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Introduction 

The Human Rights Committee (HRC) shocked many observers when 
it published a general comment under Article 6, the “Right to Life,” that 
could be interpreted as removing unborn children and the terminally ill 
from the protection of Article 6 in some circumstances. This surprising 
interpretation is not new, and it is the product of several decades of 
reproductive rights advocates attempting to circumvent legitimate 
international lawmaking in an effort to create (or take away) rights that 
have not existed, or clearly do exist, in legitimately formed international 
treaties and conventions.  

Various pro-abortion non-governmental organizations (NGOs) and 
international lawmakers should only use legitimate international 
lawmaking in their efforts to make abortion a human right, and harm 
international human rights law by not doing so. Part I briefly discusses 
the process of legitimate international lawmaking. Part II discusses the 
reproductive rights advocates’ strategy to circumvent legitimate 
international lawmaking functions through the use of the Office of the 
United Nations High Commissioner for Human Rights (OHCHR) various 
treaty bodies. These treaty bodies have come under the influence of 
several high profile and well-financed organizations, who seek to use the 
interpretative power of the bodies to create rights that are often contrary 
to the explicit treaty language. Part III discusses the rationale that 
reproductive rights advocates apply in advancing the idea that 
international treaties provide abortion rights, although abortion has 
never been declared a right in a U.N. human rights treaty.  

A brief note, this Note is not primarily concerned with the morality 
of abortion, although moral arguments are later used to refute the logic 
that abortion should be tied to existing international human rights 
treaties. Unfortunately, the strategy that advocates of reproductive rights 
have used to cement an international right to abortion is the same 
strategy used for a variety of progressive causes.  

An argument can be made that abortion is too controversial and will 
necessarily detract from the theme of this Note. However, the fact that 
abortion is controversial makes it a perfect case study for the topic. There 
is clearly no international consensus on a right to abortion. Currently, 137 
of 196 countries have restrictions on abortion.1 UN conferences from Cairo 
to Beijing have repeatedly failed to reach a consensus on this issue. 
Abortion splits the world, pinning abortion advocates in developed 

                                                            
1 Worldwide Abortion Policies, PEW RES. CTR. (OCT. 5, 2015), 

http://pewresearch.org/interatives/global-abortion/ (follow “on request”). 
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nations, primarily Europe, against developing countries in Africa and 
Latin America.  

Attempting to create a new international human right where so little 
consensus exists is damaging to the continued enforcement of valid, 
internationally recognized human rights. If half the world begins to view 
the UN and other international bodies as promulgating values that do not 
match their own, these bodies will lose legitimacy in the eyes of key 
stakeholders.  

The attempt to reinterpret widely agreed upon treaties, such as the 
prohibition against torture, to grant controversial “rights” such as 
abortion will only serve to undercut the perceived legitimacy of these 
treaties. The effort to make binding international law without 
international consensus is not only doomed to fail, but it may take a host 
of valid international human rights treaties with it.  

I.TRADITIONAL MODELS OF INTERNATIONAL HUMAN RIGHTS LAW  

In the post-World War II period, international consensus formed 
around the priority of identifying various individual rights and liberties 
which all governments should respect. The goal was to establish 
mechanisms for promoting States’ adherence to human rights obligations 
and to address grievous breaches of human rights law.2 This process 
culminated in the creation of organizations like the U.N.  

The member nations of the U.N. created important treaties, such as 
the Universal Declaration of Human Rights.3 States also established 
various mechanisms for the promotion and protection of human rights, 
including the OHCHR.4 In subsequent decades, the member states of the 
UN ratified human rights agreements on specific topics and created 
additional oversight mechanisms, such as the UN treaty bodies, to assist 
in interpreting and enforcing the treaties. 5 

The U.N. Human Rights Treaty Bodies are committees of experts 
created to monitor state governments’ implementation of specific human 
rights conventions. Each committee issues observations based on its 
review of each State party’s reports regarding the implementation of the 
treaty’s provisions.6 These treaty bodies are also authorized to publish 

                                                            
2 Office of the U.N. High Comm’r for Human Rights (OHCHR), The U.N. Human 

Rights Treaty System Fact Sheet No. 30/Rev. 1, at 3 (2012), 
http://www.ohchr.org/Documents/Publications/FactSheet30Rev1.pdf [hereinafter Treaty 
System].  

3 Id. at 5. 
4 About Us, OFF. U.N. HIGH COMMISSIONER FOR HUM. RTS., 

https://www.ohchr.org/en/aboutus/pages/whoweare.aspx (last visited Aug. 29, 2018). 
5 Treaty System, supra note 2, at 5–6. 
6 Id. at 1. 
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general comments interpreting the scope of each treaty’s provisions or 
providing guidance on issues related to its mandate.7 

Consensus is crucial to any legitimate human right. An example 
comes from the economic, social, and cultural rights provided by the 
Universal Declaration.8 Almost all states have explicitly endorsed the 
Universal Declaration, with several prominent exceptions.9 A few Asian 
commentators argue that some international human rights listed in the 
Universal Declaration are incompatible with Asian values.10 This has led 
some commentators to argue that the Universal Declaration is primarily 
a codification of western values and ignores Asian values.11 This argument 
has provided Asian nations the opportunity to ignore the Universal 
Declaration when it is convenient without facing significant opposition 
from other Asian countries who sympathize with the argument that the 
Universal Declaration forces western values on Asian countries.12 

All human rights require “both positive action and restraint by the 
state if they are to be effectively implemented.”13 It is crucial that human 
rights are seen as legitimate by state actors in order for the rights to be 
effectively enforced, both domestically and through the treaty 
enforcement bodies. If human rights are seen as encompassing only the 
values of one part of the world, it will give unrepresented states 
ammunition to ignore them.  

Another example of perceived regional bias in international 
enforcement bodies is the International Criminal Court (ICC) and Africa. 
The ICC was created by the Rome Statute in 2002.14 There are currently 
120 countries party to the Rome Statute, including 33 African states, 
which compose over thirty percent of the court’s membership.15 As of 2018, 
twenty-six cases were brought before the ICC; all were from Africa.16 
Additionally, all individuals who have been indicted by the ICC have been 

                                                            
7See id. 
8 JACK DONNELLY, INTERNATIONAL HUMAN RIGHTS 25 (3d ed. 2007). 
9 Id.  
10 Id.  
11 See id. 
12 See Karen Engle, Culture and Human Rights: The Asian Values Debate in Context, 

32 N.Y.U. J. INT’L L. & POL. 291, 295 (2000) (discussing the Chinese government’s argument 
against international enforcement).  

13 Audrey R. Chapman, Reintegrating Rights and Responsibilities Toward a New 
Human Rights Paradigm, in INTERNATIONAL RIGHTS AND RESPONSIBILITIES FOR THE 
FUTURE 10 (Jenneth W. Hunter & Timothy C. Mack eds., 1996). 

14 Charles Chernor Jalloh, Africa and the International Criminal Court: Collision 
Course or Cooperation?, 34 N.C. CENT. L. REV. 203, 209 (2012). 

15 Id. at 205–06. 
16 The Court Today, INT’L CRIM. CT., https://www.icc-

cpi.int/iccdocs/PIDS/publications/TheCourtTodayEng.pdf (last updated Sept. 21, 2018).  
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from Africa.17 This has led individuals such as Louis Mushikiwabo, 
Foreign Minister of Rwanda to ask, “Where is a white man convicted by 
the ICC?”18 

The perception of bias against Africa has led to the African Union 
calling for the mass withdrawal of member states from the ICC.19 This 
process has obviously damaged the ICC as an international body. African 
nations constitute thirty percent of the membership of the court20, and 
their withdrawal would cause irreparable damage to the institution. If 
African nations were to withdraw, it would render the ICC nothing more 
than a relic.  

Both the Asian protest against aspects of the Universal Declaration 
and the threat of mass withdrawal from the ICC underscore the 
importance of wide consensus in international human rights law. If an 
institution or treaty is seen as encompassing only the values of a certain 
region of the world, stakeholder support will certainly decrease. Without 
wide-ranging stakeholder support many treaties will prove to be 
unenforceable.  

The first way to legitimately create international human rights law 
is through treaties. Including the passage of the Universal Declaration of 
Human Rights by the United Nations General Assembly in 1948, UN 
member states have created nine core international human rights 
treaties.21 Treaties are generally binding on the member nations who 
ratified them. Treaty passage is a slow process. For example, the 
Convention on the Rights of the Child (CRC) was initially proposed by 

                                                            
17 See id. 
18 Caroline Schmitt, 13 Years, 1 Billion Dollars, 2 Convictions: Is the International 

Criminal Court Worth It?, DEUTSCHE WELLE (DW) (Jan. 27, 2016), 
https://www.dw.com/en/13-years-1-billion-dollars-2-convictions-is-the-international-
criminal-court-worth-it/a-19006069. 

19 African Union Backs Mass Withdrawal from ICC, BBC (Feb. 1, 2017) 
http://www.bbc.com/news/world-africa-38826073. 

20 Jalloh, supra note 14, at 205–06. 
21 The Core International Human Rights Instruments and Their Monitoring Bodies, 

OFF. U.N. HIGH COMMISSIONER FOR HUM. RTS., 
https://www.ohchr.org/en/professionalinterest/pages/coreinstruments.aspx (last visited 
Sept. 04, 2018) (the treaties are: The International Convention of All Forms of Racial 
Discrimination; The International Covenant on Economic, Social and Cultural Rights; The 
International Covenant on Civil and Political Rights; The Convention on the Elimination of 
All Forms of Discrimination against Women; The Convention against Torture and Other 
Cruel, Inhuman or Degrading Treatment or Punishment; The Convention on the Rights of 
the Child; The International Convention on the Protection of the Rights of All Migrant 
Workers and Members of Their Families; The Convention on the Rights of the Persons with 
Disabilities; and The International Convention for the Protection of All Persons from 
Enforced Disappearance). 



168             JOURNAL OF GLOBAL JUSTICE AND PUBLIC POLICY             [Vol. 5:163 

 
Poland in 1978, and the treaty was not adopted until 1989, nearly eleven 
years after being proposed.22   

Treaties require broad consensus to be adopted. It can take years of 
negotiation, conversation, and debate for a broad consensus to be 
developed and for the treaty to genuinely represent the values of the many 
signatory nations. However, creating consensus is vital to the legitimacy 
of the treaties and the enforcement ability of the treaty bodies. The treaty 
language is so painstakingly deliberated that a separate treaty exists 
purely to lay out the rules on interpreting other treaties. The Vienna 
Convention on the Law of Treaties states, “A treaty shall be interpreted 
in good faith in accordance with the ordinary meaning to be given to the 
terms of the treaty in their context and in the light of its object and 
purpose.”23 Best practices have developed that the meaning of a given 
treaty is best found by evaluating the express language of the treaty.24   

Customary international law is the second way that international 
human rights law can be validly created. “Customary international law 
refers to international obligations arising from established international 
practices, as opposed to obligations arising from formal written . . . 
treaties.”25 Another definition states that customary law “results from a 
general and consistent practice of states that they follow from a sense of 
legal obligation.”26 

Two divergent theories exist to ascertain legal obligations under 
customary international law. The classical view is that customary 
international law is established by the customs of nations in actual 
relations with each other, such as the law of war or dealings with 
diplomats.27 The classical theory of international customary law 
recognizes that valid law, in order to maintain its legitimacy, explicitly 
involves consensus.28 The classical theory will not recognize binding law 
before a global practice or consensus exists.  

The alternative interpretation of binding international law is the 
“bold” view.29 Proponents of the bold view tend to be individuals and 
                                                            

22 See The Beginnings of the Convention on the Rights of the Child, HUMANIUM, 
https://www.humanium.org/en/convention/beginnings/ (last visited Sept. 04, 2018). 

23 Vienna Convention on the Law of Treaties art. 31, May 23, 1969, 1155 U.N.T.S. 331, 
340. 

24 William L. Saunders, Neither by Treaty, nor by Custom: Through the Doha 
Declaration, the World Rejects Claimed International Rights to Abortion and Same-Sex 
Marriage, Affirming Traditional Understandings of Human Rights, 9 GEO. J.L. & PUB. POL'Y 
67, 102 (2011). 

25 Customary International Law, CORNELL LAW SCH. LEGAL INFO. INST., 
https://www.law.cornell.edu/wex/customary_international_law (last visited Sept. 5, 2018). 

26 Id.  
27 Id. 
28 Saunders, supra note 24, at 77.  
29 Id. at 78.  
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organizations committed to various progressive causes.30 Under the bold 
view, international custom can develop without complete global 
consensus. Custom can be established by a single international meeting if 
most nations of the world are present. Evidence of developed custom is 
found in unratified non-binding treaties, as well as U.N. conferences, 
meetings, resolutions, and committee documents.31 

Proponents of the bold approach argue that customary international 
law can be used to regulate behavior between states and, also, between 
states and their citizens. Bold view proponents use non-binding 
documents, such as general comments, for evidence of developing 
customary international law or to pressure nations to change their 
domestic laws. 

Proponents of reproductive rights are attempting to circumvent both 
international treaties and valid international customary law. Proponents 
constantly pressure treaty bodies to interpret rights, such as abortion, in 
treaties that provide no such right. Proponents also claim customary 
international law through the treaty body system using a self-reinforcing 
system whereby one misinterpretation is used to create another. 
Proponents use this system to argue that new customary law is created.  

II.STRATEGY 

A. Soft Norms Into Hard Norms 

The Human Rights Committee is one of the oldest and most respected 
of the numerous treaty bodies in the U.N. The Human Rights Committee 
(Committee) monitors the implementation of the International Covenant 
on Civil and Political Rights (ICCPR). In July of 2017, the Committee 
published a draft general comment on Article 6, the “Right to Life”.32 
Under the Committee’s interpretation, unborn children and the 
terminally ill might be excluded from some protections under Article 6.  

In its interpretation, the Committee equates a right to life with an 
international right to abortion: “[s]tates parties must provide safe access 
to abortion to protect the life and health of pregnant women . . . .”33 To 
reach this understanding the Committee ignored the explicit language of 
Article 6.  Article 6(1) of the ICCPR guarantees that “[e]very human being 

                                                            
30 Id. at 77–78.  
31 Richard G. Wilkins & Jacob Reynolds, International Law and the Right to Life, 4 

AVE MARIA L. REV. 123, 130–131 (2006).  
32 See Office of the U.N. High Comm’r for Human Rights, General Comment No. 6 on 

Article 6 on the Right to Life (Apr. 30, 1982), http://www.refworld.org/docid/45388400a.html; 
see also U.N. High Comm’r for Human Rights, General Comment No. 36 on Article 6 of the 
International Covenant on Civil and Political Rights on the Right to Life: Revised Draft by 
the Rapporteur (July 2017), https://www.ohchr.org/EN/HRBodies/CCPR/Pages/GC36-
Article6Righttolife.aspx [hereinafter Revised Draft]. 

33 Revised Draft, supra note 32, ¶ 9.  
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has the inherent right to life. This right shall be protected by law. No one 
shall be arbitrarily deprived of his life.”34 Interpreting the phrase “every 
human being” as excluding unborn children and, thereby, promoting a 
right to abortion contradicts the ordinary meaning of the text and 
constitutes an improperly narrow interpretation of who enjoys the right 
to life.35 The right to abortion does not exist in any UN human rights 
treaty,36 and the term “abortion” is not mentioned in any UN treaty.37 
Instead, this interpretation was the culmination of a decade-long strategy.  

In 2003, a series of confidential memos from a powerful and well-
financed abortion advocacy organization, the Center for Reproductive 
Rights (CRR), were made public.38 The CRR documents were introduced 
in the House of Representatives by Representative Christopher H. Smith 
of New Jersey.39 The documents revealed the strategy of CRR to 
reinterpret treaties, with the help of members of the treaty bodies, to 
include abortion.40  

Advocates would fight for the new interpretations to become binding 
international law by interpreting treaty language as protecting a right to 
abortion, creating a “hard norm” for the international community.41 
Advocates would also use committee general comments as evidence of 
newfound customary law thereby creating a “soft norm.”42 In theory, both 
strategies create a legal obligation for countries to provide a right to 
abortion, just as these countries would for any other recognized human 
right.  

According to the CRR, “[r]eproductive rights advocates . . . have found 
guarantees of women’s right to reproductive health and self-
determination in longstanding and hard international norms . . . .”43 
Activists are operating actively in the seven treaty bodies that are used to 
enforce and interpret binding human rights treaties.44 The treaty bodies, 

                                                            
34 International Covenant on Civil and Political Rights art. 6, Dec. 16, 1966, 999 

U.N.T.S. 171 [hereinafter ICCPR].  
35 Revised Draft, supra note 32, ¶ 2. 
36 Stefano Gennarini, UN Pushes for International Law to Make Abortion a Human 

Right, LIFESITE (Sept. 21, 2017, 12:25 PM), https://www.lifesitenews.com/opinion/un-
pushes-for-international-law-to-make-abortion-a-human-right.   

37 Id.  
38 DOUGLAS A. SYLVA & SUSAN YOSHIHARA, RIGHTS BY STEALTH: THE ROLE OF UN 

HUMAN RIGHTS TREATY BODIES IN THE CAMPAIGN FOR AN INTERNATIONAL RIGHT TO 
ABORTION 15 (Int’l Orgs. Research Grp. ed., White Paper No. 8, 2009).     

39 149 CONG. REC. E2534 (2003) (statement of Hon. Christopher H. Smith). 
40 Id.  
41 Id. at E2535. 
42 Id. 
43 Id.  
44 Monitoring the Core International Human Rights Treaties, OFF. U.N. HIGH 

COMMISSIONER FOR HUM. RTS., https://www.ohchr.org/EN/HRBodies/Pages/Overview.aspx 
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due to limited resources, rely extensively on the expertise and reports of 
NGOs. This has led some to argue that the treaty bodies are overly reliant 
on the resources and reports of NGOs with agendas.45 This activity is 
having an obvious impact, and “[i]n the last ten years, the [sic] treaty 
bodies . . . pressured forty-four nations to legalize or increase access to 
abortion.”46  

Committee members, selected as experts on a specific treaty, use the 
misinterpretation of advocates and other treaty bodies to support 
distorted treaty interpretations. Enforcement committees have become 
increasingly reliant on NGO reports.47 Many NGOs, such as the CRR, 
pressure committees to recognize reproductive rights in various treaties.48  

Often, advocates find many allies on the treaty bodies. The treaty 
bodies are intended to represent the global community. Although abortion 
is a contentious issue worldwide, the majority of the treaty bodies’ 
members are staunchly pro-abortion.49 After one treaty body finds that a 
treaty suddenly contains a right to abortion the treaty system becomes a 
self-perpetuating machine, with treaty bodies citing to other comments in 
the treaty system as support.50 The treaty bodies’ general comments, 
relying on distorted interpretations, are then used as evidence by external 
actors that custom has created binding international law.   

Organizations like the CRR know abortion is a contentious issue 
worldwide. CRR recognizes that no right to abortion has ever been 
encoded in a UN human rights treaty.51 CRR hopes to end-run the 
legitimate process of deliberation and debate. This process ordinarily 
generates consensus around new human rights, making them easier to 

                                                            
(last visited Oct. 2, 2018) (The current treaty bodies under the Office of High Commissioner 
for Human Rights include: The Human Rights Committee [CCPR], Committee of Economic, 
Social, and Cultural Rights [ICESCR], Committee on the Elimination of Racial 
Discrimination [CERD], Committee on the Elimination of Discrimination against Women 
[CEDAW], Committee Against Torture [CAT], Committee on the Rights of the Child [CRC], 
and the Committee on Migrant Workers [CMW].). 

45 See Felice Gaer, Implementing International Human Rights Norms: UN Human 
Rights Treaty Bodies and NGOs, 2 J. HUM. RTS. 339, 350 (2012) (discussing the reliance of 
treaty bodies on NGOs).   

46 SYLVA & YOSHIHARA, supra note 38, at 32. 
47 See Bringing Rights to Bear: An Advocate’s Guide to the Work of the UN Treaty 

Monitoring Bodies on Reproductive and Sexual Rights, CTR. FOR REPROD. RTS. (Sept. 2006), 
http://www.reproductiverights.org/pdf/pub_bp_brb.pdf. 

48 See id.  
49 See Stefano Gennarini, Bold Abortion Talk from Chair of UN Committee for Social 

and Economic Rights, CTR. FOR FAM. & HUM. RTS. (C-FAM) (Oct. 19, 2016), https://c-
fam.org/turtle_bay/abortion-un-committee/. 

50 See Kerstin Mechlem, Treaty Bodies and the Interpretation of Human Rights, 42 
VAND. J. TRANSNAT’L L. 905, 920–21 (2009). 

51 Sylva & Yoshihara, supra note 38, at 25. 
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enforce and more legitimate. Activists hope to invent binding 
international law outside of legitimate international lawmaking.  

There are two reasons why the interpretation of the OHCHR treaty 
bodies is so important and why activists pour energy and resources into 
having friendly committee members create an international right to 
abortion. First, nations have begun citing international law in domestic 
cases, thereby, creating binding domestic law. These decisions, influenced 
by perceived international consensus in treaty interpretations, are often 
contrary to the traditional majority approaches to these issues 
domestically. Examples can be found in U.S. cases, such as Lawrence v. 
Texas, as well as the actions of the Colombian Supreme Court.52 Second, 
extensive pressure can be brought through the enforcement mechanisms 
that exist in several of the OHCHR treaty bodies. For example, the 
challenge to Peru’s domestic law as violating the ICCPR.53  

B. Domestic Court Interpretations of International Law 

As committee interpretations and NGO reports (soft law) are rapidly 
being presented as valid international law, courts are under increasing 
pressure to adopt them in cases of domestic law.54 

In Lawrence v. Texas, the Supreme Court held that a Texas statute 
making it a crime to engage in certain intimate sexual conduct was 
unconstitutional.55 The Court did not find it necessary to ascertain 
international law in this opinion. Rather, in an infamous passage, Justice 
Kennedy looked to “values shared with a wider civilization.”56 

In overturning the Texas statute, Kennedy cited an amicus brief 
(Friend of the Court) submitted by Mary Robinson, former UN High 
Commissioner for Human Rights.57 In her brief, Robinson argued that the 
United States should conform to international thinking on the topic of 
sexual orientation discrimination, writing “five of the six major U.N. 
human rights treaties have been interpreted by their respective 
supervisory organs [treaty bodies] to cover sexual orientation 

                                                            
52 Lawrence v. Texas, 539 U.S. 558, 576–77 (2003); see Colombia, Constitutional Court 

C-355/2006 Date 10-05-2006: Analysis, WOMEN’S LINK WORLDWIDE, 
https://www.womenslinkworldwide.org/en/gender-justice-observatory/court-rulings-
database/c-355-2006 (last visited Oct. 18, 2018) [hereinafter WOMEN’S LINK]. 

53 Jennifer Templeton Dunn, Katherine Lesyna & Anna Zaret, The Role of Human 
Rights Litigation in Improving Access to Reproductive Health Care and Achieving Reductions 
in Maternal Mortality, BIOMED CENT. (Nov. 8, 2017), 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC5688491/. 

54 Saunders, supra note 24, at 81. 
55 See Lawrence, 539 U.S. at 578–79. 
56 Id. at 560. 
57 Id. at 576–77. The court also cites to Dudgeon v. United Kingdom, recognizing that 

Europe is the only part of the world that shares the sentiments of the Court. Id. 
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discrimination.”58 Significantly, none of the UN treaties cited by Robinson 
actually mention sexual orientation.  

Although the Court in Lawrence interpreted the Constitution, and 
the decision was not controlled by foreign law, the process is precisely 
what the CRR hoped for in its strategy report. They hoped that sovereign 
states would recognize newly developed customary law from the treaty 
body interpretations when, in reality, those materials should only 
constitute the “softest of all possible soft law relevant to [domestic law].”59  

Another example of the power of invented customary international 
law is the Supreme Court’s holding in Roper v. Simmons.60 In Roper, 
Kennedy cited to the United Nations Convention on the Rights of the 
Child (CRC) to support the conclusion of five justices that the execution of 
minors is unconstitutional.61 Without the author’s comment on the moral 
value of this decision, the reliance on the CRC was startling because the 
United States has not ratified the CRC; indeed, no president has even 
submitted it to the Senate for ratification.62  

At the time of the decision, there was not a clear national consensus 
on the execution of minors.63 The dissent revealed that over half of the 
states which allowed execution at that time extended the punishment to 
minors.64 The decision in Roper is an illustration that the “Constitution 
can be altered by international norms that have been rejected by political 
processes both at the state level . . . and at the federal level.”65 Although 
in Roper international law was used only to supplement the majority’s 
opinion, it is evidence that the Supreme Court will use international 
norms to support its analysis.  

The Supreme Court is willing to use unratified, nonbinding treaties 
and supplemental material to support overturning domestic laws in the 
United States. This is a frightening development and should call for 
greater scrutiny on the treaty interpretation process of committees as well 
as their reliance on organizations such as the CRR. Using the invention 
                                                            

58 See Brief for Mary Robinson et al. as Amici Curiae Supporting Petitioners at 24, 
Lawrence v. Texas, 539 U.S. 558 (2003) (No. 02-102). 

59 Richard G. Wilkins & Jacob Reynolds, International Law and the Right to Life, 4 
AVE MARIA L. REV. 123, 133 (2006). 

60 Roper v. Simmons, 543 U.S. 551, 568 (2005).  
61 Id. at 576. 
62 Id.  
63 See id. at 568.  
64 Id. at 587–88 (O'Connor, J., dissenting) (stating that the evidence fails to show 

conclusively that a national consensus has emerged to condemn execution of minors); see 
also id. at 609 (Scalia, J., dissenting) (noting that “18 States--or 47% of States that permit 
capital punishment” prohibit the execution of minors, but asserting that “[w]ords have no 
meaning if the views of less than 50% of death penalty States can constitute a national 
consensus.”). 

65 Wilkins & Reynolds, supra note 59, at 133–134. 
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of rapidly progressing customary law, CRR and similar organizations are 
succeeding in their strategy to bind the United States to unratified 
treaties.  

Found in another example of domestic courts relying on general 
comments is Columbia. In 2006, the Colombian Corte Constitucional 
(Constitutional Court) decided “the first constitutional decision that 
provided an international human-rights framework to review the 
constitutionality of abortion under domestic law.”66 The Colombian 
Constitution at the time was strongly pro-life, protecting the right to life 
in its preamble,67 in article 2,68 and in article 11.69 However, the 
Constitutional Court declared several portions of the Colombian Criminal 
Code criminalizing abortion to be unconstitutional.70 

The court held that abortion could not be illegal when the mother’s 
life or physical health was at risk, the preborn child has serious 
abnormalities that could cause the baby to die, or the pregnancy was the 
result of rape or incest.71 Most surprising was the court’s rationale for 
reaching the decision. The court relied on international human rights law 
and argued for the “incorporation of regional and international human 
rights law within its judicial review of the abortion legislation.”72  

The court relied specifically on the ICCPR, the CRC, and the 
American Convention on Human Rights (ACHR) in coming to its decision. 
The court focused on the ACHR, which states “[e]very person has the right 
to have his life respected. This right shall be protected by law and, in 
general, from the moment of conception.”73 The court held that “in 
general” made the article non-absolute because the term “in general” 
contemplates possibilities in which the law would not protect life from the 
moment of conception.74 

This interpretation was similar to an interpretation made by the 
Inter-American Commission on Human Rights (IACHR) in 1981. Despite 
the clear language of the article, the IACHR stated that Article 4.1 did not 
preclude governments from permitting legal abortion.75 This 

                                                            
66 WOMEN’S LINK, supra note 52.  
67 Id.  
68 Id. 
69 Id.  
70 Id. 
71 Id.  
72 Id.  
73 American Convention on Human Rights: "Pact of San Jose, Costa Rica" art.4, Nov. 

22, 1969, 1144 U.N.T.S. 143.   
74 WOMEN’S LINK, supra note 52. 
75 See White (Baby Boy) v. United States, Case 2141, Inter-Am. Comm’n H.R., Report 

No. 23/81, OEA/Ser.L/V/II.54, doc. 9 rev. 1 ¶ 18 (1981). 
https://www.cidh.oas.org/annualrep/80.81eng/USA2141.htm.  
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interpretation, combined with the interpretations of the treaty bodies that 
the ICCPR and CRC both supported a right to abortion, convinced the 
court to change domestic law. This gives an example of how the 
interpretation of treaty language can change unambiguous language and 
provides support for why activists fight so hard for abortion favorable 
interpretations to be made.  

C. Treaty Enforcement Bodies 

In the case of K.L. v. Peru,76 the HRC used its interpretation of ICCPR 
to challenge Peruvian domestic law. 77 K.L., a 17-year-old Peruvian girl 
became pregnant with an anencephalic fetus.78 K.L. decided to abort the 
fetus.79 By law, K.L. was required to get permission from the director of 
the hospital, who refused under the grounds of illegality. Under Article 
120 of the Criminal Code of Peru (the Code), abortion was punishable by 
a prison term of no more than three months when it was likely that at 
birth the child would suffer from either physical or mental defects.80   

Article 119 of the Code provides, “therapeutic abortion was permitted 
only when termination of the pregnancy was the only way of saving the 
life of the pregnant woman or avoiding serious and permanent damage to 
her health.”81 K.L. challenged domestic law through ICCPR Article 6, 
“point[ing] out that the Committee has stated that the right to life cannot 
be interpreted in a restrictive manner, but requires  States to take positive 
steps to protect it, including the measures necessary to ensure that women 
do not resort to clandestine abortions . . . .”82 This interpretation appears 
nowhere in the text of Article 6.  

The Complaint also alleged a violation of ICCPR Article 7, prohibiting 
“cruel, inhuman and degrading treatment” or punishment.83 K.L. argued 
that the obligation to continue the pregnancy and breast feed a severely 
deformed child (who survived for four days after birth) amounted to cruel 
and unusual punishment.84 The Complaint, in lock-step with reproductive 
rights advocates, seemed to find a right to abortion in a surprising number 

                                                            
76 K.L. v. Peru, Human Rights Comm., U.N. Doc. CCPR/C/85/D/1153/2003 (2005).  
77 Id. at 5.   
78 Id. at 4. “Anencephaly is a birth defect in which the major parts of the brain, scalp, 

and skull of the fetus do not form completely in the womb.” Anencephaly, CLEVELAND CLINIC, 
https://my.clevelandclinic.org/health/diseases/15032-anencephaly (last updated Jan. 19, 
2017). 

79 Id. 
80 Id.  
81 Id. (emphasis added). 
82 Id. at 6.  
83 Id. 
84 Id.  
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of ICCPR articles.85 For example, the Complaint argued that language 
such as “respect and to ensure all individuals . . . the rights recognized in 
the present Covenant,”86 inherently supported a right to abortion. 
Proponents also argued that Article 3, “ensur[ing] the equal right[s] of 
men and women,”87 clearly supported abortion because abortion 
restrictions only impacted women. The Complaint also cited Article 17, 
“no one shall be subjected to arbitrary . . . interference with his privacy,”88 
supported a right to abortion. Again, the ICCPR does not mention abortion 
anywhere in the treaty language. 

The HRC found violations of K.L.’s right to freedom from cruel and 
inhumane treatment and privacy.89 The court ordered the Peruvian 
government to provide K.L. with reparations and adopt the necessary 
regulations to ensure access to legal abortion. Although these 
recommendations are non-binding, in 2016, a decade after the decision, 
Peru paid compensation to K.L.90 

D. Conclusion 

Advocates of reproductive rights use reports to convince friendly 
members on treaty bodies that existing treaties support non-existing 
rights. The treaty bodies in turn pressure countries who support 
restricting abortion in any form. The committees put pressure on these 
countries, either through the enforcement bodies that exist in the UN or 
through the nation’s domestic institutions. These decisions artificially 
create more evidence that rights to abortion, and other progressive causes, 
exist through new customary law.  

Many convincing arguments can be made in good faith that a child 
should not be executed or that a woman whose life is threatened should 
have a right to any procedure necessary. Instead of going through the 
legitimate convention and treaty process in international law, proponents 
prefer to have non-existent rights read into treaties. This strategy 
damages the consensus that exists around valid human rights treaties. 
Valid articles with a wide global appeal, such as the right to life in ICCPR, 
suddenly stand for controversial principles that defy both logic and the 
history of drafting conventions.  

                                                            
85 See id. (Arguing rights to abortion in article 2, 3, 6, 7, 17, 24, and 26). 
86 ICCPR, supra note 34, at art. 2.  
87 Id. at art. 3. 
88 Id. at art. 17. 
89 K.L. v. Peru, supra note 76, at 6–7.  
90 UN Announces That Peru Will Compensate Woman in Historic Human Rights 

Abortion Case, U.N. NEWS CENTRE, (Jan. 16, 2016), 
https://news.un.org/en/story/2016/01/520272-un-announces-peru-will-compensate-woman-
historic-human-rights-abortion-case. 



2019]                                          CIRCUMVENTING THE LAW                                           177 
 

The decisions in Lawrence and Roper may have been short-term 
victories for activists, but these decisions caused parties in the U.S., 
already skeptical and suspicious of international organizations, to take 
another step back and re-evaluate their role in the global community.91 
The decisions, such as those in Latin America, are met with cries that the 
UN is promulgating a new form of colonialism.92 The repeated imposition 
of western values in the developing world could be interpreted as another 
manifestation of “civilized” countries forcing their values and customs on 
others.  

III.RATIONALE 

Reproductive rights advocates have invented non-existent rights by 
interpreting treaties incorrectly and turning soft norms into hard law. 
How do these parties justify these rights? Countries in the developing 
world, along with many who support any restrictions to abortion, were 
surprised by the draft of the general comment to Article 6. In the general 
comment, the Committee attempted to equate a right to life with an 
international right to abortion on demand by providing: “[s]tate parties 
must provide safe access to abortion to protect the life and health of 
pregnant women . . . .”93  

Activists attempt to tie a right to abortion to a right to life by arguing 
that: (1)under the term “reproductive rights” any restrictions on abortion 
create dangerous illegal abortions, leading to higher maternal mortality; 
(2) any restrictions limiting access to abortion, which forces a woman to 
give birth to a deformed child or carry a child borne from rape or incest, is 
a violation of the prohibition on torture; and (3) young women must have 
autonomy over their bodies and any restriction on abortion violates the 
freedom and autonomy of children.   

A. Reproductive Rights 

In December 1996, UN experts gathered at a conference called the 
“Roundtable of Human Rights Treaty Bodies on Human Rights 
Approaches to Women’s Health, with a Focus on Sexual and Reproductive 

                                                            
91 See generally United Nations, GALLUP NEWS, 

http://news.gallup.com/poll/116347/united-nations.aspx (last visited Sept. 21, 2018) 
(tracking the belief that the UN represents U.S. interests). 

92 See Grazie Christie, The Pope Condemns the New Colonialism: Leftists Telling Africa 
to Act More Like Westerners, NAT’L REV. (Dec. 7, 2015, 4:00 AM) 
http://www.nationalreview.com/article/428101/pope-calls-out-new-colonialism-leftists-
telling-africans-change-their-ways-and-act; Oke Epia, Imposing Western Values in Africa: 
Public Diplomacy and the Homosexuality Debate, CTR. FOR PUB. DIPL., (Feb. 4, 2014) 
https://uscpublicdiplomacy.org/blog/imposing-western-values-africa-public-diplomacy-and-
homosexuality-debate.   

93 Revised Draft, supra note 32 (emphasis added).  



178             JOURNAL OF GLOBAL JUSTICE AND PUBLIC POLICY             [Vol. 5:163 

 
Health and Rights” (the Roundtable).94 This meeting was sponsored 
primarily by the UN Population Fund (UNFPA), and the office of the UN 
High Commissioner for Human Rights (UNHCHR).95 The UNFPA was 
founded as the chief agency for population control programs in the 
developing world.96 In 1996, UNFPA was attempting to adopt new 
language to justify continued and new programming for its controversial 
population control policies.  

In the early 1980’s, many on the political right had severe moral 
objections to population control.97 Some on the left argued that population 
control was merely an extension of neo-colonialism.98 However, during the 
1994 U.N. conference on population and development in Cairo, women’s 
groups changed the discussion by calling on countries to recognize that 
women’s health and autonomy should be  the central justification of 
population control policies.99 After Cairo, “population control,” a term used 
for decades to bludgeon developing nations into submission through forced 
sterilization and other cruel tactics,100 lived to fight another day under the 
term “reproductive rights” and was warmly embraced by the UNHCHR 
and development experts.  

At Cairo, reproductive and sexual health was placed on the agenda. 
Advocates sought to have a right to abortion tied into the broader and 
more politically palatable term “reproductive rights” and brought into the 

                                                            
94 World Conference on Human Rights, Roundtable of Human Rights Treaty Bodies on 

Human Rights Approaches to Women’s Health, with a Focus on Sexual and Reproductive 
Health and Rights (Dec. 1996), https://s3.amazonaws.com/cfam/wp-
content/uploads/40891030-Glencove-Roundtable-SRHR.pdf [hereinafter Roundtable]. 

95 Id. 
96 About Us, U.N. POPULATION FUND, https://www.unfpa.org/about-us (last visited Oct. 

18, 2018). 
97 See Population Control: Is It a Tool of the Rich?, BBC (Oct. 28, 2011) 

http://www.bbc.com/news/magazine-15449959. 
98 Id.  
99 Id.  
100 See Monica Bahati Kuumba, Perpetuating Neo-Colonialism through Population 

Control: South Africa and the United States, 40 AFRICA TODAY 79, 79–80 (1993) (discussing 
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L. Slifer, Growing Environment Concerns: Is Population Control the Answer? 11 VILL. ENVTL. 
L.J. 111, 111–13 (2000) (discussing the intense debate around population control at Cairo); 
Paula Abrams, Population Control and Sustainability: It’s the Same Old Song with a 
Different Meaning, 27 ENVTL. L. 1111, 1113–15 (1997) (discussing the need for the 
international community to comply with basic human rights principals in population 
control); Kala M. Strawn, Standing in Her Shoes: Recognizing the Persecution Suffered by 
Spouses of Persons Who Undergo Forced Abortion or Sterilization Under China’s Coercive 
Population Control Policy, 24 WIS. J.L. GENDER & SOC’Y 205, 211 (2009) (discussing the 
societal impacts of population control policies in China); Thomas L. Hunker, Generational 
Genocide: Coercive Population Control as a Basis for Asylum in the United States, 15 J. 
TRANSNAT’L L. & POL’Y 131, 131–32 (2005) (arguing that forced abortion, sterilization, and 
contraception violates basic human rights to life and procreation). 
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constellation of internationally recognized human rights. This effort was 
a spectacular failure.  Many states boycotted, or threatened to boycott, the 
conference. The Cairo conference concluded with no right to abortion 
codified.101 

After Cairo, population control became linked to women’s health 
internationally through reproductive rights. Advocates failed to 
legitimately create an international right to abortion but walked away 
with the germ of a concept that would inevitably link abortion to the right-
to-life. 

Advocates argue that a right to abortion must be linked to 
reproductive health for women and to a larger interpretation of the Article 
6 “right to life.” Advocates argue that “[a]bortion related deaths can exceed 
30% [of all maternal deaths] in parts of Latin America, which features 
some of the world’s more restrictive abortion laws.”102 Advocates also set 
their sights on Africa where “one woman dies of abortion-related 
complications for every 150 abortions performed [in Africa], compared 
with one in 3,700 in developed countries.”103  

These groups argue that any restriction on abortion creates a demand 
for illegal abortions. Advocates claim that illegal abortions are 
unregulated and, therefore, more dangerous. As a result, illegal abortion 
leads to higher maternal mortality and deprives a woman of her right to 
life. The HRC has been persuaded by this argument. Scolding Costa Rica 
for its domestic policy restricting abortion, the HRC states it was 
concerned with “the consequences for women of the continuing 
criminalization of all abortions, including the danger to life involved in 
clandestine abortions.”104 

Activists cling to the simplistic notion that legal abortion must equal 
safer abortion. The entire argument rests on the proposition that because 
abortion is legal it must be safe. For example, a 2007 ICCPR committee 
report implied in a general comment that legal abortion is safe abortion.105 
These arguments ignore that abortion—even if completely safe—may still 
be harmful to a woman’s physical and mental health.  

Various reports note that lowering maternal mortality rates are due 
to improvements in areas such as nutrition, basic health care, and 

                                                            
101 See generally What Was Cairo? The Promise and Reality of ICPD, POPULATION 

REFERENCE BUREAU (Sept. 14, 2004), 
https://www.prb.org/whatwascairothepromiseandrealityoficpd/ (arguing that the Cairo 
conference has not had an impact on the right to abortion). 

102 Tatyana A. Margolin, Abortion as a Human Right, 29 WOMEN'S RTS. L. REP. 77, 77 
(2008). 

103 Id. at 78.  
104 Rep. of the Human Rights Comm., ¶ 280, U.N. Doc. A/54/40 (1999). 
105 Rep. of the Human Rights Comm., ¶¶ 79(8), 84(14), U.N. Doc. A/62/40 (Jan. 11, 

2007). 
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prenatal care. World Health Organization (WHO) research shows lower 
maternal mortality rates in the developing world are the result of 
improved obstetric techniques more than any other factor.106 However, the 
factors that greatly reduce maternal mortality take a back-seat to 
abortion. Instead of using existing treaties and widespread global 
consensus in support of better medical care for pregnant women, many 
activists focus on a highly controversial element with a negligible impact 
rather than non-controversial policies with high-impact.  

This strategy hurts millions of mothers worldwide who deserve the 
best prenatal care, and it injects controversy into the term “reproductive 
rights,” which stifles discussion concerning best practices for pregnant 
women worldwide. Although the claim that legal abortion is better for 
women’s health continues to be disputed, activists continue to link the 
concepts together. Using the cover of reproductive rights, activists have 
attempted to link a right to abortion to a right to life.  

B. Freedom from Torture 

The CRR and various committees have interpreted restrictions to 
abortion constitutes a violation of the ICCPR Article 7 right not to be 
“subject[] to torture or to [other] cruel, inhuman or degrading treatment 
or punishment.”107 The HRC has occasionally found that restrictions on 
abortion violate Article 7.108 

Many committees and courts, including the European Court of 
Human Rights (ECHR) apply a severity test by which the ill-treatment 
must meet a certain threshold to be a violation. In this test, the court takes 
into consideration the vulnerability of the victim.109 The balancing test 
gives an opening to those who claim that restricting abortion violates the 
prohibition on torture. The test provides an argument that normal 
policies, such as waiting three months for an abortion, can constitute 
torture if aimed at women exclusively.110 Advocates argue that when 
restrictions are placed on young woman or restrictions prohibit abortion 
related to rape, incest, or severe fetal impairment the restrictions can 
constitute torture.111  

The U.N. Special Rapporteur on Torture, Juan Méndez, has called on 
all nations to decriminalize abortions arguing that “restrictions can 

                                                            
106 CARLA ABOUZAHR & ERICA ROYSTON, MATERNAL MORTALITY A GLOBAL FACTBOOK 

5 (World Health Organization ed. 1991). 
107 ICCPR, supra note 34, at 5. 
108 LMR v. Argentina, U.N. Doc. CCPR/C/101/D/1608/2007 (Apr. 28, 2011) 

(finding that the inability to get an abortion caused mental suffering.)  
109 See id.  
110 See id. ¶ 3. 
111 Id. ¶ 7.3. 
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amount to torture because they compel women to seek unsafe abortions, 
which are the third leading cause of maternal deaths around the globe.”112 
Méndez claims “[s]hort- and long-term physical and psychological 
consequences can also arise due to unsafe abortions and when women are 
forced to carry pregnancies against their will.”113 In a new report on 
torture the HRC states that criminalizing offenses that disproportionately 
affect women and girls is a significant factor in prison overcrowding and 
“give rise to other acts of torture or ill-treatment.”114 

This soft norm is well on the way to becoming binding international 
law. Advocates rationalize that because women are the victims of these 
laws, and because of the belief that women are marginalized in any 
country where abortion is restricted, the sliding scale can be used to 
interpret any restrictions as torture.  

Some advocates have argued that forcing a woman to wait up to three 
months for an abortion can amount to torture.115 “The denial of safe 
abortions and . . . extreme vulnerability and where timely health care is 
essential amount to torture or ill-treatment,” and advocates argue that 
states have “an affirmative obligation to reform restrictive abortion 
legislation that perpetuates torture.”116 

As attenuated as this link seems at first glance, it becomes more so 
when considering the global epidemic of feticide, specifically against girl 
children, caused by legal abortion. Sex-selective abortion is a well-known 
problem in countries such as China and India. The cultural preference for 
sons, coupled with political and economic influences, has severely skewed 
sex ratios at birth. In China, men outnumber women by 33 million.117 
Worldwide it is estimated more than 160 million girls are “missing from 
the global population” due to “neglect, infanticide, and inequalities in 
care,” and sex-selective abortion has played a major role in these 
numbers.118 
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It defies comprehension that a woman waiting three months to 

receive an abortion is rationalized as torture while killing millions of 
future girl children, solely because they are female, is not.  

Advocates and members of the treaty bodies rationalize legal abortion 
through freedom from torture and cruel treatment. They argue that 
restricting abortion can lead to higher maternal mortality. Proponents 
also argue that by applying the balancing test, creating wait times for 
abortions can constitute torture because the regulations 
disproportionately impact women.  

C. Freedom and Autonomy of Children 

Finally, reproductive rights advocates are attempting to connect 
abortion to the ICPRR “right to life,” as well as other rights, by arguing 
that a right to abortion supports the freedom and autonomy of children. 
At the forefront of this strategy is the International Planned Parenthood 
Foundation (IPPF), which was also present at the Roundtable in 1996.  

Shortly after the Roundtable, IPPF began distributing a brochure to 
children worldwide. This pamphlet informed children that the CRC 
guarantees an international right to abortion as well as complete sexual 
autonomy from their parents.119 The pamphlet provides the evolving 
capacity of young people to make decisions about their health and well-
being must be recognized.120 It also states that the CRC provides for the 
refusal to perform health procedures, such as safe abortion, should never 
place a young person’s health at risk.121 Lastly, the pamphlet claims the 
right to health in CRC ensures liberalization of abortion legislation to 
enable all young women to access safe abortion care.122 

This pamphlet is misleading. The drafting history of the CRC has led 
to a widespread recognition among signatories that the CRC is abortion 
neutral. The issue of abortion and when life begins was debated among 
the member states during drafting. In an effort to reach compromise, and 
to allow for the maximum number of ratifications, the drafters of the CRC 
explicitly agreed not to address abortion in the CRC.123 The intent of this 
compromise was to leave the text purposely vague so that ratifying 
countries could interpret the provisions to “align with their own domestic 

                                                            
119 Young Person’s Guide to their Rights, Sexuality and Living with HIV, INT’L 

PLANNED PARENTHOOD FED’N (January 2010), 
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law and policies on abortion.”124 During negotiations on the Convention 
text, the U.S. delegation insisted that the CRC must be worded in such a 
way “that neither proponents nor opponents of abortion can find support 
for their respective positions in the draft Convention.”125 

In the 1990’s, during the contentious debate for U.S. ratification of 
the CRC,126 proponents for ratification, such as Planned Parenthood 
consistently argued that the CRC “provides for State Parties to make their 
own interpretations and decisions regarding family planning education 
and services.”127 The CRR and IPPF seem to have fundamentally different 
interpretations of the CRC depending on if the audience is a U.S. senator 
or a child. 

These groups have encountered organizations and people worldwide 
arguing in good faith that there needs to be limitations to abortion-on-
demand. In Cairo and Beijing, through the ICCPR and the CRC, one thing 
has become clear: there is no global consensus that abortion is a human 
right.  

Instead of following the example of various organizations and 
creating a worldwide, grassroots campaign to create such a global 
consensus,128 activist organizations and members of the committee wish 
to shortcut the process and create a legal obligation themselves. Following 
the strategy of the General Comment No. 15,129 paragraph 70 of the CRC 
reads: “[t]he Committee recommends that States ensure access to safe 
abortion and post-abortion care services, irrespective of whether abortion 
itself is legal.”130 This is found nowhere in the treaty language.  

By lying to children worldwide that treaties such as the CRC grant 
rights that it does not activists are violating the freedom and autonomy of 
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children to make their own, well-educated decisions about controversial 
issues.  

CONCLUSION 

The current stage of debate finds the world divided when it comes to 
an unlimited right to abortion. As of the writing of this Note, 137 of 196 
countries have restrictions on abortion.131 The majority of nations with no 
restrictions are in Europe, Asia, and North America, while most nations 
with restrictions are found in Latin America, Africa, and the Middle East. 
This divide has been displayed repeatedly in negotiations over 
international treaties or any attempt to create a binding international 
right to abortion. 

However, NGOs such as CRR and IPPF have formulated a strategy 
to create binding international law. During the 1996 Roundtable, various 
activists devised a strategy to use the committees of various human rights 
treaties to interpret treaty language as supporting a human right to 
abortion.132 

These committee general comments are soft-law and non-binding. 
However, through a unique interpretation of how customary international 
law is developed, and through the enforcement ability of the committee 
combined with friendly domestic judges, these organizations hope to 
create binding international law for any country that restricts abortion.  

This process has already taken place in the U.S., as seen in the 
Supreme Court decisions in Lawrence and Roper, where justices used 
treaty body interpretations as support to strike down domestic laws. The 
strategy has been especially stifling for developing countries, such as Peru 
and Colombia, where through direct enforcement by the Committee or 
domestic judges using the committee’s non-binding general comments, 
parties have begun to roll back lawful domestic restrictions on abortion.   

Advocates have rationalized abortion-on-demand as an existing 
international human right in three main areas. First, advocates claim 
that illegal abortions are a main factor in maternal mortality around the 
globe; consequently, ignoring wide-ranging research showing that 
improved pre-natal health is the primary reason for increased maternal 
health. Advocates seemingly ignore the more significant and less 
politically charged causes of maternal mortality, such as inadequate 
prenatal care, and, as a result, forsake consensus in exchange for ensuring 
abortion-on-demand. 

Second, advocates claim that restrictions on abortion can violate the 
right to be free from torture. Arguing that because of their vulnerable 
status, making a woman wait up to three months can constitute torture. 
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At the same time, advocates ignore the 160 million girls “missing” from 
the population in large part due to unrestricted sex-selective abortion in 
Asian countries.  

Third, advocates rationalize a right to abortion in the autonomy and 
freedom of children. Advocates argue that young children, under the age 
of eighteen, should be free to make sexual decisions without regard to the 
authority of parents, including a right to receive an abortion freely and 
without notification. At the same time, activists inherently violate the 
freedom and autonomy of children by promulgating false statements 
concerning the CRC and other treaties.  

Many argue for an unlimited right to abortion in good faith 
worldwide. There may come a time that because of those arguing in good 
faith, abortion is a generally accepted practice and no longer controversial 
worldwide. The reality is that abortion is an extremely contentious issue. 
The attempt to create binding international law outside of the legitimate 
international lawmaking process will damage the international human 
rights framework.  

This strategy will cause countries to doubt the legitimacy of 
organizations like the UN, which exist only through consensus. The 
strategy will cause countries to rethink their commitments to hard-won 
treaties such as the ICCPR. The treaties are being interpreted in ways 
radically outside of the explicit words or drafting history of the 
conventions. Abortion advocacy groups may achieve short-term victories 
by turning soft norms into hard law, but these victories will come at a high 
cost to global human rights law. 
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