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I. INTRODUCTION 

Qualified immunity allows government officials to be 
shielded from liability in cases where a constitutional right 
is not sufficiently established to assume knowledge on behalf 
of the offending governmental official.2 It originated in the 
Klu Klux Klan Act of 1871 and has been used by courts 
throughout the years.3 The current test, created in Pearson 
v. Callahan, provides a flexible standard for judges to 
determine whether a constitutional right exists and if that 
right was violated.4 Although Pearson intended to give 
judges autonomy, it created a confusing standard that 
allows the court to avoid deciding constitutional questions 
despite the existence of sufficiently developed facts. 5 In 
doing so, Pearson punishes the individual who bravely 
asserts his or her constitutional rights.6 

Qualified immunity is most effective when asserted 
before trial.7 It is not merely a defense, but rather immunity 
from suit.8 When qualified immunity is asserted late into 
the proceedings, considerable time and litigation is 
unnecessarily spent. 9 This is evidenced in C.F. ex rel. 
Farnan v. Capistrano Unified School District, where 
qualified immunity was brought up after the district court 
ruled on the constitutional questions at issue. 10 

2. Pearson v. Callahan, 555 U.S. 223, 243-44 (2009). 
3. Irwin R. Ki·amer, The Qualified Immunity Vaccine: Preventing and 

Fighting Section 1983 Suits Against Public Officials, 23 SUFFOLK U. L. REV. 965, 
966-67 (1989). 

4. 555 U.S. at 232, 236. 
5. See C.F. e..Y rel. Farnan v. Capistrano Unified Sch. Dist. (Farnan), 654 F.3d 

975, 986 (9th Cir. 2011). 
6. See generally Pearson, 555 U.S. at 245 (finding that even when the court 

indicates that the officers' conduct violated a person's constitutional rights, the 
officers' are still immune to liability under qualified immunity). 

7. Id. at 232. 
8. Id. at 237. 
9. Id. 

10. 654 F.3d at 984. 
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A Background of Farnan 

In Farnan, a high-school sophomore brought suit because 
he believed a teacher violated his First Amendment right by 
expressing hostility toward religion in the classroom.11 The 
teacher denounced Christianity throughout the semester by 
making statements like "[w]hen you put on your Jesus 
glasses, you can't see the truth" and "[t]here is as much 
evidence that God did it as there is that there is a giant 
spaghetti monster living behind the moon who did it .... "12 

The district court initially ruled for the student, stating that 
one of the teacher's statements amounted to a constitutional 
violation because it expressed disapproval of religion.13 

Following this ruling on the merits of the student's 
constitutional claims, the teacher asserted qualified 
immunity as a defense, for the first time in the litigation. 14 

Nevertheless, the district court allowed the teacher to 
amend his original Answer, assert the defense, and found 
that he was entitled to qualified immunity. 15 On appeal, the 
Ninth Circuit affirmed qualified immunity and used Pearson 
to avoid deciding constitutionality of the teacher's 
statements.16 This left uncertainty as to what teachers can 
say regarding religion in the classroom.17 It also left a young 
man frustrated with a legal system that initially said his 
rights had been violated and now refused to even provide a 
substantive answer .1s 

Cases like Farnan are problematic because they result in 
unnecessary litigation, time, and expense.19 If qualified 
immunity had been asserted at the outset, it could have 

11. Id. at 978. 
12. Id. at 980-81. 
13. C.F. v. Capistrano Unified Sch. Dist. (C.F.), 615 F. Supp. 2d. 1137, 1149 

(C.D. Cal. 2009). 
14. Fa1'11an, 654 F.3d at 984. 
15. Id. at 982. 
16. Id. at 986. 
17. See id. at 988. 
18. Id. at 982, 986. 
19. See id at 982. 
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been appropriately granted.2° However, parties litigated the 
constitutionality of the teacher's statements only to have the 
Ninth Circuit refuse to consider the constitutional question 
in its entirety.21 What is more pressing is that teachers 
have no standard to determine what speech is appropriate in 
the classroom and what speech amounts to hostility towards 
religion.22 Similarly, students have no guidance as to when 
their constitutional rights have been stepped on in the 
classroom.23 This lack of clarity continued the revolving 
door for cases to enter the court that will inevitably be 
pushed out because the court does not want to decide the 
issues.24 

Additionally, the constitutional issue in Farnan warrants 
attention because it involves a violation of a fundamental 
right to religious liberty.25 The First Amendment provides 
that "Congress shall make no law respecting an 
establishment of religion, or prohibiting the free exercise 
thereof .... "26 This applies to government endorsement of, 
and hostility toward, religion.27 Specifically, the government 
may not disapprove, inhibit, or evince hostility toward 
religion.26 In Farnan, the teacher made numerous 
statements about Christianity that were alleged to have 
been disparaging.29 As a representative of the government, 
the teacher should not be permitted to foster an 
environment that was intimidating to students and 
outwardly hostile to religion. 30 

In order to avoid government hostility, public school 
teachers should be prohibited from disparaging religion in 

20. Farnan, 654 F.3d at 982. 
21. Id. at 982, 986. 
22. Id. at 988. 
23. Id. 
24. See id at 986. 
25. C.F., 615 F. Supp. 2d. at 1149. 
26. U.S. CONST. amend. I. 
27. Am. Family Ass'n, v. City and Cnty. of S.F., 277 F.3d 1114, 1120-21 (9th 

Cir. 2002). 
28. Id. 
29. Fan1an, 654 F.3d at 978. 
30. See C.F., 615 F. Supp. 2d. at 1149. 
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the classroom. 31 Courts need to recognize the special 
circumstances in public schools, where impressionable 
students are inculcated with varying subjects, doctrines, and 
views.32 

B. History of Qualified Imm unity 

Qualified immunity is a judicially created doctrine rooted 
in the Klu Klux Klan Act of 1871 and 42 U.S.C. § 1983.33 
The Klu Klux Klan Act was enacted after the Civil War and 
"created a cause of action for a constitutional tort if a person, 
under color of state law, deprived another of 'any rights, 
privileges, or immunities secured by the Constitution."'34 It 
was codified as 42 U.S.C. § 1983 and provides a cause of 
action when a person or a state violates another's 
constitutional rights. 35 

The first qualified immunity case was adjudicated in 
1967.36 Pierson v. Ray held that the defense of good faith 
and probable cause was available to police officers and that 
judges acting within their official role were immune from 
prosecution under 42 U.S.C.§ 1983.37 Four years later, the 
Court held in Bivens v. Six Unknown Named Agents of 
Federal Bureau of NMcotics that a plaintiff could recover 
money damages for injuries he suffered as a result of federal 
agents' violation of the Fourth Amendment.38 In effect, 
Bivens created a cause of action against federal officials for 
deprivation of constitutional rights.39 

31. See Roberts v. Madigan, 921 F.2d 1047, 1054 (10th Cir. 1990). 
32. Edwards v. Aguillard, 482 U.S. 578, 584 (1987). 

33. See Cristine Kuhn, Between Scylla and Charybdis: Can the Supreme Court 
Rescue the Inimical Qualified Immunity Doctrine?, 43 DRAKE L. Rev. 681, 682-84 
(1995). 

34. Id. at 683. 
35. 42 U.S.C. § 1983 (Supp. II 1996). 
36. John Kirby, Qualified Immunity Fo1· Civ11 Rigl1ts Violations: Refining The 

Standard, 75 CORNELLL.REV. 462, 471-72 (1990). 
37. Pierson v. Ray, 386 U.S. 547, 547, 557 (1967). 
38. 403 U.S. 388, 397 (1971). 
39. J{uhn, sup1·a note 33, at 684. 
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Both Bivens and 42 U.S.C. § 1983 provided a cause of 
action for the deprivation of constitutional rights but left 
ambiguity as to which circumstances shielded government 
officials from liability.40 In 1982, the U.S. Supreme Court 
created a test in Harlow v. Fitzgerald that determined when 
government officials are immune from suit.41 The Court 
held, "Government officials performing discretionary 
functions generally are shielded from liability for civil 
damages insofar as their conduct does not violate clearly 
established statutory or constitutional rights of which a 
reasonable person would have known."42 The Court stated, 
"Qualified immunity would be defeated if an official 'knew or 
reasonably should have known' that the action he took 
within his sphere of official responsibility would violate ... 
constitutional rights .... "'<3 

In formulating the Harlow test, the Court overruled the 
previous objective and subjective determinations of qualified 
immunity.44 The new test turned solely on the objective 
legal reasonableness of the conduct measured against 
clearly established law.45 Thus, if the law was not clearly 
established, then the actor could not know that his or her 
actions were unlawful.46 The Court also determined the 
appropriate time at which qualified immunity should be 
asserted.47 It "balanced the plaintiffs' interest in 
vindicating their constitutional claims with the expense of 
litigation and performance of official duties.48 The Court 
intended the objective test to be a legal question for the 
court to resolve early in the litigation process."49 

Specifically, qualified immunity should be resolved on 

40. Id. at 682. 

41. 457 U.S. 800, 817-18 (1982). 
42. Id. at 818 (emphasis added). 
43. Id. at 815. 
44. Id. 
45. Id. at 818. 

46. Id. 
47. Harlow, 457 U.S. at 818. 

48. Kuhn, supra note 33, at 686. 

49. Id. 
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summary judgment.so The Court advocated that "[o]n 
summary judgment, the judge appropriately may determine, 
not only the current applicable law, but whether that law 
was clearly established at the time an action occurred .... 
Until this threshold immunity question is resolved, 
discovery should not be allowed."51 

The Harlow test set a standard for qualified immunity 
cases.52 However, it still did not clarify all ambiguities 
arising under 42 U.S.C. § 1983.53 Courts have attempted to 
clear up the confusion throughout the years but have yet to 
develop a coherent test.54 In Mitchell v. Forsyth, the Court 
held that decisions of qualified immunity are final decisions 
that can be reviewed in interlocutory appeals.55 
Importantly, the Court reasoned that qualified immunity is 
"immunity from suit rather than a mere defense to liability; 
and like absolute immunity, it is effectively lost if a case is 
erroneously permitted to go to trial."56 Thus, qualified 
immunity should be brought in the first stages of litigation 
to avoid burdensome litigation on both the plaintiff and 
government. 57 

Similarly, in Anderson v. Creighton, the Court reiterated 
the Harlow standard of "[w]hether a clearly established 
right existed; and ... whether a reasonable official would 
understand that the official's actions violated the clearly 
established right."58 A "reasonable" official is protected if he 
believed his actions to be lawful "in light of the clearly 
established law and the information [he] possessed .... "59 

In 2001, the Supreme Court created a rigid standard for 
assessing qualified immunity.so In Saucier v. Katz, the 

50. Harlow, 457 U.S. at 808. 

51. Id. at 818. 
52. Id. at 815-16. 
53. See Kuhn, sup1'8 note 33, at 683-86. 

54. Id. at 686, 688. 
55. 472 U.S. 511, 512 (1985). 

56. Id. 
57. See id. at 818. 
58. 483 U.S. 635, 639-40 (1987); Kuhn, supra note 33, at 687. 

59. Anderson, 483 U.S. at 641. 
60. See gene1'8llySaucier v. Katz, 533 U.S. 194, 201 (2001). 
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Court established a two-part inquiry and mandated the 
sequence in which qualified immunity questions should be 
addressed.61 First, a court must determine "whether a 
constitutional right was violated on the premises alleged."62 
Second, a court must determine "whether "the right was 
clearly established."63 The Court reasoned that when 
considering a constitutional violation, it might first need to 
establish principles from which to base that violation.64 
Justice Kennedy explained, 

In the course of determining whether a 
constitutional right was violated on the premises 
alleged, a court might find it necessary to set 
forth principles which will becomes the basis for 
a holding that a right is clearly established. This 
is the process for the law's elaboration from case 
to case, and it is one reason for our insisting 
upon turning to the existence or nonexistence of 
a constitutional right as the first inquiry. The 
law might be deprived of this explanation were a 
court simply to skip ahead to the question of 
whether the law clearly established that the 
officer's conduct was unlawful m the 
circumstances of the case. 65 

In effect, future courts should assess the constitutional 
questions at issue before deciding whether the official is 
protected under qualified immunity. If a court avoids the 
first question, then there will be uncertainty as to whether 
the official acted unconstitutionally.66 However, where the 
defense is dispositive, it is important to decide these matters 
in order to provide guidance in the future. 67 Furthermore, 
the Supreme Court reiterated that the issue of qualified 
immunity should be determined early on in the case because 

61. Id. at 201. 
62. Id. 
63. Id. at 200. 
64. Id. at 201. 
65. Id. at 196, 201. 
66. Saucier, 533 U.S. at 196, 201. 
67. See id. at 200. 
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"[s]uch immunity is an entitlement not to stand trial, not a 
defense from liability."ss 

C. Qualified Immunity's Current Standard 

In 2009, the Court departed from Saucier for a less 
stringent determination of qualified immunity.69 In Pearson 
v. Callahan, the Court held that the Saucier two-step 
inquiry was no longer mandatory.70 Therefore, courts are 
not required to determine the constitutional question before 
deciding if the official has immunity from suit. 71 The Court 
reasoned that the two-step process burdened the court with 
unnecessary litigation over questions that had no impact on 
the result of the case. 72 Further, because qualified 
immunity should be asserted before the discovery process, it 
is difficult to rule on constitutional issues without fully 
developing the facts. 73 The Court also reasoned that rigid 
adherence to the two-step inquiry runs afoul to the general 
rule that constitutional questions should be avoided unless 
necessary to the adjudication of the case. 74 Thus, the 
current qualified immunity standard relaxes the rigid 
Saucier requirements and allows judges to use the two-step 
inquiry at their discretion, deciding which inquiry to use 
based on the facts alleged. 75 If the facts are fully developed 
and judges can make a decision based on those facts, then 
they should use the Saucier two·part test. But if the facts 
are not yet developed, then judges can use their discretion in 
determining whether to decide the constitutional questions. 
If qualified immunity is considered at the outset, then it can 
be appropriate to not address the underlying question before 
determining whether qualified immunity should be granted. 

68. Id at 200-01; Mitchell v. Fo1·syth, 472 U.S. 511, 526 (1985). 

69. Pearson v. Callahan, No. 07·751, slip op. at 1-2 (Jan. 21, 2009). 
70. Seeid. 
71. Id at 1, 10. 

72. Id. at 11-12. 

73. Id. at 6, 11. 
74. Id. at 15. 

75. Id 



94 Regent Journal of Law & Public Policy [Vol. 5 

IL CASE STUDY: C.F. EX REL. FARNAN V. CAPISTRANO 
UNIFIED SCHOOL DISTRICT 

The discussion of qualified immunity brings us to the 
First Amendment issue in C.F. ex rel. Farnan v. Capistrano 
Unified School District.76 High-school sophomore Chad 
Farnan brought suit against his Advanced Placement 
European History teacher because he believed the teacher 
attacked his religious beliefs in violation of the 
Establishment Clause.77 The College Board decided that the 
class would cover many topics including "[clhanges in 
religious thought and institutions," "[s]ecularization of 
learning and culture," and "[c]hanges in elite and popular 
culture, such as new attitudes toward religion, the family, 
work, and ritual."78 

Throughout the semester, the teacher made the anti· 
religious remarks such as "[w]hen you put on your Jesus 
glasses, you can't see the truth" and "there is as much 
evidence that God did it as there is that there is a giant 
spaghetti monster living behind the moon who did it .... "79 
He told the students, "[t]he next time somebody tells you 
religion is connected with morality, you might want to ask 
them about that."BO He stated that "[c]onservatives don't 
want women to avoid pregnancies. That's interfering with 
God's work. You got to stay pregnant, barefoot, and in the 
kitchen and have babies until your body collapses."81 When 
discussing Aristotle, the teacher said, "Aristotle was a 
physicist. He said, 'No movement without movers.' And he 
argued that, you know, there sort of has to be a God. Of 
course that's nonsense. I mean, that's what you call 

76. 654 F.3d 975, 978 (9th Cir. 2011). 

77. Id. 
78. Id at 978-79. 
79. C.F. ex 1·el. Farnan v. Capistrano Unified Sch. Dist., 615 F. Supp. 2d 1137, 

1143 (C.D. Cal. 2009); Farnan, 654 F.3d at 980-81. 
80. CF., 615 F. Supp. 2d at 1150. 

81. Id. 
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deductive reasoning .... "82 When speaking of his personal 
beliefs, the teacher stated, "I strongly believe that people 
should not be like the Pharisees and pray on street corners 
where people can take notice. I think if they come to God, 
they should come to him in private."83 The teacher also 
made statement about a previous lawsuit filed against him 
because he told a class that creationism was "religious, 
superstitious nonsense .... "84 These intimidating remarks 
continued throughout the semester.85 

Without considering whether the teacher was entitled to 
qualified immunity, the district court held that the only 
Establishment Clause violation occurred when he made the 
statement about the previous lawsuit. 86 However, the 
district court granted summary judgment to the teacher for 
the other statements throughout the semester.87 After the 
district court ruled on the constitutionality of his 
statements, the teacher sought to file an amended Answer 
asserting qualified immunity.ss The district court ultimately 
allowed the Answer to be amended and held that although 
the teacher clearly violated the Establishment Clause, the 
law was not clearly established, and thus he was entitled to 
qualified immunity.89 

The Ninth Circuit affirmed the district court's judgment 
of qualified immunity. 90 At the outset, the Ninth Circuit 
said the district court did not err by permitting the teacher 
to amend his Answer after they issued a ruling. 91 The Ninth 
Circuit reasoned that the teacher would not have succeeded 
on the defense of qualified immunity early on in the 

82. Fa1·nan, 654 F.3d at 980. 
83. Plaintiffs Memorandum at 9, C.F. ex rel. Farnan v. Capistrano Unified 

Sch. Dist., 615 F. Supp. 2d 1137 (C.D. Cal. 2009) (No. SACV07-1434 JVS (ANX)). 

84. Fa1"I1an, 654 F.3d at 981-82. 
85. C.F., 615 F. Supp. 2d at 1143. 
86. Faman, 654 F.3d at 981-82. 

87. Id. 
88. Id. 
89. Id. 
90. Id. at 988. 

91. Id. at 984. 
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litigation, so the district court would have still considered 
the constitutionality of his statement.92 

When evaluating the merits of the district court's 
decision, the Ninth Circuit used the Saucier two-part 
inquiry.93 As the test was made flexible by Pearson, the 
Ninth Circuit did not address the first question of whether 
the government official violated a constitutional right. 94 

Rather, they addressed the second question of "whether the 
right was clearly established at the time of the alleged 
misconduct."95 The Ninth Circuit concluded that the right 
was not clearly established because there were no former 
cases that addressed a public school teacher making hostile 
comments toward religion.96 Further, they reasoned that a 
violation must not be asserted in a "high level of generality'' 
but rather must be defined in a particularized manner.97 

Even though it had been clearly established that the 
government must be neutral toward religion, there were no 
cases directly on point with regard to speaking with hostility 
toward religion in a public school classroom. 98 The Ninth 
Circuit relied on this fact to avoid the First Amendment 
issue. The Ninth Circuit affirmed the defense of qualified 
immunity and vacated the district court's ruling on the 
constitutionality of the statements.99 

A. fVby is Farnan a unique case? 

Following cross motions for summary judgment, the 
district court issued a ruling determining the 
constitutionality of the teacher's anti-religious statements. 100 

After the ruling, the teacher sought to amend his Answer 

92. Id. at 985. 
93. Id. at 986. 
94. Seeid. 
95. Id. 
96. Id. 
97. Seeid. 
98. Id. at 987. 
99. Id. at 988. 

100. C.F. v. Capistrano Unified Sch. Dist., 615 F. Supp. 2d 1137, 1155 (C.D. Cal. 
2009). 
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asserting qualified immunity.101 Courts have widely held 
that the benefits of qualified immunity are lost if it is not 
decided early on in the litigation.102 Particularly, in this 
case, months of litigation could have been avoided had 
qualified immunity been asserted at the outset. 

It is well settled that qualified immunity should be used 
to avoid trial.1°3 As discussed above, the Supreme Court in 
Mitchell v. Forsyth stated, "[The] entitlement is an 
immunity from suit rather than a mere defense to liability; 
and ... it is effectively lost if a case is erroneously permitted 
to go to trial."104 Further, "[elven such pretrial matters as 
discovery are to be avoided if possible," as "'[i]nquiries of this 
kind can be peculiarly disruptive of effective government."'105 
Thus, qualified immunity should not be asserted late into 
the trial where both parties have expended significant time, 
expense, and effort. This is especially true when there are 
constitutional questions at issue, and the parties would 
benefit from having those questions resolved. Similarly, the 
Court in Saucier reasoned that "[a] ruling should be made 
early in the proceedings so that the cost and expense of trial 
are avoided where the defense is dispositive. Such 
immunity is an entitlement not to stand trial, not a defense 
from liability."106 Other courts have also held that 
"[i]mmunity ordinarily should be decided by the court long 
before trial, rather than be placed in the hands of the 
jury."107 

101. Opposition to Defendants' Motion for Order Amending Scheduling Order 
and to Amend Answer to Assert Qualified Immunity as an Affirmative Defense at 
1, 18, C.F. v. Capistrano Unified Sch. Dist., 656 F. Supp. 1190 (C.D. Cal. 2009) 
2009 WL 2610452. 

102. Harlow v. Fitzgerald, 457 U.S. 800, 819 (1982). 
103. Saucier v. Katz, 533 U.S. 194, 200 (2001). 
104. 472 U.S. 511, 512 (1985). 
105. Id. at 526 (quoting Harlow, 457 U.S. at 817). 
106. Saucie1~ 533 U.S. at 194. 

107. Mark R. Brown, The Fall and Rise of Qualified Immunity: Fi-om Hope to 
Harris, 9 NEV. L.J. 185, 194 (2008) (quoting Hunter v. Bryant, 502 U.S. 224, 228 
(1991)); see also Curley v. Klem, 499 F.3d 199, 210 (3d Cir. 2007), ACT UP! 
Portland v. Bagley, 988 F.2d 868, 872-73 (9th Cir. 1992). 
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In Farnan, the court treated qualified immunity as a 
defense, instead of a mechanism to avoid litigation. 1os The 
district court allowed the school district to assert qualified 
immunity after the deadline for amended pleadings had 
passed on showing of good cause.109 Although qualified 
immunity could have been appropriate had it been asserted 
early on in the proceedings, the teacher did not raise it. Ho 
The district court had already heard arguments as to 
whether the teacher violated the Establishment Clause and 
held for Chad Farnan on the constitutionality of one of the 
statements.rn Moreover, the parties had engaged in 
extensive discovery, developed all necessary facts for a court 
to determine the constitutional question at issue, and had 
submitted cross motions for summary judgment.H2 Then, 
the district court decided that although they already decided 
the constitutional question, immunity was available, and the 
constitutional question was left unresolved. H3 Had the 
teacher asserted qualified immunity at the appropriate time, 
months of litigation in the district and circuit courts could 
have been avoided. 

B. The Problem with Pearson in cases like Farnan 

The Court in Pearson acted with good intent in granting 
judges the ability to use discretion on a case-by-case basis.114 

However, from a public policy standpoint, the Ninth Circuit 
was unclear and remains a revolving door for cases like 
Farnan. Courts can use Pearson to avoid the Saucier 
approach that requires courts to decide constitutional 

108. C.F. v. Capistrano Unified Sch. Dist. (Capistrano), 656 F. Supp. 2d 1190, 
1199-1200 (C.D. Cal. 2009). 

109. Id. at 1193. 

110. Id. 
111. C.F. v. Capistrano Unified Sch. Dist. (C.F.), 615 F. Supp. 2d 1137, 1146 

(C.D. Cal. 2009). 
112. Id. at 1140; see also Defendant's Reply to Plaintiffs Opposition to Motion 

for a Determination that Dr. Corbett is Entitled to Qualified Immunity at 5, C.F. v. 
Capistrano Unified Sch. Dist. (Capistrano), 656 F. Supp. 1190 (C.D. Cal. 2009). 

113. Capistrano, 656 F. Supp. 2d at 1206. 
114. Peru:son v. Callahan, 555 U.S. 223, 236 (2009). 
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questions. " 5 This is evidenced by Justice Alito's reasoning 
in Pearson that "[t]he Saucier Court was correct in noting 
that the two-step procedure promotes the development of 
constitutional precedent and is especially valuable with 
respect to questions that do not frequently arise in cases in 
which a qualified immunity defense is unavailable."us 

Although there are some benefits in avoiding 
constitutional questions when unnecessary or when the facts 
are not yet sufficiently developed, it can prevent the 
development of constitutional law in cases such as Farnan, 
where the facts were already fully developed through 
discovery and the filing of cross motions for summary 
judgment. 117 Many constitutional issues are left 
unanswered, which leaves people in doubt as to the correct 
standard that governs their behavior. 118 Judge Fisher 
touched on this in Farnan when he said, 

[N]othing in the law would make clear to a 
reasonable person that he might violate the 
Establishment Clause by making the challenged 
statements in the context of a classroom 
discussion in an Advanced Placement history 
course. Even as a general matter, precedent on 
the Establishment Clause is scarce and we "have 
little guidance concerning what constitutes a 
primary effect of inhibiting religion."119 

The Pearson standard requires clearly established law 
and prior analogous cases in order to decide the 
constitutional issue. 120 As the Farnan court states, "Courts 
do not require a case directly on point, but existing 
precedent must have placed the statutory or constitutional 

115. Id. at 242. 
116. Id. at 236. 
117. Id. at 224--25. 

118. Petition for Writ of Certiorari at 17, C.F. ex 1cd. Farnan v. Capistrano 
Unified Sch. Dist., 654 F. 3d 975 (2011) (No. 11·759), 2011 WL 6370537. 

119. Fa1-nan, 654 F.3d at 987 (quoting Am. Family Ass'n, Inc. v. City & Cnty. of 
S.F., 277 F.3d 1114, 1122 (9th Cir. 2002) (discussing the second prong of the Lemon 
test)). 

120. Pem·son, 555 U.S. at 224. 
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question beyond debate."121 The standard is unworkable 
because it allows the courts to keep dismissing the difficult 
constitutional questions that are brought before them, while 
repeatedly holding that there is no established law to decide 
them.122 Thus, the courts do not have a standard that allows 
them to develop precedent. 

Pearson is especially problematic in the First 
Amendment arena.123 Cases that raise controversial issues, 
such as a teacher's ability to speak about religion raised in 
Farnan, give no guidance as to what speech is constitutional 
and what violates the Establishment Clause.124 David 
Hudson addressed this in an article, stating, 

Many courts could avoid deciding important questions of 
constitutional law and simply hold, "The right was not 
clearly established." This could hinder the development of 
First Amendment law and deprive litigants of proper 
redress. Hopefully, federal judges will take heed of Justice 
Alito's recognition that the Saucier approach "is often 
beneficial" and "promotes the development of constitutional 
precedent."125 

As a result, constitutional law will remain idle if courts 
continue to use Pearson to bypass the two-step inquiry in 
Saucier.126 Moreover, people like Chad Farnan will be left 
without redress. Hudson noted that other areas under the 
First Amendment will be ignored under Pearson, such as 
"[w]hen can school officials punish students for pro-gay and 
anti-gay themes"l27 and "[w]hether speech is classified as 
political speech or commercial speech."128 These are two of 
many issues left unsettled because the courts repeatedly 

121. Fal"I1an, 654 F.3d at 986 (quoting Ashcroft v. Al-Kidd, 131 S. Ct. 2074, 2083 
(2011)). 

122. David L. Hudson, Jr., Pearson v. Callahan and Qualified Immunity: Impact 
on First Amendment Law, 10 FIRST AMEND. L. REV. 125, 136 (2011). 

123. Id. 
124. Id. at 130. 

125. Id. at 138-39. 

126. Id. at 136-37. 

127. Id. at 138. 

128. Id. 
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avoid these questions.129 In order to correct this recurring 
problem, the courts need to create a standard that is a 
hybrid of Pearson and Saucier. This new standard should 
promote judicial efficiency, provide redress to injured 
parties, and promote the development of constitutional law. 

III. THE IMPORTANCE OF THE CONSTITUTIONAL QUESTION 
FIRST AMENDMENT HOSTILITY TOW ARDS 

RELIGION 

''We are a religious people whose institutions presuppose 
a Supreme Being."130 

As a consequence of Farnan, public school teachers are 
still left in the dark about what is appropriate religious 
speech under the Establishment Clause.1a1 Courts have long 
held that the government cannot advance religion.132 
Undeniably, "the common purpose of the Religion Clauses 'is 
to secure religious liberty."'133 Government actors, including 
teachers, must remain neutral towards religion in the 
classroom.134 But neutrality is a broad concept, and there is 
no guidance for teachers or remedies for students whose 
religious liberty is threatened.135 If teachers are to remain 
neutral and be prohibited from proselytizing to students, 
then they should also be prohibited from denouncing religion 
in their classroom.136 

The Establishment Clause requires that government 
does not disapprove, inhibit, or evince hostility toward 

129. Id. at 137-38. 
130. Zorach v. Clauson, 343 U.S. 306, 313 (1952). 
131. C.F. ex rel. Farnan v. Capistrano Unified Sch. Dist., 654 F.3d 975, 987, 988 

(9th Cir. 2011). 

132. Cnty. of Allegheny v. ACLU, 492 U.S. 573, 574 (1989); Zornch, 343 U.S. at 
314. 

133. Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 313 (2000); Engel v. Vitale, 
370 U.S. 421, 430 (1962). 

134. Zorach, 343 U.S. at 313, 314. 
135. C.F. ex rel. Farnan v. Capistrano Unified Sch. Dist. (Farnan), 654 F.3d 975, 

987 (9th Cir. 2011). 
136. Andrew A. Cheng, The Inherent Hostility of Secular Public Education 

Toivard Religion: Hiny Parental Choice Best Se1·ves the Core Values of the Religion 
Clauses, 19 U. HAW. L. REV. 697, 704, 705 (1997). 
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religion.137 "[T]he principle of neutrality has provided a good 
sense of direction: the government may not favor one 
religion over another, or religion over irreligion .... "138 As a 
mechanism to avoid establishment of a national religion, 
this Clause has been a safeguard against government actors, 
institutions, and laws that attempt to proselytize and 
promote one religion over all others.139 Further, "[a]llowing 
government to be a potential mouthpiece for competing 
religious ideas risks the sort of division that might easily 
spill over into suppression of rival beliefs."140 After all, 
religious liberty is a furtdamental principle and should be 
protected by the courts.1•1 

In Epperson v. State of A1xansas, Justice Fortas opined, 
Government ... must be neutral in matters of 

religious theory, doctrine, and practice. It may 
not be hostile to any religion or to the advocacy of 
no-religion; and it may not aid, foster, or promote 
one religion or religious theory against another 
or even against the militant opposite. The First 
Amendment mandates governmental neutrality 
between religion and religion, and between 
religion and nonreligion.1•2 

It has been well established that the government may 
not be hostile toward religion or promote non-religion over 
religion.143 So how was it possible for a public school teacher 
to make statements such as "[w]hen you put on your Jesus 
glasses, you can't see the truth" and "there is as much 

137. Andrew R. Cogar, Government Hostility to Religion: How Misconsti·uction 
of the Establishment Clause Stifles Religious Freedom, 105 W. VA. L. REV. 279, 284 
(2002). 

138. McCreary Cnty. v. ACLU, 545 U.S. 844, 875 (2005); see genernlly Cheng, 
supra note 136. 

139. Cnty. of Allegheny v. ACLU, 492 U.S. 573, 576 (1989). 
140. McCreary Cnty., 545 U.S. at 883 (O'Connor, J., concurring). 

141. Id. at 881-82. 
142. 393 U.S. 97, 103-04 (1968). 
143. McCreary Cnty., 545 U.S. at 875. 
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evidence that God did it as there is that there is a giant 
spaghetti monster living behind the moon who did it ... ?"144 

The answer is two·fold: First, the court avoided the 
question by allowing a defense under the guise of lack of 
precedent.145 By avoiding the constitutionality of those 
statements, the court did the student, teacher, and future 
teachers a disfavor. They missed an opportunity to give 
guidance to public school teachers who teach classes with 
curriculum that includes religion. Although there were no 
factually similar cases, the teacher violated a clearly 
established constitutional principb. 146 Second, the district 
court followed a recent trend to gradually relax adherence to 
rigid Establishment Clause standards and allow 
denunciation of religion as long as a secular purpose 
exists. 147 

Currently, the lead case that assesses government 
neutrality is Lemon v. Kurtzman.148 Under the Lemon Test, 
the government act must meet three criteria: government 
conduct must have secular purpose, the activity must not 
have as its principal or primary effect the inhibition of 
religion, and the conduct must not foster excessive 
entanglement with religion. 149 It is not mandatory for courts 
to use this test, and many have criticized it as outcome· 
oriented.150 However, it still remains the seminal case for 
government neutrality.151 The test is generally used in cases 
where the government gives preference to religion, but it 

144. C.F. ex rel. Farnan v. Capistrano Unified Sch. Dist., 654 F.3d 975, 980-81 
(9th Cir. 2011). 

145. C.F. v. Capistrano Unified Sch. Dist., 656 F.2d 1190, 1205-06 (9th Cir. 
2009). 

146. Brief for The National Legal Foundation, et al. as Amici Curiae Supporting 
Plaintiffs-Appellants, C.F. v. Capistrano Unified Sch. Dist., 656 F.2d 1190 (9th Cir. 
2009) (No. 09·56689) 2010 WL 2675295, at 4--5. 

147. Lemon v. Kurtzman, 403 U.S. 602, 612-13 (1971). 
148. Am. Family Ass'n, Inc. v. City & Cnty. of S.F., 277 F.3d 1114, 1121 (9th 

Cir. 2002). 
149. Leman, 403 U.S. at 612-13. 
150. McCreary Cnty. v. ACLU, 545 U.S. 844, 900 (2005). 
151. Am. Family Assi:i, Inc., 277 F.3d at 1121. 
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also applies to claims brought due to hostility toward 
religion as well. 152 

A. Goven1ment Endorsement of Religion 

Recent First Amendment cases deal generally with 
government endorsement of religion and public prayer, not 
hostility toward religion by government officials.153 These 
cases stress the need for neutrality by the government.154 In 
the lead case, Marsh v. Chambers, the Court held that 
legislative prayer did not violate the First Amendment.155 
The court reasoned that the history of the prayer and the 
fact that it was nondenominational meant it did not violate 
the Establishment Clause.156 

In Lee v. Weisman, the Court distinguished Marsh as it 
applies to public schools.157 Lee held that a school-selected 
clergyman could not give a nonsectarian prayer at the 
graduation ceremony.158 Unlike Marsh, the people 
attending the graduation ceremony were not free to leave.159 

As explained in the syllabus to Lee, "[t]he Establishment 
Clause was inspired by the lesson that in the hands of 
government what might begin as a tolerant expression of 
religious views may end in a policy to indoctrinate and 
coerce. Prayer exercises in . . . secondary schools carry a 
particular risk of indirect coercion."160 Importantly, the 
Court related the school action to an act on behalf of the 
state.161 "A school official ... decided that an invocation and 

152. Id. (quoting Lemon v. Kurtzman, 403 U.S. 602, 612-13 (1971)), 
153. See Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290 (2000); Lee v. 

Weisman, 505 U.S. 577 (1992); Marsh v. Chambers, 463 U.S. 783 (1983); Galloway 
v. Town of Greece, 681 F.3d 20 (2d Cir. 2012). 

154. Sante Fe, at 314-15; Galloway, 681 F.3d at 31. See Lee, 505 U.S. 577; 
Marsh, 463 U.S. 783. 

155. Marsh, 463 U.S. at 792. 
156. Id. at 792--93. 
157. Lee, 505 U.S. at 596-97. 
158. Id. at 599. 
159. Id. at 597. 
160. Id. at 578. 
161. Id. at 587. 
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a benediction should be given; this is a choice attributable to 
the State, and from a constitutional perspective it is as if a 
state statute decreed that the prayers must occur."162 

Recent cases have also touched on the issues of prayer in 
schools and at the legislature.163 In Santa Fe Independent 
School Dist. v. Doe, the Court held that student led prayer 
at football games at a public high school was 
unconstitutional because it was coercive to the audience.164 
In Galloway v. Town of Greece, the Second Circuit held that 
legislative prayer violated the Establishment Clause.165 The 
court in Galloway distinguished Marsh and stated, 

The invitation to audience members to 
participate in the prayer . . . placed audience 
members who are nonreligious or adherents of 
non-Christian religion in the awkward position of 
either participating in prayers invoking beliefs 
they did not share or appearing to show 
disrespect for the invocation, thus further 
projecting the message that the town endorsed, 
and expected its residents to endorse, a 
particular creed.166 

Additionally, when the government explicitly speaks 
against religion, it violates the Establishment Clause. 167 In 
Catholic League for Religious and Civil Rights v. City of San 
Fi'ancisco, the court held that a city resolution opposing the 
Catholic archdiocese belief that adoptive children should not 
be placed in homosexual homes was unconstitutional under 
the Establishment Clause.168 In opposing the archdiocese, 
the Court summarized the government's argument as 
"[c]atholic doctrine is wrong."169 The Court held that the 

162. Id. 
163. See Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290 (2000); Galloway v. 

Town of Greece, 681 F.3d 20 (2d Cir. 2012). 
164. Santa Fe, 530 U.S. at 317. 
165. Galloway, 681 F.3d at 34. 
166. Id. at 32-33. 
167. Catholic League for Religious and Civil Rights v. City of San Francisco, 624 

F.3d 1043, 1057 (9th Cir. 2010). 
168. Id. at 1059-60. 
169. Id. at 1059. 
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government could not convey a message of endorsement or 
disapproval of religion.17o 

It is well settled that the "State may not establish a 
religion of secularism in the sense of affirmatively opposing 
or showing hostility to religion."171 Additionally, the State 
may not "[prefer] those who believe in no religion over those 
who do believe."172 A worldview that shuts out certain 
religions in order to shine the light on secularism is not 
neutral.173 Moreover, secular teaching does not just require 
students to listen to the message but requires them to accept 
it.174 It is one idea for a teacher to objectively discuss 
tenants of different faiths; however, it is quite another idea 
to allow a teacher to denounce religion at the expense of 
those who value religious beliefs. 

The teacher in Farnan did not endorse religion but 
rather violated an established constitutional principle by 
speaking with hostility toward Christianity .175 Taken as a 
whole, his comments throughout the semester fostered an 
environment that was hostile towards religion.176 As a 
captive audience, his students were not free to leave and 
were forced to listen to his messages.177 Thus, the students 
were susceptible to impermissible coercion.178 They were 
placed in the awkward position of either participating and 
accepting the message or leaving the classroom, which 
would have resulted in sanctions.179 Moreover, high school 
students are impressionable and rarely feel comfortable 

170. Id. at 1057. 
171. Sch. Dist. of Abington Twp. v. Schempp, 374 U.S. 203, 225 (1963). 
172. Crockett v. Sorenson, 568 F. Supp. 1422, 1426 (W.D. Va. 1983) (quoting 

Schempp, 374 U.S. at 255). 
173. Cheng, supra note 136, at 719. 

174. Id. at 732. 
175. C.F. v. Capistrano Unified Sch. Dist., 615 F. Supp. 2d 1137, 1146 (C.D. Cal. 

2009), vacated, rev'd in part sub nom. C.F. ex 1·el. Farnan v. Capistrano Unified 
Sch. Dist., 654 F.3d 975, 986 (9th Cir. 2011). 

176. Appellants-Cross-Appellees Opening Brief at 9-22, C.F. ex rel. Farnan v. 
Capistrano Unified Sch. Dist., 654 F.3d 975 (9th Cir. 2011) (No. 09-56689), 2010 
WL2675296. 

177. Id. at 8. 
178. Id. 
179. Id. at 24-25. 
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challenging their teachers, especially in sensitive areas like 
religion.180 

The court should recognize the special circumstances of 
classrooms and apply the First Amendment principles to 
government acts in public schools.181 Many courts and 
commentators have recognized the unique position of public 
schools as they shape the minds of America's children.182 
Mary Harter Mitchell wrote, 

Public schools are government-controlled 
seedbeds of belief formation. Where the 
government so controls the environment of 
impressionable children, it possesses exceptional 
power to influence beliefs of any matters it 
touches. If it may touch on ultimate questions
the meaning of the universe, the purposes of 
human life, the sources of ethical duty, etc.-yet 
teach only some of the possible answers to those 
questions, it may directly influence students' 
beliefs on those matters.1ss 

The impressionability of children warrants heightened 
First Amendment protection in public schools, especially for 
children at the mercy of teachers who proselytize or 
disparage religion in the classroom.184 Teachers who 
denounce religion violate their students' First Amendment 
right to religious liberty.185 Furthermore, as c1v1c 
employees, the teachers' actions amount to action on behalf 
of the State.186 Thus, as reasoned in Lee, it is as if a state 

180. Mary Harter Mitchell, Secula1ism in Public Education: The Constitutional 
Issues, 67 B.U. L. REV. 603, 657 (1987). 

181. Id. at 710. 
182. See Lee v. Weisman, 505 U.S. 577, 592 (1992); Cheng, sup1·a note 136, at 

719; Mitchell, supra note 180, at 663. 
183. Mitchell, sup1·n note 180, at 663. 
184. Id. 
185. Compare Catholic League for Religious and Civil Rights v. City of S.F., 624 

F.3d 1043, 1057 (9th Cir. 2010) (holding that the state cannot endorse or disprove 
of religion), ivith Lee, 505 U.S. at 587 (holding that subjecting a captive audience to 
prayer violated the students' right to religious liberty). 

186. Breen v. Runkel, 614 F. Supp. 355, 358 (W.D. Mich. 1985). 
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statute denounces religion.187 Over time, this speech leads 
to a policy of indoctrination. 

IV. CONCLUSION 

Had the district court in Farnan ruled on qualified 
immunity at the outset, perhaps the facts would not have 
been sufficiently developed to determine the 
constitutionality of the teacher's statements. However, the 
court decided that the teacher spoke with hostility towards 
religion before qualified immunity was raised, following 
significant discovery and ample briefing by both sides.1ss 
When properly asserted, qualified immunity can shield 
government employees from unnecessary litigation.1s9 
However, when qualified immunity is asserted later in the 
proceedings after sufficient development of the facts, the 
ruling should not be dismissed. Rather, the constitutional 
question should be answered in its entirety. 190 As the 
Peai·son standard currently allows dismissal to occur, it 
hinders the development of constitutional law.191 This 
occurrence is especially true in cases like Farnan where a 
constitutional principle is clearly violated, but no guiding 
precedent exists to evaluate the allegedly unlawful conduct 
for that case or in the future.192 Despite years of litigation 
and the development of an extensive factual record, the next 
teacher who violates a student's constitutional rights in the 
same way can assert qualified immunity and claim that the 

187. Lee, 505 U.S. at 587. 
188. C.F. v. Capistrano Unified Sch. Dist., 615 F. Supp. 2d 1137, 1146 (C.D. Cal. 

2009), vacated, rev'd in part sub nom. C.F. ex rel Farnan v. Capistrano Unified 
Sch. Dist., 654 F.3d 975, 986 (9th Cir. 2011). 

189. Pearson v. Callahan, 555 U.S. 223, 231 (2009). 
190. Appellants'-Cross·Appellees' Third Brief on Cross Appeal and Response to 

Appellees' and Intervenors' Second Briefs on Cross Appeal at 6, C.F. ex rel. Farnan 
v. Capistrano Unified Sch. Dist., 654 F.3d 975 (9th Cir. 2011) (No. 09·56689), 2010 
WL5586482. 

191. Compare Pearson, 555 U.S. at 236 (granting discretion in determining 
issues of constitutionality), with C.F. ex rel. Farnan v. Capistrano Unified Sch. 
Dist., 654 F.3d 975, 986 (9th Cir. 2011) (refusing to answer the question of 
constitutionality). 

192. Farnan, 654 F.3d at 986. 
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right is not clearly established. 193 That same teacher will 
likely also be granted qualified immunity because the Ninth 
Circuit refused to answer the constitutional question in 
Farnan. 194 

193. Peal'son, 555 U.S. at 231. 
194. Farnan, 654 F.3d at 986. 


