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INTRODUCTION 

Courts, when making custody decisions, generally should 
refuse to recognize one parent's complaint against a message 
conveyed by the other to the child unless the court sees suffi
cient evidence that the message complained of will 
substantially harm the child, was communicated to alienate 
the child from the other parent, or was never protected 
speech in the first place. Specifically, religious education and 
Christian morality are the foundations of American freedom, 
and should never be cast as harmful to children. 

As an organization dedicated to protecting the sanctity of 
the family, the American Center for Law and Justice 
("ACLJ") is generally opposed to government intervention in 
the parent-child relationship, except in cases of parental un
fitness. The ACLJ is concerned about family courts 
increasingly implicating constitutional issues such as paren
tal rights, speech, and religious free exercise when seeking to 
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balance the rights of parents asserted against each other 
with the proper role of the state. The ACLJ seeks to ensure 
that these constitutional rights are properly understood, 
properly defined, and properly applied. 

The ACLJ believes that protecting the family from unnec
essary state intervention protects the child by preserving the 
security and structure uniquely available through the parent
child relationship. Robust parental rights promote strong 
families, whereas displacing parental rights with modern no
tions of children's rights promotes an intrusive state, and 
necessarily, a weaker family. The stronger the family, the 
better off the child. Thus, protecting parental rights generally 
is in the best interest of the child and should remain the guid
ing principle. The ACLJ acknowledges that the special rights 
of parents are accompanied by critical duties to train and dis
cipline children in love. The fact that children's rights should 
not trump parental rights does not mean that the welfare of 
children is insignificant. Indeed, the ACLJ asserts that it is 
the institution of the family-not the intrusive, insensitive, 
and ever-expanding state-which is best suited to care for the 
welfare of children. Contrary to the unintended end result of 
most state care programs, children are not social science 
experiments. 

Regarding the impact of religion and morality on children, 
the ACLJ emphatically asserts that decisions to educate the 
child in religious principles are properly within the realm of 
parental authority. Furthermore, education in religious prin
ciples-particularly the principles and morality of the 
Christian religion-promotes freedom for the individual, and 
for society at large. These "foundations are broad, and strong, 
and deep .... [I]t is the purest system of morality, the firmest 
auxiliary, and only stable support of all human laws."1 The 
ACLJ adopts Thomas Jefferson's understanding in his sol
emn warning: "[C]an the liberties of a nation be thought 
secure when we have removed their only firm basis, a convic
tion in the minds of the people that these liberties are the gift 

1. Updegraph v. Commonwealth, 11 Serg. & Rawle 394, 407 (Pa 1824) 
(emphasis added). 
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of God?"2 And, consider James Madison's warning that, 
"there are more instances of the abridgement of the freedom 
of the people by gradual and silent encroachment of those in 
power than by violent and sudden usurpations."3 As such, de
fenders of an original Constitution ought to eagerly engage 
the issues presented in this debate. 

I. THE ACLJ POSITION IN THIS DEBATE 

The Supreme Court of the United States has correctly rec
ognized that the Constitution protects the fundamental 
rights of parents over their children against intrusion from 
the state and against third persons.4 This should not change. 
But when, in the unfortunate situation of a divorce, one par
ent asserts rights against the other parent, courts should 
continue to apply the "best interests of the child" standard as 
they balance both parents' rights and the child's interests. 
Additionally, as courts wade through otherwise protected pa
rental speech, they should exercise a more disciplined 
restraint within the proper limits of the judiciary, lest they 
engage in viewpoint discrimination by choosing one parent's 
message over the other. Proper judicial practice requires 

2. JAY ALAN 8EKULOW, WITNESSING THEIR FAITH: RELIGIOUS INFLUENCES ON 

SUPREME COURT JUSTICES AND THEIR OPINIONS 312 (2006) (quoting THOMAS 

JEFFERSON, NOTES ON STATE OF VIRGINIA 174 (Richmond, J.W. Randolph 1853) 
(1782)). 

3. James Madison, Speech in the Virginia Convention (June 16, 1788). 
4. Troxel v. Granville, 530 U.S. 57, 66 (2000) (plurality) ("In light of this 

extensive precedent, it cannot now be doubted that the Due Process Clause of the 
Fourteenth Amendment protects the fundamental right of parents to make decisions 
concerning the care, custody, and control of their children."); Wisconsin v. Yoder, 406 
U.S. 205, 232 (1972) ("The history and culture of Western civilization reflect a strong 
tradition of parental concern for the nurture and upbringing of their children. This 
primary role of the parents in the upbringing of their children is now established 
beyond debate as an enduring American tradition."); Prince v. Massachusetts, 321 
U.S. 158, 166 (1944) ("It is cardinal ,vith us that the custody, care and nurture of the 
child reside first in the parents, whose primary function and freedom include 
preparation for obligations the state can neither supply nor hinder."); Pierce v. Soc'y 
of Sisters, 268 U.S. 510, 535 (1925) ("The child is not the mere creature of the State; 
those who nurture him and direct his destiny have the right, coupled with the high 
duty, to recognize and prepare him for additional obligations."). See also Meyer v. 
Nebraska, 262 U.S. 390, 394-402 (1923) (finding a statute prohibiting the teaching 
of any subject in any school in English an unconstitutional violation of the 14th 
Amendment guarantee of fundamental liberties including the right to establish a 
home and bring up children and the right to engage a teacher to instruct one's 
children in a foreign language). 
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courts to avoid making decisions based on the parent's mes
sage or religious view, and to apply a reasonable and 
commonsense understanding of good parenting in determin
ing whether a parent's message actually harms the child. 

Reconstructing the child's best interests in a rights frame
work has no foundation in American constitutional 
jurisprudence beyond the court's function to protect the 
child. Children are already the subject of high levels of legal 
protection, and the rationale of modern children's rights ad
vocates fails to justify the proposed reformulation of child 
status.5 Because courts are concerned about children and 
their protection, the ''best interests of the child" standard is 
always the most appropriate jurisprudence to apply. But, in 
light of the First Amendment, the only just content restric
tion of parental speech in a parent versus parent custody case 
would be to prevent a parent from promoting criminal or oth0 

erwise harmful doctrines, which would not rise to the level of 
protected speech. 

The ACLJ's position promotes constitutional protection of 
parental rights; affirms the high worth of children; rejects the 
modern socialistic notions of children's rights; and calls for 
restrained, disciplined, commonsense judging between the 
competing rights of parents in custody cases and the legiti
mate best interests of the child. Furthermore, the ACLJ 
believes that Judea-Christian morality, passed on through 
the generations-within families, institutions of learning, 
and churches-is the foundation of American freedom. The 
historical evidence and understanding of this morality is rele
vant to this debate, and should not be ignored. 

Il. PROFESSOR EUGENE VOLOKH'S VIEWS ON PARENTAL 

SPEECH RIGHTS IN FAMILY LAW 

Professor Eugene Volokh6 [hereinafter "Volokh'1 is a na
tionally recognized expert on the First Amendment. Volokh's 

5. See Parham v. J.R., 442 U.S. 584, 602, 606--07 (1979) (protection of minors' 
interests); In re Gault, 387 U.S. 1, 13-14, 30-31 (1967) (affording due process rights 
to minors). 

6. Professor Volokh is the author of the textbook The First Amendment and 
Related Statutes. Professor Volokh also clerked for Judge Alex Kozinski of the 
United States Court of Appeals for the Ninth Circuit and Justice Sandra Day 
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position is that of a self-described moderate. Outside of this 
debate, many of his views on the Constitution and religion 
are likely not shared by the ACLJ, but within the issues of 
this debate, Volokh and the ACLJ share a very similar posi
tion. 7 He asserts that parents do have consti,tutionally 
protected rights to teach their children-rights grounded in 
the First and Fourteenth Amendments.8 He further asserts 
that many family court custody and visitation orders limiting 
parental speech and religious views violate these parental 
rights. Volokh argues that both parents in a broken family 
ought to have the same rights as parents in intact families, 
since parents in an intact family have a constitutionally pro
tected right to speak to or teach their children without being 
subjected to a court's best interest standard.9 The ACLJ gen
erally agrees. However, the nature of the broken family is 
that the court is only involved because the parents divorced, 
and are thus viewed as separate people again with competing 
claims. As such, the court is asked to interfere and resolve 
conflict, choosing one parent's view over the other. Thus, it is 
difficult for parents in broken families to be treated exactly 
like parents in intact families. However, the ACLJ agrees 
that the mere fact of a divorce does not remove a parent's con
stitutional protections. The divorce simply means that the 
divorced parents' interests and rights must be balanced 
against each other. The Constitution is still the binding au
thority, and a divorce does not warrant viewpoint 
discrimination, nor does it bar the parents from the Constitu
tion's protections. 

Volokh also notes that the ''best interest" standard actually 
allows courts to engage in viewpoint discrimination. While 

O'Connor of the Supreme Court of the United States. He has written over fifty law 
review articles and over eighty editorial opinions on constitutional law, cyberspace 
law, and other topics, along with several books and the famous Volokh Conspiracy 
Web log, available at http://volokh.com/. 

7. See generally Eugene Volokh, First Myths: Some on the Right are Getting the 
First Amendment Wrong, NAT'L REv. ONLINE, Jan. 5, 2004, http://article.national 
review.coml?q=MjNmMjFiM2YxYjAxZWUONjcwZWJjYTAwOTR1YmEwYWU= 
(dis8.greeing with conservatives that First Amendment religious and speech rights 
are jeopardized by certain recent Court rulings and modern state-expanding trends). 

8. See Eugene Volokh, Parent-Child Speech and Child Custody Speech 
Restrictions, 81 N.Y.U. L. REv. 631, 673-74 (2006). 

9. Id. at 713. 
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viewpoint discrimination certainly occurs-which the ACLJ 
agrees is inappropriate10-Volokh's assertion does not con
sider that judges properly residing within their roles and 
employing reason and common-sense, could apply the ''best 
interest" standard without really committing viewpoint dis
crimination. Part of the ACLJ's position is that in custody 
decisions, where one parent asserts rights against the other, 
family law courts should continue to apply the "best interest" 
standard. As courts weigh otherwise protected parental 
speech, they should restrain themselves within the principled 
limits of the judiciary; otherwise, these courts will routinely 
engage in viewpoint discrimination as they prefer one par
ent's message over the other. Proper judicial practice simply 
requires courts to try and avoid making decisions based on a 
parent's message or religious view and to apply a reasonable 
and commonsense understanding of "good parenting" in de
termining whether a parent's message is communicated to 
the sincere betterment of the child. Thus, once the court is 
engaged, the only just restraint based on the content of paren
tal speech would be to prevent the assertion of criminally 
harmful conduct, or otherwise clearly unprotected speech. 
Keep in mind, however, that the ACLJ recognizes this situa
tion as an unfortunate necessity, not a model of ideal First 
Amendment jurisprudence to be applied across the board. 
The ACLJ does not assert that all parents' speech should be 
subjected to this, or any, judicial scrutiny-only in the situa
tion where parents force a court to make such a decision 
should a parent's speech be scrutinized. Parent versus parent 
custody battles create a truly tense scenario balancing the 
competing rights of parents, the interests of the child, and the 
proper role of courts. With this much, Volokh would probably 
agree.11 

10. See Jay Alan Sekulow & John Tuskey, The "Center" is in the Eye of the 
Belwlder, 40 N.Y.L. Sc1-1. L. REv. 945 (1996) (providing an overview of viewpoint 
discrimination and Establishment Clause cases). 

11. Volokh "argue[s] that [these speech restrictions] generally aren't 
[constitutionall, except when they're narrowly focused on preventing one parent 
from undermining the child's relationship with the other; and the observations that 
lead to this proposal will ... be useful even to readers who don't agree with the 
proposal itself." Volokh, supra note 8, at 643. See generally Eugene Volokh, Speech 
as Conduct: Generally Applicable Laws, Illegal Courses of Conduct, "Situation-
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The ACLJ promotes strong parental rights, highlighting 
the need for loving parents to make responsible decisions 
about what is in their child's best interests. In other words, 
these sacred rights are coupled with equally sacred duties. 

Ill. PROFESSOR JAMES G. DWYER'S VIEW ON CHILDREN'S 

AND p ARENT'S RIGHTS, AND THE 

ROLE OF THE STATE 

Professor James G. Dwyer [hereinafter "Dwyer"] has pub
lished numerous articles, papers, and books advancing his 
perspective on the rights ofchildren.12 Under Dwyer's theory 
of children's rights, because the parental system is oppressive 
to children, the state should replace parental rights with 
"privileges." In order to enforce the child's rights and protect 
his interests, the state should assume parental authority as 
surrogate parent, and apply Dwyer's redefined "best interest 
of the child" standard to vindicate the child's rights. The law 
should allow judges in typical family law matters (custody, 
visitation, etc.) to act solely according to the "best interest of 
the child," which even means protecting the child from relig
ious parents.13 Dwyer is leading the charge of 

[a]dvocates of a so-called "Children's Rights" doctrine 
[who] have questioned whether the law should still con
sider parents to be the best child-rearers. Although they 
speak of the rights of children, these scholars actually 
seek to transfer child-rearing authority from parents to 
the State by allowing judges, social workers, or other 
public officials to decide the type of education that chil
dren should receive.14 

Altering Utterances," and the Uncharted Zones, 90 CORNELL L. REV. 1277 (2005) 
(discussing the difficult line between speech and conduct). 

12. Professor Dwyer is a professor of law at William & Mary where he teaches 
courses family law, trusts, and social justice. Professor Dwyer has authored 
numerous books and articles on a wide variety of legal subjects. More information 
about Professor James Dwyer is available at http://web.wm.edu/law/faculty/fulltime/ 
dwyer-648.php. 

13. James G. Dwyer, Parents' Religion and Children's Welfare: Debunking the 
Doctrine of Parents' Rights, 82 CAL. L. REv. 1371, 1429-30 (1994). 

14. Erik M. Zimmerman, Note, Defending the Parental Right to Direct 
Education: Meyer and Pierce as Bulwarks Against State Indoctrination, 17 REGENT 
U. L. REV. 311, 312 (2005). 
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This proposition for the expansion of children's rights ex
tends the state's reach beyond typical family law matters, 
where cases are brought to the court for resolution, and into 
all families, since the rights of all children must be en
forced.15 In no case should the judge be constrained by the 
alleged constitutional rights of parents, whether they are 
Fourteenth Amendment Due Process rights or First Amend
ment rights protecting free speech or religious exercise. 
Dwyer's justification for why the Constitution should not ap
ply to parents is unclear, but seems to be based on his idea 
that parental rights should not preempt children's rights. 

Dwyer's 1994 article, entitled Parents' Religion and Chil
dren's Welfare: Debunking the Doctrine of Parents' Rights 
explains his perspective on parental rights, children's rights, 
and the alleged harm to children imposed by religious par
ents, and thus appears to be his most relevant article to the 
current debate. In his article, Dwyer expresses grave concern 
that the law allows parents to "control" their children.16 He 
goes to great lengths to explain that, except for parental 
rights, the modern U.S. legal system does not allow individu
als to exert control over others; rights are limited to one's own 
sphere of self-determination, having evolved to grant full le
gal status to slaves and women.17 Dwyer argues that since 
parental rights allow parents to exert control over their chil
dren, the legal system ought to cease recognition of parental 
rights, and the state should in turn grant legal rights and 
recognition to children.1s 

Because parental rights are contrary to the "established le
gal principles regarding the nature and inherent limitations 
of individual rights," Dwyer essentially concludes parental 
rights, "like the plenary rights of husbands over their wives 
in an earlier age, ultimately rest on nothing more than the 
ability of a politically more powerful class of persons to en
shrine in the law their domination of a politically less 
powerful class," as well as "the outmoded view that members 

15. See, e.g., James G. Dwyer, The Children We Abandon: Religious Exemptions 
to Child Welfare and Education Laws as Denials of Equal Protection to Children of 
Religious Objectors, 74 N.C. L. REv. 1321. 1477 (1996). 

16. Dwyer, supra note 13, at 1405. 
17. Id. at 1413. 
18. Id. at 1413, 1429-30. 
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of the subordinated are not persons in their own right."19 

This language indicates the socialistic argument of class war
fare, and provides a helpful guide as to Dwyer's guiding world 
view. 

To be consistent with this reasoning, it seems Dwyer 
should be just as vigorously opposed to abortion as he is to 
other "tyrannical" parental rights. After all, there is no 
greater power-(or act oftyranny)-than to unjustly deprive 
another of life.20 Even Dwyer's most recent book concludes 
that "every child who has the potential to become autonomous 
has a right-against society as a whole and/or against spe
cific persons [parents or guardians] to receive the care 
necessary to their successful development toward auton
omy."21 Also, in his article Dwyer quotes an Ohio court to say 
that "[e]qual protection should not be denied to innocent ba
bies."22 The only way for Dwyer to support abortion would be 
to argue that the child does not gain legal protection from his 
parent until he or she is born. It is inconsistent, however, to 
say that social justice demands that legal protection of poten
tial autonomy ought to extend to minor children and 
"innocent babies" because they are politically powerless and 
an easily oppressed class, providing claims of rights against 
their parents and the state, but then stops just outside of the 
birth canal. 

Dwyer's 1994 article addresses the two most prevalent ar
eas where the law-through parental rights-allows 
religious parents to "harm" their children: 1) education 
through home-schooling or private-religious schools, and 2) 
medical care through refusal of treatment due to religious be
liefs. 23 The medical care issue appears to be outside the scope 
of the case examples covered in this debate, and will not be 
addressed here. His article cites the following Supreme Court 

19. Id. at 1373. 
20. See JOHN LOCKE, SECOND TREATISE OF GOVERNMENT 13-14 (Barnes & Noble, 

Inc. 2004) (1690). 
21. JAMES G. DWYER, THE RELATIONSHIP RIGHTS OF CHILDREN 144 (2006) 

(emphasis added). 
22. Dwyer, supra note 13, at 1398 (quoting State v. Miskimens, 22 Ohio Misc. 2d 

43, 46 (1984)). 
23. Dwyer, supra note 13, at 1390-1405. 
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cases: Prince v. Massachusetts; 24 Jehovah's Witnesses v. King 
County Hospital;25 Wisconsin v. Yoder;26 Meyer v. Nebraska;27 

Pierce v. Society of Sisters;28 and Santosky v. Kramer.29 It 
should be noted that Troxel v. Granville30 was not decided un
til six years after the publication of Dwyer's article, but was 
decided before the publication of his book. 

Despite Dwyer's assertions, children are currently afforded 
a substantial amount of protection under current law. The 
ACLJ's position is that the recognition of parental rights is 
actually one of the greatest protections for children and not a 
harm as Dwyer asserts, because in the absence (or weaken
ing) of parental rights, the child would be subjected to direct 
state control. Parents are much better suited to provide due 
care to children than the state. Nor should children be viewed 
as social science experiments, as is often the result of state 
care.31 While to Dwyer, "[i]t is clear that as parents' rights 
have expanded, children's rights have contracted,"32 the 
ACLJ believes that this is not always the case. Considering 
that family law is practiced exclusively in a case-by-case ex
traordinarily fact-specific manner depending on the actual 
claims asserted, who asserts the claims, and who the claims 
are asserted against, Dwyer's broad assertions are impru
dent, if not misleading. Vindication of "children's rights" 

· 24. 321 U.S. 158 (1944). 
25. 278 F. Supp. 488 (W.D. Wa. 1967), affd, 390 U.S. 598 (1968). 
26. 406 U.S. 205 (1972). 
27. 262 U.S. 390 (1923). 
28. 268 U.S. 510 (1925). 
29. 455 U.S. 745 (1982). 
30. 530 U.S. 57 (2000). 
31. See Press Release, ACLJ, ACLJ Preparing Lawsuit to Remove Prescription 

Contraceptive Policy From Me. Sch. Dist. (Nov. 8, 2007), http://www.aclj.org/News/ 
Read.aspx?ID=2787 (quoting Jay .Sekulow: "There is tremendous outrage and 
disgust over the Committee's usurpation of parental responsibility to protect the 
health and morality of their children. We have heard from more than 40,000 
Americans nationwide-including hundreds of Maine residents-who understand 
that this policy is not only flawed but dangerous."). See also Press Release, Liberty 
Counsel, School District Admits Error in Giving Sex and Drug Survey Without 
Parental Consent (Sept. 12, 2007), http://www.oc.org/index.cfm?PID=14100&PRID= 
606 (explaining that "surveys of attitudes on a wide range of personal matters 
including sex, illegal behavior, mental health and psychological problems" were 
given without parental consent or notification, in spite of a No Child Left Behind Act 
requirement to the contrary). 

32. Dwyer, supra note 13, at 1379 n.20. 



No. I] Constitutionally Protected Parental Rights 179 

necessarily calls for substantial state intervention and the 
proposed expansion of children's rights and curtailment of 
parental rights would dramatically increase state power. 
Thus, whenever Dwyer uses the term "children's rights," it 
would be more accurate to replace that term with "state 
power." 

Dwyer argues that since the state is already intervening 
significantly in the family, his propositions are not as radical 
as his critics allege.33 While state family law legislation is ex
tensive, and family law courts are active, these courts are 
only involved in cases and conflicts brought before them. 
Dwyer's propositions would call for state intervention in all 
families. This is the key distinction that Dwyer's generalized 
justification overlooks. Clearly the state is not currently in
tervening nearly to the extent that Dwyer's propositions 
would require. 

Dwyer's recent book, The Relationship Rights of Children, 
attempts to answer those who criticize his proposition for its 
expansion of state power. While his 1994 article argued he 
did not really call for a major increase in state power, his 
book seems to laud the increase in state power that is neces
sary to accomplish his goals. His book makes several rather 
weak arguments justifying the state involvement he seeks. 

Dwyer's first argument addresses a concern "that arises 
from an assumption that legal rights in western society are or 
should be limited to negative rights," in those who "recognize 
only negative rights of citizens against the state ."34 He identi
fies that "[t]he rights that advocates for children typically 
demand in the context of state decision making about chil
dren's relationships are not rights against state intrusion into 
children's lives but rather rights to state action of a particular 
kind, which could be provision of special benefits or regula
tion of their family life."35 He acknowledges, "[s]uch rights 
appear to some inconsistent with a proper understanding of 

33. DWYER, supra note 21, at 20. 
34. Id. at 17 (emphasis added). 
35. Id. 
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the role of government."36 He then identifies holders of "[a] 
more modest expression of this view" who believe "simply 
that negative legal rights stand on firmer footing than do pos
itive legal rights in modern western democracies."37 Instead 
of holding the more pure and unrealistic libertarian view of 
the first group, this second group acknowledges "a presump
tion in favor of individual freedom and therefore negative 
rights against the state, but [that] there is a presumption 
against individual entitlements to government assistance."38 

Dwyer casually dismisses both concerns. 
Neither version of this view, though, should cause us any 
hesitation before postulating rights of children against 
the state in connection with the determination of their 
family relationships. In the first place, insofar as both 
versions appeal to historical understandings, they are li
able to attack on the grounds that political theorizing 
historically has been unjustifiably centered on competent 
adults and has not given the interests and circumstances 
of children and incompetent adults the attention they are 
morally due .... Unless and until proponents of such 
views construct a political theory on the basis of equal 
moral respect for all persons, including children and in
competent adults, and show that such a theory yields the 
same conclusions with respect to positive rights, their po
sitions amount to little more than self-serving 
assertion. 39 

Dwyer's second argument reads as follows: 
In any event, prevailing understandings of the role of 
government have changed considerably over the centu
ries .. Although libertarians might lament the arrival of 
the welfare state, it is here and most people accept that 
even adult citizens are morally entitled to assistance 
from the state in certain ... circumstances.40 

36. Id. at 18 (citing Barbara Arneil, Becoming Versus Being: A Critical Analysis 
of the Child in Liberal Theory, in MORAL AND POLITICAL STATUS OF CHILDREN 75-76 
(David Archard & Colin MacLeod, eds., 2002)). 

37. DWYER, supra note 21, at 18. 
38. Id. 
39. Id. 
40. Id. 
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Dwyer cites the emerging European41 and United Na
tions42 trend of identifying numerous positive rights as 
enough support to combat any historical evidence that might 
be proffered against his position. He offers these interna
tional documents as if these manifestations of positive 
children's rights have definitively secured some sort of "bet
ter" condition for children internationally. 

Dwyer's third argument is 
familiar now to most legal scholars, that the positive 
rights/negative rights distinction ... is illusory. Libertar
ians have tended to overlook the fact that the great 
complex of supposedly negative legal rights to property, 
freedom of contract, and bodily integrity ... are actually 
valuable benefits that the state confers on those who hold 
the rights, A state that truly avoided involvement in civic 
life would be a nonexistent state or perhaps a state that 
limited itself to protection against foreign invasion.43 

Dwyer asserts that "the state is already clearly intervening 
in profound ways in the lives of private individuals and in 
which it really cannot avoid doing so,"44 and that 

The rights at issue [in this book] are ones that would con
strain the state in carrying out that intervention, 
requiring that the state do it in one particular way rather 
than any other-that is, in a way that replicates, as far 
as possible, what children would choose themselves, as a 
matter of self-determination, if they were able, rather 
than in a way that serves the interests or preferences of 
adults to the detriment of children.45 

Dwyer then states, "[o]bjections based on a principle oflim
ited government, then, are simply inapposite to the question 
whether children should have the sort of rights at issue in 
this book."46 To clarify, Dwyer explains that "[t]his is clearest 
with respect to the state's creation and maintenance or de-

41. Id. at 19 (citing Charter of Fundamental Rights of the European Union, 
2000 O.J. (C 364) 1, Arts. 14, 24, available at http://www.europarl.europa.eu/charter/ 
pdf7text_en.pd0. 

42. Id. (citing United Nations Convention on the Rights of the Child, 1577 
UNTS 3 (1989), Arts. 3, 28, available at http://untreaty.un.org/English!I'reatyEvent 
2001/pdf/03e.pd0. 

43. Id. (emphasis added). 
44. Id. at 20 (emphasis added). 
45. Id. (emphasis added). 
46. Id. 
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struction of legal parent-child relationships, where the state 
is choosing to exert direct control over private life."47 

Dwyer then knocks down the very fragile straw-man he has 
been building to respond to advocates of limited government. 
"Importantly," claims Dwyer, "true state abstention from in
volvement in children's relational lives is not an option 
anyone would find desirable," because "[t]rue abstention 
would not mean giving biological parents strong legal rights 
over children but rather would mean giving no one any legal 
rights over children's lives."48 To Dwyer then, the expanse of 
state power needed to further his proposition is not really an 
expanse at all, since in Dwyer's mind, the state already cre
ates, sustains, or terminates the parent-child relationship. 
What the state gives, the state can certainly modify. Thus, 
his proposition simply calls for that state-created family to be 
managed in a different way than the current norm. 

Blurring the lines between reality and theory, Dwyer con
cludes the section justifying his desired state intervention by 
stating: 

In a world in which the state did not confer parental legal 
status on anyone, and did not create legal rights to cus
tody and control of children, chaos and violence would 
reign, as any and all adults who wanted to raise children 
would need to try to seize them and retain possession of 
them by force. No one really wants such a lawless state of 
affairs, such a regime devoid of positive rights to legal 
recognition and protection as a parent. Yet establishing 
any legal rules to dictate custody of and access to a child 
amounts to state action, state involvement in children's 
lives. So the pertinent question is never whether the 
state should structure children's relational lives but 
rather how-that is, on what normative basis it should 
do so. That is the ultimate question this book 
addresses. 49 

Regarding education, Dwyer's 1994 article bemoans that 
"[u]nder Yoder, the State is not empowered to save a child 
from his parents by ensuring the child's growth toward intel
lectual autonomy."50 Dwyer's position is not entirely unique 

47. Id. 
48. Id. at 21. 
49. Id. at 21-22. 
50. Dwyer, supra note 13, at 1395. 
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and legal scholars and writers on every side of the issue have 
written extensively on the subject.51 One critic of Dwyer's 
theories on parental rights and education is Erik Zimmerman 
of the ACLJ. According to Zimmerman, Dwyer "essentially 
concludes that the parental right to direct education is as ille
gitimate as if the law allowed one adult to direct another 
adult's education, which explains why he compares the pa
rental right to educate to slavery."52 

Dwyer is particularly concerned with religious education, 
since it is the obstacle to his ideal of "intellectual autonomy," 
and urges the State to save children from it.53 Dwyer's 1994 
article complains of the recognized rights of the Amish, Has
sidic Jews, Fundamentalist Christians, and home-schooling 
parents through his analysis of various cases.54 Dwyer fur
ther complains that "courts view parental free exercise rights 
as a barrier to substantial state regulation of religious 
schools."55 "Establishing and giving priority to parents' rights 
seems to have fostered the tendency of courts to analyze par
ent-state conflicts as if there were no other party involved, as 
if children were merely appendages or property of their par
ents."ss Dwyer warns that 

we currently know very little about the relative costs and 
benefits to children of various forms of religious educa
tion, because state officials have been reluctant to 
encroach upon the rights of parents. This reluctance has 
prevented them from seriously studying what goes on in
side church-run schools and what effects these schools 
are having on the children in them. Making children's 
rights, rather than parents' rights, the dominant motif in 
legal and popular discourse concerning children's educa-

51. See, e.g., Barbara Bennett Woodhouse, "Who Owns the Child?": Meyer and 
Pierce and the Child as Property, 33 WM. & MARYL. REV. 995 (1992) (advocating a 
proposition very similar to Dwyer's). 

52. Zimmerman, supra note 14, at 342. 
53. Dwyer, supra note 13, at 1395. 
54. Id. 
55. Id. at 1394 (citing New Life Baptist Church Acad. v. Town of E. 

Longmeadow, 666 F. Supp. 293, 318 (Mass. Dist. Ct. 1987), rev'd on other grounds, 
885 F.2d 940 (1st Cir. 1989) (answering "the question of whether it is legitimate for 
the state to require that children be educated to assure that they can, and likely will, 
make an intelligent choice between submitting to their parents' religious beliefs or 
selecting a more conventional, secular style of life," in the negative, thus favoring 
parental rights)) (emphasis added). 

56. Id. at 1435. 
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tion might make it more likely that state officials could 
muster the political will to investigate the educational 
practices of these schools and to initiate appropriate reg
ulation of them. 57 

As will be analyzed in detail below, Dwyer's views on relig
ious education contrast starkly with the understanding of 
numerous respected leaders throughout history; namely, that 
education in morality, specifically the morality of the Judeo
Christian religion, directly results in the security of free gov
ernment, and thus the security of freedom for the individual. 
Dwyer's proposition is a radical departure from historical un
derstandings, and demonstrates a misunderstanding of the 
principles of free democratic government, as well as a misap
plication of "intellectual autonomy."58 

Dwyer displays his pro-socialistic tendencies when he ex
plains that rights come from nowhere but the state. Dwyer 
claims: 

Every legal rule governing social existence reflects a pol
icy choice, one that favors some and disfavors others. For 
example, when the state creates legal rules that make 
providers of capital rather than providers of labor the 
"owners" of factories, decides precisely what powers and 
rights "ownership" will entail, and stands ready to en
force those rights on behalf of the owners, it makes a 
policy decision, one that generates great benefits for the 
providers of capital and effectively allocates the value 
generated by production as between laborers and capital
ists. So too with other rules of property.59 

This view of the origination of ownership, both of business 
and property, as though it were a "benefit" given by the state, 
could not sound any more like theories from Marx and Engels 
in their Communist Manifesto. 60 This position exhibits the 
disagreement between the ACLJ and the modern socialistic 

57. Id. (emphasis added). 
58. This concept was succinctly identified by an early House Judiciary 

Committee Report which declared, "Laws will not have permanence or power 
without the sanction of religious sentiment-without a firm belief that there is a 
Power above us that will reward our virtues and punish our vices." H.R. REP. No. 
124, at 8 (1st Sess. 1854). A detailed analysis and numerous examples of this concept 
are provided below. 

59. Dwyer, supra note 21, at 19. 
60. See generally KARL MARx & FRIEDRICH ENGELS, THE COMMUNIST MANIFESTO 

(Joseph Katz ed., Samuel Moore trans., Washington Square Press 1964) (1848). 
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view of rights. The Constitution is a limitation of governmen
tal power, not a limitation of individual rights. Thus, the 
curtailment or removal of an individual's rights-in this case 
the rights of parents-is necessarily an expansion of govern
mental power. 

In refuting Dwyer's propositions, Zimmerman aptly 
explained: 

In fact, however, abolishing parental rights would radi
cally and detrimentally alter American legal and family 
structures. Although social workers might not have much 
increased power to override parenting decisions, courts 
certainly would. And, while child-rearing would not be 
"collectivized" in the sense of Plato's concept of separat
ing all children from their parents, child-rearing would 
be collectivized in the sense that the "great mother state" 
would decide what control parents retained over their 
children's lives. 

Dwyer's own arguments show that his proposed system 
would indeed give the State much more authority than it 
now has to interfere with child-rearing decisions. For ex
ample, he defines the word "privilege" as "the absence of 
any duty to refrain from a given activity." Dwyer illus
trates what he means by this term: "[i]f, for example, I 
allow my neighbor to borrow my shovel, she then enjoys a 
privilege to take and use it; she is no longer under a duty 
to me not to take and use my shovel." But what if Dwyer 
and his neighbor have a dispute over how the shovel 
.should be used? Dwyer explains that his neighbor's privi
lege "does not entail any claim against me should I 
interfere in her use of the shovel or take it away from 
her." 

Under Dwyer's legal regime, the State is analogous to the 
owner of the shovel, the parent is analogous to the neigh
bor who has a privilege to use the shovel, and the child is 
analogous to the shovel. Accordingly, a parental privilege 
''would merely legally permit parents to engage in the 
types of behavior normally associated with child-rearing, 
e.g., housing, feeding, clothing, teaching, or disciplining a 
child," although it "would not give parents themselves 
any legal claims against state efforts to restrict their be
havior or decision-making authority." Thus, to modify 
Dwyer's description of the parental "privilege," it would 
not entail any claim against the State should it interfere 
in the parents' child-rearing decisions or take the child 
from them. The very notion of a privilege implies that its 
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holder has no authority with respect to the subject of the 
privilege that is not somehow derived from the one grant
ing it. 

Even putting the shovel analogy aside, the logical result 
of abandoning parental rights in favor of "Children's 
Rights" would be to shift decisional authority in matters 
of child-rearing from parents to the State, and to the 
courts in particular.61 

Considering the fundamental distinction, dichotomy, and 
competition for power between the institution of the family, 
and that of the state, such a view of children's rights would 
undoubtedly usher in socialism of the highest order. 62 A cur
tailment of parental rights would not result in a utopian 
expansion of children's rights, as Dwyer suggests, since chil
dren cannot effectively represent themselves. But rather, the 
state would rush in to fill the power vacuum left by Dwyer's 
proposed social engineering experiment-especially since 
Dwyer proposes that the state act as the surrogate parent to 
safeguard and enforce the child's newfound rights. 

Dwyer does not deny that the case law is overwhelmingly 
against his position; in fact, it is precisely this fact of which 
his article complains. However, it seems Dwyer simply fails 
to understand or appreciate why the case law is against his 
position. There is a fundamental difference of opinion be
tween the ACLJ and Dwyer on why parents have rights,63 the 
source of rights in general, 64 and the proper role of the state 
and law. 65 

61. Zimmerman, supra note 14, at 348-49. 
62. See generally MARx & ENGELS, supra note 60. 
63. AB the Court in Troxel implied, the law ha:s recognized the institution of 

family as something unique and valuable. Troxel v. Granville, 530 U.S. 57, 66 (2000) 
(plurality). 

64. See THE DECLARATION OF INDEPENDENCE.para. 2 (U.S. 1776) (acknowledging 
that certain rights are given by God, not the state; thus, the state can never properly 
take these rights away without due process). 

65. The Declaration of Independence and the Preamble to the Constitution 
make clear that the proper role of the state is to preserve liberty by protecting those 
legitimate rights and providing security-NOT to create new rights. See THE 
DECLARATION OF INDEPENDENCE para. 2 (U.S. 1776); U.S. CoNST. pmbl. 
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A. An Overview of Legal Recognition of Parental Rights 

The history and culture of American, and indeed much of 
Western civilization, has extolled the primary role of parents 
in raising children. 66 Parental rights are rooted in history 
and tradition, and are protected under the Fourteenth 
Amendment's Due Process Clause.67 The Court's ''.jurispru
dence historically has reflected Western civilization concepts 
of the family as a unit with broad parental authority over mi
nor children. [It's] cases have consistently followed that 
course."68 A parent's right to the care and companionship of 
his or her child is so cherished that the right may not be ter
minated in the absence of stringent procedural safeguards.69 

Citing Meyer and Pierce, in Washington v. Glucksberg, the 
Court acknowledged that "[i]n a long line of cases, we have 
held that, in addition to the specific freedoms protected by 
the Bill of Rights, the 'liberty' specially protected by the Due 
Process Clause includes the right[] ... to direct the education 
and upbringing of one's children."70 

In Troxel v. Granville, the Court upheld a parent's right to 
prevent a third-party's visitation with the child, even though 
the third party was a grandparent. In doing so, the plurality 

66. Wisconsin v. Yoder, 406 U.S. 205, 232 (1972) ("The history and culture of 
Western civilization reflect a strong tradition of parental concern for the nurture and 
upbringing of their children. This primary role of the parents in the upbringing of 
their children is now established beyond debate as an enduring American 
tradition."). 

67. See Prince v. Massachusetts, 321 U.S. 158, 166 (1944) ("It is cardinal with us 
that the custody, care and nurture of the child reside first in the parents, whose 
primary function and freedom include preparation for obligations the state can 
neither supply nor hinder."); Pierce v. Soc'y of Sisters, 268 U.S. 510, 535 (1925) ("The 
child is not the mere creature of the State; those who nurture him and direct his 
destiny have the right, coupled with the high duty, to recognize and prepare him for 
additional obligations.''); Meyer v. Nebraska, 262 U.S. 390, 399, 401 (1923) (The 
''liberty" protected by the Due Process Clause includes the right of parents to 
"establish a home and bring up children" and "to control the education of their 
own."). 

68. Parham v. J.R., 442 U.S. 584, 602 (1979). 
69. See, e.g., Santosky v. Kramer, 455 U.S. 745, 769-70 (1982) (holding that due 

process requires that parental rights may not be terminated unless the state shows 
at least clear and convincing evidence that parents are unfit). 

70. Washington v. Glucksberg. 521 U.S. 702, 720 (1997) (emphasis added). 
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made clear that "the interest of parents in the care, custody, 
and control of their children is perhaps the oldest of the fun
damental liberty interests recognized by this Court."71 "In 
light of this extensive precedent, it cannot now be doubted 
that the Due Process Clause of the Fourteenth Amendment 
protects the fundamental right of parents to make decisions 
concerning the care, custody, and control of their children."72 

Thus, according to the Supreme Court, parental rights are 
based in the First Amendment religion and speech clauses 
and the Fourteenth Amendment's Due Process Clause. 

According to family law expert Lynne Marie Kohm, John 
Brown McCarty Professor of Family Law at Regent Univer
sity School of Law,73 

[f]amily law is of critical importance today because peo
ple hunger for a moral compass. They hope to find it in 
court, only to realize that the law cannot fix what man 
"has put asunder" .... When family law breaks down, 
families follow that brokenness. When family law is stable 
and reliable, families are strong.74 

Kohm continues, "The nature of concerns for the institu
tions of marriage and families indicate whether state 
regulation has reflected biblical norms. Similarly, trends to
ward individualism in case law have dramatically altered 
and violated the family unit, as have trends toward Social 
Darwinism in family policy making."75 

Although the discussions surrounding parental rights and 
children's rights often are framed in a "religious" context, the 
family is not merely a "religious" tenet. It must be understood 
that 

[f]amily was not created, imagined, or contrived by any 
particular religious group, nor does it exist only for those 
who would call themselves religious. Long before any re-

71. Troxel v. Granville, 530 U.S. 57, 65 (2000) (plurality). 
72. Id. at 66 (emphasis added). 
73. Lynne Marie Kohm is the John Brown McCarty Professor of Family Law at 

Regent Univeristy School of Law and is a frequent and noted author on issues 
affecting familay, marriage, and the sanctity of life. For more information on 
Professor Lynne Marie Kohm, please see her resume available at http://www.regent. 
edu/acad/schlaw/faculty_staff/kohro.cfm#sec6. 

74. Lynne Marie Kohm, Biblical Foundations of Family Law, INST. FOR 
CHRISTIAN LEGAL STUDIES PUB. (forthcoming 2009) (emphasis added). 

75. Id. 
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ligion was organized, there was family. . . . "The first 
government institution established by God was the fam
ily." The institution of family was thus not contrived or 
manufactured by mankind or a civil government as a way 
to organize people into households.76 

189 

When Aristotle's famous work, The Politics, addressed the 
concept of association, and determined that the foundation of 
society is the family, his theory was not "religious," but 
rather, "what was evident in nature itself."77 Equally as 
clear, "[t]he family and its basis, marriage, are prior to the 
state."78 

B. Parental Rights Are Not Without Limits 

In modern times, however, the United States Supreme 
Court's decisions have recognized that the Due Process 
Clause does not confer unqualified parental rights on every 
person who bears or sires a child. For example, in both Quil
loin v. Walcott79 and Lehr v. Robertson,80 the Court declined 
to hold that unwed fathers had full parental rights where the 
fathers never shouldered any significant responsibility for 
the child's well being. In Michael H. v. Gerald D., the Court 
held that a single man who fathered a child in an adulterous 
affair did not have full parental rights with respect to that 
child.s1 Across the country, numerous cases exist where cus
tody is removed from parents for abuse, neglect, or other 
forms of unfitness. But as Dwyer indicates, parental rights in 
general are now understood to be "fundamental," thus requir-

76. Id. at 6 (quoting K. ALAN SNYDER, IF THE FOUNDATIONS ARE DESTROYED 
132-33 (1994)) (emphasis added). See also David Wagner, The Family and the 
Constitution, FIRST THINGS: J. REL'G. CULT, & Pus. LIFE (Aug./Sep. 1994) available 
at http://www.firstthings.com/article.php3?id_article=4480 ("[A]bsolutizing only the 
individual and the state-leads by a short road to the therapeutic state, and to the 
demise of respect for human dignity as an operative principle in political life."). 

77. Id. at 8 (citing ELIZABETH A. CLARK, CLEMENT'S UsE OF ARISTOTLE 56 (1977)). 
The ancient Greek philosopher and refuter of Gnosticism, Clement, a student of 
Aristotelian theory, claimed that marriage and the begetting of children were not 
only permissible but even praiseworthy, based on Aristotle's design theory, what he 
called ontological design, from nature. 

78. Id. at 9 (quoting HEINRICH A. RoMl\1EN, NATURAL LAW 24, 211 (1998)). 
79. 434 U.S. 246, 255 (1978). 
80. 463 U.S. 248, 262 (1983). 
81. 491 U.S. 110, 125-26 (1991). See also Parham v. J.R., 442 U.S. 584 (1979) 

(extending children's interests); In re Gault, 387 U.S. 1 (1967) (affording due process 
rights to minors). 
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ing strict scrutiny, as opposed to rational basis review.82 

Though the reach and limits of parental rights are fairly clear 
as asserted against the State, analysis of a parent's rights as 
asserted against another parent can be quite complex. Bal
ancing parental rights between parents requires careful 
consideration by the court, and when the issues presented 
cover ideological grounds, such a balancing will no doubt be 
influenced by the ideology of the court. A parent's "speech" or 
religious views on homosexuality, validity of certain faith
specific religious tenets, and military service are prime exam
ples of such difficult issues presented to family law courts. 
The court should intervene, giving any such view the sanc
tion of law, only when it absolutely must. 

C. Proper Method of Analysis: the Primary Legal 
Tests in Family Law 

The appropriate method of determining the parameters of 
parental rights is the "history and traditions" analysis em
ployed in the Supreme Court's cases addressing substantive 
due process rights.83 Within these Due Process "guideposts," 
asserted parental rights are to be considered against the 
"best interest of the child," but with the presumption that "a 
fit parent will act in the best interest of his or her child."84 

This presumption places a high burden on the state to justify 
intervention in parental rights. Again, these tests and pre
sumptions operate more smoothly when applied to a parent's 
claim against state action, such as removal of a child due to 
parental neglect or unfitness. When a parent's constitutional 
claim is against that of the other parent, the proper path for a 
court to take is less clear. And since a court's intervention on 
behalf of one of the parent's constitutes "state action," serious 
constitutional questions may be implicated, and strict scru
tiny is appropriate. s5 

82. Dwyer, supra note 13, at 1379 n. 20. 
83. See, e.g., Troxel v. Granville, 530 U.S. 57, 66 (2000) (plurality); Washington 

v. Glucksberg, 521 U.S. 702, 719 (1997); Collins v. Harker Heights, 503 U.S. 115, 125 
(1992) (stating that the nation's history, legal traditions, and practices provide the 
"guideposts for responsible decisionmaking"). 

84. Troxel, 530 U.S. at 69-70 (plurality) (citing Parham, 442 U.S. at 602). 
85. See Troxel, 530 U.S. at 80 (Thomas, J., concurring) (noting strict scrutiny as 

the appropriate test for fundamental rights like those of parents). 
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Professor Kohm provides an incisive snmmary of the devel-
opment of this area of law: 

Custody law began to develop in the seventeenth century 
with the natural law concept of patria potestas, or pater
nal power, where some family law scholars say the law 
viewed children as chattel. Yet other scholars argue this 
concept is better understood, rather, as children are to be 
under the protection of their parents. The late seven
teenth century in English common law transformed the 
patria potestas jurisprudence toward a parens patriae 
doctrine, recognizing the role of parents and the state to 
protect the best interests of the child. The common law 
tradition in custody matters moved from a paternal pref
erence (favoring the father) to a tender years 
presumption (favoring the mother) to a primary 
caregiver standard (based in equity afforded to the nur
turing parent). The best interests of the child doctrine is 
based in biblical foundations and remains the legal stan
dard for jurisprudence today .... 

The development of the best interest of the child as a 
legal standard is based in scripture, revelation, and uni
versal moral concepts integrated into American family 

. law jurisprudence.86 

Professor Kohm quotes I Kings 3:16-28 as an example of 
the proper purpose of family custody law: the best interest of 
the child standard. This passage relates the story of Solo
mon's test of two putative mothers, to see ''which parent 
chose the best interests of the child over her own interests. 
This is the standard applied in family custody cases today."87 

But as Professor Volokh explains, the "'best interests of the 
child' standard-the standard rule applied in custody dis
putes between two parents-leaves family court judges 
ample room to consider a parent's ideology."88 Volokh 
observes: 

86. Kohm, supra not.e 74, at 44 (emphasis added) (citing Eric A. DeGroff, Sex 
Education in the Public Schools and the Accommodation of Familial Rights, 26 
CHILD. LEGAL RTs. J. 21 (2006); LYNN D. WARDLE & LAURENCE C. NoLAN, 
FuNDAMENTAL PRINCIPLES OF FAMILY LA\V 823-25 (2001)). See also Lynne Marie 
Kohm, Tracing the Foundations of the Best Interests of the Child Standard in 
American Jurisprudence, 10 J. L. FAM. Srnn. 337 (2008) (providing an in-depth 
analysis of the best interest standard, its history, and its application). 

87. Koh.Jn, supra note 74, at 45. 
88. Volokh, supra note 8, at 637 (citing the following as examples of state 

statutes and court cases demonstrating how a parent's "moral fitness" is an element 
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[T]hrough the past decades, parents have had their 
rights limited or denied partly based on their racist 
speech, advocacy of Communism, Nazi sympathies, advo
cacy of pacifism and disrespect for the flag, advocacy of 
polygamy, defense of the propriety of homosexuality, de
fense of adultery, advocacy of (or inadequate 
condemnation of) non-marital sex, teaching of fundamen
talism, teaching of "non-mainstream" religions, teaching 
of religious intolerance, and attendance with their chil
dren at churches that recognize same-sex marriage. The 
Pennsylvania court [in] reviewing the polygamy advocacy 
case, fram[ed] the question as, "To what extent can the 
courts limit parents from advocating religious beliefs 
that, if acted upon, would constitute criminal conduct?"89 

for court consideration in modification requests, thus making the parent's ideology 
or religious views fair game: FLA. STAT. § 61.13(f) (2008); LA. CN. CoDE ANN. art. 
134(6) (2008); MICH. COMP. LAWS § 722.23(!) (2008); N.D. CENT. CODE 14-09-06.2(!) 
(2008); OKLA. STAT. Tit. 10, § 5(k) (2008); McDaniel v. Garrett, 661 S.W.2d 789 (Ky. 
Ct. App. 1983); Albright v. Albright, 437 So. 2d 1003 (Miss. 1983)). 

89. Volokh, supra note 8, at 635--39 (citing Tipton v. Aaron, 185 S.W.3d 142, 150 
(Ark. Ct. App. 2004) (noting as one factor in the mother's favor that her "child
rearing philosophy promotes racial tolerance, while [the father's] does not."); Cory v. 
Cory, 161 P.2d 385, 392-93 (Cal. Ct. App. 1945) (reversal of a court order's 
consideration of pacifism and disrespect for the flag.); Mendez v. Mendez, 527 So. 2d 
820, 823 (Fla. Dist. Ct. App. 1987) (upholding an order that a mother not expose the 
child to religious teachings "which are in any way inconsistent" with Catholicism; 
according to the dissent, the order was partly based on expert testimony that being 
raised as a Jehovah's Witness-the mother's religion-would make it harder for the 
child to "adapt herself to the mainstream of culture."); Waites v. Waites, 567 S.W.2d 
326, 333 (Mo. 1978) (suggesting that under the "best interest" test a court may 
consider whether a parent ''would refuse to permit the child to attend a school class 
where evolution is taught."); J.L.P. v. D.J.P., 643 S.W.2d 865, 866, 872 (Mo. Ct. App. 
1982) ( upholding an order giving a homosexual father visitation rights on the 
condition that he not "tak{e] the child to a church at which a large proportion of the 
congregation are homosexuals or ... to 'gay activist social gatherings,"' and warning 
of greater restrictions "[i]fthe father persists in his vehement espousal to the"child of 
the 'desirability' of his chosen lifestyle ... and that results in harm to the child."); 
Bunim v. Bunim, 83 N.E.2d 848, 849 (N.Y. 1949) ("Defendant here, in open court, 
has stated her considered belief in the propriety of indulgence ... in extramarital sex 
experimentation. It cannot be that 'the best interests and welfare' of those 
impressionable teen-age girls will be 'best served' by awarding their custody to one 
who proclaims, and lives by, such extraordinary ideas of right conduct."); Reimann v. 
Reimann, 39 N.Y.S.2d 485, 486 (N.Y. Sup. Ct. 1942) (court considered "Nazism"); 
Pulliam v. Smith, 501 S.E.2d 898, 904 (N.C. 1998) (concluding that the father's 
"failing and refusing to counsel the children against [nonmarital sex] while 
acknowledging this conduct to them" cut against giving him custody.); Stolarick v. 
Novak, 584 A.2d 1034, 1036, 1038 (Pa. Super. Ct. 1991) (reversing trial court 
decision that denied custody to the fundamentalist father because he was raising the 
children "in a sterile world with very rigid precepts."); Collier v. Collier, 14 Phild. Co. 
Rptr. 129, 143, 149 (Pa. Com. Pl. 1985) (giving father only weekend custody, partly 
because of his fundamentalist lifestyle and attitudes-such as disapproving of most 
popular music as satanic-which were seen as likely to lead to "serious problems for 
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Volokh references the 2004 "religion is homophobic" Colo
rado case which went to absurd lengths to prevent alienation 
of the homosexual parent, as well as the 1992 "damned to 
hell" case from Maryland. 9o Both of these cases demonstrate 
the constitutional dangers of unrestrained, unreasonable 
judging. Volokh correctly notes that unconstitutional view
point discrimination often occurs in family law court, 
whereas Dwyer argues that the Constitution should not ap
ply to protect parents in the first place. 

D. Modern Notions of Children's Rights and Religion 

Dwyer's proposals generally apply to all parents, and 
would call for state intervention on behalf of all children, re
gardless of whether a parent brought a dispute to the court 
triggering its jurisdiction. But the questions proposed for de
bate address only those cases duly brought within court 
jurisdiction via divorce and custody/visitation orders and ar
rangements. In this context, Dwyer acknowledges the "best 
interests of the child" standard, but advances a novel inter
pretation as to what those best interests actually are (e.g., 
that religious morals and values are not in the child's best 
interest).91 Dwyer argues that the whole system is backwards 
and that the best interests of the child standard fails to vindi
cate children's rights. 92 For authority, Dwyer looks to 

the children in adolescence."); Donaldson v. Donaldson, 231 P.2d 607, 608 (Wash. 
1951) (discussing a court order that barred plaintiff"from educating . .. the child to 
become a communist or teaching him a disbelief in ... GOO" and ordered plaintiff"to 
teach the child love and respect for the United States of America."). 

90. Volokh, supra note 8, at 640-41 (citing In re E.L.M.C., 100 P.3d 546, 563, 
565 (Colo. Ct. App. 2004) (reversing such an order, but leaving open the possibility 
that the order may be reentered if the trial court finds that "the child's physical 
health would be endangered or the child's emotional development significantly 
impaired."). The children had been raised by a lesbian couple; the couple broke up 
and the biological mother became devoutly Christian, and opposed to homosexuality. 
Her ex-partner was awarded joint custody under the "psychological parent" doctrine 
since, even though she was not a legal parent, she had raised the child and the child 
treated her as a parent. In any event, though, the issue could arise even among 
biological parents or adoptive parents, without the need for recourse to the 
psychological parent doctrine. See also Kirchner v. Caughey, 606 A.2d 257, 264 (Md. 
1992) (condemning "the father's insistence that the mother has not been 'saved' and 
is therefore destined for eternal damnation" because this insistence had caused 
"obvious concern" to the child)). 

91. Dwyer, supra note 13, at 1376-77. 
92. Id. at 1426-29. 
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international sources, such as the UN, and the "emerging 
trends"93 and progressive consensus of modern jurists. In 
Dwyer's view, the presumption that a parent is fit, and the 
subsequent legal weight given to such a parent's decisions, 
necessarily infringe on the child's rights.94 It seems Dwyer's 
biggest concern is with the presumption of parental fitness, 
at least when it comes to parental decisions that impact a 
child's "intellectual autonomy," such as to teach a child relig
ious doctrines, to home-school the child, or to place the child 
in religious school. Dwyer's views of religion and education 
must be considered against the weight of historical evidence. 

v. RELIGION, RELIGIOUS EDUCATION, AND THE LAW 

A. The Judea-Christian Approach to Children 

Family law expert Lynne Marie Kohm has observed: 
There are a myriad of scriptural references which di
rectly discuss exhortations to children or to parents to 
shape the behavior of children .... In the New Testament 
there are a plethora of references that discuss the impor
tance of the care and protection of children, and shaping 
the behavior of children. Again, there are references that 
liken childlike qualities to godly qualities, and there are 
several references imploring adults to be like children.95 

93. See Lawrence v. Texas, 539 U.S. 558 (2003) (overruling Bowers v. I-Iardwick, 
478 U.S. 186 (1986), partially on grounds of an 'emerging' recognition of liberty 
interests). 

94. Dwyer, supra note 13, at 1446-47. 
95. Kohm, supra note 74, at 39-40 (citing Deuteronomy 4:9 (teach your children 

and their children after them), 6:7 (impress the commandments on your children), 
11:19 (teach the law to your children at all times), Psalms 34:11 (God teaches his 
people as children), 78:4-6 (teach children and the following generations), Proverbs 
10:1 (a wise son brings joy to his father but a foolish son brings grief to his mother), 
20:11 (even a child is known by his actions, whether his conduct is pure and right); 
22:6 (train a child in the way he should go); 22:15 (discipline a child from folly), 23:13 
(do not withhold discipline from a child), 23:22 (listen to father and mother), 29:15 
(correct a child, if left to itself disgraces mother), Ecclesiastes 12:1 (remember God in 
your youth), Joel 1:3 (pass along these truths to next generations and after). 
Matthew 7:11 (parents give good gifts to children), 18:6 (woe to one who causes harm 
to a child); Mark 9:37 ('Whoever welcomes a little child in my name welcomes roe"), 
II Corinthians 12:14 (parents should save up for their children), Ephesians 6:4 (don't 
exasperate a child), Colossians 3:21 (fathers, don't em.bitter your child), I Timothy 
3:12 (manage your children), 5:10 (raising a child is a good deed), I John 5:1 (we 
should all be called children of God). Mark 7:10 (honoring parents), 13:12 (rebelling 
against parents), Ephesians 6:1-3 (obeying parents), Colossians 3:20 (obeying 
parents), I Timothy 3:4 (obey father). Matthew 11:25 (God's truth revealed to 
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Professor Kornn then demonstrates how "[t]he historical 
Judeo-Christian influence regarding children is apparent 
throughout the entire biblical text, as there are at least 
twenty-seven references that illustrate that children are 
highly valued, are a gift of God, and are offered special 
promises."96 

Theology and its reforms produced and shaped the legal 
transformations. Calvinist-inspired reforms became the 
basis for the historical common law tradition, and Cal
vinist covenant theology had a transforming effect on 
reform of private life. These religious reforms affected 
the culture and the law surrounding families, giving in
trinsic value to children. This apparently universal moral 
law combined with the positive commands of the Law 
Giver gave jurists a more illumined perspective of chil
dren when they became involved in the law.97 

There has been much discussion regarding the issue of re
ligion, its value, and its role in this country, from the time of 
its founding to modern day. A proper review of how religion, 
and more specifically, Christianity, influenced law and indi
vidual liberty in the United States, ought to identify the 

children yet hidden from learned men), 21:16 (from the lips of children come praise), 
Luke 10:21 (it pleases God to reveal truth to children). Matthew 5:9 (peacemakers 
are sons of God), 18:2-3 (you must change to become as a child); John 1:12 (men and 
women as children of God), 12:36 (trust as sons), Romans 8: 14, 16 (men and women 
as children of God), 9:26 (called sons of God), II Corinthians 6:18 (be God's sons and 
daughters), Galatians 3:26 (you are sons of God), 4:5, 6 (receive full rights as sons), 
Hebrews 12:7 (God disciplines his people as sons), I John 3:1 (we should be called 
sons of God)). 

96. Id. at 40-41 (citing Deuteronomy 5:16 (children will live long and it will go 
well for them when they honor parents), Psalms 27:10 (God receives children 
forsaken by parents), Proverbs 8:32 (sons are blessed when keeping God's way), 
Isaiah 40:11 (God leads the young), Mark 10:14 (children are promised the kingdom 
of God), Acts 2:39 (children are the promise of future hope), Ephesians 6:2 (children 
are promised a long life for honoring parents). Genesis 33:5 (God graciously gives 
children), 48:9 (God gives sons), Joshua 24:3 (God gives descendants), Psalms 113:9 
(children bless a barren women as a mother), Psalms 127:3 (sons are a blessing), 
Isaiah 8:18 (children given by God). Joel 2:28 (sons and daughters as prophets), 
Psalms 127:4~5 (sons are like arrows to a warrior), Psalms 128:3 (sons around your 
table as olive shoots), Proverbs 17:6 (grandchildren are a crown), Proverbs 20:7 
(children are blessed), Proverbs 31:28 (children rise to bless their mother), Matthew 
19:14 (let children come to Me), Mark 10:14 (let children come to Me), Mark 10:16 
(took children in His arms), Luke 18:16 (let little children come),Acts 2:39 (promises 
for you and your children), Hebrews 2:13 (God gives children)). 

97. Id. at 42 (citing HAROLD J. BERMAN, LAW AND REVOLUTION (1983). See also 
Peter Judson Richards, The Christian Origins of the Law, Feb. 13, 2006, http://www. 
claremont.org/publications/pubid.243/pub_detail.asp. 
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actual cases, laws, and writings of the past, rather than sim
ply to trust the "hearsay" quality analysis of modern 
historians.98 It is no secret that modern academia has been 
hostile to religion and has sought to remove its influence from 
law and policy. Family law is no exception. The first argu
ment to rebut this movement is that it is simply inconsistent 
with historical fact to argue that religion has not been a ma
jor part of American law and culture. A careful look at case 
law, state statutes, state constitutions, and other writings 
makes clear that specifically, the religion of Christianity, was 
known by all as the source of all law, and all rights, and was 
built into the common law. This raises the second argument 
that must be emphasized here-the unique freedom, liberty, 
order, and protection provided by America's laws were only 
possible because those laws were based in biblical morality, 
thus refuting the assertion that such values are harmful to 
the child, or not in the child's best interest. In fact, only with 
the influence of Christianity could such a legal system exist. 
America's subsequent tolerance of diverse religious and non
religious views exists precisely because America embraced 
the Judea-Christian doctrine of "liberty of conscience to all 
men."99 

Of course, the First Amendment barred federal "establish
ment of religion."100 But as the following evaluation will 
show, this sought to prevent the formation of a national 
church through the nationalization of any particular sect of 
Christianity, a very different objective than the modern inter
pretation of the so called "wall of separation" that seeks to 
bar any religious manifestation in government.101 The very 

98. DAVID BARTON, FOREWORD TO ORIGINAL INTENT: THE COURTS, THE 

CONSTITUTION, & RELIGION 5 (2005). 
99. Church of the Holy Trinity v. United States, 143 U.S. 457, 470 (1892) (citing 

Updegraph v. Conunonwealth, 11 Sarg. & Rawle 394, 400 (Pa. 1824)). 
100. U.S. CONST. amend. I; see Jay Alan Sekulow & Erik Michael Zimmerman, 

Posting the Ten Commandments is a "Law Respecting the Establishment of 
Religion"?: How McCreary County v. ACLU Illustrates the Need to Reexamine the 
Lemon Test and its Purpose Prong, 23 T.M. CooLEY L. REV. 25 (2006) (illustrating 
the absurdity resulting from Court departure from the original intent of the First 
Amendment by analyzing two cases in 2005, where one public display of the Ten 
Commandments violated the Establishment Clause while another did not). 

101. Compare People v. Ruggles, 8 Johns. 289, 296 (N.Y. Sup. Ct. 1811) (Kent, 
C.J.) ("[t]hough the constitution has discarded religious establishment, it does not 
forbid judicial cognisance of those offences against religion and morality which have 
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ideal of preventing a national church was a Judea-Christian 
ideal,102 and it was known that the foundation of American 
law was the morality of Christianity. The historical evidence 
for these assertions abounds. 

B. Court Cases 

In Church of the Holy Trinity v. United States,103 the 
United States Supreme Court refused to apply an immigra
tion statute barring the importing of foreign labor against a 
church that had hired a clergyman from England as its pas
tor.104 After the Court made clear that the church was not at 
all within the scope of the statute's intended purpose, it ad
dressed the absurdity of the notion that religion could be 
legislatively hindered. 105 The Court declared that "no pur
pose of action against religion can be imputed to any 
legislation, state or national, because this is a religious peo
ple . ... [T]his is a Christian nation."106 The Court defended 
its assertion with numerous historical references, such as 
Christopher Columbus' commission ("it is hoped that by God's 
assistance some of the continents and islands in the ocean 
will be discovered"), the first colonial grant to Sir Walter Ra
leigh (the grant provided that he may enact statutes for the 
colony if "they be not against the true Christian faith"), the 
first charter of Virginia ("in propagating of Christian Religion 
to such People as yet live in Darkness"), the Mayflower Com
pact ("Having undertaken for. the Glory of God, and 
Advancement of the Christian Faith ... a Voyage to plant the 
first Colony in the northern Parts"), the fundamental orders 

no reference to any such establishment") with Everson v. Board of Education, 330 
U.S. 1, 18 (1947) ("[tJhe First Amendment has erected a wall between church and 
state. That wall must be kept high and impregnable. We could not approve the 
slightest breach"). 

102. As George Mason, the "Father of the Bill of Rights" explained, "all men have 
an equal, natural and unalienable right to the free exercise of religion, according to 
the dictates of conscience; and that no particular sect or society of Christians ought to 
be favored or established by law in preference to others." KATE MAsoN RoWLANn, THE 
LIFE OF GEORGE MAsoN, Vol. I, 244 (1892) (emphasis added). 

103. 143 U.S. 457. 
104. See SEKULOW, supra note 2, at 123-25, for a detailed description of the case, 

the views and background of Justice Brewer, and the historical context leading to 
this famous opinion. 

105. Holy Trinity. 143 U.S. at 465. 
106. Id. at 465, 471 (emphasis added). 
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of Connecticut ("And well knowing where a people are gath
ered togaether the word of God requires that to mayntayne 
the peace and union ... there should be an orderly and decent 
Gouvernment established according to God ... to mayntayn 
and presearve the liberty and purity of the gospel of our Lord 
Jesus which we now profess ... of the said gospel [which] is 
now practised amongst us"), William Penn's charter for Penn
sylvania ("no People can be truly happy, though under the 
greatest Enjoyment of Civil Liberties, if abridged ... their 
Religious Profession and Worship"), and the Declaration of 
Independence ("that all men are created equal, that they are 
endowed by their Creator with certain unalienable 
rights ... "; "appealing to the Supreme Judge of the world for 
the rectitude of our intentions ... ;" ''with a firm reliance on 
the Protection of Divine Providence ... "J.107 

The United States Supreme Court addressed the legal rec
ognition of Christianity by quoting the Supreme Court of 
Pennsylvania. According to the Holy Trinity Court, "[I]t was 
decided that, 'Christianity, general Christianity, is, and al
ways has been, a part of the common law ... not Christianity 
with an established church ... but Christianity with liberty of 
conscience to all men."'108 The Court then noted: 

"Chancellor Kent, the great commentator on American 
law ... said: 'The people of this state, in common with the 
people of this country, profess the general doctrines of 
Christianity as the rule of their faith and practice . ... 
[W]e are a Christian people, and the morality of the coun
try is deeply ingrafted upon Christianity, and not upon 
the doctrines or worship of those imposters [other 
religions] ."109 

The Court acknow !edged "the famous case of Vidal v. 
Girard's Executors,110 [where] this court ... observed: 'It 
is said, and truly, that the Christian religion is a part of 
the common law ... . "'111 

107. Id. at 465--68. 
108. Id. at 470 (emphasis added) (quoting Updegraph v. Commonwealth, 11 Serg. 

& Rawle 394, 400 (Pa. 1824)). 
109. Id. at 4 70-71 (emphasis added). 
110. Vidal v. Girard's Executors, 2 How. 127, 198 (U.S. 1843). 
111. Id. (emphasis added). 
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In review, the Court, in Holy Trinity, noted that "[t]here is 
no dissonance in these declarations. . . . [T]hey affirm and 
reaffirm that this is a religious nation. These are not individ
ual sayings, declarations of private persons: they are organic 
utterances; they speak the voice of the entire people."112 

Also, Holy Trinity cited Updegraph v. Commonwealth.U3 

In Updegraph, the Pennsylvania Supreme Court upheld a 
criminal conviction of blasphemy against "Abner 
Updegraph . . . [who] did unlawfully, wickedly, and 
premeditatively, despitefully and blasphemously, did say ... 
'[t]hat the Holy Scriptures were a mere fable ... [and] con
tained a great many lies."'114 The court used Blackstone's 
Commentaries on the Laws of England, a legal authority re
lied on heavily in the earlier years of this nation, in 
upholding the conviction.115 Blackstone defined blasphemy as 
follows: "Blasphemy against the Almighty, is denying his be
ing or providence or uttering contumelious reproaches on our 
Saviour Christ. It is punished at common law by fine and im
prisonment, for Christianity is part of the laws of the land."116 

The court continued: 

Thus this wise legislature framed this great body of!aws, 
for a Christian country and Christian people .... [A]nd 
thus, it is irrefragably proved, that the laws and institu
tions of this state are built on the foundation ofreverence 
for Christianity. . . . On this, the constitution of the 
United States has made no alteration .... No free govern
ment now exists in the world, unless where Christianity 
is acknowledged, and is the religion of the country .... Its 
foundations are broad and strong, and deep ... it is the 
purest system of morality, the firmest auxiliary, and only 
stable support of all human laws. 117 

In People v. Ruggles,118 New York's highest court upheld 
another blasphemy conviction over the defense's objection 
that "[t]he constitution allows a free toleration to all reli-

112. Id. at 470 (emphasis added). 
113. Updegraph, 11 Serg. & Rawle 394. 
114. Id. 
115. Id. at 397. 
116. Id. (emphasis added) (citing WILLIAM BLACKSTONE, IV COMMENTARIES ON 

THE LAws OF ENGLAND 55 (Beacon Press 1962) (1769)). 
117. Id. at 403, 406-07. 
118. 8 Johns. 290 (N.Y. 1811). 
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gions .... "119 Writing for the court, Chief Justice James Kent 
responded, 

Nothing could be more offensive to the virtuous part of 
the community, or more injurious to the tender morals of 
the young, than to declare such profanity lawful .... The 
free, equal, and undisturbed, enjoyment ofreligious opin
ion, whatever it may be, and free and decent discussions 
on any religious subject, is granted and secured; but to 
revile ... the religion professed by almost the whole com
munity, is an abuse of that right .... [W]e are a christian 
people .... [We are] people whose manners ... and whose 
morals have been elevated and inspired ... by means of 
the christian religion. Though the constitution has dis
carded religious establishments, it does not forbid 
judicial cognizance of those offences against religion and 
morality which have no reference to any such establish
ment .... This declaration, noble and magnanimous as it 
is, when duly understood, never meant to withdraw relig
ion in general, and with it the best sanctions of moral 
and social obligation from all consideration and notice of 
the law .... To construe [the Constitution] as breaking 
down the common law barriers against licentious, wan
ton, and impious attacks upon christianity itself, would 
be an enormous perversion of its meaning. 120 

Chief Justice Kent is known as one of the "Fathers of Amer
ican Jurisprudence," along with Justice Joseph Story.121 
Views by such authoritative legal scholars cannot easily be 
disregarded in any discussion about the intent of those who 
drafted the Constitution or of the nature oflaw. Considering 
his opinion in Ruggles, the modern interpretation of the Es
tablishment Clause would be greatly disturbing to both Chief 
Justice Kent and Justice Story. Regarding the Establishment 
Clause, Justice Story explained, 

We are not to attribute this prohibition of a national re
ligious establishment to an indifference to religion in 
general, and especially to Christianity, (which none could 
hold in more reverence, than the framers of the Constitu
tion,) .... Probably, at the time of the adoption of the 
Constitution, and of the amendment to it, now under con
sideration, the general, if not the universal, sentiment in 

119. Id. at 291. 
120. Id. at 294--96 (emphasis added). 
121. See BARTON, supra note 98, at 55. 
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America was, that Christianity ought to receive encour
agement from the State . ... An attempt to level all 
religions, and to make it a matter of state policy to hold 
all in utter indifference, would have created universal 
disapprobation, if not universal indignation.122 

201 

In United States v. Macintosh,123 the Justices of the Su
preme Court weighed in on these matters. "We are a 
Christian people," declared Justice George Sutherland for the 
majority .124 In this particular case, even the dissent agreed 
that "[t]he essence of religion is belief in a relation to God 
involving duties superior to those arising from any human 
relation."125 

Again, in Zorach v. Clauson,126 the Supreme Court de
clared, ''We are a religious people whose institutions 
presuppose a Supreme Being."127 Furthermore, 

When the state encourages religious instruction ... it fol
lows the best of our traditions. For it then respects the 
religious nature of our people .... To hold that it may not 
would be to find in the Constitution a requirement that 
the government show a callous indifference to religious 
groups. That would be preferring those who believe in no 
religion over those who do believe. 128 

The Court concluded, "we find no constitutional require
ment which makes it necessary for government to be hostile 
to religion and to throw its weight against efforts to widen 
the effective scope of religious influence."129 This holding 
makes sense if "[t]his is a Christian nation," as President 

122. JOSEPH STORY, A FAM:ILIAR EXPOSITION OF THE CONSTITUTION OF THE UNITED 

STATES 25961, §§ 441, 444 (Harper & Bros. 1854). See also JoSEPH STORY, 3 
COMMENTARIES ON THE CoNSTITUTION OF THE UNITED STATES 726, §1868 (Hilliard, 
Gray & Company, 1833). 

123. 283 U.S. 605 (1931). 
124. SEKULOW, supra note 2, at 161 (quoting Macintosh, 283 U.S. at 625 

(Sutherland, J.) (citing Church of the Holy Trinity v. United States, 143 U.S. at 457, 
470-71 (1892)). 

125. Id. (quoting Macintosh, 283 U.S. at 633-34 (Hughes, C.J., dissenting)). 
126. 343 U.S. 306 (1952). 
127. SEKULOW, supra note 2, at 313 (quoting Zorach v. Clauson, 343 U.S. 306, 313 

(1952)). 
128. Id. (quoting Zorach, 343 U.S. at 313-14) (emphasis added). 
129. Zorach, 343 U.S. at 314. 
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Harry S. Truman declared to Pope Pius XII only five years 
earlier .130 

In Lee v. Weisman,131 while striking down a graduation
prayer policy under Establishment Clause principles, Justice 
Anthony Kennedy, nevertheless, warned of an attempt to re
move references to the religious heritage of America: 

Our society would be less than true to its heritage if it 
lacked abiding concern for the values of its young people, 
and we acknowledge the profound belief of adherents to 
many faiths. that there must be a place in the student's 
life for precepts of a morality higher even than the law 
we today enforce. We express no hostility to those aspira
tions, nor would our oath permit us to do so. A relentless 
and all-pervasive attempt to exclude religion from every 
aspect of public life could itself become inconsistent with 
the Constitution.132 

This view was echoed by Justice Sandra Day O'Conner's 
concurrence in Elk Grove Unified School District v. 
Newdow, 133 the famous pledge of allegiance case. She de
clared, "It is unsurprising that a Nation founded by religious 
refugees and dedicated to religious freedom should find refer
ences to divinity in its symbols, songs, mottoes, and oaths. 
Eradicating such references would sever ties to a history that 
sustains this Nation even today."134 

Certain ceremonial references to God and religion in our 
Nation are the inevitable consequences of the religious 
history that gave birth to our founding principles of lib
erty. It would be ironic indeed if this Court were to wield 
our constitutional commitment to religious freedom so as 
to sever our ties to the traditions developed to honor 
it.135 

130. Larry Witham, Christian Nation' Now Fighting Words, WASH. TIMES, Nov. 
23, 1992, at Al; see also Gary DeMar, The Biblical Worldview, Vol. 9, No. 2, at 12 
(1993). 

131. 505 U.S. 577 (1992). 
132. SEKULow, supra note 2, at 314 (quoting Lee, 505 U.S. at 598). 
133. 542 U.S. 1 (2004). 
134. Id. at 35-36 (O'Connor, J., concurring) (emphasis added). 
135. Id. at 44-45. 
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C. State Constitutions and the Northwest Ordinance 

The value of religion to society was also clearly manifested 
in almost every state constitution. For example, the Constitu
tion of New Hampshire provided that, 

As morality and piety, rightly grounded on evangelical 
principles, will give the best and greatest security to gov
ernment, and will lay in the hearts of men the strongest 
obligations to due subjection; and as the knowledge of 
these, is most likely to be propagated through a society 
by the institution of the public worship of the Deity, and 
of public instruction in morality and religion; therefore, 
to promote those important purposes, the people of this 
state have a right to empower, and do hereby fully em
power, the legislature to authorize, from time to time, the 
several towns, parishes, bodies-corporate, or religious so
cieties within this state, to make adequate provision at 
their own expense, for the support and maintenance of 
public protestant teachers of piety, religion and 
morality.136 

Likewise, the Constitution of Massachusetts declared 

As the happiness of a people, and the good order and 
preservation of civil government, essentially depend 
upon piety, religion and morality; and as these cannot be 
generally diffused through a community, but by the insti
tution of the public worship of God, and of public 
instructions in piety, religion and morality.137 

The Northwest Ordinance of 1787, a major step in the na
tion's development westward, provided for the establishment 
of many of the Western and Northwestern states by setting 
forth the laws and procedures a new state must adopt. Re
garding religion, it clearly expressed Congress' 
understanding and intent that 

for extending the fundamental principles of civil and re
ligious liberty, which form the basis whereon these 
republics, their laws and constitutions are erected; to fix 
and establish those principles as the basis of all laws, 

136. THE CONSTITUTIONS OF THE SEVERAL INDEPENDENT STATES OF AM:ERICA 4, 

N.H. Const. art. I § 6, "Bill of Rights" 1783 (Norman & Bowen, 1785) (emphasis 
added). 

137, A CONSTITUTION OR FR.MIE OF GOVERNMENT AGREED UPON BY THE 

DELEGATES OF THE STATE OF MAsSACHUSETTS-BAY 7, Mass. Const. art. III 
"Declaration of Rights" (Benjamin Edes & Sons, 1780). 
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constitutions, and governments, which forever hereafter 
shall be formed in the said territory. ms 

Regarding education, the Ordinance provided that "relig
ion, morality, and knowledge, being necessary to good 
government and the happiness of mankind, schools and the 
means of education shall forever be encouraged."139 

D. United States Presidents and Military Leaders 

President George Washington's contributions to the na
tion's founding, although well documented, are not completely 
accurately recounted by modern historians. It is indisputable 
that Washington's faith dominated his actions both as a gen
eral and as the first president of the United States. 
Washington believed that America's liberty and freedom 
were a direct product of Christian principles and morality. In 
a 1788 letter, Washington attributed the nation's form of gov
ernment to God's intervention, "thereby in all human 
probability, laying a lasting foundation for tranquility and 
happiness."140 In a 1789 address, he identified with great 
clarity the connection between religious observation and good 
government: ''While men perform their social duties faith
fully, they do all that society or the state can with propriety 
demand or expect; and remain responsible only to their 
Maker for the ... modes of faith, which they may prefer or 
profess."141 In other words, a moral, pious individual de
mands little, if any, state resources or attention-moral, 
pious people obey laws. Nothing is more favorable to the de
velopment of moral, pious, law-abiding people than the 
religious family. Thus, it made perfect sense for Washington 
to declare in his famous Farewell Address in 1796 that 

[o]f all the dispositions and habits which lead to political 
prosperity, Religion and morality are indispensable sup
ports. . . . And let us with caution indulge the 

138. The Northwest Ordinance Sec. 13 (July 17, 1787). 
139. Id. art. Ill. 
140. AMERICA'S GoD AND COUNTRY: ENCYCLOPEDIA OF QUOTATIONS 648 (William J. 

Federer, ed. 2000) [hereinafter Federer} (quoting Letter from George Washington to 
Jonathan Trumbull (July 20, 1788); see also 9 THE WRITINGS OF GEORGE 
WASHINGTON, 398 (Jared Sparks, ed. 1835)). 

141. Id. at 654 (quoting George Washington, Address to the Quakers annual 
meeting (Oct. 1789)). 
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supposition, that morality can be maintained without re
ligion. Whatever may be conceded to the influence of 
refined education on minds of peculiar structure, reason 
and experience both forbid us to expect that national mo
rality can prevail in exclusion of religious principle. Tis 
substantially true, that virtue or morality is a necessary 
spring of popular government. 142 

205 

President James Madison also understood the necessary 
role of Christianity in freedom-based legal systems. In an 
1813 message to Congress, he acknowledged "those principles 
of morality and religion which are the best foundation of na
tional happiness," and explained that the British system 
''violat[ed] the rights of other nations," and that "these de
moralizing and disorganizing contrivances will be reprobated 
by the civilized and Christian world."143 Madison penned the 
Memorial and Remonstrance, a significant influence on the 
nation's developing religious liberty doctrines.144 In a letter 
to a friend, President Madison wrote, "the belief in a God All 
Powerful wise and good, is so essential to the moral order of 
the World and to the happiness of man, that arguments which 
enforce it cannot be drawn from too many sources nor 
adapted with too much solicitude."145 

President Thomas Jefferson's famous "wall of separation" 
metaphor contained in his letter to the Danbury Baptist As
sociation146 was coarsely incorporated into Everson v. Board 
of Education. 147 Jefferson was one of many individuals influ
ential in this nation's formation, specifically regarding the 
approach to religious freedoms. In 1782, Jefferson warned, 
"[Clan the liberties of a nation be thought secure when we 

142. Id. at 661 (quoting George Washington, Farewell Address (Sept. 19, 1796)) 
(emphasis added). 

143. Id. at 410 (quoting President James Madison, Message to Congress (Feb. 24, 
1813)). See also 1 A COMPILATION OF THE MESSAGES AND PAPERS OF PRESIDENTS 

1789-1897, at 522-23 (James D. Richardson, ed., U.S. Government Printing Office 
1896) (emphasis added). 

144. James Madison, Memorial and Remonstrance Against Religious Assessment 
(1785). 

145. Federer, supra note 140, at 412 (quoting Letter from James Madison to 
Frederick Beasley (Nov. 20, 1825). See also NoRMAN Cous1Ns, IN Gon WE TRUST: 
THE RELIGIOUS BELIEFS AND IDEAS OF THE AMERICAN FOUNDING FATHERS 321 (1958)) 
(emphasis added). 

146. TuoMAs JEFFERSON, Letter to the Danbury Baptist Association, in 8 
WRITINGS OF THOMAS JEFFERSON 113 (H.A. Washington ed., 1861). 

147. 330 U.S. 1 (1947). 
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have removed their only firm basis, a conviction in the minds 
of the people that these liberties are the gift of God? That 
they are not to be violated but with His wrath?"14B 

President Abraham Lincoln understood well the relation
ship between Christian morality, freedom, and American 
law-a fact supported from numerous speeches and writings. 
For example, in an 1858 speech in Illinois, he cautioned, "Our 
reliance is in the love ofliberty which God has planted in us. 
Our defense is in the spirit which prized liberty as the heri
tage of all men, in all lands everywhere. Destroy this spirit 
and you have planted the seeds of despotism at your own 
doors."149 In 1861, President Lincoln explained, "Freedom is 
the natural condition of the human race, in which the Al
mighty intended men to live. Those who fight the purpose of 
the Almighty will not succeed."150 After Union soldiers suf
fered a loss at the Battle of Bull Run, President Lincoln 
beseeched the people "to humble ourselves before [God] and 
to pray for His mercy ... that the inestimable boon of civil 
and religious liberty, earned under His guidance and blessing 
by the labors and sufferings of our fathers, may be 
restored."151 

President John F. Kennedy, the first Roman Catholic 
elected president, understood the true source of rights, which 
led him to echo the Declaration of Independence in his fa
mous Inaugural Address, "The rights of man come not from 
the generosity of the state, but from. the hand of God. "152 It 
was this speech in which President Kennedy implored the 
people, "ask not what your country can do for you-ask what 
you can do for your country .... Let us go forth to lead the 

148. SEKULOW, supra note 2, at 312 (quoting THOMAS JEFFERSON, NOTES ON THE 
STATE OF VIRGINIA 272 (1782)). 

149. Federer, supra note 140, at 376 (quoting President Abraham Lincoln, 
Speech at Edwardsville, Illinois (Sep. 11, 1858)). 

150. Id. at 377 (quoting Letter from Abraham Lincoln to William Dodge (Feb. 23, 
1861)). 

151. Id. at 379 (quoting President Abraham Lincoln, A Proclamation of a 
National Day of Humiliation, Prayer, and Fasting (Aug. 12, 1861)). 

152. President John F. Kennedy, Inaugural Address (Jan. 20, 1961) in 
INAUGURAL ADDRESSES OF THE PRESIDENTS OF THE UNITED STATES at 306-08 (United 
States Government Printing Office, lOlst Congress, 1st Ses., Senate Doc. 101-10, 
1989). 
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land we love, asking His blessing and His help, but knowing 
that here on earth God's work must truly be our own."1ss 

President Ronald Reagan also understood how valuable re
ligious teaching was to the survival of freedom, and indeed, to 
the survival of the United States. For example, he signed a 
Joint Resolution of the 97th Congress, thus declaring 1983 as 
the national ''Year of the Bible." Public Law 97-280 declared, 

Whereas the Bible, the Word of God, has made a unique 
contribution in shaping the United States ... ; 

Whereas deeply held religious convictions springing from 
the Holy Scriptures led to the early settlement of our 
Nation; 

Whereas Biblical teachings inspired concepts of civil gov
ernment that are contained in our Declaration of 
Independence and Constitution of the United States; 

Whereas the history of our nation clearly illustrates the 
value of voluntarily applying the teachings of the Scrip
tures in the lives of individuals, families, and 
societies .... 154 

Regarding the family's value to the nation, President Rea
gan declared that the "[t]he family has always been the 
cornerstone of American society. Our families nurture, pre
serve, and pass on to each succeeding generation the values 
we share and cherish, values that are the foundation for our 
freedoms."155 He continued, "Today more than ever, it is es
sential that these contributions not be taken for granted and 
that each of us remember that the strength of our families is 
vital to the strength of our nation."156 

In 1984, in a famous speech at the Ecumenical Prayer 
Breakfast in Dallas, President Reagan asserted, 

Without God there is no virtue because there is no 
prompting of the conscience ... without God there is a 
coarsening of the society; without God democracy will not 

153. Id. 
154. Joint Resolution authorizing and requesting the President to proclaim 1983 

as the "Year of the Bible," Pub. L. No. 97-280, 1982 U.S.C.C.A.N. (96 Stat. 1211). 
155. Federer, supra note 140, at 531 (emphasis added). 
156. Id. (emphasis added). 
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and cannot long endure . ... Ifwe ever forget that we are 
One Nation Under God, then we will be a Nation gone 
under. 157 

General Douglas MacArthur, the five star general and com
mander of the Allied Forces in the Pacific during World War 
II, who later led the U.N. forces in Korea, observed, "History 
fails to record a single precedent in which nations subject to 
moral decay have not passed into political and economic de
cline. There has been either a spiritual awakening to 
overcome the moral lapse, or a progressive deterioration lead
ing to ultimate national disaster."1ss 

E. Science, Philosophy, and Education 

Blaise Pascal, the key seventeenth century developer of 
mathematics, calculus, the theory of probability, and perhaps 
most notably, Pascal's triangle, clearly acknowledged the nec
essary connection between the religion of Christianity, 
morality, and scientific understanding.159 He declared, 

[W]ithout Scripture, without original sin, without a nec
essary Mediator, we cannot absolutely prove God, nor 
teach a good doctrine and sound morals .... But by Jesus 
Christ and in Jesus Christ, we prove God and teach doc
trine and morals .... Thus, without Scripture, which has 
only Jesus Christ for its object, we know nothing, and we 
see not only obscurity and confusion in the nature of God, 
but in nature herself. 160 

Louis Pasteur, the nineteenth century scientist who devel
oped the vaccines for anthrax, chicken cholera, and rabies, 
among many other contributions, rejected the theory of spon
taneous generation and evolution. He declared, "[M]icroscopic 
beings must come into the world from parents similar to 
themselves .... [t]here is something in the depths of our 
souls which tells us that the world may be more than a mere 

157. Id.; DAVID BARTON, THE MYTH OF SEPARATION 249 (1991) (emphasis added)). 
See Jeremiah O'Leary, Reagan Declares that Faith has Key Role in Political Life, 
WASH. TIMES, Aug. 24, 1984, at 10-A. 

158. Federer, supra note 140, at 407. 
159. Id. at 491-92. 
160. Id. at 492. 
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combination of events."161 He also declared, "Science brings 
man nearer to God."1a2 

Sir Isaac Newton discovered the laws of gravity and mo
tion, c,onstructed the first reflective telescope, and developed 
the particle theory of light propagation. Regarding the story 
of the Gospel contained in the Bible, he declared "But 
through the system of revealed truth which this Book con
tains is, like that of the universe, concealed from common 
observation, yet the labors of the centuries have established 
its Divine origin, and developed in all its order and beauty 
the great plan of human restoration."1a3 

Immanuel Kant, the famous German philosopher whose 
works rival the significance of Plato and Aristotle, explained 
that "[t]he existence of the Bible, as a book for the people, is 
the greatest benefit which the human race has ever exper
ienced. Every attempt to belittle it is a crime against 
humanity."164 He continued in An Inquiry into the Existence 
of God: 

In the life and the Divine doctrine of Christ which are 
recorded in the Gospel, example and precept conspire to 
call men to the regular discharge of every moral duty for 
its own sake, and to the universal practice of pure virtue. 
"He can't be wrong whose life is in the right."165 

Hugo Grotius, the "Father of the Modern Code of Nations," 
expounded: 

He knows not how to rule a kingdome, that cannot man
age a Province; nor can he wield a Province, that cannot 
order a City; nor he order a City, that knows not how to 
regulate a Village; nor he a Village, that cannot guide a 
Family; nor can that man Govern well a Family that 
knows not how to Govern himselfe; neither can any Gov
ern himselfe unless reason be Lord, Will, and Appetite 
her vassals: nor can Reason rule unlesse herselfe be 
ruled by God, and (wholy) be obedient to Him.166 

161. JOHN HUDSON, Louis PASTEUR: FOUNDER OF MODERN MEDICINE 63 (1990). 
162. Id. at 90. 
163. Federer, supra note 140, at 474. 
164. Id. at 342. 
165. Id. 
166. Id. at 269. 
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Johann Wolfgang von Goethe, the internationally ac
claimed author, poet, and novelist, credited his literary 
success to his "belief in the Bible, the fruit of deep meditation, 
which has served me as the guide of my moral and literary 
life. I have found it a capital safely invested, and richly pro
ductive ofinterest."167 He warned, "[L]et mental culture go on 
advancing, let the natural sciences progress in ever greater 
extent and depth, and the human mind widen , . . [but] be
yond the elevation and moral culture of Christianity, as it 
shines forth in the Gospels, it will not go."1es 

Harvard University was founded by the Reverend John 
Harvard, who believed that "[a]ll knowledge without Christ 
was vain."169 Harvard's purpose was, put simply, to train a 
literate clergy.17° · Admission to the college was based on 
speaking and writing of Latin, in verse and in prose, and once 
admitted, students were admonished: 

2. Let every student be plainly instructed; and earnestly 
pressed to consider well the maine end of his life and 
studies is, to know God and Jesus Christ which is eternal 
life, John 17:3 and therefore to lay Christ in the bottome, 
as the only foundation of all sound knowledge and 
Learning. 

And seeing the Lord only giveth wisdome, Let every one 
seriously set himselfe by prayer in secret to seeke it of 
him, Prov. 2, 3. 

3. Every one shall so exercise himselfe in reading the 
Scriptures twice a day, that he shall be ready to give such 
an account of his proficiency therein, both in Theoreticall 
observations of Language and Logick, and in Practical/ 
and spiritual/ truths ... seeing the entrance of the word 
giveth light, it giveth understanding to the simple, Psalm, 
119:130.171 

Of the first 108 schools founded in this nation, 106 were 
founded on the Christian faith,172 and these universities be-

167. Id. at 263. 
168. Id. (emphasis added) 
169. Id. at 282. 
170. 80URCEBOOK AND BIOGRAPHICAL GUIDE FOR AMERICAN CHURCH HISTORY 

74-75 (Peter G. Mode ed., George Banta Pub. Co., 1921) (1641). 
171. Id. 
172. Federer, supra note 140, at 676. For further evidence of the universally 

understood relationship between morality and education, see the rules, charters, and 
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came known for their standards of excellence and 
scholarliness well before the fundamental shifts in worldview 
that took place in the mid-twentieth century. 

Noah Webster, whose contributions to this nation's literary 
advances are well-known, expressed the following opinion re
garding education: "Education is useless without the 
Bible;"173 the "Bible was America's basic textbook in all 
fields;"174 and "God's Word, contained in the Bible, has fur
nished all necessary rules to direct our conduct."175 Directly 
connecting the effects of the education of J udeo-Christian mo
rality on national prosperity and freedom, Webster warned in 
a textbook: 

It is alleged by men ofloose principles, or defective views 
of the subject, that religion and morality are not neces
sary or important qualifications for political stations. But 
the Scriptures teach a different doctrine. They direct that 
rulers should be men who rule in the fear of God ... men 
of truth, hating covetousness .... And it is to the neglect 
of this rule of conduct in our citizens, that we must 
ascribe the multiplied frauds, breaches of trust, pecula
tions and embezzlements of public property which 
astonish even ourselves; which tarnish the character of 
our country; which disgrace a republican government; 
and which will tend to reconcile men to monarchy in other 
countries and even our own. 176 

Thus, it made sense that Webster prefaced his famous and 
integral 1828 American Dictionary of the English Language 
with the following acknowledgement: 

In my view, the Christian religion is the most important 
and one of the first things in which all children under a 
free government, ought to be instructed .... No truth is 
more evident in my mind, than that the Christian relig-

writings surrounding Yale, Princeton, Columbia, or just about any other school 
established before 1920. 

173. Id. 
174. Id. 
175. TIM LAHAYE, FAITH OF OuR FOUNDING FATHERS 76-78 (1987) (quoting Noah 

Webster, as quoted by VERNA M. HALL & RosELIE J. SLATER, THE BIBLE AND THE 

CONSTITUTION OF THE UNITED STATES OF AM:ERICA 27 (1983)). 
176. NOAH WEBSTER, Letter 1, in LETTERS TO A YOUNG GENTLEMAN COMMENCING 

HIS EDUCATION TO WHICH IS SUBJOINED TO A BRIEF HISTORY OF THE UNITED STATES 

18-19 (1823) (emphasis added). 
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ion must be the basis of any government intended to 
secure the rights and privileges of a free people.177 

Alexis De Tocqueville, the renowned French historian and 
writer, noted throughout his comparative-politics master
piece, Democracy in America, the clear role of Providence in 
the founding of America, and how the nearly unanimous un
derstanding of Christian morality, and its education, led to 
and maintained the American system.178 He continued: 

Religion in America ... [must nevertheless] be regarded 
as the first of the political institutions .... I do not know 
whether all Americans have a sincere faith in their relig
ion-for who can search the human heart?-But I am 
certain that they hold it to be indispensable to the main
tenance of republican institutions. This opinion is not 
peculiar to a class of citizens or to a party, but it belongs 
to the whole nation, and to every rank of society.179 

Proclaiming another powerful argument on behalf of 
Christianity, Tocqueville declared, "indeed Christianity 
abolished slavery . ... "180 

Martin Luther King, Jr., who promoted love, nonviolence 
based on natural law, and true equality and dignity of per
sons in a turbulent time, attributed his message to his 
faith. 181 The night before his assassination, King declared, "I 
just want to do God's will. And He's allowed me to go to the 
mountain. And I've looked over, and I've seen the promised 
land .... "182 King, in explaining the difference between just 
and unjust laws, observed, "A just law is a man-made code 

177. NoAH WEBSTER, Reply to a Letter of David McLure, in COLLECTION oF 
PAPERS ON POLITICAL, LITERARY, AND MORAL SUBJECTS 291, 291 (1843) (emphasis 
added). 

178. See, e.g., 1 .ALEXIS DE TocQUEVILLE, DEMOCRACY IN A.MERICA 319 (1945) 
(1835) ("On my arrival in the United States the religious aspect of the country was 
the first thing that struck my attention; and the longer I stayed there, the more did I 
perceive the great political consequences resulting from this state of things."). 

179. Id. at 316. 
180. Id. at 380. Other historians support Tocqueville's observations. See, e.g., 

CHARLES A. BEARD, THE RISE OF AMERICAN CIVILIZATION (1930). See also SEKULOW, 

supra note 2, at 47 (analyzing in detail the role of Christianity in the battle against 
slavery). 

181. See JEFFREY BRAUCH, Is HIGHER LAw CoMMON LAw? 45, 51 (1999). 
182. Martin Luther King, Jr., Address at Birmingham, Alabama (Apr. 3, 1968). 

See CARROLL E. SIMCOX, comp., 4400 QUOTATIONS FOR CHRISTIAN COMMUNICATORS 

168 (1991). 
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that squares with the moral law or the law of God. An unjust 
law is a code that is out of harmony with the moral law."13a 

The North American Review, in an 1867 publication, re
ported, "The American government and the Constitution is 
the most precious possession which the world holds, or which 
the future can inherit. This is true-true because the Ameri
can system is the political expression of Christian ideas ."184 

Such a system would not last if the expression of Christian 
ideas were not passed on to the nation's young through edu
cation. One need only consider the idealistic affirmation by 
the late Constitution of the United Soviet Socialist Republic: 

Article 124: In order to ensure to citizens freedom of con
science, the church in the U.S.S.R. is separated from the 
state, and the school from the church.185 

If this does not demonstrate that religious morality is es
sential to successful free and lasting government, then 
perhaps nothing will. 

America is no more diverse now than in years past. Histori
cal evidence reveals a robustly diverse presence of religious 
views among the American citizenry.186 The percentages of 
adherents to these various religions have certainly changed 
with immigration, as millions of adherents to non-reformed, 
non-Western faiths and value-systems seek the fruits of 
American prosperity and freedom. While all are welcome, if 
the foundation of American freedom is to endure, American 
legislators, judges, and lawyers must develop and maintain a 

183. Id. See BRAUCH, supra note 181, at 45, 51 (delineating King's higher law 
basis for justified civil disobedience). 

184. Federer, supra note 140, at 481 (quoting NoRTH AMERICAN REVIEW (1867)) 
(emphasis added). 

185. U.S.S.R. CoNsT. art 124. See 1 GARY DEMAR, Goo AND GOVERNMENT 163 
(1982). 

186. TocQUEVILLE, supra note 178, at 303 ("The sects which exist in the United 
States are innumerable."). See also IV GOVERNOR SAMUEL JOHNSTON, THE DEBATES 

IN THE SEVERAL STATE CONVENTIONS ON THE ADOPTION OF THE FEDERAL 

CoNSTITUTION 199 (Jonathan Elliot, ed., 1836) (identifying numerous 
denominations); BENJAMIN RusH, Of the Mode of Education Proper in a Republic, in 
EssAYS, LITERARY, MORAL AND PHILOSOPHICAL 1, 8 (1798), (identifying Islam and 
Confucianism); III STORY, COMMENTARIES, supra note 122, at 728, §1871 (identifying 
Judaism and 'infidelity'); BARTON, supra note 98, at 32 (quoting Letter from John 
Adams to Thomas Jefferson (June 28, 1813) in X THE WORKS OF JOHN ADAMS 45-46 
(Charles C. Little et al. eds., 1851) (identifying many more religious divisions, 
including atheism, and deism)). 
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proper understanding of the relationship between morality, 
law, and freedom. 

CONCLUSION 

In considering the many factors related to custody deci
sions, courts should refuse to recognize one parent's 
complaint against the other parent's message to the child un
less-using restrained and reasonable judgment and 
commonsense understandings of "good parenting,"-courts 
see sufficient evidence that the parental message complained 
of will actually and substantially harm the child, was commu
nicated to alienate the child's affection from the other parent, 
or is not protected speech in the first place. Religion and mo
rality, reasonably presented by the parent, are in the child's 
best interest. 

The argument that religion and religious education are det
rimental to children must be considered in light of the 
overwhelming historical understanding to the contrary. If 
such an argument is correct, then the common law, the Decla
ration of Independence, the Supreme Court of the United 
States, Kent, Story, Blackstone, Washington, Madison, Jef
ferson, Lincoln, Kennedy, Reagan, state constitutions, the 
Northwest Ordinance, the founder of Harvard, and well
known scientists, inventors, writers and historians must all 
be wrong. It is the ACLJ's position that this mass of historical 
evidence is not wrong. Judea-Christian morality-passed on 
through the generations, within families, schools, and 
churches-is the foundation of American freedom. 


