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INTRODUCTION 

Although the United States Constitution forbids the estab
lishment of religion,1 it has long been a part of American 
culture. As Alexis de Tocqueville noted, "Americans combine 
the notions of Christianity and of liberty so intimately in 
their minds, that it is impossible to make them conceive the 
one without the other."2 Describing democracy in America, 
he wrote, "Upon my arrival in the United States, the religious 
aspect of the country was the first thing that struck my 
attention."3 
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Scholars note that an "extensive religious dimension" ex
ists in American public life.4 While this "religious dimension" 
is not formally recognized in the written Constitution by an 
established religion, an unwritten constitution exists which 
embraces American civil religion. This uncodified constitu
tion represents the "overall condition and character of the 
country, including its economy, households, religion, educa
tion, manners, and arts-as well as the organization of 
government."5 

The Establishment Clause itself is a product of America's 
religious character, culture, and nature. As this Article ex
plores in Part II, the disestablishment of religion resulted 
from a belief that such freedom of religion would promote 
Christian evangelism, the spreading of the Gospel of Jesus 
Christ, peacefully and voluntarily. The "separation of church 
and state" originates from an inherent faith that God's divine 
Providence will, in His time, bring the entire world to a sav
ing knowledge of Christ. Such a faith can tolerate religio~s 
differences as long as the Truth can be freely expressed, 
preached, taught, and hoped for, without anxiety or fear of 
government retaliation or punishment. 

Unfortunately, America's public religious character, part of 
an unwritten constitution, poses a "long-standing problem in 
[modern] establishment clause jurisprudence."6 Because re-

4. Yehudah Mirsky, Civil Religi.on and the Establishment Clause, 95 YALE L.J. 
1237, 1237 (1986). 

5. Garrett Ward Sheldon, Constituting the Constitution: Understanding the 
American Constitution Through the British Cultural Constitution, 31 HARv. J.L. & 
Ptm. PoL'Y 1129, 1130 (2008). America's unwritten constitution serves to guide 
political institutions. For example, numerous political customs exist in America 
"that have developed without formal [c]onstitutional amendment" or establishment 
by a written, codified constitution. "The party conventions and the primary system, 
congressional committees and their staffs, the statutory structure of executive 
departments, the Executive Office of the President, the press conference and 
television coverage, and freedom of information-none of these was established by 
the Constitution or foreseen by its framers .... " The unwritten constitution of a 
nation ~'is a reflection of the basic political philosophy of the people, a reflection of 
their traditional prejudices and attitudes, often incoherent and not explicitly 
formulated by the average citizen." DoN K PRICE, AMErucA's UNWRITI'EN 
CONSTITUTION: SCIENCE, RELIGION, AND POLITICAL RESPONSIBILITY 9 (1983). See also 
Charles Herbert Slemp, III, "Did I Do That?" Can Policymakers Ever Avoi.d 
Unintended Consequences in the Pursuit of Good Public Policy?, 2 REGENT J.L. & 
PUB. PoL'Y 137 (2010). 

6. Mirsky, supra note 4, at 1237. 
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ligion remains a vital aspect of American culture and society, 
even today, tension and controversy surrounds judicial at
tempts to draw a line between "public acknowledgement of a 
deity" and "religious establishment." Part III of this Article 
argues that attempts to remove any mention of God, or relig
ion in general, from the public square, by way of litigation, 
serves only to amend America's unwritten constitution and 
the social norms of the nation itself. 

I. FREEDOM OF RELIGION AND CHRISTIAN EVANGELISM 

"James Madison did more to shape the early nation's com
prehension of its governmental institutions than any other 
member of his generation."7 Consequently, he is commonly 
referred to as the Father of the Constitution.8 No study of 
religious freedom and disestablishment in America would be 
complete without reference to Madison's political philosophy 
and substantial contributions to the Constitution and the Bill 
of Rights. Madison's political thought is best understood in 
reference to the Calvinist culture and worldview that he im
bibed from his early education in Protestant Christianity.9 

A. The "Diabolical Hell" of Religious Persecution 

James Madison applied his Christian education to the "dia
bolical Hell" (as he called it) of religious persecution in 
Virginia.10 As a colony of Great Britain, the Old Dominion 
continued the established Anglican Church of England.11 

This meant that while other Christian denominations were 
slightly tolerated, the state granted privileges to a single offi
cial church. Citizens were forced to financially support the 
Church of England through taxes and were required to have 
important ceremonies (marriages, funerals, etc.) performed 
only by clergy of the official state church. Dissenting minis-

7. LANCE BANNING, THE SACRED FIRE OF LIBERTY: JAMES MADISON AND THE 

FOUNDING OF THE FEDERAL REPUBLIC 9 (1995). 
8. Id. 
9. For a more thorough discussion of Madison's political philosophy, see 

GARRE'IT WARD SHELDON, THE POLITICAL PHILOSOPHY OF JAMES MAo1soN (2001). 
10. Id. at 28. 
11. Id. at 27. 
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ters were legally restricted as to where and when they could 
preach, build churches, and teach doctrine.12 

For Madison, such an exclusive official church and restric
tions on individual free expression of faith contributed to the 
distortion of Christian belief, while substituting an unchris
tian means of salvation-state coercion rather than prayer 
and persuasion. 13 It also encouraged a worldly pride and 
wealth in the church, contrasting sharply with Jesus' 
humility and poverty.14 Further, it made ordinary believers 
lazy and apathetic, since only legally recognized, officially or
dained clergy were ministers. 

Madison believed that faith came from Christian witness 
and testimony from clergy and laymen alike-or rather that 
every Christian is a minister and evangelist commanded by 
the Lord to proclaim the Gospel and spread salvation.15 As 
Jesus said to His disciples in the Great Commission, "There
fore go and make disciples of all nations, baptizing them in 
the name of the Father and of the Son and of the Holy Spirit, 
and teaching them to obey everything I have commanded 
you."16 "[F]aith comes from hearing the message, and the 
message is heard through the word of Christ,"17 and freedom 
is required to spread that faith.18 Reliance on free evangel
ism, rather than state regulations, is what is needed to 
advance Christianity from this evangelical view.19 

The witnessing of a jailed Baptist minister preaching to his 
flock through the bars of his jail window in Culpepper, Vir
ginia greatly impressed Madison.2° As this example 
demonstrates, such state restrictions on religious expression, 

12. Id.; see also William H. Seiler, The Church of England as the Established 
Church in Seventeenth-Century Virginia, 15 J.S. HrsT. 478, 498-99 (1949); Marvin K. 
Singleton, Colonial Virginia as First Amendment Matrix: Henry, Madison, and 
Assessment Establishment, 8 J. CHURCH & ST. 344, 346-47 (1966). 

13. SHELDON, supra note 9, at 27. 
14. Id. at 27-28. 
15. See id. at 28-29. 
16. Matthew 28:19-20 (NIV). 
17. Romans 10:17 (NIV). 
18. SHELDON, supra note 9, at 28. 
19. Id. 
20. Id. at 27. 
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purposed to advance the church, actually harms 
Christianity.21 

For Madison, religious liberty was to promote a vital, lively 
Christianity that changed people's lives.22 This was exempli
fied through the revivalist movements of the Great 
Awakening in the America colonies involving Jonathan Ed
wards and George Whitefield (and the founding of Princeton 
College),23 A Christian faith that was freely expressed would 
cause people to see the sin in their life, prompt them to re
pent-to lead new lives of morality and self-control. Not only 
would crime and abuse decrease but committed loving mar
riages and families, honest productive businesses, and 
dedicated dutiful government agencies would also thrive. As 
Madison's teacher John Witherspoon wrote, religious free
dom was primarily for the spreading of the ''knowledge of 
divine truth."24 Nevertheless, its benefits extended to both 
private and public life. 2 5 

This equality of Christians reflecting the Reformation doc
trine of the priesthood of all believers obviously had 
democratic implications. A democracy, with its extensive lib
erty of person and property, required religious freedom to 
promote morals and establish a virtuous and just republic.26 

This solemn and sacred duty of creating the conditions of a 
successful republican society required an understanding that 
religious freedom was not to restrict the speaking or writing 
about one's faith but the full and free expression of one's be
liefs in private and public. 27 Citizens in a free republic 
should be strong and confident enough not to be afraid of or 
offended by views different from their own. In fact, an intelli
gent, faithful member of a democracy in a free marketplace of 
ideas would welcome alternative views to challenge and 

21. Id. at 27-28. 
22. Id. at 28. 
23. ALEXANDER LEITCH, A PRINCETON COMPANION 197-99 (1978); Sidney E. 

Mead, From Coercion to Persuasion: Another Look at the Rise of Religious Liberty 
and the Emergence of Denominationali.sm, 57 CHURCH HIST. 68, 80-81 (Centennial 
Issue, Supp. 1988). 

24. SHELDON, supra note 9, at 28. 
25. Id. at 30. 
26. Ted G. Jelen, Freedom of Conscience, 10 IssUES OF DEMOCRACY 11, 11-12, 14 

(2005). 
27. SHELDON, supra note 9, at 29, 31. 
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strengthen his own, as later articulated by British philoso
pher John Stuart Mill.2s 

Only a weak and oppressed people would require legal 
sanctions to protect their fondly-held ideals. A healthy citi
zenry would encourage and value confident people who could 
accept free expressions of religion without fear of offence as 
part of a mature republic. 2 9 Madison contrasted the religious 
and social slavery of Virginia with the healthy free environ
ment of Pennsylvania.3o 

Writing to his Princeton classmate and Pennsylvania na
tive, William Bradford, Madison requested documents on 
that colony's tradition of religious liberty and praised the 
"free Air" of Penn's experiment.31 Madison contrasted the 
tolerant, clean, hardworking, educated culture of Penn
sylvania with the corruption and ignorance ofVirginia.32 The 
difference was the free, confident, independent nature of the 
Pennsylvania colony. Virginia's narrow suppression of relig
ious expression promoted "Pride, ignorance and Knavery" 
amongst the clergy and ''Vice and Wickedness" among the 
people in Virginia. 33 Such religious and intellectual bondage, 
Madison wrote, "shackles and debilitates the mind and unfits 
it for every noble enterpri[s]e."34 

Competition amongst the congregations promotes industry 
and virtue among the churches, keeping them honest and 
morally responsible.35 This, in turn, has spilled over into the 
areas of economics, education, and politics where "Commerce 
and the Arts have flourished."36 Religious liberty as a respect 
of individual conscience reflects a mature attitude, one which 
holds onto cherished beliefs but is confident enough to live 
peaceably among others who do not share their beliefs. This 
implies a faith in God's ultimate goodness and power to cor-

28. Jolm Stuart Mill, On Liberty, reprinted in THE PHILOSOPHY OF JOHN STUART 
MILL: ETHICAL, POLITICAL, AND RELIGIOUS 185, 204--05 (Marshall Cohen ed., 1961). 

29. SHELDON, supra note 9, at 29. 
30. Id. 
31. Id. 
32. Id. 
33. Id. 
34. Id. at 30. 
35. Id. 
36. Id. 
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rect and advance His truth. This view embraces patience and 
confidence and uses only reasoned persuasion and private 
prayer to convert others, as opposed to legal restrictions or 
violent threats. The mature Christian citizen is not offended 
by alternative views but is strengthened in wisdom and con
viction by honest discussion of religious views. Madison 
wrote, "That religion, or the duty which we owe our Creator, 
and the manner of discharging it, can be directed only by rea
son and conviction, not by force or violence; and therefore, all 
men are equally entitled to the free exercise of religion, ac
cording to the dictates of conscience .... "37 

Madison's view ofliberty of conscience and freedom of relig
ious expression commends the "mutual duty of all to practice 
Christian forbearance, love, and charity towards each 
other."38 That allowed the evangelism of, or testimony to, the 
simple Christian faith: that humans are sinful and rebellious 
against God's laws; that this sin hurts others and deserves 
punishment; but that God so loves humans that He came to 
earth as a man, Jesus Christ, to take the penalty for those 
sins (death and Hell) on the cross; and by accepting that di
vine sacrifice and love, we have forgiveness of our sins and 
can spend eternity in heaven with a holy God. This is the 
simple Gospel message that religious liberty would propound 
to the salvation of those who believe and for the good of soci
ety, as those saved lead moral, decent lives for the glory of 
God. 

The victory for religious freedom and Christian evangelism 
in Virginia came with the defeat of a bill to assess citizens for 
state payment to ministers. 39 Such a "support" of religion ac
tually regulated the church by permitting state officials to 
define Christianity. Madison's famous document, Memorial 
and Remonstrance against Religious Assessments, is often 
cited as a forerunner to the Establishment Clause of the First 
Amendment.40 Yet, it also provides the classic arguments for 

37. Id. at 31. 
38. Id. 
39. Id. at 32---33, 35. 
40. Id. at 35. 
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religious freedom as promoting Christian evangelism and 
preventing government corruption of religion.41 

B. Christian Evangelism and the Memorial 
and Remonstrance 

Madison reinforces each individual human's duty to God to 
understand his nature and relation to the Creator through 
"reason and conviction, not by force or violence."42 He ob
serves, ''Whilst we assert for ourselves a freedom to embrace, 
to profess and to observe the Religion which we believe to be 
of divine origin, we cannot deny an equal freedom to those 
whose minds have not yet yielded to the evidence which has 
convinced us. "43 

From this perspective, religious faith must be freely chosen 
in order to be genuine and pleasing to God. Further, the Al
mighty is not fooled by mere outward appearances or 
observances of religious belief, especially when they are co
erced for worldly purposes. God knows when the belief is 
sincere and real. Every person must give an account to God 
for his perseverance in knowing and obeying his Creator, and 
a godly society will ensure that pursuit is unencumbered by 
both anti-religious laws and narrow religiosity. Providing the 
greatest opportunity to learn of God is a responsibility of soci
ety, which is best achieved through religious freedom. 

According to Madison, forced conversions constitute an 
"unhallowed perversion" of the truly Christian means of sal
vation, which is gentle, specific, and led by God's spirit. 44 

Speaking, teaching, preaching, personal testimonies, and 
prayer are the proper means of sharing God's love and for
giveness, not threats, bribes, and persecution. Madison 
details the disastrous history of government control of an ex
clusive religion, corrupting both church and state. 45 

Christianity flourished when it was independent of the 

41. Id. at 33. 
42. Id. 
43. Id. at 34. 
44. Id. 
45. See, e.g., id. at 35 ("[T]he 'fruits' of all state churches have been 'pride and 

indolence in the Clergy, ignorance and servility in the Laity ... [and] superstition 
and bigotry."' (alteration in original)). 
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world's authorities under "the ordinary care of Providence."46 

The Light of Christ has shone in its greatest luster when 
freed from state control and with individual Christians as 
ministers and witnesses to Jesus Christ. They most effec
tively spread the Gospel without elaborate regulations on 
church style and governance. 

Madison's Protestant orientation implies the "priesthood of 
all believers" -that every Christian is a minister and an 
evangelist in some sense and that the truth of the Christian 
faith is so simple that any believer can explain it. Any re
striction on the freedom of individual expression of religion 
would harm the spreading of religious truth and create "a 
monster feeding and thriving on its own venom, gradually 
swell[ing] to a size and strength overwhelming all laws 
human and divine."47 

On the basis of Madison's arguments that religious free
dom would advance Christianity more effectively than an 
official state church or public subsidies to ministers, the Vir
ginia Assessment bill was defeated. 48 

Forty years later, Madison wrote that the rapid spread of 
evangelical Christianity in the United States (during the Sec
ond Great Awakening in the late eighteenth and early 
nineteenth centuries) proved the efficacy of religious freedom. 
"[T]here has been an increase of religious instruc
tion .... [Which] is now diffused throughout the Community 
by preachers of every sect with almost equal zeal ... at pri
vate houses and open stations .... [T]he zeal which actuates 
them, the purity of their lives, and the attendance of the peo
ple" is all due to religious liberty.49 

Madison identifies Christian zeal-enthusiasm, commit
ment to healthy life-and a changing Christianity as 
evangelical traits missing in the cold, formal official church. 

Sixty years after his original advocacy for religious free
dom, Madison wrote that Christianity was "the best [and] 

46. Id. at 34. 
47. Id. at 35 (alteration in original). 
48. Id. 
49. RALPH KETCHAM, JAMES MADISON: A BIOGRAPHY 167 (1990). 
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purest religion."50 This faith was advanced by freedom of be
lief and liberty to profess one's faith without governmental 
restrictions. The combination of freedom of religious expres
sion or evangelism and the priesthood of all believers51 

reflects this democratic American reformed freedom of relig
ion perspective. Government restrictions on religious 
expression violate that American tradition. 

This sentiment of the benefits of religious freedom was 
echoed by President Madison in a letter to Mordecai Noah, an 
American-Jewish rabbi who had written to the President ex
pressing gratitude that religious freedom in America had 
allowed Jewish people to practice their religion without fear 
of prosecution.52 Madison wrote: 

Having ever regarded the freedom of religious opinions 
[and] worship as ... the best human provision for bring
ing all either into the same way of thinking, or into that 
mutual charity which is the only substitute, I observe 
with pleasure the view you give of the spirit in which 
your Sect partake of the blessings offered by our 
Gov[ernment] and Laws.sa 

Madison's letter to Rabbi Noah encapsulates his view of 
American religious freedom. As a Christian, his hope was 
that hearing the Gospel freely preached will bring all to a 
saving knowledge of God's love in Jesus Christ. However, 
since true faith can only be arrived at freely and voluntarily, 
until that realization occurs, religious liberty respects the be
liefs (or non-beliefs) of others and encourages a mutual 
charity. This is neither post-modernist relativism nor op
pressive orthodoxy but rather a Christian liberty advanced 
by the profession of all believers, any of whom can profess 
and explain the simple faith in Jesus. This implies an intel
lectually and spiritually mature, confident, and democratic 
citizenry, who hold strong beliefs and rely on prayer, persua-

50. Letter from James Madison to Jasper Adams (Sept. 1833), in RELIGION AND 

POLITICS IN THE EARLY REPUBLIC: JASPER ADAMS AND THE CHURCH-STATE DEBATE 

117, 117 (Daniel L. Dreisbach ed., 1996). 
51. Any Christian (not just formal clergy) can teach and preach from God's 

Word. 
52. Letter from James Madison to Mordecai M. Noah (May 15, 1818), in THE 

COMPLETE MAn1soN: His BAs1c WRITINGS 310, 310 (Saul K. Padover ed., 1953). 
53. Id. 
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sion, and ultimately the Providence of God to propagate their 
faith in a free and charitable manner. 

C. Liberty of Conscience and Jefferson's Statute for 
Religious Freedom 

These same arguments for liberty of conscience were re
flected in Thomas Jefferson's famous Statute for Religious 
Freedom.54 Jefferson drafted the statute in 1777 while a 
member of the Virginia legislature, and it became law in Jan
uary 1786. 55 The statute reflects these same sensibilities and 
values, which later become the basis for the religious freedom 
clause in the Constitution of the United States.56 "Magiste
rial in tone and sweeping in extent, Jefferson's text has been 
justly celebrated as a magna carta of the rights of conscience 
in American history."57 

The divine basis and purpose of religious freedom is ex
pressed in the statute's first sentence. 5s "Almighty God hath 
created the mind free ... [by His] supreme will .... "59 It is, 
therefore, "insusceptible of restraint," and so, official attempts 
to influence it only produce ''habits of hypocrisy and mean
ness."60 The religious dimension of this freedom is shown by 
Jefferson throughout the statute. Jefferson ascribes it to "the 
plan of the holy author of our religion" and that propagation 
of the faith cannot be achieved by coercion. 61 This reflects a 
traditional Christian view of sinful human nature by re
minding us that rulers are fallible, and therefore, it is sinful 
for them to compel others to subscribe to a certain belief 
rather than leaving it to the voluntary belief of individuals 

54. Thomas Jefferson, Bill Number 82: A Bill for Establishing Religious 
Freedom, reprinted in THOMAS JEFFERSON AND THE WALL OF SEPARATION BETWEEN 

CHURCH AND STATE 133, 133-35 (Daniel L. Dreisbach ed., 2002). 
55. THE VIRGINIA STATUTE FOR RELIGIOUS FREEDOM: !TS EVOLUTION AND 

CONSEQUENCES IN AMERICAN HISTORY viii (Merrill D. Peterson & Robert C. Vaughan 
eds., 1988). 

56. SHELDON, supra note 9, at 35. 
57. Thomas E .. Buckley, After Disestablishment: Thomas Jefferson's Wall of 

Separation in Antebellum Virginia, 61 J.S. H1sT. 445, 446 (1995). 
58. Jefferson, supra note 54, at 133. 
59. Id. 
60. Id. 
61. Id. 
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exposed to a variety of faiths in a free competitive 
environment. 62 

Similarly, that free individual with a responsibility to God 
to gain knowledge of Him, should be allowed to financially 
support the pastor he thinks will best provide such knowl
edge.63 Thus, a general tax to fund churches or clergy 
violates this individual right to support chosen teachers of re
ligious doctrine. For Jefferson, it also provides an 
"incitement to earnest and unremitting labours [of ministers] 
for the instruction of mankind" in religious truth and du
ties.64 Such incentive is necessary for clergy, as with any 
other men, who are easily seduced by "worldly honours and 
emoluments."65 A competitive marketplace of religious 
thought and practice is important to a healthy and vibrant 
faith, just as a free marketplace of economics is to material 
prosperity. A government monopoly in either produces ineffi
ciency, sloth, oppression, and, ultimately, poverty. For the 
state to exclusively support a single church is "to corrupt the 
principles of that very religion [Christianity] it is meant to 
encourage," by emphasizing and rewarding external conform
ity rather than internal faith and by bribing those to 
subscribe to a worldly religion while branding as criminal 
those who "withstand such temptation."66 

Furthermore, the truth of the Christian gospel "will prevail 
if left to herself[,] ... [and truth] has nothing to fear from the 
conflict unless by human interposition disarmed of her natu
ral weapons, free argument and debate; errors ceasing to be 
dangerous when it is permitted freely to contradict them."67 

The evangelical Christian faith will spread most effectively 
by the free profession of its beliefs by all believers. 

The Bill for Establishing Religious Freedom concludes 
"that all men shall be free to profess, and by argument [not 
violence] to maintain," their religious beliefs without govern-

62. Id. 
63. Id. at 133-34. 
64. Id. at 134. 
65. Id. 
66. Id. 
67. Id. 
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ment restrictions. 68 Like Madison's Memorial and 
Remonstrance, Jefferson's work reflects a belief that freedom 
of religion would promote Christian evangelism peacefully 
and voluntarily. "Almighty God hath created the mind free," 
thus, the Truth will prevail in a free marketplace of ideas."" 

Ultimately, as the works of Madison and Jefferson demon
strate, religious freedom is fundamental and was the 
paramount rationale for the Virginia Bill for Establishing Re
ligious Freedom (and later the Establishment Clause). In 
order to promote religious liberty and Christian evangelism, 
government regulation of religious practice and sponsorship 
of religion must be abolished. Nevertheless, America's relig
ious culture remained intact and was strengthened as a 
result. Thus, the Establishment Clause, which limits govern
ment involvement in the field of religion, is itself a product of 
America's religious character. 

IL RELIGION IN AMERICAN CULTURE 

Alexis de Tocqueville warned, "It must never be forgotten 
that religion gave birth to Anglo-American society. In the 
United States religion is therefore commingled with all the 
habits of the nation and all the feelings of patriotism; whence 
it derives a particular force."70 Tocqueville eloquently de
scribed the religious aspect of American culture. 71 Indeed, 
religion played an important part in early American life and 
continues to influence American society today. 

A. American Establishment Clause Jurisprudence 

Supreme Court Justice Joseph Story, writing in his Com-
mentaries on the Constitution of the United States, noted: 

[Alt the time of the adoption of the constitution, and of 
the [first] amendment to it ... the general, if not the uni
versal, sentiment in America was, that Christianity 
ought to receive encouragement from the state, so far as 

68. Id. 
69. Id. at 133. 
70. DE TOCQUEVILLE, supra note 2, at 396. 
71. Id. 
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it is not incompatible with the private rights of con
science, and the freedom of religious worship.72 

In Church of the Holy Trinity v. United States, the Supreme 
Court declared by unanimous opinion that in 

American life as expressed by its laws, its business, its 
customs and its society, we find everywhere a clear recog
nition of the same truth. Among other matters note the 
following: The form of oath universally prevailing, con
cluding with an appeal to the Almighty; the custom of 
opening sessions of all deliberative bodies and most con
ventions with prayer; the prefatory words of all wills, "In 
the name of God, amen;" ... the churches and church 
organizations which abound in every city, town and ham
let; the multitude of charitable organizations existing 
everywhere under Christian auspices . . . . These, and 
many other matters which might be noticed, add a vol
ume of unofficial declarations to the mass of organic 
utterances that this is a Christian nation.73 

The Court also stated, "[N]o purpose of action against relig
ion can be imputed to any legislation, state or national, 
because this is a religious people. This is historically true. 
From the discovery of this continent to the present hour, 
there is a single voice making this affirmation."74 

Supreme Court Justice George Sutherland repeated the 
"Christian nation" assertion in United States v. Macintosh.75 

Moreover, in Zorach v. Clauson, Justice Douglas, delivering 
the opinion of the Supreme Court in 1952, declared, "We are 
a religious people whose institutions presuppose a Supreme 
Being."76 Further, the Supreme Court observed in School 
District of Abington Township v. Schempp: 

It is true that religion has been closely identified with 
our history and government. . . . The fact that the 
Founding Fathers believed devotedly that there was a 
God and that the unalienable rights of man were rooted 
in Him is clearly evidenced in their writings, from the 
Mayflower Compact to the Constitution itself. . . . It can 

72. JosEPH STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED STATES 

700 (Ronald D. Rotunda & John E. Nowak eds., C. Acad. Press 1987) (1833). 
73. Church of the Holy Trinity v. United States, 143 U.S. 457, 471 (1892). 
74. Id. at 465. 
75. United States v. Macintosh, 283 U.S. 605, 625 (1931) ("We are a Christian 

people .... "). 
76. Zorach v. Clauson, 343 U.S. 306, 313 (1952). 



No. l] America's Organic Constitution 

be truly said, therefore, that today, as in the beginning, 
our national life reflects a religious people who, in the 
words of Madison, are "earnestly praying, as ... in duty 
bound, that the Supreme Lawgiver of the Universe ... 
guide them into every measure which may be worthy of 
his [blessing .... ]"77 

15 

Recent judicial decisions, however, illustrate great tension 
between the widespread cultural acceptance of public religion 
and the strong religious character of American society and 
the modern interpretations of the Establishment Clause. The 
Supreme Court has held that non-denominational prayer in 
public schools is unconstitutional.78 Nonsectarian prayers at 
high school graduations are unconstitutional.79 The teaching 
of "creation science" along with evolution to explain the origin 
of life in public schools is unconstitutional. so Even student
led, student-initiated prayer at a public school football game 
violates the Establishment Clause of the First Amendment.81 

Under the Court's various tests, some forms of ceremonial 
religion do not violate interpretations of the Establishment 
Clause. Legislative prayer82 and government-sponsored na
tivity displayssa are acceptable. Displaying a Ten 
Commandments monument on public property may be consti
tutional if "the Commandments' text on [the] monument 
conveys a predominantly secular message,"84 otherwise, dis
play of the Ten Commandments is unconstitutional.85 

77. Sch. Dist. of Abington Twp. v. Schempp, 374 U.S. 203, 212-13 (1963) 
(alterations in original) (citation omitted). 

78. Engel v. Vitale, 370 U.S. 421, 434--36 (1962). 
79. Lee v. Weisman, 505 U.S. 577, 598-99 (1992). 
80. Edwards v. Aguillard, 482 U.S. 578, 608 (1987). Likewise, a state may not 

constitutionally prohibit the teaching of evolution. Epperson v. Arkansas, 393 U.S. 
97, 109 (1968). Intelligent Design and Creationism, according to one court, are not 
even areas of legitimate scientific research. Kitzmiller v. Dover Area Sch. Dist., 400 
F. Supp. 2d 707, 725 (M.D. Pa. 2005). 

81. Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 316-17 (2000). 
82. Marsh v. Chambers, 463 U.S. 783, 795 (1983) (affirming the 

constitutionality of a state legislature opening its sessions with a prayer by a 
Christian minister). 

83. Lynch v. Donnelly, 465 U.S. 668, 687 (1984) (allowing a municipality to erect 
a Nativity scene as part of its annual holiday display). 

84. Van Orden v. Perry, 545 U.S. 677, 702 (2005) (Breyer, J., concurring in 
judgment). 

85. McCreary Cnty. v. ACLU, 545 U.S. 844, 881 (2005). Even if a Ten 
Commandments monument were purchased with private contributions, it may not 
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The Supreme Court has developed three tests devised to 
determine whether a state sponsored activity violates the Es
tablishment Clause of the First Amendment.86 The Court 
has "draw[n] lines with reference to the three main evils 
against which the Establishment Clause was intended to af
ford protection: 'sponsorship, financial support, and active 
involvement of the sovereign in religious activity."'S7 Ulti
mately, the tests seek to erect "a wall of separation between 
church and State."ss 

First, the Court announced a three-prong test in Lemon v. 
Kurtzman.89 To survive constitutional review, "[f]irst, the 
statute must have a secular legislative purpose; second, its 
principal or primary effect must be one that neither advances 
nor inhibits religion[;] ... finally, the statute must not foster 
'an excessive government entanglement with religion."'90 Es
sentially, the Lemon test requires courts to "determin[e] ... 
whether [government action] constitutes an impermissible 
endorsement or disapproval of religion."91 Under the Lemon 
test, for example, the use of state funds may not supplement 
the salaries of teachers of secular subjects in private religious 
schools.92 

Applying the Lemon test in Wallace v. Jaffree, the Supreme 
Court considered an Alabama statute permitting public 
school teachers to employ a moment of silence "for meditation 
or voluntary prayer."93 The Court concluded that the "actual 
purpose" of the law was impermissible because the law 

be constitutionally displayed on the wall of a public classroom. Stone v. Graham, 
449 U.S. 39, 42-43 (1980). 

86. The three-pronged Lemon test, Lemon v. Kurtzman, 403 U.S. 602, 612-13 
(1971); the endorsement test, Cnty. of Allegheny v. ACLU, 492 U.S. 573, 597 (1989); 
and the coercion test, Lee v. Weisman, 505 U.S. 577, 587 (1992). 

87. Lemon, 403 U.S. at 612 (quoting Walz v. Tax Comm'n, 397 U.S. 664, 668 
(1970)). 

88. Everson v. Bd. of Educ., 330 U.S. 1, 16 (1947) (internal quotation marks 
omitted) (quoting Reynolds v. United States, 98 U.S. 145, 164 (1878)). 

89. 403 U.S. at 612-13. 
90. Id. (citation omitted) (quoting Walz, 397 U.S. at 674). 
91. Linnemeir v. Bd. of Trs. of Purdue Univ., 260 F.3d 757, 764 (7th Cir. 2001). 
92. Lemon, 403 U.S. at 625. 
93. Wallace v. Jaffree, 472 U.S. 38, 40 (1985) (internal quotation marks 

omitted). 
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lacked a secular purpose as required by Lemon.94 In School 
District of Grand Rapids v. Ball, public funding for teachers 
of secular subjects in a religious school also failed the Lemon 
test.95 While the law's purpose was secular, which satisfied 
the first Lemon prong, the program violated the second prong 
because it promoted religion in effect.96 

The second test, developed by the Court in County of Alle
gheny v. American Civil Liberties Union, is known as the 
endorsement test.97 The Court, combining the "purpose" and 
"effect" prongs of Lemon, announced that the key inquiry is 
whether "religion or a particular religious belief is favored or 
preferred" by the government.98 Essentially, the government 
"may not ... promote one religion or religious theory against 
another."99 Thus, a courthouse holiday display, according to 
the Court, "sends an unmistakable message·that [the county] 
supports and promotes the Christian praise to God that is the 
[display's] religious message."100 

Finally, in Lee v. Weisman, the Court declined to apply the 
Lemon three-prong test or the endorsement test from Alle
gheny.101 Instead, the Court focused on whether someone 
would feel coerced by the government policy.102 For the 
Court, the coercive effects of peer pressure and public demon
stration amount to an establishment of religion in violation of 
the First Amendment.103 Thus, the nonsectarian prayer at a 
high school graduation violated the Establishment Clause be
cause the plaintiff was coerced to attend or participate in a 
traditional or ceremonial religious exercise.104 In holding 
that student-led prayers are unconstitutional, the Court 

94. Id. at 56 ("[N]o consideration of the second or third criteria is necessary ifa 
statute does not have a clearly secular purpose."). 

95. Sch. Dist. of Grand Rapids v. Ball, 473 U.S. 373, 383, 397-98 (1985). 
96. Id. at 385. 
97. Cnty. of Allegheny v. ACLU, 492 U.S. 573, 597 (1989). 
98. Id. at 592-93 (internal quotation marks omitted) (quoting Jaffree, 472 U.S. 

at 70 (O'Connor, J., concurring in judgment)). 
99. Id. at 593 (internal quotation marks omitted) (quoting Epperson v. 

Arkansas, 393 U.S. 97, 104 (1968)). 
100. Id. at 600. 
101. Lee v. Weisman, 505 U.S. 577, 587 (1992). 
102. Id. 
103. Id. at 593. 
104. Id. at 593-94. 
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noted that "sponsorship of a religious message is impermissi
ble because it sends the ancillary message to members of the 
audience who are nonadherants [sic] 'that they are outsiders, 
not full members of the political community, and an accompa
nying message to adherants [sic] that they are insiders, 
favored members of the political community."'105 

Recent constitutional challenges focus on public expres
sions of religion despite the "unbroken history of official 
acknowledgment by all three branches of government of the 
role of religion in American life."106 For instance, two contro
versial cases in particular involve challenges to the Pledge of 
Allegiance1D7 and the National Day of Prayer.1os 

In June 2002, the U.S. Court of Appeals for the Ninth Cir
cuit held that inclusion of the words "under God" in the 
Pledge of Allegiance was unconstitutional in Newdow v. 
United States Congress. 109 The court employed all three Su
preme Court Establishment Clause tests.110 The pledge 
failed the Allegheny endorsement test because it was viewed 
as an endorsement of religion.111 It also failed the coercion 

105. Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 309-10 (2000) (quoting 
Lynch v. Donnelly 465 U.S. 668, 688 (1984) (O'Connor, J., concurriog)). 

106. Lynch, 465 U.S. at 674. 
107. Newdow v. U.S. Cong. (Newdow I), 292 F.3d 597 (9th Cir. 2002), amended by 

Newdow v. U.S. Cong. (Jvewdow II), 328 F.3d 466 (9th Cir. 2003) (order stayed). It 
should be noted that the Seventh Circuit Court of Appeals has concluded that the 
phrase "under God" in the Pledge of Allegiance does not violate the Establishment 
Clause because it is a "ceremonial reference I] to God [rather than a] supplication[] 
for divine assistance." Sherman v. Cmty. Consol. Sch. Dist. 21 of Wheeling Twp., 
980 F.2d 437, 446-47 (7th Cir. 1992). 

108. Freedom From Religion Found. v. Obama, 705 F. Supp. 2d 1039 (W.D. Wis. 
2010). 

109. Newdow I, 292 F.3d at 612. 
110. Since the Supreme Court has announced three tests, the Ninth Circuit 

viewed that it was "free to apply any or all of the three tests, and to invalidate any 
measure that fails any one of them." Id. at 607. The Court utilized all three tests for 
completeness. Id. In an amended opinion, the Ninth Circuit rested only on the 
coercion test in finding an Establishment Clause violation. Newdow II, 328 F.3d at 
490. 

111. Newdow I, 292 F.3d at 607--08. Rather than a description of the historic 
importance of religion in America, the court viewed the words "under God" to be a 
recognition of a particular religious belief-monotheism, and that "it borders on 
sophistry to suggest that the reasonable atheist would not feel less than a full 
member of the political community every time his fellow Americans recited, as part 
of their expression of patriotism and love for country, a phrase he believed to be 
false." Id. (quotiog Cnty. of Allegheny v. ACLU, 492 U.S. 573, 673 (1989) (Kennedy, 
J., dissenting)). 
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test of Lee v. Weisman. 112 Finally, under the Lemon test, the 
law violated the "purpose" prong.113 While the defendants ar
gued that the Pledge has a secular purpose, 114 the court 
concluded the purpose of the phrase "under God" is to "ad
vance religion."115 Further, "the policy is highly likely to 
convey an impermissible message of endorsement to some 
and disapproval to others of their beliefs regarding the exis
tence of a monotheistic God."116 

In 2010, the United States District Court for the Western 
District of Wisconsin held that the National Day of Prayer 
violates the Establishment Clause in Freedom From Religion 
Foundation v. Obama. 117 The National Day of Prayer was of
ficially recognized by Congress in 1988 "setting aside the first 
Thursday in May as the date on which the National Day of 
Prayer is celebrated."118 Since 1952, however, Presidents 
have designated a National Day of Prayer each year by public 
proclamation119 "on which the people of the United States 
may turn to God in prayer and meditation at churches, in 
groups, and as individuals."120 Robert Gibbs, then press sec
retary to President Barack Obama, stated that the National 
Day of Prayer is simply an "acknowledgment of the role of 
religion in American life."121 After examining the Supreme 
Court's Endorsement Test in Lemon,122 the coercive effects of 

112. Newdow I, 292 F.3d at 608. Relying heavily on Lee v. Weisman, 505 U.S. 577 
(1992), the majority felt that the Pledge of Allegiance constituted "an attempt to 
enforce a 'religious orthodoxy' of monotheism." Newdow I, 292 F.3d at 609. 

113. Newdow I, 292 F.3d at 610. 
114. Id. at 609-10. 
115. Id. at 610. 
116. Id. at 611. 
117. Freedom From Religion Found. v. Obama, 705 F. Supp. 2d 1039, 1069-70 

(W.D. Wis. 2010). 
118. Act of May 5, 1988, Pub. L. No. 100-307, 102 Stat. 456 (codified as 36 U.S.C. 

§ 119) (providing for a National Day of Prayer). 
119. Freedom From Religion, 705 F. Supp. 2d at 1045. 
120. 36 u.s.c. § 119 (2006). 
121. Freedom From Religion, 705 F. Supp. 2d at 1042 (internal quotation marks 

omitted). 
122. Id. at 1050-57. "The statute itself defines prayer as a method of'turn[ing] to 

God.'" Id. at 1050-51 (alteration in original) (quoting 36 U.S.C. § 119 (2006)). "A 
reasonable observer of the statute or a proclamation designating the National Day of 
Prayer would conclude that the federal government is encouraging her to pray." Id. 
at 1051. ''Because the National Day of Prayer does not have a secular purpose or 
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the statute,123 and "ceremonial deism,"124 the District Court 
declared that "the federal government may not endorse 
prayer in a statute as it has [here]."125 The National Day of 
Prayer "does not use prayer to further a secular purpose; it 
endorses prayer for its own sake."126 

In 2010, the United States Supreme Court rejected First 
Amendment claims made by the Christian Legal Society 
(CLS) of the University of California, Hastings College of 
Law.127 In order to receive official recognition and registra
tion as a student group, Hastings College of Law required 
that CLS accept all students as members regardless of their 
beliefs.128 School recognition entitles student organizations 
to certain benefits.129 CLS, on the other hand, required mem
bers to abstain from certain behaviors proscribed in a 
"Statement of Faith."130 When CLS refused to change its 

effect, it cannot survive scrutiny under Lemon and the endorsement test." Id. at 
1057. 

123. Id. at 1057-58. 
124. Id. at 1059-61 (internal quotation marks omitted). 
125. Id. at 1070. 
126. Id. at 1061. 
127. Christian Legal Soc'y Chapter of the Univ. of Cal., Hastings Coll. of Law 

(CLS) v. Martinez, 130 S. Ct. 2971, 2978 (2010). 
128. Id. at 2979-80. 
129. Id. at 3002 (Alito, J., dissenting). 

Groups that are granted registration are entitled to meet on university 
grounds and to access multiple channels for communicating with 
students and faculty-including posting messages on designated 
bulletin boards, sending mass e-mails to the student body, distributing 
material through the Student Information Center, and participating in 
the annual student organizations fair. They may also apply for limited 
travel funds, which appear to total about $4,000 to $5,000 per year-or 
less than $85 per registered group. Most of the funds available to RSOs 
come from an annual student activity fee that every student roust pay. 

Id. (Alito, J., dissenting) (citations omitted). 
130. Id. at 3001 (Alito, J., dissenting). 

All CLS members must sign a Statement of Faith affirming belief in 
fundamental Christian doctrines, including the belief that the Bible is 
"the inspired Word of God." In early 2004, the national organization 
adopted a resolution stating that "[i]n view of the clear dictates of 
Scripture, unrepentant participation in or advocacy of a sexually 
immoral lifestyle is inconsistent with an affirmation of the Statement of 
Faith, and consequently may be regarded by CLS as disqualifying such 
an individual from CLS membership." The resolution made it clear 
that "a sexually immoral lifestyle," in CLS's view, includes engaging in 
1'acts of sexual conduct outside of God's design for marriage between 
one man and one woman." It was shortly after this resolution was 
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membership criteria to comply with the school's religion and 
sexual orientation provisions of the nondiscrimination policy, 
Hastings denied its request for registration and made "CLS 
the only student group whose application for registration has 
ever been rejected."131 Justice Samuel Alita, in his dissent, 
warned that the case represents "a serious setback for free
dom of expression in this country."132 The exclusion of CLS 
at Hastings amounts to secular coercion. Accordingly, a relig
ious group must accept those who are hostile to the religion's 
core beliefs ifit wants to be a part of the political community. 
This decision "does violence to the very idea of a university 
and is contrary to centuries old traditions of free speech and 
academic freedom on the campuses of public institutions of 
higher learning in this country."1ss 

As these cases demonstrate, the Supreme Court's tests are 
problematic. On one hand, Lemon declares that government 
must not be excessively entangled with religion.134 On the 
other hand, prayer may not be offered in public because of its 
coercive effects135 unless it is ceremonial (without worry of 
coercive effects).136 Do the coercive effects of celebrating 
Christmas or Thanksgiving amount to an establishment of 
religion? Must all references to Christianity or God be re
moved from the public buildings in Washington? Are "faith
based" initiatives automatically unconstitutional? 

B. Everson, Jefferson, and the "Wall of Separation" 

To answer questions as these, courts often cite the words of 
James Madison and Thomas Jefferson, whose contributions 
continue to influence our understanding of the First Amend-

passed that the Hastings chapter of CLS applied to register with the 
law school. 

Id. (Alita, J., dissenting) (alteration in original) (citations omitted). 
131. Id. at 3002 (Alito, J., dissenting). 
132. Id. at 3020 (Alito, J., dissenting). 
133. Brief for The Rutherford Inst. as Amici Curiae Supporting Petitioner at 2, 

Christian Legal Soc'y Chapter of the Univ. of Cal., Hastings Coll. of Law (CLS) v. 
Martinez, 130 S. Ct. 2971 (2010). 

134. Lemon v. Kurtzman, 403 U.S. 602, 612-13 (1971). 
135. Santa Fe lndep. Sch. Dist. v. Doe, 530 U.S. 290, 316-17 (2000). 
136. Marsh v. Chambers, 463 U.S. 783, 794-95 (1983). 
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ment's religious clauses. Justice Hugo Black recounted in his 
1947 majority opinion in Everson v. Board of Education that 

[Madison] eloquently argued that a true religion did not 
need the support oflaw; that no person, either believer or 
non-believer, should be taxed to support a religious insti
tution of any kind; that the best interest of a society 
required that the minds of men always be wholly free; 
and that cruel persecutions were the inevitable result of 
government-established religions .... 

This Court has previously recognized that the provi
sions of the First Amendment, in the drafting and 
adoption of which Madison and Jefferson played such 
leading roles, had the same objective and were intended 
to provide the same protection against governmental in
trusion on religious liberty as the Virginia statute.137 

Thomas Jefferson described the positive effects of this in 
his portrayal of religious liberty in his home town where, 
without individual church buildings, the four denominations 
worshipped together in the county courthouse. "In our village 
of Charlottesville there is a good deal of religion . . . . The 
courthouse is the common temple . . . . Episcopalian and 
Presbyterian, Methodist and Baptist, meet together, join in 
hymning their Maker, listen with attention and devotion to 
each other's preachers and all mix in society with perfect har
mony."138 Obviously, even the use of public property was not 
considered a violation of religious liberty by Jefferson as long 
as it was open to all. 

Indeed, Jefferson famously coined the "wall of separation" 
metaphor in his letter to the Baptists of Danbury, Connecti
cut, a decade after the passage of the First Amendment.139 

Using Jefferson's letter to interpret the meaning of the Estab
lishment Clause, Justice Black wrote in Everson, "The First 
Amendment has erected a wall between church and state. 
That wall must be kept high and impregnable. We could not 
approve the slightest breach."140 

137. Everson v. Bd. of Educ., 330 U.S. 1, 12-13 (1947). 
138. SHELDON, supra note 9, at 110. 
139. Letter from Thomas Jefferson to the Danbury Baptist Association in the 

State of Connecticut (Jan. 1, 1802), in THOMAS JEFFERSON: WRITINGS 510, 510 
(Merrill D. Peterson ed., 1984). 

140. Everson v. Bd. of Educ., 330 U.S. at 18. 
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Yet, Jefferson, the creator of the high and impregnable wall 
of separation, significantly breached the wall at a fundamen
tal level as President. Jefferson employed the Catholic 
Church for a government sponsored "faith-based initia
tive."141 An 1803 treaty with the Kaskaskia Tribe of Indians 
provided that 

The greater part of the said tribe have been baptised and 
received into the Catholic church to which they are much 
attached, the United States will give annually for seven 
years one hundred dollars towards the support of a priest 
of that religion, who will engage to perform for the said 
tribe the duties of his office and also to instruct as many 
of their children as possible in the rudiments of litera
ture. And the United States will further give the sum of 
three hundred dollars to assist the said tribe in the erec
tion of a church.142 

The treaty resulted in direct funding of a pervasively secta
rian cause, "which included celebrating the Mass and 
administering the other Sacraments, praying, and evangeliz
ing'' as well as ''.iob training, skill instruction, or 
recreation."143 Jefferson's own program would most certainly 
be held unconstitutional by today's Establishment Clause 
standards.144 

C. Public Religion in America 

Modern Establishment Clause jurisprudence seems to 
overlook the role of religion in America's unwritten constitu
tion. Founding-era documents contain numerous references 
to God, religion, or the Creator. For example, the Declaration 
of Independence famously declared that "all men are created 
equal, that they are endowed by their Creator with certain 

141. See James A. Davids, Putting Faith in Prison Programs, and Its 
Constitutionality Under Thomas Jefferson's Faith-Based Initiative, 6 AvE MARIA L. 
REv. 341, 371-72 (2008) (internal quotation marks omitted). 

142. Treaty Between the United States of America and the Kaskaskia Tribe of 
Indians, U.S. -Kaskaskia Tribe of Indians, art. 3, Aug. 13, 1803, 7 Stat. 78. 

143. Davids, supra note 141, at 372-73. 
144. See generally Lee v. Weisman, 505 U.S. 577, 580 (1992); Cnty. of Allegheny 

v. ACLU, 492 U.S. 573, 578 (1989); Lemon v. Kurtzman, 403 U.S. 602, 606-07 (1971) 
(explaining the standards and tests as developed by courts which has become 
modern Establishment Clause jurisprudence). 
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unalienable Rights."145 The Northwest Ordinance of 1787 de
clared, "Religion, morality, and knowledge, [are] necessary to 
good government and the happiness of mankind .... "1•e The 
Articles of Confederation,147 several early state constitu
tions,148 the Declaration of the Causes and Necessity of 
Taking up Arms,149 the Virginia Bill of Rights of 1776,15o the 
Liberty Bell in Pennsylvania,151 the first edition of Webster's 
dictionary in 1828,152 and a host of other documents, includ
ing the Federalist Papers, 153 make clear references to 
religion. 

145. THE DECLARATION OF INDEPENDENCE para. 2 (U.S. 1776). 

146. Northwest Ordinance of 1787, reprinted in JAMES McCLELLAN, LIBERTY, 

ORDER, AND JUSTICE: AN INTRODUCTION TO THE CONSTITUTIONAL PRINCIPLES OF 

.AMERICAN GOVERNMENT 454, 459 (Liberty Fund 3d ed. 2000). 
147. ARTICLES OF CONFEDERATION of 1781, art. XIII, para. 2. 
148. The 1776 Constitution of Connecticut stated until 1818 that "the free 

Fruition of such Liberties and Privileges as Humanity, Civility and Christianity call 
for, as is due to every Man in his Place and Proportion." CoNN. CONST. of 1776, 
pmbl. The 1831 Constitution of Delaware stated that "it is the duty of all men 
frequently to assemble together for the public worship of the Author of the universe." 
DEL. CONST. of 1831, art. I, § 1. The 1776 Maryland Declaration of Rights until 1851 
stated "That, as it is the duty of every man to worship God in such a manner as he 
thinks most acceptable to him; all persons professing the Christian religion, are 
equally entitled to protection in their religious liberty .... " Mn. CoNST. of 1776, art. 
XXXIII. The 1780 Massachusetts Constitution stated until 1863, "[T]he people of 
this Commonwealth ... invest their Legislature with power to ... make suitable 
provision ... for the institution of the public worship of God and for the support and 
maintenance of public Protestant teachers .... " MAss. CONST. of 1780, art. III. The 
1776 Constitution of North Carolina provided until 1876: 

That no person, who shall deny the being of God or the truth of the 
Protestant religion, or the divine authority either of the Old or New 
Testaments, or who shall hold religious principles incompatible with 
the freedom and safety of the State, shall be capable of holding any 
office or place of trust or profit in the civil department within this State. 

N.C. CONST. of 1776, art. XXXII. 
149. Declaration of the Causes and Necessity of Taking up Arms (July 6, 1775), 

reprinted in McCLELLAN, supra note 146, at 176, 176 (making abundant references 
to God). 

150. Virginia Declaration of Rights (June 12, 1776), reprinted in McCLELLAN, 
supra note 146, at 188, 190 ("[R]eligion, or the duty ·which we owe to our 
Creator ... can be directed only by reason and conviction, not by force or violence; 
and . . . it is the duty of all to practice Christian forbearance, love and charity 
towards each other."), 

151. The Liberty Bell's inscription, "Proclaim liberty through all the land and to 
all the inhabitants thereof," comes from Leviticus 25:10. CHARLES W. DUNN & J. 
DAVID WoonARD, THE CONSERVATIVE TRAD1TION IN AMERICA 133 (1996). 

152. Id. at 134--35. 
153. See, e.g., THE FEDERALIST No. 43, at 229 (James Madison) (George W. Carey 

& James McClellan eds., Gideon ed. 2001) ("[T]he transcendent law of nature and of 



No. l] America's Organic Constitution 25 

For years, a religious worship service was held inside the 
United States Capitol.154 The Supreme Court opens each 
day's Session with the words, "God save the United States 
and this Honorable Court."155 Both houses of Congress open 
their daily sessions with prayer.156 The words "IN Gon WE 
TRUST" have been impressed on our coins since 1865.157 The 
Presidential Oath of Office to "protect and defend the Consti
tution of the United States"158 traditionally includes the 
codicil, "[s]o help me God."159 

Religious references within Presidential Proclamations are 
abundant. For instance, President George Washington, in 
his proclamation of October 3, 1789, urged Americans to 

unite in most humbly offering our prayers and supplica
tions to the great Lord and Ruler of Nations, and beseech 
him to pardon our national and other transgres
sions; ... to render our national government a blessing to 
all the people, ... to promote the knowledge and practice 
of true religion and virtue, ... and, generally, to grant 
unto all mankind such a degree of temporal prosperity as 
he alone knows to be best. 1so 

President John Adams issued a National Proclamation in 
1799, calling on citizens to perform their religious duties on a 

day of solemn humiliation, fasting, and prayer; that the 
citizens, on that day, abstain as far as may be from their 
secular occupations, devote the time to the sacred duties 
ofreligion, in public and in private; that they call to mind 

nature's God, which declares that the safety and happiness of society, are the objects 
at which all political institutions aim .... "). 

154. The State Becomes the Church: Jefferson and Madison, LIBR. CoNG., 
www.loc.gov/exhibits/religion/rel06-2.html (last updated July 23, 2010); see also Joel 
Hefley, Congress and Religion: One Representative's View, 20 NOTRE DAME J.L. 
ETHICS & Pue. PoL'Y 335, 345-46 (2006). 

155. 370 U.S. 421, 446 (1962) (Stewart, J., dissenting) (internal quotation marks 
omitted). 

156. Id. (Stewart, J., dissenting). 
157. Id. at 449 (Stewart, J., dissenting) (internal quotation marks omitted). 
158. U.S. CoNST. art. II,§ 1, cl. 8 (internal quotation marks omitted). 
159. It has been suggested that at the first Presidential Inauguration, George 

Washington added the words "[sJo help me God" after the oath. Facts and Firsts, 
JOINT CONG. Co:MMI'ITEE ON INAUGURAL CEREMONIES, http://inaugural.senate.gov/ 
history/factsandfirsts/index.cfm (last visited Apr. 14, 2011). 

160. George Washington, Proclamation for a National Thanksgiving (Oct. 3, 
1789), in 12 THE WRITINGS OF GEORGE WASHINGTON 119, 120 (Jared Sparks ed., 
1837). 
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our numerous offences against the most high God, con
fess them before him with the sincerest penitence, 
implore his pardoning mercy, through the Great Media
tor and Redeemer, for our past transgressions, and that, 
through the grace of his Holy Spirit, we may be disposed 
and enabled to yield a more suitable obedience to his 
righteous requisitions in time to come .... 1s1 

Though the language may be less overtly spiritual today, 
Presidential Proclamations maintain their spiritual charac
ter and this religious language cannot be completely muted. 
President Ronald Reagan's 1985 Proclamation, for example, 
notes a mutual manifestation of "gratitude to God for the 
many blessings He has showered upon our land and upon its 
people" and insists that Americans "thank God for our fami
lies, friends, and neighbors, and for the joy of this very 
festival we celebrate in His name."162 Even President Barack 
Obama, in November 2010, publically celebrated and pro
claimed a day to "lift up our hearts in gratitude to God for our 
many blessings, for one another, and for our Nation."163 

As Justice Stewart demonstrates in a dissenting opinion in 
Engel v. Vitale, other public references to religion by the 
President are plentiful.164 He cites language from Presidents 
George Washington, John Adams, Thomas Jefferson, James 
Madison, Abraham Lincoln, Grover Cleveland, Woodrow Wil
son, Franklin D. Roosevelt, Dwight D. Eisenhower, and John 
F. Kennedy to illustrate this point.165 President Kennedy, for 
instance, said in his inaugural address, "let us go forth to lead 
the land we love, asking His blessing and His help, but know
ing that here on earth God's work must truly be our own."166 

Examination of presidential public declarations on religion 
should begin with the nation's.first president. George Wash
ington stated, "The signal Instances of providential Goodness 

161. John Adams, Proclamation for a National Fast (Mar. 6, 1799), in 9 THE 
WORKS OF JOHN ADAMS, SECOND PRESIDENT OF THE UNITED STATES 172, 173 (Charles 
Francis Adams ed., 1854). 

162. Presidential Proclamation No. 5412, 50 Fed. Reg. 47525 (Nov. 15, 1985). 
163. Presidential Proclamation No. 8606, 75 Fed. Reg. 74605 (Nov. 23, 2010). 
164. 370 U.S. 421, 445-49 (1962) (Stewart, J., dissenting). 
165. Id. at 446-49 n.3 (Stewart, J., dissenting). 
166. John F. Kennedy, Inaugural Address (Jan. 20, 1961) in INAUGURAL 

ADDRESSES OF THE PRESIDENTS OF THE UNITED STATES, H.R. Doc. No. 87-218, at 267, 
270 (1961). 
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which we have experienced and which have now almost 
crowned our labours with complete Success, demand from us 
in a peculiar manner the warmest returns of Gratitude and 
Piety to the Supreme Author of all Good."167 In a letter writ
ten upon his resignation as Commander-in-Chief of the 
Continental Army, George Washington borrowed from Scrip
ture to communicate his political messages, saying 

I now make it my earnest prayer, that God would have 
you, and the State over which you preside, in his holy 
protection, that he would incline the hearts of the Citi
zens to cultivate a spirit of subordination and obedience 
to Government, to entertain a brotherly affection and 
love for one another, for their fellow Citizens of the 
United States at large, and particularly for their breth
ren who have served in the Field, and finally, that he 
would most graciously be pleased to dispose us all, to do 
Justice, to love mercy, and to demean ourselves with that 
Charity, humility and pacific temper of mind, which were 
the Characteristicks [sic] of the Divine Author of our 
blessed Religion, and without an humble imitation of 
whose example in these things, we can never hope to be a 
happy N ation.168 

Washington further stressed the importance of religion in 
his 1796 Farewell Address in stating, "Of all the dispositions 
and habits which lead to political prosperity, Religion and 
Morality are indispensable supports."169 

In times of national crisis, Presidents from Abraham Lin
coln to George W. Bush have publicly called upon God to 
provide heavenly wisdom and protection for the nation.170 
Lincoln's Gettysburg Address referred to America as "the Na-

167. George Washington, General Orders (May 2, 1778), in 11 THE WRITINGS OF 

GEORGE WASHINGTON 342, 343 (John c. Fitzpatrick, ed., 1938). 
168. George Washington, Circular to the States (June 8, 1783), in 26 THE 

WRITINGS OF GEORGE WASHINGTON, supra note 167, at 483, 496. Washington 
borrowed from Old Testament scripture: "He hath showed thee, 0 man, what is 
good; and what doth the Lord require of thee, but to do justly, and to love mercy, and 
to walk humbly with thy God?" Micah 6:8 (KJV). 

169. George Washington, Farewell Address (Sept. 1796), in WASHINGTON'S 
FAREWELL ADDRESS, TO THE PEOPLE OF THE UNITED STATES 11 (Packer, Barrett & 
Park 1838). 

170. See Hefley, supra note 154, at 346-49 (referencing, inter alia, President 
Wilson's 1917 request for Congress to declare war on Germany in which the 
President calls on God to help the United States; President Franklin Roosevelt's 
1944 speech asking the country to pray "Almighty God . .. preserve our public, our 
religion, and our civilization .... "; and President Reagan's statements for God to 
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tion under God,"171 and Lincoln's second inaugural 
address referenced God repeatedly.172 Bush, addressing to 
the nation after the September 11 terrorist attacks on the 
World Trade Center and Pentagon in 2001, stated 

The course of this conflict is not known, yet its outcome is 
certain. Freedom and fear, justice and cruelty have al
ways been at war, and we know that God is not neutral 
between them. Fellow citizens, we'll meet violence with 
patient justice, assured of the rightness of our cause and 
confident of the victories to come. In all that lies before 
us, may God grant us wisdom, and may He watch over 
the United States of America.173 

Popular references to religion remain a cherished part of 
American culture. The final stanza of America's national an
them, The Star Spangled Banner, concludes with the words, 
"And this be our motto-'In God is our Trust;' And the star
spangled banner in triumph shall wave O'er the Land of the 
free and the Home of the Brave!"174 Other treasured songs, 
such as God Bless America,175 America the Beautiful,176 God 
Bless the U.S.A., 177 and My Country 'Tis ofThee11s celebrate 
American patriotism and faith in God. 

bless Soviet leader Mikhail Gorbachev and the Soviet people upon his visit to 
Moscow in 1988). 

171. Abraham Lincoln, Gettysburg Address (Nov. 19, 1863), in The Heroes of 
July, N.Y. TrMEs, Nov. 20, 1863, at 1, available at http://query.nytimes.com/mem/ 
archive-free/pdf?res=9B06ElDDlF3BE63BBC4851DFB7678388679FDE&page 
wanted=print. 

172. Abraham Lincoln, Second Inaugural Address (Mar. 4, 1865), in INAUGURAL 

ADDRESSES OF THE PRESIDENTS OF THE UNITED STATES, supra note 166, at 127, 

127-28. 
173. George W. Bush, Address to Congress and the Nation on the September 11th 

Terrorist Attacks (Sept. 20, 2001) (transcript available at the Washington Post 
Online, http://www.washingtonpost.com/wp~srv/nation/specials/attacked/transcripts/ 
bushaddress_092001.html). 

174. Francis Scott Key, Defence of Fort McHenry (Sept. 17, 1814), reprinted in 
Performing Arts Encyclopedia, L1BR. CoNG., http://lcweb2.loc.gov/diglib/ihas/ 
loc.natlib.ihas.100010457 (last updated May 31, 2005). 

175. Irving Berlin, God Bless America (1938), reprinted in Performing Arts 
Encyclopedia, LIBR. CoNG., http://lcweb2.loc.gov/diglib/ihas/loc.natlib.ihas.100010474 
Oas\ updated July 21, 2010). 

176. Katherine Lee Bates, America the Beautiful (1917), reprinted in Performing 
Arts Encyclopedia, LIBR. CoNG., http://lcweb2.loc.gov/diglib/ihas/loc.natlib.ihas.1000 
10520 (last updated May 31, 2005). 

177. LEE GREENWOOD, Goo BLESS THE U.S.A. (MCA 1994). 
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Describing his views on the role of religion in public life, 
former Congressman Joel Hefley noted, "The Capitol today is 
replete with religious images."179 Buildings in Washington, 
D.C., contain religious acknowledgements, statues of relig
ious leaders, religious quotes, portraits of religious figures, 
and religious symbolism built into the walls, doors, and ceil
ings.180 Hefley describes a "Prayer Room" at the United 
States Capitol and the religious affiliation of several col
leagues in Congress.181 For Hefley, "Government cannot stay 
out of religion" or "avoid religious issues."182 "I do not want a 
theocracy, but I do not think we should remove religion from 
our public life either."183 

Throughout American history, religion has shaped public 
policy. The quintessential example is the influence of relig
ion, especially Christianity, spawning the anti-slavery, 
abolitionist movement of the nineteenth century.184 As refer
enced above, Abraham Lincoln's Second Inaugural Address 
"is a moving, theologically inspired meditation on the ways of 
human sin and redemption and of divine providence and ret
ribution. It is, of course, at the same time an interpretation 
of one of the most important political events in American his
tory by a central participant in that event."185 Lincoln's 
speech demonstrates his belief that the institution of slavery 
is sinful and morally wrong and that "the judgments of the 
Lord are true and righteous altogether."1sa 

178. Samuel Francis Smith, My Country! 'Tis of Thee (1832), reprinted in 
Performing Arts Encyclopedia, LIBR. CONG., http://lcweb2.loc.gov/diglib/ihas/ 
loc.natlib.ihas.100010476 (last updated May 31, 2005). 

179. Hefley, supra note 154, at 349. 
180. Id. at 349--55. 
181. Id. at 354-57 (internal quotation marks omitted). 
182. Id. at 358. 
183. Id. at 363-64. 
184. See generally JAY ALAN SEKULOW, WITNESSING THEIR FAITH: RELIGIOUS 

INFLUENCE ON SUPREME COURT JUSTICES AND THEIR OPINIONS 47 (2006) (''Religion 
infused the slavery debate. Its most vehement opponents were invariably connected 
to a Christian denomin-ation . ... Although most of these statements characterized 
slavery as a great evil that was contrary to Christian moral teachings, some 
constituted outright doctrinal condemnation of the practice as a sin. Religious 
moralizing from pulpits and in the press about the institution of slavery in the 
United States drove the question of its legitimacy onto the national scene."). 

185. Mirsky, supra note 4, at 1238. 
186. Lincoln, supra note 172, at 128. 
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Likewise, the civil rights movement of the 1960s also dem
onstrates the positive influence of religion in American 
society. After all, the Reverend Martin Luther King, Jr.'sjus
tification for civil disobedience and defiance of morally unjust 
laws is rooted in the same political theology that gave rise to 
the Declaration of Independence itself. As King explained in 
a letter from the Birmingham Jail written April 16, 1963: 

[T]here are two types of laws: There are just and there 
are unjust laws. I would agree with Saint Augustine that 
"An unjust law is no law at all." 

... I submit that an individual who breaks a law that 
conscience tells him is unjust, and willingly accepts the 
penalty by staying in jail to arouse the conscience of the 
community over its injustice, is in reality expressing the 
very highest respect for law . 

. . . I gradually gained a bit of satisfaction from being 
considered an extremist. Was not Jesus an extremist for 
love-"Love your enemies, bless them that curse you, 
pray for them that despitefully use you." . . . Was not 
Paul an extremist for the gospel of Jesus Christ-"! bear 
in my body the marks of the Lord Jesus." ... Was not 
Abraham Lincoln an extremist-"This nation cannot sur
vive half slave and half free." Was not Thomas Jefferson 
an extremist-"We hold these truths to be self-evident, 
that all men are created equal." So the question is not 
whether we will be extremist but what kind of extremist 
will we be. Will we be extremists for hate or will we be 
extremists for love?187 

Today, political battles continue to be fought on moral rea
soning. Whether debate relates to economics or abortion, 
religion and morality remains a driving force for the shaping 
of public policy in America. rns 

[I]n enacting life on the political stage, Americans are en
gaged in aligning the nation (or misaligning it) with a 
larger, God-given moral order that lies beyond itself and 

187. Martin Luther King, Jr., Letter from Birmingham Jail (April 16, 1963), 
reprinted in JEFFREY A. BRAUCH, A HIGHER LAw: READINGS ON THE INFLUENCE OF 

CHRISTIAN THOUGHT IN ANGLO-AMERICAN LAw 60, 61-64 (2d ed. 2008). 
188. See generally GEORGE LAKoFF, MoRAL POLITICS: How LIBERALS AND 

CONSERVATIVES THINK 24-28 (2d ed. 2002) (demonstrating that conservatives and 
liberals hold very different worldviews that cause them to respond to situations 
differently). 
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a God-directed plan for history that lies behind its per
formance. Some have understa-ndably called this 
America's "public religion" or civil religion. 189 

31 

This religion "is thoroughly providential and rich in Christian 
themes and symbolism."rno 

Accordingly, the American Revolution itself was not solely 
about taxation but rather to fulfill "God's plan for human 
freedom and ordered liberty through self-government."191 
Similarly, the Establi-shment Clause was not only for the 
purpose of preventing all acknowledgment of religion but in
stead to promote religious liberty and Christian evangelism 
through God's plan for human freedom and self-government. 

CONCLUSION 

Obviously, America, as a nation, is secular without an offi
cial national religion or endorsement of an ultimate Truth. 
Yet, as Alexis de Tocqueville wrote, "Religion in America 
takes no direct part in the government of society, but it must 
nevertheless be regarded as the foremost of the political insti
tutions of that country .... "192 Religion is deeply embedded 
in American public culture.193 Religious freedom and public 
expression is a vital aspect of America's unwritten 
constitution. 

189. Hugh Heclo, Is America a Christian Nation?, in THE FunraE OF RELIGION IN 

AMERICAN POLITICS 61, 85 (Charles W. Dunn ed., 2009). 

190. Id. 
191. Id. 
192. TOCQUEVILLE, supra note 2, at 243. 
193. William P. Marshall, The Limits of Secularism: Public Religious Expression 

in Moments of National Crisis and Tragedy, 78 NOTRE DAME L. REv. 11, 16 (2002). 
We celebrate holidays such as Thanksgiving. The names of our cities, 
counties, and parks are replete with religious reference. Presidents 
seek God's guidance in their inaugural addresses, the Supreme Court 
asks for God's blessings at the outset of its proceedings, and the 
Congress employs a full-time chaplain. Our currency affirms, "In God 
We Trust." 
Perhaps most importantly, Americans take their public commitment 

to religion seriously. We believe freedom of religion to be one of our 
most fundamental rights, if not the most fundamental right. We value 
our religious diversity and our religious traditions. Indeed, we attempt, 
even in the most separationist aspects of our Establis-hment Clause 
doctrine, to protect religion and not to diminish it. 

Id. (footnotes omitted). 



32 Regent Journal of Law & Public Policy [Vol. 3 

The religious clause of the First Amendment of the Consti
tution of the United States perfectly expresses the ideal of 
American religious freedom in Madison's and Jefferson's con
ception. It addresses both the problems with either the 
imposition of a single official State religion and the forced ab
sence of religious expression in secularism. As such, it places 
American religious liberty in a moderate, middle position be
tween the extremes of exclusive establishment and 
excl usionist secularism. 

In this view, citizens may express their deeply held beliefs 
in speech, persuasion, prayer, and debate, but not coerce 
others with legal proclivities or violence. This implies a ma
ture and tolerant citizenry. For the Founders, this followed 
from a belief that such freedom would promote Christian 
evangelism-the spreading of the Gospel of Jesus Christ
peacefully and voluntarily. It is based on a faith in God's 
Providence that will, in His time, bring all the world to a sav
ing knowledge of Christ. Such a faith can tolerate differences 
as long as the Truth can be freely expressed, preached, 
taught and hoped for, without anxiety or fear. 

In this vision of American religious freedom, an individual 
high school student saying a prayer at a football game194 or 
graduation195 is not a full-blown, exclusive established 
church or establishment of religion. Denying such expression 
as a violation of freedom of religion is really a restrictive sec
ularism. A mature spiritual citizenry will accept differing 
religious perspectives and expression, with faith in God's 
power and with belief that free evangelism is all that the 
Truth needs to reach everyone. 

"Our secularism, such as it is, is not anti-religious-rather 
it complements, perhaps fosters, the fact that we are a relig
ious nation."196 Moreover, an overwhelming majority of 
Americans identify themselves as religious.197 The Estab-

194. Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 294 (2000). 
195. Lee v. Weisman, 505 U.S. 577, 580 (1992). 
196. Marshall, supra note 193, at 16-17. 
197. Hecla, supra note 189, at 68 (''What [was] observed a hundred years ago 

remains true today: Americans think of themselves as religious, and in being 
religious, they think of themselves as predominantly Christian. So yes, in the 
domain of demographic self-identification, America is a Christian nation."); see also 
Marshall, supra note 193, at 15 (discussing national polls on religious affiliation). 



No. 1] America '.5 Organic Constitution 33 

lishment Clause itself is a product of America's religious 
culture, heritage, and constitution. Attempts by the courts to 
remove references to God from the Pledge of Allegiance,198 to 
silence the National Day of Prayer, 199 to secularize member
ship of religious organizations, 200 or to label the teaching of 
"intelligent design" as illegitimate, 201 are attempts to amend 
the nation's unwritten constitution. "For a single govern
ment, political party, or group of Supreme Court Justices to 
attempt suddenly to change that organic, cultural constitu
tion would be improper, disastrous, and potentially 
suicidal."202 Likewise, use of "the written Constitution to un
dermine and corrupt the cultural constitution from which it 
sprang, would be both dishonest, as a matter of interpreta
tion, and foolish, as a matter of policy."2os 

198. Newdow v. U.S. Cong. !Newdow n, 292 F.3d 597, 600 (9th Cir. 2002). 
199. Freedom From Religion Found. v. Obama, 705 F. Supp. 2d 1039, 1041-42 
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200. Christian Legal Soc'y Chapter of the Univ. of Cal., Hastings Coll. of Law 

(CLS) v. Martinez, 130 S. Ct. 2971, 2978 (2010). 
201. Kitzmiller v. Dover Area Sch. Dist., 400 F. Supp. 2d 707, 716-17, 728-29, 

765 (M.D. Pa. 2005). 
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