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INTRODUCTION AND ABSTRACT 

The Matthew Shepard and James Byrd, Jr. Hate Crimes 
Prevention Act (HCPA), the "hate crime law" recently en
acted on October 28, 2009, creates a new federal hate crime 
and provides for federal support to state and local authorities 
prosecuting "hate crimes."1 The HCPA bases its jurisdiction 
over hate crimes on the Commerce Clause, and the Thir
teenth, Fourteenth and Fifteenth Amendments of the United 
States Constitution.2 The HCPA generally defines a hate 
crime as "violence motivated by the actual or perceived" iden
tification with a protected group.3 The HCPA limits these 
protected groups to race, color, religion, national origin, gen
der, sexual orientation, gender identity, and disability.4 

Part I discusses the history and development of hate crimes 
in the United States and the current international landscape. 
Part II discusses three reasons why such federal regulation is 
troublesome. First, hate crime regulation adds an element of 
bias to a crime rather than focusing on criminal intent and 
unnecessarily enhances sentences when proper sentence-en
hancing mechanisms already exist in the criminal law 
system. Second, hate crime regulation defies federalism be
cause it riddles criminal law, a traditionally state-governed 
area, with expanded federal jurisdiction and additional fed-
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1. Matthe\v Shepard and James Byrd, Jr. Hate Crimes Prevention Act, Pub. L. 
No. 111-84, § 4702, 123 Stat. 2190 (2009) [hereinafter HCPA]. 

2. Id. § 4702(6)-(8). 
3. Id. § 4702(1). 
4. Id. § 4707(a)(l)-(2). 
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eral crimes. Third, given the experiences in other Western 
countries, hate crime regulation creates a slippery slope to 
inevitable limits on free speech. 

I. HISTORY & TEXT OF THE HCPA 

A History of Hate Crimes Regulation 

Following the appalling events of World War II and the 
Holocaust, the emphasis on hate crime and hate speech regu
lation took the international stage.5 Originally, proponents 
proposed early hate crime regulation to deter the dissemina
tion of violent, racially discriminatory propaganda that could 
lead to another horrific genocide like the Holocaust. 6 In 
1966, the United Nations General Assembly adopted the In
ternational Convention on Civil and Political Rights that 
requires signatory nation states to prohibit "[a]ny advocacy of 
national, racial or religious hatred that constitutes incite
ment to discrimination, hostility or violence."7 In the same 
spirit, Article 4 of the International Convention on the Elimi
nation of all Forms of Racial Discrimination opened for 
signature in 1965 and instructed all signatories to "adopt im
mediate and positive measures designed to eradicate all 
incitement to, or acts of, such discrimination ... [by punish
ing] all dissemination of ideas based on racial superiority or 
hatred, incitement to racial discrimination, as well as all acts 
of violence or incitement to such acts."8 These initial interna
tional efforts to prevent mass genocide and incitement to 
violence in the wake of World War II have transformed into 
much more expansive hate crime and hate propaganda 
regulation. 

5. Kathleen Mahoney, Hate Speech, Equality, and the State of Canadian Law, 
44 WAKE FOREST L. REV. 321, 324 (2009). 

6. Id. 
7. International Covenant on Civil and Political Rights art. 20, Dec. 16, 1966, 

999 U.N.T.S. 171. 
8. futernational Convention on the Elimination of All Forms of Racial 

Discrimination art. 4, Dec. 21, 1965, 660 U.N.T.S. 195. 
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1. International Hate Crime Initiatives 

Recently, international lawmakers have expanded hate 
crime regulation to encompass hate propaganda regulation.9 

For example, Canada's hate propaganda regulation provides 
that "(e]very one, who by communicating statements, other 
than in private conversation, willfully promotes hatred 
against any identifiable group is guilty of an indictable of
fense and is liable to imprisonment . . . ."10 Proponents 
advocate that hate propaganda regulation protects a "group's 
right as a people to self-determination" or "whatever is the 
core of their self-definition at any moment in time."11 This 
self-definition broadly includes racial, religious, cultural, eco
nomic, or any characteristics developed by personal 
experience.12 Proponents see hate propaganda legislation as 
a natural extension of hate crime regulation because it pro
vides added protection for vulnerable minorities.13 Other 
Western countries, including many countries in Europe14 and 
Canada, have passed and enforced such hate propaganda leg
islation.15 This movement has extended to not only pure 
public speech but also to mass communications over the 
internet.16 

2. Hate Crime Initiatives in the United States 

A proper response to hate crime should consider how far 
the hate crime problem extends. Proponents of sentencing 
enhancement point to the rise in hate crimes that has "con
tinue[d] unabated" to support the pressing need for increased 
regulation.17 The concept of a "hate crime epidemic" first 
swept through the United States in the 1990s as a metaphor 

9. Mahoney, supra note 5, at 321-23. 
10. Canada Criminal Code, R.S.C., ch. C 46, § 319 (1985). 
11. Id. § 325. 
12. Id. 
13. Id. § 326. 
14. See generally Soeren Kern, Europe's War on Free Speech, THE BRUSSELS J., 

Feb. 7, 2009, http://w\vw.brusselsjournal.com/node/3788. 
15. Canada Criminal Code, R.S.C., ch. C 46, §§ 318-20 (1985). 
16. See, e.g., RICHARD MooN, REPORT TO THE CANADIAN HUMAN RIGHTS 

COMl\HSSION CONCERNING SECTION 13 OF THE CANADIAN HUMAN RIGHTS ACT AND THE 

REGULATION OF HATE SPEECH ON THE INTERNET 1-3 (2008), http://\V\vw.chrc-ccdp.ca/ 
pdf/moon_report_en.pdf. 

17. Mahoney, supra note 5, at 323. 
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for the supposedly accelerating hate crime rate.18 Propo
nents of hate crime legislation wanted harsher sentences for 
perpetrators of hate crimes to curb the acceleration. 19 Oppo
nents suggested that the hate crime epidemic theory was 
really a social construction used to promote a political 
agenda.2° Opponents also accused proponents of stretching 
the data collection used to support their epidemic 
hypothesis.21 

By winning over minority advocacy groups, the media, and 
some scholars, the hate crime epidemic theory gained mo
mentum early on in the debate while supporting its claims 
with what opponents argued to be enhanced data collection.22 

Skeptics suggested that the very same data used to promote 
the epidemic theory could also disprove it Opponents also in
sisted that considering the history of violence in the United 
States against Native Americans, the African slaves, and 
people of various religious backgrounds, it would be ahistoric 
and insulting to groups discriminated against in the past to 
suggest that such group-related violence is at an all-time 
high in modern America.23 

Due to this stiff opposition at all levels of government, the 
United States has been slower to take up the pro-hate crime 
regulation banner than its Western counterparts. First, the 
United States federal government enacted the Hate Crime 
Statistics Act of 1990 that allowed for data collection from 
law enforcement agencies on crimes of prejudice based on 
race, gender, religion, disability, sexual orientation, or 
ethnicity. 24 As a counterpart to state sentencing enhance
ment rules, Congress later enacted the federal Hate Crime 
Sentencing Enhancement Act of 1994.25 This measure al
lowed for enhanced sentences for federal crimes if the 
defendant "intentionally selects a victim, or in the case of a 

18. James B. Jacobs & Jessica S. Henry, The Social Construction of a Hate 
Crime Epidemic, 86 J. CRIM. L. & CRIMINOLOGY 366, 366 (1996). 

19. Id. 
20. Id. at 366-67. 
21. Id. at 366-67, 377-78. 
22. Id. at 368-85. 
23. Id. at 387-91. 
24. 28 u.s.c. § 534 (1990). 
25. 28 u.s.c. § 994 (1994). 
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property crime, the property that is the object of the crime, 
because of the actual or perceived race, color, religion, na
tional ongm, ethnicity, gender, disability, or sexual 
orientation of any person."26 In 1994, the Violence Against 
Women Act passed as one of the first quasi-hate crime initia
tives.27 The Violence Against Women Act pronounced that 
"[a]ll persons within the United States shall have the right to 
be free from crimes of violence motivated by gender."28 De
spite the subsequent constitutional challenges to this federal 
law,29 it paved the way for hate crime regulation based on 
categorized groups, in its case-gender, in the United States. 

B. Text of the HCPA 

On October 28, 2009, President Barack Obama signed into 
law the HCPA.30 The recently enacted HCPA amends the 
primary federal statute often used to combat hate crimes, 18 
U.S.C. § 245.31 The old federal statute prohibited intentional 
inference with any federally protected right or benefit by 
force or threat of force on the basis of race, color, religion, or 
national origin. 32 Such federally protected rights under the 
old statute included voting, attending school, and participat
ing in employment.33 The old statute required the federal 
government to prove the offense occurred while the victim 
participated in such a federally protected activity before it 
could obtain jurisdiction. 34 Furthermore, to obtain a convic
tion under the old statute, the federal government had to 
prove that the crime occurred because of the victim's mem
bership in a protected group.35 Thus, the old statute was 
somewhat limited in scope and jurisdiction. 

26. Id. 
27. 42 u.s.c. § 13981 (1994). 
28. Id. 
29. Id.; see also United States v. Iviorrison, 529 U.S. 598, 619, 627 (2000) 

(holding selections of the Violence Against Women Act unconstitutional extensions 
of the congressional commerce po,ver). 

30. HCPA, Pub. L. No. 111-84, § 4702, 123 Stat. 2190 (2009). 
31. 18 u.s.c. § 245 (1971). 
32. Id. 
33. Id. 
34. Id. 
35. Id. 
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The HCPA, tucked away at the end of a "must pass" de
fense bill, amended 18 U.S.C. § 245 by first removing the 
federally protected right requirement.36 Removing this re
quirement would permit federal prosecution of bias
motivated crimes without proving that the crime interfered 
with any federally protected right.37 Along with removing 
the old federally protected right requirement, the HCPA sec
ondly amended the old statute by broadening the definition of 
hate crime to include crimes motivated by gender, sexual ori
entation, gender identity, and disability.38 Therefore, the 
new law grants greater authority to federal officials to re
move cases based on the victim's actual or perceived race, 
color, national origin, ethnicity, religion, gender, sexual ori
entation, gender identity, or disability from state court and 
prosecute them in federal court. 39 

The HCPA is also much broader than comparative state 
law. Not all states provide enhanced sentencing for crimes 
against gender, sexual orientation, and gender identity.40 If 
the federal government deems that such a crime has occurred 
in a state that does not heighten protection for these groups, 
the federal government may assume jurisdiction of the case 
and prosecute the offense as a hate crime in federal court. 41 

Although prosecution of these crimes should primarily be the 
responsibility of the states, the law allows for federal prosecu
tion.42 The HCPA also allows for up to $100,000 per year in 
grant money and any other assistance for jurisdictions with 
limited resources to prosecute bias-motivated crime.43 Propo
nents claim that hate crimes are more consequential than 
other crimes in terms of human suffering because of the emo
tional and psychological effect on the victim and the victim's 

36. HCPA, Pub. L. No. 111-84, §§ 4702(10), 4707(a)(l)-(2), 123 Stat. 2190 
(2009). 

37. Id. § 4707(a)(l)-(2). 
38. Id. § 4707(a)(2). 
39. Id. § 4707(b)(l)-(2). 
40. Anti-Defamation League, State Hate Crimes/Statutory Provisions, http:// 

ww,v.adl.org/99hatecrime/provisions.asp (last visited Feb. 6, 2010). 
41. HCPA, Pub. L. No. 111-84, § 4707(b)(l)-(2), 123 Stat. 2190 (2009). 
42. See discussion infra Part II.B. 
43. HCPA, Pub. L. No. 111-84, § 4707(b)(5), 123 Stat. 2190 (2009). 
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community.44 Opponents, on the other hand, have expressed 
serious concerns with the new law's rationale, its application, 
and its inevitable downward spiral to limits on free speech.45 

Based on these reasons, hate crime regulation in the United 
States has been so controversial that very similar legislation 
has failed to pass for over a decade-until now.46 

II. PROBLEMS WITH HCPA: THREE REASONS WHY THE 
HCPA Is TROUBLESOME 

What makes such a seemingly beneficial law appear so sin
ister to its opponents? Federal hate crime regulation is 
troublesome for three reasons. First, hate crime regulation 
adds an element of bias to a crime rather than focusing on 
criminal intent and unnecessarily enhances sentences when 
proper sentence-enhancing mechanisms already exist in the 
criminal law system. Second, hate crime regulation defies 
federalism because it riddles criminal law, a traditionally 
state-governed area, with expanded federal jurisdiction and 
additional federal crimes. Third, given the experiences in 
other Western countries, hate crime regulation creates a slip
pery slope to inevitable limits on free speech. 

A. Federal hate crime regulation confiicts with the 
fundamental precepts of the criminal law system 

because it adds an unnecessary element 
of bias to a crime and adds 

unnecessary sentence-enhancements. 

The HCPA, with its new categorical provisions, heightens 
punishment based not on the severity of the crime but on a 
perpetrator's personal bias for committing the crime and the 
victim's social associations. 

The common law requirements for guilt, both the requisite 
mental state and a committed voluntary act, build the faun-

44. Gloria Co,van, Tirne to Broaden Scope of Hate Crimes, THE SAN BERNARDINO 
SuN, Oct. 21, 2009, http://news.csusb.edu/admin/articlepdf78948.pdf. 

45. See, e.g., John S. Baker, United States v. Morrison and Other Argu,nents 
Against Federal Hate Crime Legislation, BO B.U. L. REV. 1191, 1191 (2000). 

46. Human Rights Campaign, Matthew Shepard and James By:fd, Jr. Hate 
Crimes Prevention Act, http://\v,v\v.hrc.org/la,vs_and_elections/5660.htm (last 
visited Jan. 18, 2010). 
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dation for American criminal law.47 Blackstone noted that 
"the incapacity of committing crimes arises from a deficiency 
of the will."48 But, only through a clearly overt act can the 
criminal law punish the criminal intent: 

Indeed, ta make a complete crime cognizable by human 
laws, there must be both a will and an act. For though, 
in fora conscientiae, a fixed design or will to do an unlaw
ful act is almost as heinous as the commission of it, yet, 
as no temporal tribunal can search the heart, or fathom 
the intentions of the mind, otherwise than as they are 
demonstrated by outward actions, it therefore cannot 
punish for what it cannot know .... So that to constitute 
a crime against human laws, there must be, first, a vi
cious will; and, secondly, an unlawful act consequent 
upon such vicious wil).49 

Traditionally understood, crimes consist of an actus reus 
(the criminal act) and a mens rea (the criminal intent).50 The 
actus reas in a hate crime is no different from the actus reus 
of a non-hate crime.51 Likewise, the resultant harm of the 
two acts is the same.52 The mens rea of a crime is the intent 
to commit the criminal act or to achieve a criminal end. 53 In 
contrast, motive is not the intent to commit the criminal act 
but rather the inducement to act.54 Though motive may help 
prove mens rea, the perpetrator's motive rarely matters in 
the guilt or innocence phase since no defense exists for "a 
good motive."55 By requiring proof of bias as an element in 
the guilt or innocence phase, hate crime takes the criminal 
intent and confuses it with motive thereby focusing on the 
reasons behind the criminal intention. 56 

47. JEFFREY BRAUCH, Is H1onER LA\V Cor,,.n,,roN LAW? 245-46 (1999). 
48. 4 WILLIAlvI BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND 30 

(Beacon Press 1962) (1769). 
49. Id. at 18-19. 
50. Baker, supra note 45, at 1209. 
51. Id. (stating that the criminal act of assault is no different than the criminal 

act of a racially-motivated assault; only the possible motive differs). 
52. Id. (stating that the resultant harm to a victim of both assaults is that the 

perpetrator does, in fact, assault the victim). 
53. Id. at 1209-10. 
54. Id. at 1210. 
55. Id. at 1210-11. 
56. Id. (asserting that motive is factored into the sentencing phase but rarely 

contributes to guilt or innocence). 
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Consequently, hate crime regulation twists the criminal 
law system in two ways. First, it seeks to base the crime on 
the bias that motivates the criminal intent rather than solely 
on the criminal intent. Second, it unnecessarily enhances 
sentences for bias-motivated crimes when proper sentence
enhancing mechanisms already exist in the criminal law 
system. 

1. Hate crime regulation seeks to base a crime on the bias 
that motivates the criminal intent rather than 

solely on the criminal intent to 
commit a crime. 

The criminal law generally asks "Who should be punished 
and for what conduct?" It combines both the criminal intent 
to do an unlawful act with the unlawful action to constitute a 
crime.57 It follows then that the State punishes criminals be
cause their conduct deserves it,58 not because the 
perpetrator's personal biases deserve it. Seeking moral de
sert for an offender's conduct is sufficient reason for 
punishment and is the only necessary condition of 
punishment. 59 

Hate crime regulation recognizes the will to do an unlawful 
act and the unlawful action but adds a third component-the 
bias that motivated the intent to act unlawfully. Hate crime 
regulation encourages the justice system to enhance 
sentences based on the biased motive of the criminal rather 
than the severity of his conduct. 60 It supposes that one per
petrator's actions are more criminal than another 
perpetrator's actions based on the beliefs that influenced his 

57. See, e.g., id. at 1210. Prosecutors often find it difficult to prove mens rea, or 
the perpetrator's intent to achieve a criminal end, even with a clear overt act. A 
menacing motive may be even more difficult to prove. "Adding bias motivation as an 
element of a crime does ,vhat adding any kind of motivation element does: it makes 
convicting defendants more difficult." Id. 

58. JOSHUA DRESSLER, CASES AND MATERIALS ON CRIMINAL LA\V 30-31 (2007). 

59. Id. 
60. Robert H. Ifuight, The Federal Hate Crimes Bill: Federalizing Criminal 

Law While Threatening Civil Liberties, CONCERNED WoMEN FOR Avt., Sept. 29, 2005, 
http://\VW\V.cwfa.org/articledisplay .asp?id=9069&department=CFI&categoryid= 
papers. 
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intent to commit the crime.61 An assumption of hate crime 
regulation is that a crime with an underlying bias is more 
threatening than a crime without an underlying bias.62 

However, the bias of the perpetrator may not make the 
crime more sinister or repulsive. A crime with apparently no 
bias at all in selecting victims can be most terrifying to the 
general public. Take for instance a recent example: the 
senseless and random shooting rampage by the recently exe
cuted D.C. sniper.63 His criminal conduct struck terror in the 
citizens of the Washington, D.C. area primarily because of 
the severity of his actions and the seeming lack of bias in 
choosing his victims.64 In that case, the Commonwealth of 
Virginia imposed the death penalty based on the severity of 
his criminal conduct rather than his bias in selecting his 
victims.65 

61. Robert H. Knight, 'Hate Crime' Laws: An Assault on Freedom, CONCERNED 
WOMEN FOR AM., Sept. 27, 2005, http://www.cwfa.org/printerfriendly.asp?id=2575& 
department=cfi&catego:ryid=papers. 

62. Id. 
63. D.C. Sniper John Allen Muhammad Executed, CBS NE\VS, Nov. 11, 2009, 

http://www.cbsnews.com/stories/2009/11/10/nationa1/main5607597.shtml. See also 
Muhammad v. Commonwealth, 611 S.E.2d 537, 546-52 (2005), cert. denied, 74 
U.S.L.W. 3640 (2006) (outlining a horrific series of sixteen random shootings, 
including ten murders, that occurred in Alabama, Louisiana, Maryland, 
Washington, D. C., and Virginia over a forty-seven day period). 

64. D.C. Sniper, supra note 63. 
65. John Allen Muhammad faced the death penalty for his two convictions of 

capital murder under VA. ConE ANN.§ 18.2·31(13) (2009); Muham1nad, 611 S.E.2d 
at 546, 564. Virginia law defines one type of capital murder as the -..vi11ful, deliberate 
and premeditated killing of any person by another in the commission of or attempted 
commission of an act of terrorism. VA. ConE A."JN. § 18.2-31(13). An act of terrorism 
considers the "intent to intimidate the civilian population at large" rather than 
focusing on the effect on a subset of the community. VA. ConE ANN. § 18.2·46.4 
(2009) (emphasis added); Muhammad, 611 S.E.2d at 564. In Virginia, the 
imposition of the death penalty considers the severity of the criminal conduct 
through the aggravating factors of vileness and the future dangerousness of the 
criminal. VA. ConE ANN. § 19.2-264.2 (2009); Muham1nad, 611 S.E.2d at 585 
(finding that the evidence of vileness, future dangerousness, and "breathtaking 
cruelty'' supported the jury's verdict and justified its sanction of death in 
Muhammad's case). 
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2. Hate crime regulation unnecessarily enhances sentences 
for bias-motivated crimes when such sentence

enhancing mechanisms already exist in 
the criminal law system. 

"My object all sublime I shall achieve in time -
To let the punishment fit the crime -
The punishment fit the crime."66 

The goal in criminal sentencing is to enforce proportional 
punishment based on the severity of the criminal action. 
Blackstone shed light on the proportionality of sentencing: 

The method, however, of inflicting punishment ought al
ways to be proportioned to the particular purpose it is 
meant to serve, and by no means to exceed it: therefore 
the pains of death, and perpetual disability by exile, or 
imprisonment, ought never to be inflicted, but when the 
offender appears incorrigible. 67 

C.S. Lewis also warned of the dangers of disproportionate 
sentences created to deter others with the greater good in 
mind. He cautioned that "when we cease to consider what 
the criminal deserves and consider only what will cure him or 
deter others, we have tacitly removed him from the sphere of 
justice altogether; instead of a person, a subject of rights, we 
now have a mere object, a patient, a 'case."'68 C.S. Lewis fur
ther commented that "[i]t may be better to live under robber 
barons than under omnipotent moral busybodies."69 Consid
ering the instruction of Blackstone and Lewis, the sentences 
imposed on all criminals should be carefully proportioned to 
the severity of their crime rather than using a sentence to 
manufacture a cure for social ills. 

Not only does the new federal law add bias as an element to 
the crime, but it also allows for an enhanced sentence once 
convicted. 70 Assuming a federal prosecutor can prove bias as 
an essential element to a hate crime, the hate crime statute 

66. w.s. GILBERT & ARTHUR SULLIVAN, THE MIKADO OR THE To\VN OF TrTIPU act 

2, sc. Ko-Ko's Garden (1885), reprinted in TnE COMPLETE PLAYS OF GILBERT AND 
SULLIVAN, at 329 (International Collectors Library) (1885). 

67. BLACKSTONE, supra note 48, at 10-11. 
68. c.s. LE\VIS, Goo IN THE Doc1c ESSAYS ON THEOLOGY AND ETHICS 288 (1970}. 

69. Id. at 292. 
70. HCPA, Pub. L. No. 111-84, § 4707(a)(2)(A), 123 Stat. 2190 (2009) (enhancing 

sentence compared to underlying crime). 
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pressures judges into imposing a harsher sentence despite 
possible mitigating factors that may be present in the indi
vidual case.71 Model legislation recommends a potentially 
harsher sentence in requiring that all bias-motivated convic
tions impose a sentence "at least one degree more serious 
than that imposed for commission of the underlying of
fense."72 The emphasis on enhanced sentences takes away 
the discretion of an impartial judge in imposing "an individu
alized sentence that fits the circumstances of the crime and 
the defendant."73 Indeed, the conduct is already criminal, 
but hate crime regulation makes some crimes more criminal 
than other crimes of equal or even less severity.74 

Moreover, even if a heightened sentence may be the best 
deterrent for a perpetrator's future criminal behavior, it does 
not follow directly that his heightened sentence would deter 
future criminals.75 Using sentencing enhancements to deter 
others from committing the same conduct carries a danger for 
abuse. Proponents should carefully consider whether height
ened sentences are an effective deterrent to the social ills 
that ail them. 76 Considering the susceptibility of sentence 
enhancement to disproportionate sentences, "criminal law 
enforcement is far too blunt an instrument" to use for sym
bolic purposes and "finely-tuned social planning."77 

Hate crime regulation unnecessarily provides sentence en
hancers when proper sentence-enhancing mechanisms based 
on severity of the crime already exist. If a State prosecutor 
can prove that the criminal perpetrator beat the victim more 
severely, whether because of his bias or some other reason, 

71. David Goldberger, The Inherent Unfairness of Hate Crime Statutes, 41 liARv. 
J. ON LEGIS. 449, 450 (2004). 

72. Anti~Defamation League, ADL Approach to Hate Crime Legislation II(b)(2), 
http://ww\v.adl.org/99hatecrime/text_legis.asp (last visited Feb. 6, 2010). 

73. Goldberger, supra note 71, at 452. 
74. Knight, 'Hate Crime' Laws, supra note 61. 
75. See Raymond Paternoster, The Deterrent Effect of the Perceived Certainty 

and Severity of Punishment, 4 JusT. Q. 173, 188 (1987) (reviewing several studies 
and finding very little support for the deterrent efficacy of perceived severity of 
punishment}. 

76. Id. at 214. 
77. Frederick M. Lawrence, Comnientary: Federal Bias Crime Law Symposium, 

80 B.U. L. REv. 1437, 1445 (2000) (synthesizing Professor Sara Sun Beale and 
Professor John S. Baker's arguments against a federal hate crime). 



No. I] Offended Sensibilities 175 

then the judge can enhance sentence. For example, an aggra
vated malicious wounding charge carries a more severe 
sentence than a simple malicious wounding charge because 
the victim suffers a more severe, significant and permanent 
impairment. Under Virginia Code § 18.2-51.2, any person 
who maliciously causes bodily injury to intentionally "maim, 
disfigure, disable or kill" is guilty of aggravated malicious 
wounding if that victim suffered severely with a "permanent 
and significant physical impairment."78 Virginia law defines 
a physical impairment as "any physical condition, anatomic 
loss, or cosmetic disfigurement" caused by the bodily injury.79 

Under this principle of criminal law, it does not matter why 
the perpetrator beat the victim so severely; the punishment is 
principally concerned with the severity of the conduct. One 
should also note that "maliciously" in general criminal termi
nology does not translate into "wickedly" or "based on 
personal biases"-but rather an intentional or reckless mind
set to engage in unlawful activity.80 Under this state statute 
and similar sentence-enhancing mechanisms in other states, 
the Commonwealth of Virginia may properly enhance the 
sentence of a perpetrator in proportion to the severity of his 
criminal conduct. Hate crime regulation, on the other hand, 
may make it possible for a minority group member protected 
by the regulation to be beaten much less severely yet receive 
more protection from an enhanced sentence when compared 
to a victim beaten very severely for a reason not included in 
the regulation's protected categories or beaten for no reason 
at all.81 

In discussing hate crimes, it is important to remember that 
the choice is not to punish a criminal as a hate crime offender 
or let him go free. The criminal law system already provides 
a basis to enhance sentences based on severity of the crime 
rather than the social associations of the victim. This is not 
to say that a fact-finder can never consider a perpetrator's 
menacing motive. During the sentencing phase of a trial, the 
fact-finder can consider the brutality of the crime and the 

78. VA. CODE &'<N, § 18.2-51.2(A) (2009). 
79. VA. CODE ANN,§ 18.2-51.5-3 (2009) (emphasis omitted). 
80. DRESSLER, supra note 58, at 149-50. 
81. Knight, The Federal Hate Crimes Bill, supra note 60. 
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criminal motive of the perpetrator in determining the sever
ity of the sentence. Motive or bias, however, is usually not a 
determining factor of guilt or innocence. 

The State can prevent and punish hate crimes effectively in 
the same way it prevents and punishes all other crimes. The 
current criminal laws punish and prevent illegal conduct 
against all members of society, including minorities or spe
cific social groups. Moreover, civil actions such as intentional 
infliction of emotional distress and defamation allow for civil 
redress. All sentence-enhancing hate crime regulation oper
ates under the same premise that enhanced sentences will 
deter future criminal behavior of the same sort. However, an 
increase in detection, arrest, and conviction is more likely to 
provide a greater deterrent consequence than an increased 
penalty upon conviction. s2 

Furthermore, hate crime regulation improperly makes 
symbolic usage of the criminal law. With publicized cases 
and enhanced sentences, proponents wanted the HCPA to 
"send a message" to the American citizenry that the intoler
ance behind hate crimes is unacceptable.83 Highly publicized 
incidents like the Matthew Shepard case and the James Byrd 
case increase the demand for such symbolic usage of the crim
inal law.84 Even though proponents advocate "sending a 
message" through hate crime prosecution, commentators sug
gest that publicizing these cases could backfire.85 When 
prosecuting an ideologically motivated defendant, neutral 
and straight-forward charges may be more desirable to avoid 
over-sensationalized media hype.86 Depending on the facts, 
the jury, and the perception of the public, a highly-charged 

82. Paternoster, supra note 75, at 187--88 (indicating that certainty of 
punishment-i.e. getting caught-has a greater deterrent effect than the potential 
for a severe punishment if caught). 

83. See, e.g., 155 CONG. REc. 87591 (daily ed. July 16, 2009) (statement of Sen. 
Gillibrand) (''This legislation condemns the poisonous message that some human 
beings deserve to be victimized solely based on their sexual orientation, gender, 
gender identity, or disability . ... It is essential that we send the message that these 
crimes \vill not be condoned. When we fail to prosecute violence driven by hatred 
and protect Americans' human rights, \Ve risk escalation of such activities."). 

84. J aroes A. Strazzella, The Federalization of Criminal Law, 1998 A.B.A. CRIM. 
JusT. SEC. 5, 11 ("Highly publicized criminal incidents are frequently accompanied 
by calls for proposed Congressional responses."). 

85. Baker, supra note 45, at 1198. 
86. Id. 
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trial can transform one person's terrorist into other person's 
freedom fighter. 87 By requiring hate crime convictions to 
prove biased motive as an element of the offense, a defendant 
on the witness stand could promote the ideas that compose 
that prosecuted motive. 88 Regardless of these possible nega
tive outcomes, symbolic usage of the criminal law tends to 
invoke more emotion in its supporters than fear in its 
perpetrators. s9 

In American jurisprudence, the rule is equal protection 
under the law. Proponents of increased federal regulation of 
hate crimes insist that without enhanced sentences for bias
motivated crimes, all members of protected classes of minor
ity groups are "relegated to the status of second-class 
citizens."90 To proponents, simply excluding crimes against 
certain minority groups from sentence enhancement suggests 
that illegal conduct against those groups is not as serious as 
other groups. 91 But, do enhanced sentences for crimes 
against certain groups put them on a level playing field or 
exalt them to a higher level of protection not enjoyed by other 
groups? Hate crime regulation places more significance on 
some crimes based on the criminal's biases or the victim's 
identification with a social group.92 The newly enacted law 
enhances sentences for certain previously unprotected cate
gories of social association thereby providing greater 
protection to those groups. The true equal protection re
sponse to crimes motivated by hate is to extend justice 
equally and impartially regardless of the victim's social asso
ciation and to punish these crimes based on severity.93 

87. Id. 
88. Id. 
89. JAMES B. JACOBS & KIMBERLY POTTER, HATE CRIMES: CRIMINAL LA\V & 

IDENTITY POLITICS 3-5 (1998). See supra Part II.A.2 (discussing the ineffectiveness 
of enhanced sentencing as a general deterrent). 

90. Mahoney, supra note 5, at 336. 
91. Id.; see also Lawrence, supra note 77, at 1449 ("[I]n the current climate, 

where bias crime legislation is very much part of the public agenda, a decision to 
reject the enhanced punishment of bias crimes is an implicit statement by the 
criminal justice system that [g]roup harmony and equality are not among the 
highest values in our society."). 

92. Knight, The Federal Hate Crimes Bill, supra note 60. 
93. Knight, 'Hate Crllne' Laws, supra note 61. 
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B. Federal hate crime regulation defies federalism when it 
riddles criminal law, a traditionally state-governed 

area, with expanded federal jurisdiction 
and additional federal crimes. 

Traditionally, states claim predominate responsibility for 
criminal law subject to the federal Constitution and their 
state constitutions. 94 

[T]he doctrine of federalism teaches that each State has 
sovereign authority to promulgate and enforce its own 
criminal laws; and, pursuant to the doctrine of separa
tion of powers, the legislative branch of government, 
rather than the judiciary, is now considered the appropri
ate law making body. Therefore, when a federal court 
declares that a state statute is unconstitutional, it runs 
the risk of violating principles offederalism and of usurp
ing legislative authority.95 

To the same point, one could recognize the same separate 
sovereign struggle when the federal legislature creates crimi
nal laws that threaten the states' traditionally dominant role 
in criminal law. Presently, the states prosecute ninety-five 
percent of the total prosecutions for serious or violent crime 
in the United States.96 Despite ongoing federal encroach
ment in the area of criminal law, state criminal prosecution is 
the rule and federal criminal jurisdiction historically has 
been the exception.97 The federal government's enumerated 
powers do not include a general police power.98 The United 
States Constitution reserves general police powers for the 
states.99 

94. DRESSLER, supra note 58, at 4-5. 
95. Id. at 5. 
96. Strazzella, supra note 84, at 19. 
97. See United States v. Morrison, 529 U.S. 598, 618 (2000) (recognizing the 

traditional role of federalism in criminal prosecution, the Court stated that "we can 
think of no better example of the police power, which the Founders denied the 
National Government and reposed in the States, than the suppression of violent 
crime and vindication of its victims."). 

98. Sara Sun Beale, Federalizing Hate Crimes: Symbolic Politics, Expressive 
Law, or Tool for Criminal Enforcement, 80 B.U. L. REV. 1227, 1230-31 (2000). 

99. Id.; U.S. CONST. amend. X. 
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1. Given the traditional dominance of state law in criminal 
enforcement, this police power should remain 

with the states. 

The concept of federalism in the United States allows for 
community and state autonomy subject to constitutional limi
tations.100 As different states exercise their reserved police 
powers in different ways, communities can shape and enforce 
community life based on their collective views.101 As a result, 
a United States citizen can choose to live in a state that rec
ognizes what some would consider progressive values or he 
can choose to live in a state that adheres to traditional val
ues.102 If a state legislature decides that crimes motivated by 
hate or bias produce greater harm than crimes based on other 
motives, that state is free to adopt legislation to combat that 
harm provided the legislature stays within the confines of 
criminal law and constitutional principles.10s 

Based on this federalism approach to criminal law, the fed
eral government should limit its jurisdiction to instances that 
require federal intervention. 104 Even if the federal govern
ment may plausibly enact criminal laws and remain within 
its constitutional powers, constitutional authority alone 
should not justify pervasive federal intervention.105 The en
actors of the HCPA recognized state authority in criminal 
prosecutions and promised to maintain the state-federal bal
ance,106 but nevertheless passed the HCPA along with its 
provisions for expanded federal jurisdiction. 

Traditionally, states decide what to punish, how to punish, 
and how much to punish. Since state governments prosecute 
ninety-five percent of all crimes, including hate crimes, pro
ponents cannot fairly assert that states have evaded their 
responsibility to prosecute. Additionally, a majority of states 

100. Baker, supra note 45, at 1222. 
101. Id. 
102. Id. 
103. Id. at 1211. 
104. Id. at 1222-23. 
105. Id. at 1223. 
106. HCPA, Pub. L. No. 111-84, § 4702(3), 123 Stat. 2190 (2009). "State and local 

authorities are now and \Vill continue to be responsible for prosecuting the 
ovenvhelming majority of violent crimes in the United States, including violent 
crimes motivated by bias." Id. 
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already has bias crime laws on the books. Forty-five states 
and the District of Columbia already have legislation in place 
for bias-motivated crimes.107 States differ, however, on 
which categories are included in hate crime regulation.108 

State categories may include a victim's race, religion, na
tional origin, sexual orientation or gender.109 For example, 
thirty states include sexual orientation in their state hate 
crime provisions, twenty-six states include gender, and 
twelve states include gender identity.110 Various state stat
utes increase penalties for vandalism aimed at houses of 
worship, cemeteries, schools, and community centers as 
well.111 

2. The HCPA unnecessarily expands federal jurisdiction 
over traditionally state crimes and produces 

discriminatory effects. 

Despite the absence of state default, the HCPA increases 
federal encroachment on this traditional area of state sover
eignty. The federal law is more sweeping than the majority 
of the state provisions because it expands the categories that 
receive heightened protection. By designating categories of 
victims that receive a higher level of protection, federal hate 
crime laws either expand federal jurisdiction over tradition
ally state crimes or place a heavier burden on the state local 
law enforcement officers who must divide their time un-

107. State Hate Crimes/Statutory Provisions, supra note 40. In Wisconsin v. 
Mitchell, the United States Supreme Court upheld the constitutionality of 
Wisconsin's sentence~enhanceroent hate crimes statute against a First Amendment 
free speech argument. 508 U.S. 476, 490 (1993). In effect, the Court ruled that a 
state may consider whether a crime was committed or initially considered due to an 
intended victim's status in a protected class. Id. at 489-90. In using the defendant's 
prior speech to establish motive, the Court found that the statute was not punishing 
bigoted beliefs, but instead punishing predicted ramifications of a crime. Id. at 
488-90. Not,vithstanding Wisconsin v. Mitchell, state constitutions can still deem 
enhanced sentencing as violating their own state constitutional safeguards. State 
Hate Crimes/Statutory Provisions, supra note 40. 

108. State Hate Crimes/Statutory Provisions, supra note 40. 
109. Id. 
110. ANTI-DEFAMATION LEAGUE, MATIHE\V SHEPARD AND JAMES BYRD ACT 

(HCPA): WHAT you NEED TO KNO\V, http://,vww.adl.org/combating_hate/What-you
need-to-know-about-HCPA.pdf. 

111. ADL Approach to Hate Crime Legislation, supra note 72. Model legislation 
also creates a civil action for victims including punitive damages, attorney's fees, and 
parental liability for the actions of minor children. Id. 
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equally based on the motivation of the accused to avoid 
removal to federal court. 112 The HCPA's burden on the local 
law enforcement officers is obvious even to its enactors who 
sweetened the law with grant money and offers to take over 
prosecution.113 Regarding a very similar federal hate crime 
initiative in 1999, Senator Orrin Hatch expressed concern 
over the constitutionality of such an initiative and that "an 
overly broad reaction by the Federal Government to this seri
ous problem might ultimately diminish the accountability of 
state and local officials in responding to hate crimes."114 His 
counter-proposal included more modest approaches to reform 
such as increased funding to state and local agencies for pros
ecuting bias-motivated crimes and further research 
regarding the pervasiveness of the problem.115 

The HCPA provides grant assistance to state and local law 
enforcement agencies prosecuting hate crimes. But, how ef
fective is this federal "assistance"? In the wake of the 
Matthew Shepard incident, state and local law enforcement 
agents weighed in on the lack of need for more federal in
volvement. Based on their experiences in the Matthew 
Shepard case, some local officials in Albany County, Wyo
ming, strongly opposed more federal intervention in 
prosecuting hate crimes. Kenneth T. Brown, the Chief Dep
uty and Prosecuting Attorney for Albany County stated, "We 
don't need brand new players on our team, unfamiliar with 
the territory, and at a huge additional expense to taxpay
ers."116 Despite his request for federal assistance in the way 
of grant money, Brown recalled: 

By the fifth day of jury selection in the [Matthew Shep
ard case], we had not received a dime. Federal personnel 
had stopped contacting our office, and the only thing that 
we did receive was some advice. The advice [former At
torney General] Janet Reno's office offered was that we 

112. Knight, 'Hate Critne' Laws, supra note 61. 
113. HCPA, Pub. L. No. 111-84, §§ 4704-05, 123 Stat. 2190 (2009). 
114. 145 CONG. REC. 88953 (daily ed. July 21, 1999) (statement by Sen. Hatch). 
115. 146 CoNG. REC. 85421 (daily ed. June 20, 2000) (statement by Sen. Hatch 

discussing Amend1nent No. 3474). 
116. Combating Hate Crimes: Pro1noting a Responsive and Responsible Role for 

the Federal Government: Hearing Before the S. Co1n1n. on the Judiciary, 106th Cong. 
35 (1999) (statement of Kenneth Bro,vn). 
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wear blue shirts, as they appeared better on television 
cameras. 117 

Furthermore, the HPCA allows the federal government to 
assume jurisdiction over crimes that under any other provi
sion would rest with the state.118 HCPA provides that the 
federal government may assume jurisdiction over a hate 
crimes case if (1) "the State does not have jurisdiction," (2) 
"the State has requested that the Federal Government as
sume jurisdiction," and/or (3) "the verdict or sentence 
obtained pursuant to State charges left demonstratively un
vindicated the Federal interest in eradicating bias-motivated 
violence."119 The third instance could come into play when 
the state excludes a category from sentencing enhancement 
that is included in the federal law. Lastly, in the "catch-all" 
provision, the federal government may assume jurisdiction if 
prosecution by the federal government "is in the public inter
est and is necessary to secure substantial justice."120 These 
jurisdictional provisions, along with the removal of the feder
ally protected right requirement, make it difficult to imagine 
a scenario where the federal government could not override a 
state court's jurisdiction or retry the case in federal court. 

Increased federal intervention in hate crime law produces 
forum shopping and disparate treatment between defendants 
prosecuted in state court and defendants prosecuted in fed
eral court. 121 Allowing prosecutors to forum shop to achieve a 
higher sentence in federal court raises questions of fairness 
to those defendants selected for federal court-especially 
when their selection is perhaps based on the foreseeable me
dia coverage of the case.122 Assuming that a heavily 
publicized case with a harsh sentence could deter future 
criminal actions among the general public, plucking a defen
dant out of the state system to impose a harsher sentence in 
federal court disparagingly treats federal defendants that 
would otherwise be similarly situated with state defendants. 

117. Id. 
118. HCPA, Pub. L. No. 111-84, § 4702, 123 Stat. 2190 (2009). 
119. Id. § 4707(b)(l)(A)-(C). 
120. Id.§ 4707(b)(l)(D). 
121. Beale, supra note 98, at 1276-77. 
122. Id. at 1277. 
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The "same effect could be achieved by randomly selecting one 
out of each one hundred federal defendants for a much longer 
sentence, and highly publicizing that result."12s 

Moreover, some states, as a policy choice or by state consti
tution, may also provide defenses or limits on prosecution not 
granted in federal court.124 When federal prosecution plucks 
a defendant out of state court to publicize his criminal actions 
in federal court, he loses the benefit of protections provided 
by his state. 125 Perhaps clear guidelines or limits on federal 
prosecution of hate crimes could minimize disparate treat
ment of similarly situated defendants.126 Currently, 
however, the potential for disparate treatment between de
fendants expands as concurrent jurisdiction expands into 
more areas of criminal law.121 

3. Given the experiences in other Western countries, hate 
crime regulation creates a slippery slope to 

inevitable limits on free speech. 

The HCPA is troublesome because, in looking at similar 
Western cultures, hate crime regulation has had a slippery 
slope effect towards intrusive speech regulation. Speech reg
ulation not only departs from the traditions of the American 
way of life, but it also defies the spirit of the First 
Amendment. 

Modern free speech restrictions, attributing harm to divi
sive speech, permeate Western European countries and 
America's northern neighbor, Canada. Canada first intro
duced hate crime regulation and later followed with very 
controversial "hate propaganda" regulation.12s Canada's 
hate propaganda regulation recently expanded to include sex
ual orientation and hate propaganda communicated through 
the internet. 129 Interestingly, the addition of sexual orienta
tion was mostly "accomplished through the jurisprudence 

123. Id. 
124. Id. at 1277-78. 
125. Id. 
126. Id. at 1277. 
127. Id. 
128. Canada Criminal Code, R.S.C., ch. C 46, §§ 318-19 (1985). 
129. Id. 
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developed by the courts ... thereby elevating their status and 
lending credibility to the need for their increased 
protection."130 

Canada's relatively recent and controversial hate propa
ganda regulation provides that "[e[very one who, by 
communicating statements in a public place, incites hatred 
against any identifiable group where such incitement is likely 
to lead to a breach of the peace is guilty of an indictable of
fence and is liable to imprisonment .... "131 

The four elements of the Canadian criminal hate speech 
regulation are (1) communicating statements (2) in a public 
place (3) that incite hatred against an identifiable group (4) 
in such a way that there will likely be a breach of the 
peace.132 As previously stated, Canadians can be imprisoned 
under this provision.133 Any suspected hate propaganda can 
be searched and seized or removed from print publication or 
the internet.134 The Criminal Code requires proof of the 
criminal act and the intention to promote hatred.135 De
fenses include truth, discussing a subject of public interest, 
speaking from sincere religious beliefs, and good faith to
wards the group.136 In broadcasting, Canada more 
specifically prohibits "any abusive comment ... that, when 
taken in context, tends to or is likely to expose an individual 
or groups or class of individuals to hatred or contempt on the 
basis of race, national or ethnic origin, colour, religion, sex, 
sexual orientation, age or mental or physical disability."137 

In addition, Canada has a powerful civil regulation under 
its Human Rights Act that restricts free speech.13B The 
stated purpose of the Canadian Human Rights Act is to pre-

130. Mahoney, supra note 5, at 329. 
131. Canada Criminal Code, R.S.C., ch. C 46, § 319(1) (1985). 
132. Id. 
133. Id. § 319(1)(a). 
134. Id. §§ 184.2, 319(4), 320 (authorizing the seizure of hate propaganda 

n1aterials related to the offenses defined in §§ 318(1), 319(1) and 319(2)). 
135. Mahoney, supra note 5, at 327. 
136. Canada Criminal Code, R.S.C., ch. C 46, § 319(3)(a)-(d) (1985). 
137. Broadcasting Distribution Regulations SOR/1997~555, § 8(1)(b) (Can.). 
138. Canadian Human Rights Act, R.S.C., ch. H 6 (1985). 
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vent discrimination. 139 Its overarching rationale is to invoke 
the civil regulation to ensure that: 

all individuals should have an opportunity equal with 
other individuals to make for themselves the lives that 
they are able and wish to have and to have their needs 
accommodated, consistent with their duties and obliga
tions as members of society, without being hindered in or 
prevented from doing so by discriminatory 
practices .... 140 

The Human Rights tribunals rectify discrimination by 
monetarily compensating victims for the discrimination they 
have experienced.141 Unlike its criminal counterpart in the 
Canadian Criminal Code, the Human Rights Act does not re
quire proof of intent and there are no truth defenses. 142 

Therefore, the Human Rights tribunal can hold a defendant 
liable if it finds the statements to be hurtful or damaging 
whether they were intended or truthful. 143 

When faced with the prospect of speech regulation in the 
United States, proponents promise that such speech regula
tion could never happen in light of the constitutional rights of 
the First Amendment. 144 In its Charter of Rights, however, 
Canada has very similar free speech provisions to the First 
Amendment and a very similar equal protection provision to 
the Fourteenth Amendment. 145 Section 2 of the Canadian 
Charter of Rights and Freedoms holds as fundamental rights 
the freedom of conscience, religion, thought, belief, opinion, 
expression, the press, other media of communication, peace
ful assembly, and the freedom of association. 146 Section 15 of 
the Canadian Charter of Rights and Freedoms provides equal 
protection and equal benefit of the law without discrimina
tion based on "race, national or ethnic origin, colour, religion, 

139. Id. § 2. 
140. Id. 
141. Id. §§ 53-54. 
142. Ivlahoney, supra note 5, at 347. 
143. Id. 
144. WHAT You NEED TO KNow, supra note 110. 
145. Compare Part I of the Constitution Act,§ 2 (Can.), with U.S. CoNST. amend. 

I (prohibiting the state establishment of religion, or prohibiting the free exercise 
thereof; or abridging the freedom of speech, or of the press; or the right of the people 
peaceably to assemble, and to petition the government for a redress of grievances). 

146. Part I of the Constitution Act, 1982, § 2 (Can.). 
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sex, age, or mental or physical disability."147 The Canadian 
court system has ruled that hate speech controls are not only 
consistent with free expression but actually enhance these 
values. 148 Taking Canada as a laboratory for speech regula
tions, however, expansive speech regulation produces a 
chilling effect on public speech and disallows what should be 
considered free expression. 

Despite free speech protections, the Canadian courts have 
expanded their reach through judicial interpretation.149 The 
Supreme Court of Canada has upheld all of these restrictions 
except for one antiquated provision regarding the spread of 
false news.15° Canada (Human Rights Commission) v. Tay
lor151 and R. v. Keegstra152 represent the first of many free 
speech cases brought under the Charter of Rights and Free
doms.153 In Taylor, the defendant invited the public to call 
his telephone line to hear a hateful, prerecorded message.154 
He was sentenced to one year in prison. 155 The Court noted 
that "[h]ate propaganda presents a serious threat to soci
ety ... [that erodes] the tolerance and open-mindedness that 
must flourish in a multicultural society which is committed to 
the idea of equality."156 In Keegstra, a school teacher was 
criminally charged under Section 319(c) of the Criminal Code 
with promoting hatred against an identifiable group by en
dorsing Anti-Semitism in the classroom.157 The Court in 
Keegstra commented that "the public and willful promotion of 
group hatred is properly understood as a practice of 
inequality."158 

147. Id.§ 15(1). 
148. Mahoney, supra note 5, at 328. 
149. Id. 
150. Id. 
151. Canada (Human Rights Comm'n) v, Taylor, [1990] 3 S.C.R. 892 (Can.). 
152. R. v. Keegstra, [1990] 3 S.C.R. 697 (Can.). 
153. Mahoney, supra note 5, at 343-44. 
154. Taylor, 3 S.C.R. at 903--04. 
155. Id. at 905. 
156. Id. at 894. 
157. Keegstra, 3 S.C.R. 697, 714. 
158. Id. at 756. 
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a. Close Calls for Canadians 

Hate propaganda regulations in Canada supposedly pro
vide an exemption for speech related to sincere religious 
belief.159 However, the courts have charged and fined people 
of different faith backgrounds for public speech in multiple 
cases. In Owens v. Saskatchewan Human Rights Commis
sion, 160 Owens sponsored a newspaper advertisement in 
Canada that depicted a red circle with a slash over two stick
figured males holding hands.161 The advertisement also 
listed Bible references against homosexuality.162 Although 
Owens intended to make a public statement regarding his re
ligious beliefs against homosexuality, the Board of Inquiry 
concluded that the picture in combination with the Bible ref
erences communicated hatred and intended to make a social 
group appear inferior. 163 On appeal, the Queen's Bench held 
that such an advertisement subjected homosexuals to hatred 
and ridicule.164 The Queen's Bench upheld the fine of$1,500 
against both Owens and the newspaper that printed the ad
vertisement.165 Luckily for Owens, the appeals court 
reversed the conviction based on Owens's right to sincerely
held religious beliefs.1aa 

Proponents of the Canadian hate propaganda regulation 
claim that the regulation has no chilling effect on free speech. 
On the contrary, simply facing investigation for what turns 
out to be free speech is chilling. 167 This is particularly true 
when the judicial system has expressed its commitment to 
apply stringently the criminal provisions against any poten
tial violator. Despite reversing Owens's conviction, the 
Canadian appeals court noted in Owens that "[t]he entire 
community can and should expect that all of [the] legislative 
provisions will be actively engaged to protect the dignity, 

159. Canada Criminal Code, R.S.C., ch. C 46 § 319(3)(b) (1985). 
160. Owens v. Saskatche\van Human Rights Comm'n, [2006] S.K.C.A. 41 (Can.). 
161. Id. paras. 4-6. 
162. Id. paras. 6-7. 
163. Id. paras. 16-17. 
164. Id. para. 20. 
165. Id. paras. 19-20. 
166. Id. para. 88. 
167. HARVEY A. 81LvERGLATE ET AL., FIRE's Gu10E TO FREE SPEECH oN CAMPUS 

137 (2005). 
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rights and the security" of protected groups such as "gay men, 
lesbians, bi-sexual and trans-identified persons."168 

A Canadian, Christian man owning and operating a print
ing business was not as lucky as Owens. He refused to print 
business cards and other related material for the Canadian 
Lesbian and Gay Archives because he believed that to do so 
would contradict his sincerely-held religious beliefs.169 The 
Ontario Human Rights Tribunal ruled that he violated the 
Ontario Human Rights Code prohibiting discrimination 
based on sexual orientation.17° The Tribunal ordered him to 
pay $5,000 in damages to the Archives and to begin printing 
for all groups or individuals regardless of sexual orientation 
on the same basis as other clients.171 After a failed appeals 
process, the printer not only accrued $100,000 in his own le
gal fees, but the appeals court also required him to pay the 
Ontario Human Rights Commission's legal fees of$40,000.172 

Canada is not the only country faced with choosing be
tween free speech and religious beliefs or their hate speech 
regulation. Other nations with similar regulations have ex
perienced problems.173 For example, a Swedish court 
sentenced a pastor to one month in prison for preaching 
against homosexuality from the pulpit until an appeals court 
reaffirmed his right to offer biblical interpretation on the sub
ject.174 British authorities investigated an English bishop for 
not promoting diversity from the pulpit after he suggested 
that homosexuals seek medical advice on dealing with their 
homosexuality.175 

168. Id. at _, 2006 SK.C. LEXIS 221, at *55. 
169. Robert H. Knight & Lindsey Douthit, 'Hate Crime' Laws Threaten Religious 

Freedom, CONCERNED WOMEN FOR .AM., Dec. 12, 2005, http://www.cwfa.org/article 
display.asp?id=9672&department=CFI&categoryid=papers. 

170. Id. 
171. Id. 
172. Id. 
173. See generally id. (listing multiple international instances of enforced hate 

speech regulation against religious groups). 
174. Id. 
175. Id. 
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b. Close Calls for Americans 

Unlike other nations' regulations which assume uniform 
viewpoints on hot-button issues like homosexuality and gen
der identity, the debate continues in the United States over 
homosexuality and its conflict with traditional religious be
liefs.176 Could more expansive hate crime regulation in the 
United States mean the same slippery slope towards speech 
regulation for Americans? Yes. Unfortunately, advocates for 
free speech do not have to search far for present-day exam
ples of silenced controversial speech. Foreign examples of 
expansive speech restrictions trickle down into American life 
and subject citizens to close calls regarding their constitu
tional right to speak freely.177 

For example, America's public universities have faced liti
gation in recent years that challenged their restrictive 
campus speech codes based on the students' First Amend
ment protections. College speech codes often restrict 
constitutional speech by removing constitutional safeguards 
on speech concurrently with matriculation.178 A campus 
speech code is "any regulation that punishes, forbids, heavily 
regulates, or restricts a substantial amount of protected 
speech."179 Certainly, the value judgments of professors and 
administrations in these cases decide whose opinion is worth
while and whose opinion is biased and unacceptable hate 
speech.180 Although college administrations may be acting to 
protect minorities from vocal counteraction, these codes work 
against First Amendment traditions by attributing repri-

176. Prominent Americans question the propriety of homosexual marriage. Mitt 
Romney, One Man, One Wo,nan: A citizen's guide to protecting 1narriage, WALL ST. 
J., Feb. 5, 2004, http://\V\V\v.opinionjournal.com/editorial/feature.html?id=1100046 
47. Popular culture highlights disputes bet,veen fan1ily 1nembers as they struggle 
between a child's alternate sexual behavior and the family's traditional faith 
background. Grey's Anatomy: Sweet Surrender (ABC television broadcast Apr. 24, 
2009) (summary available at http://abc.go.com/sho,vs/greys-anatomy/episode-guide/ 
S\veet-surrender/286040?cid=abccomsearch_results). Practicing homosexuals react 
through litigation against traditionally held religious beliefs and sacred texts. 'Gay' 
Man sues Bible publishers: $70 1nillion for e,notional distress because ho,nosexuality 
cast as sin, WoRLDNETDAILY.COM, July 9, 2008, http://\v\V\v.worldnetdaily.com/index. 
php?pageld=69147. 

177. Knight, 'Hate Cri,ne' Laws, supra note 61. 
178. SrLVERGLATE ET AL., supra note 167, at 130 {emphasis omitted). 
179. Id. 
180. See id. at 141-42. 
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mandable harm to controversial speech.181 Pleasant, 
popular, or welcomed speech rarely needs protection because 
it presents no threat of censorship.182 If administrators want 
to promote the free exchange of ideas, they must not overly 
restrict the students' First Amendment speech rights. rns 
Moreover, since college campuses often act as laboratories for 
the next generation of political activists, free speech advo
cates should find the push for speech restrictions on college 
campuses unsettling. is< 

Some religious groups and individual citizens in the United 
States have also experienced pressure to shape up or ship 
out. Law enforcement have arrested and charged members of 
religious groups for peacefully demonstrating at a Philadel
phia homosexual rally held on public property and prohibited 
a New York pastor from sponsoring billboards with a relig
ious message. 185 The San Francisco Human Rights 
Commission fired a pastor from his position on the commis
sion after he expressed his religious opposition to homosexual 
behavior.186 One activist group commented that "[i]t's about 
time hate-spewing Christian priests got their bigoted re
marks 'corrected.' Let's hope this correction serves as a 
warning to other homophobic religious bigots that their intol
erance just isn't going to be tolerated.''187 In another 
instance, a Presbyterian church faced a five-year court battle 
after it dismissed a staff member for practicing homosexual
ity.188 In that case, the pastor and his family were 
threatened and his home firebombed, but the police said 
there was nothing they could do to stop the threats.1ss 

The HCPA language presents a dangerous nudge towards 
the slippery slope of speech regulation. Under the stated ra-

181. See id. at 130-34. 
182. Id. at 131. 
183. See id. at 135-36. 
184. Id. 
185. Knight, 'Hate Crime' Laws, supra note 61. 
186. San Francisco Rights Aide Faces Battle for Criticizing Homosexuals, N.Y. 

TIMES, Aug. 22, 1993, http://w\vw.nytimes.com/1993/08/22/us/san-francisco-rights
aide-faces-battle-for-criticizing-homosexuals.html?scp=l&sq=revv. %20lumpkin&st= 
cse. 

187. ALAN SEARS & CRAIG OSTEN, THE HOMOSEXUAL AGENDA 158 (2003). 
188. Id. 
189. Id. 
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tionale of the HCPA, hate crimes impede interstate 
commerce because they prevent the "purchasing [of] goods 
and services" or "participating in other commercial activ
ity."19o Like the Canadian printer who refused to provide his 
services, American courts could eventually consider the re
fusal to provide commercial services based on a sincerely-held 
religious belief a hate crime under the HCPA's interstate 
commerce provision. The religious and First Amendment ex
emption under the HCPA requires that the provisions of the 
Act not substantially burden religion or speech but, in the in
verse, could allow for some burden on these fundamental 
freedoms. 191 

c. Hate Speech Regulation v. the United 
States Constitution 

Given the experiences abroad, passing hate crime regula
tion eventually becomes the vehicle to denounce prejudiced or 
unpopular beliefs and expression. 192 But, what some citizens 
consider "open and shut cases" of bigotry, others see as an 
ongoing dialogue in the public square regarding values and 
choices that affect society. Indeed, the debate is still very 
much alive. While some American proponents of hate crime 
regulation propose criminalizing speech itself if possible, 193 a 
fair analysis of the current constitutional scheme will not al
low the intrusive speech regulation that permeates other 
Western countries. Under the current constitutional scheme, 
attempts to enforce intrusive speech regulation in the United 
States would be unconstitutional. 

The United States has a long-standing tradition of protect
ing even offensive forms of speech. The United States 
Supreme Court upheld controversial speech as a constitution
ally protected form of expression even in contentious cases 

190. HCPA, Pub. L. No. 111-84, § 4702(6)(B), 123 Stat. 2190 (2009). 
191. Id. § 4710(6). 
192. Baker, supra note 45, at 1215. 
193. See, e.g., Andre\v E. Taslitz, Condemning the Racist Personality: Why the 

Critics of Hate Cri,nes Legislation are Wrong, 40 B.C.L. Rev. 739, 742 (1999) 
(arguing for character morality in criminal law as opposed to the current action 
morality), 
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such as Virginia u. Black.194 In fact, throughout the twenti
eth century, the Supreme Court invoked First Amendment 
protections to promote the public good of free speech even 
when cases arose out of distasteful and offensive scenarios.195 

However, the Supreme Court has never held that the First 
Amendment prohibits any regulation of speech.196 Without 
hate speech regulation, current constitutional doctrine al
ready prevents truly dangerous speech that threatens the 
public order and security without limiting speech on socially 
debated topics. 197 

One example of traditionally unprotected speech is termed 
"fighting words" or spoken provocations that amount to a fist
fight challenge.198 Under the traditional "fighting words" 
rule, however, it is not enough to speak provocative, offensive 
words or even provoke hostility between the parties.199 Re
stricted speech must incite some inappropriate action or be 
connected closely to inappropriate action.20° Furthermore, 
restrictions on speech must pass the viewpoint-neutral test 
promoted by the Supreme Court in Texas u. Johnson, R.A. V. 
u. City of St. Paul, and Virginia u. Black. 201 

Considering the stiff constitutional protections for free 
speech, hate speech regulation, similar to that enforced in 
Canada, should not survive constitutional scrutiny. In R.A. V. 
u. City of St. Paul, the Supreme Court struck down a view
point-biased municipal ordinance because it regulated 
fighting words based on ideological content. 202 Similarly, 
regulations cannot assume that speech or actions mean to in-

194. Virginia v. Black, 538 U.S. 343, 347, 367 (2003) (invalidating a Virginia law 
that prohibited cross-burning for the purpose of intimidation because the Court 
could not conclude that the cross-burning ,vas necessarily meant to intimidate). 

195. 2 RALPH A. ROSSUM & G. ALAN TARR, filIERICAN CONSTITUTIONAL LAW: THE 

BILL OF RIGHTS AND SUBSEQUENT .AJvIENDMENTS 195 (2007). 

196. Id. at 191. 
197. Id. at 194-96. 
198. Id. at 194 (citing Chaplinsky v. New Hampshire, 315 U.S. 568, 769 (1942) 

(holding that fighting words or verbal provocations that amount to an invitation to 
fight jeopardize the immediate public order and are, therefore, subject to 
limitations)). 

199. Id. 
200. Id. 
201. Id. at 194-95 (citing Virginia v. Black, 538 U.S. at 358-59; R.A.V. v. City of 

St. Paul, 505 U.S. 377, 382 (1992); Texas v. Johnson, 491 U.S. 397, 409 (1989)). 
202. Id. at 195 (citing R.A.V., 491 U.S. at 414). 
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timidate even in controversial cases. 203 With R.A. V. v. City of 
St. Paul and Virginia v. Black taken together, hate speech 
regulation that criminalizes bias-motivated speech, verbal in
timidation, or symbolic speech is unlikely to withstand a fair 
analysis under the precedent. Hate speech regulations must 
undoubtedly involve viewpoint-biased interpretations in de
ciding whose opinion will prevail. Providing stricter First 
Amendment protection to some social associations versus 
competing social associations could not pass a fair application 
of the viewpoint-neutral test for speech regulation. The regu
lation of hate speech could ultimately restrict the speaker's 
ability to express his sometimes controversial opinions sim
ply because a small minority may disagree. 

Proponents of the HCPA paint a picture of two communi
ties: One community respects diversity and social cohesion 
while the other community is a stark culture of hate. To pro
ponents, opposition is equivalent to promoting hatred 
without consequences.204 A diverse and democratic society, 
however, bombards everyone living in it with opposing view
points every day. Freedoms of conscience, religion, and 
expression are more fundamental to diversity than freedom 
from all forms of ridicule, dislike, and insult. Freedoms of 
conscience, religion, and expression are crucial to an open fo
rum of ideas. Proponents argue that intolerance and 
prejudice will destroy the marketplace of ideas,2°5 but with
out the open discussion of contrary ideas, there is no 
marketplace of ideas left to destroy. 

Joseph Story penned in his Commentaries, "The rights of 
conscience are, indeed, beyond the just reach of any human 
power."206 Hate speech regulation re-categorizes reasonably 
contrary opinions as hostile or violent speech meant to intim
idate or victimize a specific social group. As a result, hate 
speech regulations chill the speech of citizens who register le
gitimate differences.2°7 Proponents of hate crimes and hate 
propaganda regulation in Canada insist that such regulation 

203. Id. (citing Black, 538 U.S. at 357). 
204. Mahoney, supra note 5 at 336. 
205. Id. at 349. 
206. 3 JOSEPH STORY, COl\Il\IENTARIES ON THE CONSTITUTION§ 1870 (1833). 
207. Knight, 'Hate Cri,ne' Laws, supra note 61. 
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is necessary to prevent advocates such as Fred Phelps and his 
band of protestors from disrupting their quiet neighbor
hoods. 208 But are distasteful characters such as Fred Phelps 
the only targets for such legislation? As discussed earlier, 
pervasive speech restrictions target average citizens in both 
the international realm and the United States. Given the 
chronological trend of first enacting hate crime regulation 
and following with hate speech regulation, the HCPA pro
vides the first push towards dangerous speech regulation. 
The current means for punishing crime and dangerous 
speech are consistent with the First Amendment and can 
more effectively deter truly harmful actions without censor
ing legitimate opinions on controversial social issues. 

CONCLUSION 

The HCPA creates unnecessary federal law that does not 
reflect the principles of criminal law and negates the pre
sumption of federalism in criminal law. Moreover, the HCPA 
presents a dangerous slippery slope towards unconstitutional 
hate speech regulation. Despite the benevolent underlying 
rationale of protecting minority social associations, the HCPA 
creates troublesome burdens that outweigh its well-intended 
benefits. If "hate crime" offenses really are a prevalent and 
accelerating problem, more sensible solutions exist. As previ
ously stated, state governments generally take the lead on 
prosecuting all crimes including violent and non-violent hate 
crimes. Mechanisms already exist at the state level to punish 
and prevent crime effectively based on severity. Criminal 
laws and criminal law reform measures should remain at the 
state level. By keeping such regulation at the state level, re
form measures can be readily influenced by the communities 
they affect. Reform measures can be changed more quickly to 
reflect community standards or reversed to prevent any fur
ther undesirable results. 

Even though regulation of controversial speech attempts to 
limit the marketplace of ideas, one of the best reform mea
sures is, in fact, the opposite. The free and open exchange of 

208. Letter from Judy Darcy, National President of Canadian Union of Public 
Employees (May 6, 2003), available at http://cupe.ca/EqualityPride/BILL_C250. 
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contrary ideas raises awareness, promotes civility, and devel
ops the most sensible reform measures. Citizens should be 
able to freely express their differences within current consti
tutional confines on speech. All crimes are, at their core, 
offensive. Although hate crime regulation seeks to lessen the 
offensive nature of crimes directed at minority social associa
tions, such regulation does not represent the more sensible 
approach. The more sensible approach is to allow effective 
state law already in place to bring justice to all victims and to 
continue the spirited dialogue concerning reform at the most 
responsive level of government. 


