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I. INTRODUCTION 

One of the most enduring and attractive characteristics 
of American citizenship is the right of an individual or a 
group to try to convince others of some social policy he 
thinks is important. Perhaps an even more important 
characteristic is the right of those who are not convinced to 
disagree. From its inception, the American Constitution has 
provided great protection for groups to promote their own 
agendas and, more importantly, for other groups to decide 
not to promote an agenda with which they fundamentally 
disagree. Similarly, America's first liberty1-religious 
freedom-has given religious people and organizations the 
freedom to believe and exercise their beliefs without 
government interference. 2 Increasingly though, it seems 
that groups - religious groups in particular - who oppose 
same-sex marriage and social equality are no longer given 
the same First Amendment protection . 
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I. See U.S. CONST. amend. I. 
2. United States Conference of Catholic Bishops, Ou1· Fi1-st, Most Cherished 

Liberty: A Statement on Religious Liberty (2012), 

http://www. usccb .org/issues-and ·actionf religious· liberty/ our·first-most-cherished
liberty. cf m. 
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Over the last ten years, as state recognition of same-sex 
relationships has begun to take root in the United States, a 
flood of anti-discrimination lawsuits have been filed.a In 
New Mexico, a photographer was sued for turning down a 
lesbian couple's request for her to photograph their same-sex 
commitment ceremony.4 She turned them down because of 
her Christian beliefs and her desire not to support a lifestyle 
she believed was wrong. 5 This case arose because a New 
Mexico statute prohibited anyone providing a public 
accommodation from discriminating on the basis of sexual 
orientation.6 The photographer lost and was ordered to pay 
over $6,500.7 In California, a Lutheran high school was 
sued for suspending two girls in a lesbian relationship.8 

Also in California, a judge suggested to a Christian doctor 
that he take up a different profession if he had a religious 
problem with giving in vitro fertilization to a lesbian couple.a 
A Christian counselor in Georgia was fired because she 
referred a same-sex couple seeking relationship counseling 
to another counselor .10 She felt giving such counsel would 
directly violate her belief that same-sex relationships are 
immoral.ll These are only a few examples of many similar 
cases. Religion is the common thread in almost every suit 
claiming sexual orientation discrimination. Those doing the 

3. See, e.g., Elane Photography, L.L.C. v. Willock, 284 P.3d 428, 432 (N.M. Ct. 
App. 2012); Walden v. Ctr. for Disease Control & Prevention, 669 F.3d 1277, 1280 
(11th Cir. 2012); N. Coast Women's Care Med. Grp., Inc. v. San Diego Cnty. Super. 
Ct., 189 P.3d 959, 964 (Cal. 2008); Doe v. Cal. Lutheran High Sch. Ass'n, 170 Cal. 
App. 4th 828, 830 (2009). 

4. Elane Photography, 284 P.3d at 433. 
5. Barbara Bradley Hagerty, Gay Rights, Religious Liberties: A Three-Act 

Story, NPR, (June 16, 2008), 
http://www.npr.org/templates/story/story.php?storyld:;;;91486340. 

6. N.M. STAT. ANN.§ 28-1'7(F) (West 2011). 
7. Elane Photography, 284 P.3d at 433. 
8. Cal. Lutheran High Sch. Ass'n, 170 Cal. App. 4th at 830. 
9. N. Coast Women's Care Med. Grp., Inc. v. San Diego Cnty. Super. Ct., 189 

P.3d 959, 968--69 (Cal. 2008). 
10. See Pete Vere, Gay Rights vs. Faithful· Christians Cite Bias on Job, WASH. 

TIMES, July 31, 2008, available at 
http://www.washingtontimes.com/news/2008/jul/31/gay-rights-vs·faithful/; Walden 
v. Ctr. for Disease Control & Prevention, 669 F.3d 1277, 1281-82 (11th Cir. 2012). 

11. See Vere, supra note 10; Walden, 669 F.3d at 1280. 
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"discriminating" are motivated by something other than 
animus-they are motivated by religious principles.12 

A religious group faced an anti-discrimination law head· 
on in 2006 when Catholic Charities for the Archdiocese of 
Boston was required to place children with same-sex 
couples.13 They would not compromise their beliefs, and 
consequently the organization ended a century of social 
services to children when the city officials in Boston, 
Massachusetts required them to set aside their deeply held 
religious beliefs or be shut down. 14 In 2008, Catholic 
Charities for the Archdiocese of Washington, D.C. faced the 
same dilemma. 15 They also chose to shut their doors rather 
than make changes to their placement policies. Catholic 
Charities held to their belief that, while individuals are free 
to engage in the lifestyles of their choice, children do best 
with a married mother and father. 16 They did nothing to 
inhibit any person's ability to adopt or to be a foster 
parent.17 There was no attempt to ostracize or embarrass a 
gay or lesbian couple interested in adoption. is When a 
same·sex couple wanted a placement from Catholic 
Charities, Catholic Charities simply referred them to 
another agency whose placement criterion allowed children 

12. See also Laurie Goodstein, Bishops Say Rules on Gay Parents Limit 
Freedom of Religion, N.Y. TIMES, Dec. 28, 2011, available at 
http://www.nytimes.com/2011/12/29/us/f or·bishops· a· ba ttle·over·w hose ·rights· 
prevail.com. 

13. Statement of Archbishop Sean O'Malley, Catholic Charities Decision to 
YVithdraw from Adoption Services (Mar. 10, 2006), 
http://www.bostoncatholic.org/uploaded 
Files/Ne\vs_releases_2006_statement060310·2.pdf. 

14. Michael Terheyden, Catholic Charities Forced to Shut Down Services 
around the Country, Catholic Online (June 7, 2011), 
http://www.catholic.org/national/national_story.php?id=41680. 

15. Id. 
16. Michelle Bauman, Cal. Bishop Says "Gay Marriage" Unjust to Children, 

Catholic News Agency (July 3, 2012), 
http://www.catholicnewsagency.com/news/calif-bishop·says-gay·marriage·unjust·to
children/. 

17. SeeTerheyden, supra note 14. 
18. See genei-ally Goodstein, sup1·a note 12, at 3 (explaining that Catholic 

Charities offered to refer same-sex couples to other adoption agencies which had no 
religious objection to placing a child with them). 
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to be placed in homes headed by same-sex couples.19 Instead 
of promoting what was best for children, many of whom are 
served by Catholic Charities' particular ability to find homes 
for hard-to-place children,20 the State of Illinois elevated the 
interests of a small group of people by demanding that 
society change its mind about the definition of marriage and 
family.21 This Article will discuss the rise of state
recognized same-sex relationships and how the Illinois 
Catholic Charities case and many cases involving anti
discrimination laws are curiously decided in the face of 
constitutional principles protecting the free exercise of 
religion. 

IL STATE SAME-SEX FAMILY POLICY 

Family law is not national policy.22 Each state has its 
own marriage, divorce, adoption, and foster care system 
operating within the constraints of the Federal 
Constitution.23 If a state accepts federal funding for foster 
care and adoption, it may be compelled to operate in 
accordance with federal foster care policy.24 While the 
federal Defense of Marriage Act25 (DOMA) defines marriage 

19. Id 
20. STEVEN V. MONSMA, PLURALISM AND FREEDOM: FAITH BASED 

0RGANIZA1'IONS IN A DEMOCRATIC SOCIETY, 31- 32 (2012) ("Of the 3, 794 completed 
adoptions by Catholic Charities agencies in 2009, 1,721 (45%) were of children 
considered to have special needs."). 

21. See gene1-allyGoodstein, supra note 12 (Bishop Thomas J. Paprocki stated, 
"In the name of tolerance, we're not being tolerated."). 

22. See Laws and Policies, U.S. DEPARTMENT OF HEALTH AND HUMAN 
SERVICES, http://www.childwelfare.gov/systemwide/laws_policies;see also Elizabeth 
G. Patterson, Unintended Consequences: JVhy Congress Should Tread Lightly 
When Entering the Field of Family Law, 25 GA. ST. U. L. REV. 397, 398-99 (2008). 

23. See Laws and Policies, U.S. DEPARTMENT OF HEALTH AND HUMAN 
SERVICES, http://www.childwelfare.gov/systemwide/laws_policies. 

24. For an explanation of federal foster care legislation, see U.S. DEPARTMENT 
OF HEALTH AND HU:MAN SERVICES, MAJOR FEDERAL LEGISLATION CONCERNED WITH 
CHILD PROTECTION, CHILD WELFARE, AND ADOPTION (2011), 
http://www.child,velfare.gov. 

25. 
In determining the meaning of any Act of Congress, or of any 
ruling, regulation, or interpretation of the various administrative 
bureaus and agencies of the United States, the word "marriage" 
means only a legal union between one and one woman as husband 
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for the federal government and protects states from being 
forced to recognize definitions of marriage not in accordance 
with their state laws, it goes no further in determining state 
family policy. 26 When DOMA was adopted in 1996, there 
was little opposition from leaders of either political party. 27 

Former President Bill Clinton signed the bill into law.28 

In 2001, the Netherlands became the first country in the 
world to recognize a marriage between same-sex couples. 29 

Not long after, the Massachusetts Supreme Court ruled that 
restricting marriage to only a union between one man and 
one woman was unconstitutional, 30 making same-sex 
marriage legal in the United States for the first time.31 In 
the ten years since the Netherlands first adopted same-sex 
marriage, nine more countries32 and six states in the United 

and wife, and the word "spouse" refers only to a person of the 
opposite sex \vho is a husband or a wife. 

1 U.S.C.A § 7 (West 1997). 
No State, territory, or possession of the United States, or Indian 
tribe, shall be required to give effect to any public act, record, or 
judicial proceeding of any other State, territory, possession, or tribe 
respecting a relationship between persons of the same sex that is 
treated as a marriage under the laws of such other State, territory, 
possession, or tribe, or a right or claim arising from such 
relationship. 

28.U.S.C.A. § 1738C (West 1997). Note, however, that the Obama administration 
has refused to defend this law. 

26. 28 U.S.C.A. § 1738C (West 2006). 
27. See AsSOCIATED PRESS, Democl'ats Push to Repeal Defense of Mal'l'iage 

Act, FOXNEWS.COM, Nov. 10, 2011, at 2, 
h ttp:/f www.foxnews.com/politics/2011/11/10/ democra ts·push ·to·repeal ·defense· 
marriage-act/. 

28. Jill Jackson, House GOP Moves to Defend DO.MA, CBSNEWS.COM, Mar. 4, 
2011 http://www.cbsnews.com/8301-503544_162-20039457·503544.html. 

29. Gay Maniage Goes Dutch, CBSNEWS.COM, Feb. 11, 2009, 
http://ww\v.cbsnews.com/2100·202_162·283071.html. 

30. Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941, 969 (Mass. 2003). 
31. Same Sex Couples Ready to Make Histo1y in Massachusetts, CNN.COM, 

May 17, 2004, http://articles.cnn.com/2004·05· 
1? /justice/mass .gay. marriage _1_ lesbian ·couples ·marriage· la w·f ederal · 
constitutional·amendment?_s=PM=LAW. 

32. 10 Countl'ies No1v Alloiv Same Sex Marriage, WASH. POST, Mar. 14, 2011, 
available at http://www.washingtonpost.com/wp· 
dyn/content/article/2011/03/14/AR2011031402821.html (stating the following nine 
countries allow same·sex marriage: Argentina, Belgium, Canada, Iceland, Norway, 
Portugal, Spain, South Africa, and Sweden.). 
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States, along with the District of Columbia,33 have followed 
their lead. Even though only six states of the United States 
of America have adopted same-sex marriage, many other 
states have begun to legally recogmze same-sex 
relationships through civil unions and domestic 
partnerships. 34 In the states recognizing them, civil unions 
and domestic partnerships give same-sex couples most, if 
not all, of the rights of married couples, including adoption 
rights.35 Only Mississippi explicitly prohibits same-sex 
adoption. 36 There the only people eligible for adoption and 
foster care are those in a marriage relationship.37 Eighteen 
states and Washington D.C explicitly allow same-sex 
adoption while two states allow same-sex adoption in some 
jurisdictions,as and most states are silent on the issue.39 

In 2003, the state of Massachusetts began allowing 
same-sex couples to marry.40 In 2010, Washington, D.C. did 
the same. 41 Shortly after these two states began licensing 
same-sex marriages, the local Catholic Charities shut down 
their long-standing foster care and adoption programs 

33. Defining Marriage: Defense of Mar11'age Acts and Same·Sex Mar1iage 
Laws, NAT'L CONFERENCE OF STATE LEGISLATORS, June 2012, 
http://www.ncsl.org/default.aspx?tabid=l6430 (stating the following six states allow 
same·sex marriage: Connecticut, Iowa, Vermont, Massachusetts, New York, New 
Hampshire). 

34. Civil Unions & Domestic Partnership Statutes, NAT'L CONFERENCE OF 
STATE LEGISLATORS, Feb. 2012, http://www.ncsl.org/default.aspx?tabid=l6444 
(Connecticut, Delaware, Hawaii, Illinois, New Hampshire, New Jersey, Rhode 
Island, and Vermont recognize civil unions. California, District of Columbia, 
Hawaii, Maine, Nevada, Oregon, Washington, and Wisconsin recognize domestic 
partnerships). 

35. Id. 
36. MISS. CODE ANN.§ 93·17·3(5) (1972). 

37. Id. 
38. Parenting Laws: Joint Adoption, HUMAN RIGHTS CAMPAIGN, 

http://www.hrc.org/files/assets/resources/Joint_Adoption_parenting_Laws_April_20 
11.pdf (last updated Jan. 6, 2012) (stating that same-sex couples can jointly 
petition to adopt statewide in Arkansas, California, Connecticut, Delaware, District 
of Columbia, Hawaii, Illinois, Indiana, Iowa, Maine, Massachusetts, Nevada, New 
Hampshire, New Jersey, New York, Oregon, Rhode Island, Vermont, and 
Washington. While some same sex couples have been able to successfully petition 
some jurisdictions in Colorado and Minnesota). 

39. Seeid. 
40. Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941, 969 (Mass. 2003). 
41. D.C. Code § 46-401 (2010). 
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because placing children in homes with same-sex parents 
was against their deeply held religious beliefs.42 In order to 
keep receiving state funding, they would have to comply 
with the state policy of placing children with same-sex 
couples.43 Because these organizations refused to change 
their beliefs, they would have been denied continued state 
funding and foster care referrals, so they terminated 
services to children in foster care. 44 

III. ILLINOIS SAME SEX STATE POLICY 

A. Illinois Religious Freedom Pl'otection and Civil Union Act 

In 2005, the Illinois Legislature added "sexual 
orientation" to the Illinois Human Rights Act.45 In January 
of 2011, the Governor of Illinois signed into law the "Illinois 
Religious Freedom Protection and Civil Union Act."46 This 
law gave same-sex couples the right to have their 
relationships recognized under the law as a civil union. 
Civil unions-which are not called marriage because of an 
Illinois Statute defining marriage as between one man and 
one woman47-were given the same privileges afforded to 
marriages, including the rights to foster care and adoption.48 

This bill was endorsed and heavily lobbied for by Equality 
Illinois, a state gay and lesbian awareness organization.49 

The statute asserts that its underlying purpose is "to 
provide adequate procedures for the certification and 
registration of a civil union and provide persons entering 
into a civil union with the obligations, responsibilities, 

42. See Terheyden, sup1·a note 14. 
43. Id. f.,'ee also Goodstein, sup1-a note 13. 
44. See Goodstein, sup1'8 note 12; see also Terheyden, supra note 14. 
45. 775 ILL. COMP. STAT. 511"101, 102 (2006). 

46. 750 ILL. COMP. STAT. 75 (2011). 

47. 750 ILL. COMP. STAT. 51201(2011) (enacted in 1977). 

48. See 750 ILL. COMP. STAT. 75 (2011). 

49. Press Release, Gay Rights Group Pushes Illinois Civil Union Bill (Jan. 18, 
2010), http://www.eqil.org/janl8.html, [hereinafter Gay Rights P1-ess Release}. 
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protections, and benefits afforded or recognized by the law of 
Illinois to spouses."50 

While it was very clear why the bill was titled the "Civil 
Union Act," it is less clear why the words "Religious 
Freedom Protection'' were included in the bill's title. 51 The 
actual language of the law reads: "Nothing in this Act shall 
interfere with or regulate the religious practice of any 
religious body. Any religious body, Indian Nation or Tribe or 
Native Group is free to choose whether or not to solemnize 
or officiate a civil union."52 During debate on the house and 
senate floors, some who opposed the bill realized the impact 
that it could have and exactly how much religious freedom 
protection was really lacking. 53 In November of 2010, 
Cardinal Francis George, OMI, wrote to the Illinois General 
Assembly explaining the "inherent conflict between the 
legislation and religious liberty."54 The Cardinal stated that 
the only protection afforded to religious organizations was 
the protection of the right of a church not to be forced to 
actually perform a civil union ceremony.55 Specifically, 
Cardinal George brought to attention the fact that this bill 
would not protect the many religious organizations that offer 
vital adoption and foster care services. 56 Instead of being 
protected, they would be forced to comply with a philosophy 
to which they were fundamentally opposed. 57 However, the 
Cardinal's warnings were disregarded, and the Illinois 
General Assembly passed a bill with a title that promised 
protection for religious liberty but had policies that did the 
exact opposite. 58 With the increase of legislation like this 
around the country, religious organizations are being forced 

50. 750 ILL. COMP. STAT. 75/5 (2011). 

51. See gene1·ally Press Release, Catholic Conference of Illinois (Nov. 22, 2010), 
http://www.catholicconferenceofillinois.org/wp-
content/uploads/CivilUnionsSBl 716PressRelease-112210.pd:O [hereinafter Catholic 
Confe1·ence). 

52. 750 ILL. COMP. STAT. 75/15 (2011). 

53. See Catholic Conference, supra note 51. 
54. Id. 
55. See id. 
56. Id. at 53. 

57. Id. 
58. 775 ILL. COMP. STAT. 5/1-101, 102 (2006). 
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to comply with social ideas directly opposed to their beliefs 
or else shut down. 

B. Catholic Charities in Illinois-A Brief History 

Catholic Charities began offering its services to the 
people of Illinois over sixty years ago, 59 as a major provider 
of humanitarian and charitable services in Illinois. 60 It 
began its foster care and adoption work nearly 50 years 
ago. 6! In 2010, Catholic Charities placed just shy of 400 
children in homes for foster care, and thirty-eight children 
were placed for adoption. 62 Lutheran Social Services of 
Illinois is the largest foster care provider in the state of 
Illinois, overseeing ten percent of the state's foster care 
placements.63 This organization, like Catholic Charities, 
was threatened with the removal of state funding if it did 
not amend its procedures and agree to place children with 
same-sex couples. 64 But unlike Catholic Charities, Lutheran 
Social Services agreed to begin placing children with same· 
sex couples in spite of its religious beliefs to the contrary.65 

For almost 50 years, Catholic Charities has operated in 
the same way-placing children with married parents or 
single persons but not with same-sex or cohabitating 
couples.66 For all these years, the state of Illinois continued 
to renew the Catholic Charities' license.67 After the passage 
of the Illinois Religious Freedom Protection and Civil Union 
Act, the Illinois Department of Children and Family 
Services was notified of Catholic Charities' practice of not 

59. Our History, Catholic Charities: Diocese of Joliet, http://www.cc· 
doj.orgfhistory.htm (last visited Sept. 25, 2012). 

60. Id. 
61. Id. 
62. A Yea1· to Remembe1; Catholic Charities: Diocese of Joliet, http://www.cc

doj.org/documents/2011YearinReview_12_29_000.pdf (last visited Oct. 2, 2012). 
63. Foster Ca1·e, Lutheran Social Services of Illinois, 

http://lssi.org/Service/FosterCareincludingRelativeFosterCare.aspx, Gast visited 
Sept. 28, 2011). 

64. Terheyden, supra note 14; Goodstein, supra note 12, at 3. 
65. Goodstein, sup1·a note 12. 
66. See also id. 
67. Id. at 3. 
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placing children with same-sex or cohabiting couples and 
suddenly decided that the status quo was no longer 
acceptable. 68 

IV. FREE EXERCISE AND SAME-SEX STATE POLICY 

A blanket ban on same-sex adoptions is not 
constitutionally prohibited.69 In Lofton v. Secretary of the 
Department of Children and Family Services, the Eleventh 
Circuit upheld Florida's ban on same-sex couple adoption.70 

Florida passed a law in 2002 which prohibited adoption by 
homosexuals. 71 The Eleventh Circuit Court of Appeals 
found there was a rational basis for the Florida law and that 
it was in no position to say children should be placed in 
same-sex homes because it did not want to "take sides in an 
ongoing public policy debate."72 The court held there was 
nothing in the Constitution forbidding the Florida 
legislature from adopting such a standard. 73 Judge Birch 
stated that this was a legislative policy issue, not one of 
constitutional law, and the legislature was the proper forum 
for the debate.74 In the Illinois Catholic Charities case, the 
issue is not so much whether a same-sex couple can be 
prohibited by state law from adopting or fostering a child, 
but rather whether a religious organization must forego its 
long held traditions and beliefs in order to continue 
operating. The proper place to look for direction on such an 
issue is the First Amendment of the Constitution. 

A. The Basics of Free Exercise Principles: Smith and 
Sherbert 

68. Letter from Polly Hayes to Steven Roach (Mar. 8, 2011), at 1, 
http://illinoisreview.typepad.com/files/20 l lagletca thconf. pelf. 

69. See generally Same-Sex Adoption Laws by State, LIBERTY COUNSEL, 
http://www.lc.org/profamily/samesex_adoption_by_state.pdf. 

70. 358 F.3d 804, 827 (11th Cir. 2004). 
71. FLA. STAT. § 63.042(3) (1977), invalidated by Fla. Dep't of Children and 

Families v. Adoption of X.X.G. and N.R.G., 45 So. 3d 79, 92 (2010). 
72. See Lofton, 358 F.3d at 827. 
73. Id. 
74. Id. 
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The First Amendment demands, "Congress shall make 
no law ... prohibiting the free exercise [of religion] .... "75 

This demand was applied to the states through the 
Fourteenth Amendment76 in Cantwell v. Connecticut.n 
From the very founding of this country, the freedom of 
religion was a fundamental right.78 The United States 
Constitution plainly recognizes the unique right each person 
has to move beyond mere religious belief and allow the 
principles guiding his thoughts to also guide his actions. 79 

Conflicts arise, however, when religious practice interferes 
with law. 

In 1990, the Supreme Court changed the landscape of 
free exercise analysis when it handed down the landmark 
case, Employment Division, Department of Human 
Resources v. Smith.BO In Smith, the Court determined that a 
law criminalizing the use of peyote was "neutral" and "of 
general applicability''B1-meaning the law applied to 
everyone and did not specifically target religious groups.B2 

The Court said although the law indirectly burdened those 
who engaged in the sacramental use of peyote, it did not 
violate their constitutional right to freely exercise their 
religion because it was universally applicable--religious or 
not.ss 

Before Smith, the Court used the "compelling state 
interest" test as explained in Sherbert v. Verner. 84 In that 
case, Adell Sherbert, a Seventh Day Adventist, was denied 
unemployment benefits when she refused job opportunities 
because of her religious belief that she should not work on 

75. U.S. CONST. amend. I. 
76. U.S. CONST. amend. XN. 
77. 310 U.S. 296, 303 (1940). 
78. Hosanna Tabor Evangelical Lutheran Church and Sch. v. Equal Emp't 

Opportunity Comm'n, No. 10-553, slip op. at 2 (6th Cir. Jan. 11, 2012). 
79. U.S. CONST. amend. I. 
80. 494 U.S. 872 (1990). 

81. Id. at 881. 
82. Id at 87&-79. 
83. Id 
84. 374 U.S. 398, 403, 40&-o7 (1963). 
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Saturdays.85 The Sherbert Court determined that 
Sherbert's right to free exercise of religion was substantially 
burdened and the denial of unemployment benefits was 
unconstitutional.86 In making this determination, the court 
used a balancing test. s7 The She1·bert balancing test is a 
four-part test, weighing (1) Whether the person has a 
sincere religious belief; (2) Whether the religious belief has 
been substantially burdened; (3) Whether the government is 
pursuing a compelling state interest; and (4) Whether the 
government is achieving that interest through the least 
restrictive means possible.88 Mrs. Sherbert demonstrated 
that she sincerely believed that Exodus 20:8-11,89 forbade 
her from working on a Saturday and that in order to get 
unemployment compensation she would have to violate her 
religious belief.90 The government had to show it had a 
compelling state interest in denying her claim. 9i The Court 
clarified that "it is basic that no showing merely of a rational 
relationship to some colorable state interest would suffice; in 
this highly sensitive constitutional area, 'only the gravest 
abuses, endangering paramount interests, give occasion for 
permissible limitation."'92 The government's interest was 
essentially avoiding fraudulent filing for unemployment 
benefits. 93 The Court said this interest was not enough to 
pass the test. 94 The Court found no reason to discuss 
whether the state was effecting its goal of limiting 
fraudulent filings by the least restrictive means possible 
because it had already determined the goal was not 
compelling. 95 Of particular note is the fact that state 

85. Id. at 399--401. 
86. Id at 403, 410. 
87. Id at 406-07. 
88. Id 
89. Exodus 20:s -11 ("For in six days the LORD made heaven and earth, the 

sea, and all that in them is, and rested the seventh day: wherefore the LORD 
blessed the sabbath day, and hallowed it." Exodus 20:11.). 

90. Sherbert, 374 U.S. at 399 n.l. 
91. Id at 403. 
92. Id at 406 (quoting in part Thomas v. Collins, 323 U.S. 516, 530 (1945)). 
93. Id at 407. 
94. Id 
95. Id. at 407. 
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unemployment benefits are not a right, but rather a 
privilege. 96 Sherbert was not being denied something that 
was rightfully hers. Instead, she was only being told she 
was not eligible for a benefit given at the discretion of the 
state. Responding to this point, the Courts said the denial of 
the claim represented a substantial burden on her even if 
the burden merely took the form of denying a privilege.97 

Although Smith is the current free exercise test, 
Sherbert is still good law.98 There are two ways to move 
from a "rational basis" Smith analysis to a "strict scrutiny" 
Sherbert analysis. First, a showing that the law is in effect 
not neutral and generally applicable requires a Sherbert 
analysis.99 Second, a state-adopted Religious Freedom 
Restoration Act (RFRA) could automatically guarantee a 
compelling state interest analysis from Sherbert. 100 Illinois 
has a state-adopted RFRA,101 so presumably any free 
exercise claim will be analyzed under the compelling state 
interest Sherbert analysis. Twelve states have formally 
passed RFRA statutes: Alabama, Arizona, Connecticut, 
Florida, Idaho, Illinois, New Mexico, Oklahoma, 
Pennsylvania, Rhode Island, South Carolina, and Texas.102 
For states without RFRA statutes, there is still a way to 
ensure a compelling state interest analysis is used. Because 
Sherbert v. Verner is still good law, Smith only applies to 
cases where the law is truly neutral and generally 
applicable.103 If there is any sort of exception, scheme, or if 
the law is in effect not neutral and not generally applicable, 

96. She,·bert, 374 U.S. at 404. 
97. Id. at 404-05. 

98. Blackhawk v. Pennsylvania, 381 F.3d 202, 207 (3d Cir. 2004). 

99. Church of the Lukumi Babalu Aye, Inc. v. Hialeah, 508 U.S. 520, 531-32 
(1993). 

100. Christopher J. Klicka, State Religious Freedom Acts, HOME SCH. LEGAL 
DEF. AsS'N (Jan. 28, 2003), http://www/hslda.org/docslnche/000000/00000083.asp. 

101. 775 ILL. COMP. STAT. 35 (2010). 

102. RIDLEY PARK UNITED METHODIST CHURCH V. ZONING HEARING BD. RIDLEY 
PARK BOROUGH, 920 A.2D 953, 956 (PA. COMMW. CT. 2007); THOMAS C. BERG, THE 
NEW A1TACJ(S ON RELIGIOUS FREEDOM LEGISLATION, AND WHY THEY ARE WRONG, 
21 Cardozo L. Rev. 415, 416 (1999); Klicka, supra note 100. 

103. See Blackhawk, 381 F.3d at 207; see also Church of the Lukumi Baba.Ju 
Aye, Inc., 508 U.S. at 531-32 (stating that where a law is not neutral and generally 
applicable it must undergo rigorous scrutiny). 
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then there is a good argument for applying a Sherbert 
compelling state interest test. 

For example, in Church of the Lukumi Babalu Aye, Inc. 
v. City of Hialeah, the Supreme Court holds that a state law 
prohibiting ritual sacrifice of animals is unconstitutional 
because it, in effect, burdened only a religious group.104 
Religious groups were the only people participating in 
animal sacrifice, and while neutral and generally applicable 
on its face, the law as applied was not neutral at all. 105 The 
Court calls it "religious gerrymandering" and says that a law 
of neutral and general applicability which serves to burden 
only those who are religious cannot pass the Smith standard 
and will therefore be evaluated under a Sherbert test.106 

Another example of a statute which was held neutral on 
its face but not neutral in applicability is the 1886 Supreme 
Court ruling in Yick Wo v. Hopkins, which states that the 
administration of a law can be unconstitutional even if the 
law itself is not.107 In Yick Wo, a San Francisco city 
ordinance required that all laundry facilities constructed of 
wood instead of brick or stone must be issued a permit by 
the board of supervisors.1os Out of the 320 laundries 
operating in San Francisco, 310 were wooden structures. 109 
Out of those 320, 240 were Chinese-owned.HO The Court 
found a problem in the administration of the ordinance 
because no permit was ever granted to a Chinese laundry 
owner while only one non-Chinese permit applications was 
denied total.111 The ordinance was being used to keep 
Chinese people from engaging in the laundry business. The 
Court recognized this case as one in which a law was neutral 

104. 508 U.S. at 545. 
105. Id. at 543. 
106. Id at 521. 
107. 118 U.S. 356, 373-74 (1886) ("Though the law itself be fair on its face, and 

impartial in appearance, yet, if it is applied and administered by public authority 
with an evil eye and an unequal hand, so as practically to make unjust and illegal 
discriminations between persons in similar circumstances, material to their rights, 
the denial of equal justice is still within the prohibition of the Constitution"). 

108. Id. at 357. 
109. Id at 358-59. 
110. Id. 
111. Id. at 359. 
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on its face but was targeted at one particular group in 
practice.112 

Curently, Illinois has adopted its own Religious Freedom 
Restoration Act. 113 The Act states: 

[G]overnment may not substantially burden a 
person's exercise of religion, even if the burden 
results from a rule of general applicability, 
unless it demonstrates that application of the 
burden to the person (i) is in furtherance of a 
compelling governmental interest and (ii) is the 
least restrictive means of furthering that 
compelling governmental interest.11• 

In Section 25 of the Illinois RFRA, subsection (c) states, 
"Granting government funding, benefits, or exemptions, to 
the extent permissible under [the Establishment Clause of 
the United States Constitution,115 the Free Exercise Clause 
of the Illinois Bill of Rights, 116 and Article X, Sec, 3117 of the 
Illinois Constitution] does not constitute a violation of this 

112. Id. at 373-74. 
113. 775 ILL. COMP. STAT. 3511 (2010). 

114. 775 ILL. COMP. STAT. 35115 (2010) (it is clear that "person" includes "legal 
persons" because this statute refers throughout to both actual persons and groups 
or organizations). 

115. U.S. CONST. amend. I. 
116. ILL. CONST. art. I, §3. 

The free exercise and enjoyment of religious profession and 
worship, without discrimination, shall forever be guaranteed, and 
no person shall be denied any civil or political right, privilege or 
capacity, on account of his religious opinions: but the liberty of 
conscience herebysecured shall not be construed to dispense \vith 
oaths or affirmations, excuse acts of licentiousness, or justify 
practices inconsistent with the peace or safety of the State. No 
person shall be required to attend or support any ministry or place 
of worship against his consent, nor shall any preference be given by 
law to any religious denomination or mode of worship. 

117. ILL. CONST. art. X, §3. 

Neither the General Assembly nor any county, city, town, township, 
school district, or other public corporation, shall ever make any 
appropriation or pay from any public fund ,vhatever, anything in 
aid of any church or sectarian purpose, or to help support or sustain 
any school, academy, seminary, college, university, or other literary 
or scientific institution, controlled by any church or sectarian 
denomination whatever; nor shall any grant or donation of land, 
money, or other personal property ever be made by the State, or any 
such public corporation, to any church, or for any sectarian purpose. 
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Act.""8 The subsection goes on to explicitly state that the 
word "granting" is not synonymous with "the denial of 
government funding, benefits, or exemptions.""9 

Presumably, the denial of government funding has been 
reserved as a potential burden on religious free exercise. In 
light of the Illinois RFRA, the Sherbert compelling state 
interest test should be automatically applied to free exercise 
cases.120 In fact, the lawyers for Catholic Charities argued 
in their brief that the government placed a substantial 
burden on Catholic Charities' free exercise of religion.121 

Furthermore, the decisions made by the state of Illinois 
and every other state with anti-discrimination sexual 
orientation public accommodations laws are precisely the 
same as the actions made by the Florida legislature in 
Lulmmi.122 In reality, the majority of people, if not the only 
people, who have qualms with accommodating same-sex 
couples are those who have some religious belief. 123 In 2002, 
Cathy Rena, spokesperson for GLAAD (Gay and Lesbian 
Alliance Against Defamation), said,"Religion is often at the 
core of why people hate us."124 She then said, "People often 
get their views from their religions, so we don't want the 
pulpit saying that being gay is wrong."125 

From these examples - the photographer, the doctor, the 
counselor-and many others not discussed in this paper, it is 
clear that sexual orientation and marital status human 
rights statutes and anti-discrimination laws unduly burden 

118. 775 ILL. COMP. STAT. 35/25 (2010). 
119. 775 ILL. COMP. STAT. 35/25 (2010). 
120. Iilicka, sup1'B. note 100. 
121. Second Amended and Supplemental Complaint for Declaratory Judgment, 

Preliminary and Permanent Injunctions, and Other Relief at 38, Catholic Charities 
v. Illinois, No. 2011-MR-254 (Ill. 7th J. Cir. Ct. July 26, 2011). 

122. Blackhawk v. Pennsylvania, 381 F.3d 202, 208 (3d Cir. 2004); see, e.g., 
Tenafly Eruv Ass'n v. The Borough of Tenafly, 309 F.3d 144, 165 (3d Cir. 2002); 
Fraternal Order of Police Newark Lodge No. 12 v. Newark, 170 F.3d 359, 365 (Sd 
Cir. 1999). 

123. J. Brady Brammer, Religious G1·oups and the Gay Rights Movement: 
Recognizing Common G1YJund, 4 BYU L. REV. 995, 1001 (2006). 

124. Marco R. della Cava, Church Calls Acts 'Disordered,' Gays Feel 'Blamed,' 
USA TODAY, (June 12, 2002, 12:09 AM), 
http://www.usatoday.com/news/nation/2002/06/12/acov·usat.htm. 

125. Id 



No. 1] Strictly Irrational Scrutiny: 251 

the religious. 126 Therefore, these statutes are not neutral 
and generally applicable, and they should not be analyzed as 
such.127 Instead, these statutes should be subjected to a 
strict-scrutiny, compelling state interest test. 12s Although 
Illinois has a RFRA, which removes the requirement for a 
plaintiff to disprove the Illinois Human Right Act's as 
neutral and generally applicable, any other religious group 
or individual in a state without a RFRA should still be able 
to argue for the application of a strict-scrutiny standard. 

B. The Catholic Charities Case 

The Illinois court should have to determine whether 
Catholic Charities has a sincere religious belief which is 
substantially burdened. If the court finds a substantial 
burden on a sincere religious belief exists, the State of 
Illinois would then have to prove it had a compelling state 
interest in burdening the religious belief, and it was 
accomplishing the state interest through the least restrictive 
means possible. 129 

Without regard for any of the free exercise 
considerations just discussed, on August 18, 2011, Judge 
John Schmidt handed down a summary judgment ruling in 
the case Catholic Charities of the Diocese of Springfield v. 
State of Illinois, finding Catholic Charities did not have a 
property interest in a renewed contract with the State of 
Illinois.130 He ruled no one, including Catholic Charities, 
has a right to a renewed contract with the State, and, 
therefore, no need existed to look further into the merits of 
the due process or free exercise claims. 131 He based this 

126. Walden v. Ctr. for Disease Control & Prevention, 669 F.3d 1277, 1280 (11th 
Cir. 2012); Willock v. Elane Photography, LLC, 2012·NMCA·086, 284 P.3d 428 
(N.M. Ct. App. 2012); N. Coast Women's Care Med. Grp., Inc. v. San Diego Super. 
Ct., 189 P.3d 959, 959 (Cal. 2008). 

127. Church of the Lukumi Babalu Aye, Inc. v. Hialeah, 508 U.S. 520, 531-32 
(1993). 

128. Id 
129. Sherbert v. Verner, 374 U.S. 398, 403 (1963). 
130. Summary Judgment Order at 2, Catholic Charities v. Illinois, No. 2011 · 

MR-254 (Ill. 7th J. Cir. Ct. Aug. 18, 2011). 
131. Id. at 3. 
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holding on an Illinois case which held no one has a right to 
force the government to contract.132 However, the real 
dispute is whether the government can refuse to renew a 
contract solely because an organization is espousing a 
religious belief. There is little question that if Catholic 
Charities had accepted the burden on its religious belief and 
began placing children with same-sex couples, then the 
State would have renewed its contract. The issue to be 
decided, then, is whether the state can require a religious 
institution to disregard or modify its religious belief in order 
to enjoy a renewed contract. 

There is direct and controlling United States Supreme 
Court precedent on this issue. According to Sherbert v. 
Verner, the touchstone compelling state interest case, 
whether the religious burden is on a right or a privilege 
makes no difference in the analysis. 133 The unconstitutional 
burden in Sherbert was a denial of unemployment benefits 
which, according to the Supreme Court, were not a right but 
rather a privilege disbursed at the discretion of the State!134 

In Sherbert, the State of South Carolina did not have to give 
unemployment benefits to every person in the state who 
applied. 135 The benefits were a privilege distributed through 
state discretion.136 However, the Court stated that the 
South Carolina Employment Security Division could not 
deny benefits to an applicant solely because of her sincerely 
held religious belief.137 Similarly, it should make no 
difference whether Catholic Charities had a right to a 
renewed contract. Under Illinois RFRA, which statutorily 
adopted a Sherbert analysis, the question of right versus 
privilege is of no consequence. The State is not required to 
contract with Catholic Charities, but it does have a duty not 

132. Id. at 2--3 (citing Polyvend v. Puckorius, 77 Ill 2d 287 (1979)). 

133. Sherbert, 374 U.S. at 404. 
134. Id. 
135. Id at 409-10. 
136. Id at 410. 
137. Id at 404. 
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to refuse a contract only on the basis of the existence of a 
sincerely held religious belief.1as 

The next analysis becomes whether Catholic Charities 
actually has a sincerely held religious belief against placing 
children with same·sex couples. It is no secret that Catholic 
doctrine espouses homosexuality as sin and recognizes 
marriage as only between one man and one woman.139 The 
Catholic Church, in fact, is one of the most outspoken 
advocates of traditional marriage and family values. 140 

Several representatives for Catholic Charities explain that 
Catholic Charities is grounded in, and governed by, the 
tenets of the Catholic faith. These tenets include the 
preservation of the traditional view of marriage as a union 
between a man and a woman.141 Consequently, the burden 
should shift to the State to prove a compelling interest for 
requiring Catholic Charities to alter fundamental policy in 
order to continue receiving the benefits of state funding. 
Unfortunately, here,, the free exercise issue was never even 
considered in the summary judgment order.142 

I do not presume to know the outcome of what a case decided 
on these grounds would be, as it would require a 
determination of the state interest and a judge's 
consideration of whether the application of the law was 
necessary to promote that state interest. In this case, 
perhaps Illinois could convince a judge that forcing Catholic 
Charities to shut down its adoption and foster care services 

138. Id. 
139. BISHOP DONALD w. WUERL ET AL., THE CATHOLIC CATECHISM 142 (Our 

Sunday Visitor Publ'g Div., 1986). 
140. See, e.g., Norimitsu Onishi, San Fransico's Ne,v Ai·chbishop Worries Gay 

Catholics, THE NEW YORK TIMES (Sept. 29, 2012), 
http://www.nytimes.com/2012/09/30/us/san·francisco·catholics·see·strict·message· 
on·gays·in·choice·of·new·leader.html. 

141. See DECLARATION OF GLENN VAN CURA, CATHOLIC CHARITIES V. ILLINOIS, 
2011-MR-254 ULL. 7TH CIR. CT. FILED, JULY 8, 2011); Declaration of Patricia Fox, 
Catholic Charities v. Illinois, No. 2011-MR-254 (Ill. 7th J. Cir. Ct. filed, July 8, 
2011); Declaration of Steven E. Roach, Catholic Charities v. Illinois, No. 2011 ·:M:R-
254 (Ill. 7th J. Cir. Ct. filed, July 8, 2011). 

142. See generally, Summary Judgment Order at 3, Catholic Charities v. 
Illinois, No. 2011-MR-254 Gil. 7th Cir. Ct. Aug. 18, 2011) (showing that issues of 
free exercise were not considered because the court found that there was no "legally 
recognized protected property interest"). 
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was necessary to achieve some compelling state interest. 
However, the free exercise claim should at least have been 
considered in this case. 143 Many other hate speech or anti
discrimination laws arising throughout the country also 
seem to be applied without regard to free exercise. Based on 
current interpretation of constitutional First Amendment 
free exercise rights, these laws should only be upheld if they 
pass a strict-scrutiny standard, since they are not neutral 
and generally applicable. Instead, they are directed 
specifically at one group-the only group that opposes 
them-religious people and organizations. 

V. CONCLUSION 

The issue of same-sex marriage equality has become a 
very sensitive social issue in the last few years. It is a 
divisive and polarizing issue. It is not my intent in this 
Article promote one side of the issue over the other. Rather, 
the point is to shed light on the special treatment one 
particular group is given at the expense of the rights of 
religious people--rights which are just as constitutionally 
protected. 

Perspective as it relates to the issue of state-recognized 
same-sex relationships has become key in the last few years. 
Those people opposed to same-sex marriage are often cast as 
bigots and haters. Those who promote a same-sex social 
agenda even routinely call their cause a modern civil rights 
movement. No one wants to be called a bigot. No one wants 
to be accused of hating another person. No one wants to be 
on the wrong side of a debate that history will consider 
equivalent to freeing those whose skin was a shade darker 
than some from social and literal slavery. While these labels 
are effective, they do not fit quite as well as some would 
have society believe they do. Embracing a worldview that 
considers marriage to be a unique relationship between a 
man and a woman which provides the best environment for 
raising children does not equate to hating those who practice 
homosexuality. 

143. Id. 
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While there likely are people opposed to same-sex 
marriage who do hate gay and lesbian people, most do not. 
The majority of people who do not support "equality"144 for 
same-sex couples simply disagree with their lifestyle choices 
and ideas about social policy. They do not hate them. 
Miriam-Webster's Dictionary defines a "bigot" as a person 
who is "obstinately and blindly attached to some creed, 
opinion, practice, ritual; unreasonably devoted to a system 
or party, and illiberal towards the opinions of others."145 

Perspective is necessary to see the difference between 
disagreement and "obstinate intolerance." 

Many people who think traditional marriage is 
important to society, religious or not, have become afraid to 
even voice an opinion because of certain ostracism and even 
legal repercussions. The more cases that end like the 
Catholic Charities cases and the New Mexico photographer's 
case, the less anyone will feel able to voice an opinion on this 
issue. One of the most enduring and most attractive 
characteristics of being an American is the right of an 
individual or a group to try to convince others of some social 
policy he thinks is important. Even more important is the 
right of those who are not convinced to disagree. 
Disagreement and public debate is the great touchstone of 
American freedom, and starting to treat these 
"discrimination" cases in a constitutionally appropriate way 
is crucial to keeping that heritage an American reality. 

144. Equality used in the context does not mean equal protection under the law, 
which, of course, should be applied to all people regardless of race, religion, 
sexuality, or any other quality. Homosexual activists now use "equality'' to refer to 
the privileges granted specifically to heterosexual couples. 

145. 3 NOAH WEBSTER, AN Al.lERICAN DICTIONARY OF THE ENGLISH LANGUAGE 
214 (1986). 


