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THE SMUGGLING OF REFUGEES BY SEA: 
A MODERN DAY MARITIME SLAVE TRADE 

Samuel Pyeatt Menefee * 

I. INTRODUCTION 

Most people are comfortable that they know all about the "slave 
trade." They are aware that over a period of about 250 years, 
thousands of blacks were transported across the Atlantic to the 
plantations of the New World, not only to the thirteen colonies, or to 
the southern states of the fledgling U.S.A., but also to Jamaica, Cuba, 
and Brazil. 1 When mortality rates, disruptions to individuals and 
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families, and the cultural genocide which resulted are considered, it 
can truly be said that this was a Black Holocaust, differing in nature, 
but similar in its effect to that initiated against the Jews by Nazi 
Germany and some of her fascist allies. 

However, just as the pre-War and wartime treatment of European 
Jews must be viewed in the larger context of anti-Semitism, so the 
Atlantic Slave Trade is only the most prominent of a number of 
maritime practices, each of which might plausibly be held to constitute 
a slave trade. This slave trade has arguably continued into modem 
times in the form of human smuggling by sea. This paper will begin by 
reviewing several of these lesser-known occurrences to demonstrate 
the existence of other regional slave trades, the persistence of some of 
these into the twentieth century, and their relationship to the maritime 
smuggling of emigrants. This will be followed by a more in-depth 
review of the contemporary smuggling of immigrants by sea and the 
conditions they encounter. Finally, a discussion of the slave-trade 
problem as it relates both to the contemporary international law of the 
sea and to United States law will frame the problem in a contemporary 
maritime context and offer suggestions to combat. 

II. OTHER SLAVE TRADES 

As noted above, this article will concentrate on lesser-known slave 
trades rather than dealing with the trans-Atlantic version with which 

March 21, 2002 seminar sponsored by the International Law Society of Regent 
University. 

1 While the Atlantic slave trade will not be covered in this article, some 
knowledge of its operation is essential for a balanced understanding of the general 
practice. A voluminous literature has resulted in several books which are particularly 
useful. See GEORGE FRANCIS Dow, SLAVE SHIPS AND SLAVING (Dover Publ'ns 
1927); ROGER ANSTEY, THE ATLANTIC SLAVE TRADE AND BRITISH ABOLITION 
1760-1810 (Macmillan 1975); RICHARD BEAN, THE BRITISH TRANS-ATLANTIC 
SLAVE TRADE 1650-1775 (Ayer Co. Publ'n 1975); JAMES A. RAWLEY: THE 
TRANSATLANTIC SLAVE TRADE: A HISTORY (W.W. Norton & Co. 1981); EDWARD 
REYNOLDS, STAND THE STORM: A HISTORY OF THE ATLANTIC SLAVE TRADE 
(Allison & Busby 1985); BASIL LUBBOCK, CRUISERS, CORSAIRS & SLAVERS: AN 
ACCOUNT OF THE SUPPRESSION OF THE PICAROON PIRATES & SLAVERS BY THE 
ROYAL NAVY DURING THE 19TH CENTURY (Brown, Son & Ferguson, Ltd. 1993); 
HUGH THOMAS, THE SLAVE TRADE: THE STORY OF THE ATLANTIC SLAVE TRADE, 
1440-1870 (Picador 1997); HERBERT KLEIN, THE ATLANTIC SLAVE TRADE (Stewart 
Schwarts ed., Cambridge Univ. Press 1999); MARINERS MUSEUM, CAPTIVE 
PASSAGE: THE TRANSATLANTIC SLAVE TRADE AND THE MAKING OF THE AMERICAS 
(Smithsonian Inst. Press 2002). 
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most people are familiar. "Blackbirding." the Indian Ocean and Red 
Sea slave trade, and the Coolie trade, will each be discussed in tum: a) 
to prove the existence of other non-transatlantic slave trades, b) to 
show that some such trades survived in their classic form into the 
twentieth century, and c) to demonstrate the relationship between at 
least one of these trades and the current problem of refugee smuggling. 

A. "Blackbirders ": A Slave Trade in Pacific Natives 

The Atlantic Slave Trade was, of course, built on the sinews and 
souls of African men, women, and children. An alternative example of 
the slave trade, however, is offered by the "blackbirders," individuals 
who transported Polynesian natives for "contract labor," particularly to 
Queensland.2 While there was widespread legal debate over whether 
such activities qualify under Britain's slavery statues,3 the Sidney 
Morning Herald noted: 

[t]he establishment of a slave trade in these seas has been so long 
proved, that no one can entertain any doubt of its existence. Every 
class of men has borne testimony to the ruse [sic] and violence 
developed in this trade. It has been affirmed by the missionaries. 
Bishop Patteson, as the representative of one society-the numerous 
agents of the London Missionary Society-the members of the 
Scottish Mission-and the Wesleyan Society-have all corroborated 
the general complaint, and have implored the Christians of this 
country to awaken to the wickedness perpetrated at their doors.4 

See J[ohn] K[ells] l[ngram], Slavery: Modern Slave Trade: Disguised Slave 
Trade, in 20 ENCYCLOPEDIA BRITANNICA 784 (1964), which notes that 

[i]n 1884 attention was drawn in a special degree to the Queensland traffic in Pacific 
Islanders by the ''Hopeful" trials, and a Government Commission was appointed to 
enquire into the methods followed by labour ships in recruiting the natives of New 
Guinea, the Louisiade archipelago and the D'Entrecasteaux group of islands. The 
result of the investigations. during which nearly 500 witnesses were examined, was 
the disclosure of a system which in treachery and atrocity was little inferior to the 
old African slave trade. 

See also BASIL LUBBOCK, BULLY HAYES, SOUTH SEA PIRATE {Charles E. 
Lauria! Co. 1931 ). 

J See generally the appendices in CAPTAIN GEORGE PALMER, KIDNAPPING IN 
THE SOUTH SEAS: BEING A NARRATIVE OF A THREE-MONTH'S CRUISE OF H.M. SHIP 
ROSARIO {Penguin Books 1973) (1871). 

4 SIDNEY MORNING HERALD, May 22, 1869, quoted in PALMER, supra note 3, 
at 168. Bishop Patteson's interest in disrupting the "blackbirders"' trade was more 
than academic, as his own popularity with the natives was occasionally used by 
traders to secure unwilling workers. 
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This "Pacific Slave Trade" was multifaceted. Not only were farms in 
Queensland supplied with forced labor, but so were plantations in Fiji,5 
while other natives were kidnapped to cut sandal-wood6 or work in the 
mines of Peru and Chile.7 

[T]he traders here resorted to a cleverer dodge for filling their vessels. which, 
however, can only be practiced once at the same part of the island .... A vessel 
painted white like the missions schooner and about the time Bishop Patteson is 
going his rounds, appears in sight off an island. A boat is sent on shore with the 
most respectable-looking of the white individuals on board, having a white choker 
on, blue spectacles, a book that may pass for a Bible under his arm, and an umbrella 
over his head. The news quickly spreads,--"Bishop come to see us!" and down they 
crowd to the beach. 

The boat nears the shore-ah! this (sic) is not the Bishop, but a strange 
missionary. He speaks a little of the language, however, and says the Bishop is on 
board the schooner, but had a bad accident the other day at sea, falling down and 
breaking his leg, so he cannot stop long, but must go to Sidney to the Doctor. He 
wants to see his dear friends on board before he goes, as he cannot come on shore to 
them, ... 

On reaching the vessel, which has drawn out a little from the shore, they are 
welcomed on board, and allowed to go about where they like for only three or four 
can be admitted to the small cabin at a time, as the good Bishop must have plenty of 
air, and it is very close down below. 

The first comers go down the companion, and at the bottom are received, not 
by the Bishop, but by some of the crew, who, with pistols pointed to their heads, 
pass them into the vessel's hold through an aperture in the bulkhead, cut for the 
purpose, where their hands are tied behind them, and they are left to ruminate on the 
advantages of civilization, and the blessings which follow in its train. Being speedily 
joined by others, till the hold is full, they are perfectly helpless, the hatches above 
having been previously well secured, and everything made ready for their reception. 

PALMER, supra note 3, at 186-88. Eventually, however, the sins of the "blackbirders" 
came home to roost; Ingram notes that "[t]hese shameful deeds made the natives 
regard it as a duty to avenge their wrongs on any white man they could entice upon 
their shore" and that "[t]he bishop of Melanesia, John Coleridge Pattison fell a 
victim to this retaliation in the Island ofNukapu on Sept. 20, 1871." l[ngram], supra 
note 2, at 784. 

' See Ingram, who notes that: 
[a]bout 1867 we begin to hear of a system of this kind [a sort of legalized slave 
trade] which was in operation between the South Sea islands and New Caladonia 
and the white settlements in Fiji. It seems to have begun in really voluntary 
agreements; but for these the unscrupulous greed of the traders soon substituted 
methods of fraud and violence. The natives were decoyed into the labour ships under 
false pretences, [sic] and then detained by force; or they were seized on shore or in 
their canoes and carried on board. The nature of the engagements to go and work on 
the plantations was not fully explained to them and they were hired for periods 
exceeding the legal term. 

l[ngram], supra note 2, at 784; see also PALMER, supra note 3, at 132, 141, 191. 
6 See PALMER, supra note 3, at 184; see also LOUIS LACROIX, LES DERNIERS 

NEGRIERS: DERNIERS VOYAGES DE BOIS DEBENE, DE COOLIES ET DE MERLES Du 
PACIFIQUE ( 1952). 

7 See H.E. MAUDE, SLAVERS IN PARADISE: THE PERUVIAN SLAVE TRADE IN 
POLYNESIA, 1862-1864 (Australian Nat'! Univ. Press 1981). 
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B. The Red Sea and Indian Ocean Slave Trade: A Twentieth Century 
Problem 

5 

Most people are unaware that the Atlantic Slave Trade, finally 
extinguished in the 19th Century, was only one of two maritime slave 
trades operating out of Africa. The "Red Sea and Indian Ocean Slave 
Trade," generally Arab in its scope, was originally centered in the 
Sultanate of Zanzibar,8 but it survived elsewhere well into the 20th 
Century. According to Basil Lubbock, "[t]he last capture of a dhow 
with slaves on board was made by H.M.S. Cornflower in June 1922."9 

In a September 8, 1923 letter to the Secretary General of the League of 
Nations, however, the Italian government noted that it "has recently 
received information that traders recently took a party of 150 slaves to 
the sea by an indirect route to avoid payment of the tax of 30 thalers 
per slave imposed by the Chief of the Aussa Province[,]" concluding 
that "[t]his incident proves that the slave trade still exists (generally in 
the direction of the coast, between Raheita and Obok), in spite of the 
strict orders issued by the Abyssinian Government and the severe 
penalties which it imposes."10 The French reported that 

caravans ... follow special tracks in order to avoid Abyssinian posts, 
or else travel by night. They proceed towards the districts ofTomuga 
or Erkeh ... and from there they go to various points on the coast 
across Haussa, whose Sultan is in league with the slave merchants. 
The unfortunate slaves thus brought from overseas chiefly consist of 
young women intended for Arabian harems and young men, who in 
former times were subjected to emasculation before embarkation. 11 

A report of the League's Temporary Slavery Commission two 
years later stated "'that slave-dealers are emboldened by the prospect 
of being able to sell slaves on the opposite coast of the Red Sea 
(Arabia), where greater profits are realised as slaves become rarer. "'12 

See generally LUBBOCK, supra note 2, at 430-59; PHILLIP HOWARD 
COLOMB, SLAVE-CATCHING IN THE INDIAN OCEAN (Negro Univ. Press 1873); 
CAPTAIN G.L. SULIVAN, DHOW CHASING IN ZANZIBAR WATERS AND ON THE 
EASTERN COAST OF AFRICA(] 873); R.W. BEACHEY, THE SLAVE TRADE OF EASTERN 
AFRICA (Barnes & Noble Books 1976); RONALD SEGAL, ISLAM'S BLACK SLAVES: 
THE OTHER BLACK DIASPORA (Farrar Straus & Giroux 200 I). 

9 LUBBOCK, supra note 2, at 459; see also KA TH LEEN SIMON, SLAV ERV 15 
(Peofcle's Library ed. 1930) (noting that twenty-six Abyssinian slaves were aboard). 

O SIMON, supra note 9, at 21. 
11 Id. at 19 (quoting League of Nations Doc. A.18 1923 VI, at 10-11 (1923)). 
12 Id. at 53 (quoting League of Nations Doc. A.19 1925 YI, at 6 (1925)). 

"Whether they are natives of Abyssinia or elsewhere, African slaves intended for the 
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Charles W. Hobley, writing around 1926, notes in connection with 
Ethiopia that "a sporadic slave trade with Arabia still continues by 
sea." 13 Despite a 1927 Anglo-Hejazi treaty calling for the abolition of 
the trade, 14 it appears to have continued. A communication in 1929 
from the British to the League of Nations' Secretary General claimed 
that a reduction in the trade was due in part to "the presence of His 
Britannic Majesty's sloops in the Red Sea," adding, 

[a]s regards the import of slaves into Arabia by dhow, as 
opposed to the sale of the children of pilgrims, the control exercised 
by ... [the] sloops and the warships of other nations is undoubtedly a 
deterrent, and has resulted in a very marked decrease. It may be said 
with some confidence that there is very little of any wholesale 

markets of Arabia must be embarked in territory belonging to Egypt, the Sudan, 
Eritrea, the French Somali Coast, British Somaliland, or Italian Somiland." Id. at 51 
(quoting League of Nations Doc. A.19 1925 VI, at 6 (1925)). The Commission 
advised: 

with a view to making the supervision of the Red Sea and its neighbouring waters 
more effective ... that an invitation should be sent to the European Governments 
interested, and also to the Government of Egypt, with a view to the conclusion of an 
agreement allowing the ships canying out such supervision to pursue and capture, 
even in territorial waters in the regions specified, ships suspected of carrying slaves. 

GREEN HAYWOOD HACKWORTH, 2 DIGEST OF INTERNATIONAL LAW 669 (1941) 
( quoting LEAGUE OF NATIONS TEMPORARY SLAVERY COMMISSION REPORT, III: 42, 
A.191925 VI, at6-7 (1925)). 

13 C[HARLES] w. H[OBLEY], Introduction, in MAJOR HENRY DARLEY, SLAVES 
AND IVORY: A RECORD OF ADVENTURE AND EXPLORATION IN THE UNKNOWN 
SUDAN, AND AMONG THE ABYSSINIAN SLAVE-RAIDERS, ix (Metro Books 1926); see 
also DARLEY, supra, at 129 (writing that Mandara is the center of the Ethiopian slave 
trade and that "[ e ]very slave caravan from the South makes straight for this place, 
and the slaves here are sold, and pass into other hands, to be distributed to all parts of 
Abyssinia, and even across the Red Sea into Arabia.") Darley also quotes an article 
from the Kenya Observer, noting that: 

[t]he British Foreign Office has maintained for many years an impenetrable and 
unexplained secrecy in regard to the repeated raids of Abyssinians across British 
territory, and public opinion, as represented, to the great credit of that organization, 
by the Anti-Slavery Aboriginal Protection Society has lately tended to be lulled by 
the assurances and demonstrations made last year [1924] against the export of slaves 
across the Red Sea, and has thus ignored the continued risks of land raids on the 
West and South. 

Id. at 210-11 (quoting KENYA OBSERVER (Nairobi), May 13, 1925). 
14 See Treaty Between the British Government and the King of the Hejaz and 

Its Dependencies, Cmd. 2951, art. 7 of which states: "His Majesty the King of the 
Hejaz and ofNejd and its Dependencies undertakes to co-operate by all the means at 
his disposal with His Britannic Majesty in the suppression of the slave trade." 
SIMON, supra note 9, at 50. 
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seaboard traffic, though there are still a few dhow owners who run 
slaves as a speculative adventure. 15 

7 

Writing in 1930, Lady Simon notes that "[ o ]ne of the greatest 
difficulties experienced in controlling traffic in the Red Sea arises 
from the practice of including slaves in the retinues of Pilgrim Chiefs 
visiting Mecca." 16 As an old Scots merchant captain with forty years 
Red Sea experience put it: 

'[H]ow are you going to prevent the trade being carried on? Above 
all, at this time, during the pilgrimage. Even from Port Sudan where 
we have control, how many slaves do you suppose are shipped under 
cover of being conducted to Mecca? How can you prove that they 
are not pilgrims? Why, even among that lot on deck' (he pointed out 
a number of white people crowded together), 'how can I tell if the 
servants of a rich and pious man are not being taken away to be 
sold?' 17 

G. Percival Kaye, writing about Yemen in the mid-1930's, noted that 
this was "[t]he nearest point to which slave craft from Africa can gain 
the shelter of the Arabian reefs," adding that "[t]he passing of slaves 
over this huge area is never seen near the Post road from Hodeida (the 
port) to Sanaa, 160 miles. You must traverse the lesser known camel 
tracks . . . or visit border villages, where contact with Europeans is 
non-existent." 18 

15 HACKWORTH, supra note 12, at 670 (quoting communication from British 
Delegation to the Secretary General of the League of Nations, September 6, 1929 
(Minister Wilson to Secretary Stimpson, no. 1135, Oct. 16, 1929, MS. Department of 
State, file 550. 48581/214 (enclosure); League of Nations Doc. A.17 (C) 1929 VI 
(1929))). 

16 SIMON, supra note 9, at 271 ("[t]his feature was the subject of special 
consideration by the League of Nations' Commission of Enquiry and has since been 
emphasized by Consuls and Naval Officers stationed in the Red Sea ports." Id. at 
271-72). 

17 Id. (quoting Monsieur Kessel in LE MATIN of June 12, 1930). Kessel adds 
in the issue of June 13: "[t]he pilgrim method of which the Scottish Captain spoke 
and which was confirmed at Djeddah is less dangerous. The slaves are embarked 
well within all the regulations as pilgrims, but they never return." SIMON, supra note 
9, at 273; see also WILLIAM J. MAKIN, RED SEA NIGHTS 251 (R.M. McBride & Co. 
1933): 

The slave trail is still the trail to Mecca. The four children with one man seem 
suspicious. It is possible that this African will reappear at Jidda, after the pilgrimage 
with only one child. The other three will have paid for the journey of our haji. They 
will have been sold into slavery. Many a pilgrim ship is used for this secret slave 
traffic. 
18 C.W.W. GREENIDGE, SLAVERY 40 (Ruskin House 1958) (citing G. Percival 

Kaye, The Middle Passage Slavery Today, in THE SLAVE MARKET NEWS, Oct. 1935 
- Jan. 193[6]). This supports the findings of a 1930 mission sponsored by le Matin 
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During World War II, "when vigilance had inevitably to be 
relaxed, the slave trade between Africa and Arabia began to 
increase."19 Commenting on the practice circa 1950, Gerald de Gaury 
noted that the major route for such slaves was "to Mecca from the 
Yemen, whence they are brought by sailing-boats from the opposite 
African coast. "20 

For several years disquieting rumours reached Europe of the 
revival of the slave trade between Africa and Arabia on the one side 
and between Arabia and other countries in Asia on the other. Then, 
in 1954, M. Emanuel Le Graviere, a member of the Assembly of the 
French Union ... was appointed to go to Africa and investigate, and 
report whether the rumours were true or false. He spent several 
months of 1955 in Africa collecting evidence and in November of 
that year submitted his report to the French Legislature. He found 
that the rumours were substantially true.21 

Part of the proof submitted was a November 7, 1953 French 
ambassadorial dispatch reporting fake Muslim missionaries in Niger, 
Sudan, and Upper Volta, who encouraged the faithful to make the 
haj.22 Their dupes were transported by truck to Port Sudan or Suakin 
on the Red Sea and took especially constructed dhows across to Rith, 
only to be declared illegal pilgrims, thrown into prison and have their 
services sold. 23 

inquiring into slavery conditions. "Cruising along the Yemenite coast ... the mission 
learned from the fishermen in the little creeks that groups of men, women, and 
children were landed on that coast from time to time and were at once dispatched to 
Saudi Arabia." GREENIDGE, supra, at 40-41. 

19 Id. at 50. 
20 GERALD de GAURY, ARABIAN JOURNEY AND OTHER DESERT TRAVELS 89 

(George G. Harrap & Co. Ltd. 1950). De Gaury noted that "[i]n 1941 the price ofa 
small boy was about £20, for a strong young male £50 (for a Somali rather more), 
[and] for a small girl £12, which is considerably less than the price of a good 
horse ... and a little less than that of a camel." Id.; see also GREENIDGE, supra note 
18, at 39. 

21 GREENIDGE, supra note 18, at 50. 
22 See SEAN O'CALLAGHAN, THE SLAVE TRADE TODAY 108-11 (Crown 

Publishers, Inc. 1961) ( quoting dispatch from ambassador). 
23 Id.; see also C[harles] W[ilton] W[ood] Greenidge, Slavery: Slavery After 

World War /: The Existence of Slavery and Slave-Trading in Arabia, in 20 
ENCYCLOPEDIA BRITANNICA 786-7 (1964) [hereinafter Greenidge; Slavery]; 
GREENIDGE, supra note 18, at 50. "O'Callaghan reports a generally similar scam, 
with the exception of the initial temptation and with land transportation being by 
camel on an individual basis." Samuel Pyeatt Menefee, The Maritime Slave Trade: A 
2/st Century Problem?, 7 ILSA J. INT'L & COMP. L. 495, 497 (2001) [hereinafter 
Menefee, The Maritime Slave Trade]. 
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Visiting Djibouti in 1956, John Laffin observed a slave auction 
outside a large warehouse near the docks, during which "perhaps 200 
slaves" were sold in his presence. These were Africans from the area 
around Lake Chad (then part of French West Africa) who had been 
brought to Djibouti by Arab slavers, "some of whom were said 
locally to be directed by a Frenchman." The buyers at the auction 
were dealers from Arabia, who would be transporting their 
merchandise across the Red Sea for the markets in Jedda and 
Medina .... 24 

9 

Slaves from Ethiopia and the Sudan have been shipped across the Red 
Sea to Yemen, while as late as 1960, another slave route extended 
from Iran and Iraq across the Persian Gulf to the Arabian Peninsula. 25 

Sean O'Callaghan states "that he was told that as late as this date, men 
were shipped from Abidjan to Kuwait by dhow, smuggled to Bahrain 
and sold into slavery."26 The Anti-Slavery Society in Britain claimed 
"that in 1966 . . . at lease three hundred Somali women had been 
imported into southern Arabia as slaves,"27 while in 1971, Dr. Oliver 
Ransom, with thirty years experience on the continent, "claimed that 
black children were still being auctioned in the Red Sea ports."28 

Further survival of the maritime slave trade is suggested by Laffin, 
who noted "the main slave traders 'who made seasonal trips to Dubai 
and Muscat [ from Saudi Arabia] and brought back slaves in groups of 
fifty or sixty at a time.' Slaves were being imported from Ethiopia, 
Somalia, and other parts of Africa as well as from Asia and Europe. "29 

Writing about slave shipments from the ports of Eid, Roheita, Tajurrat, 
and Zeila in 1993, Lubbock notes that the slavers: 

were careful only to take a few slaves at a time, and these, mingled 
amongst their crew made it very difficult for the cruisers. Often the 
slaves were run across in genuine fishing boats, disguised as 
fishermen, and the profits of the dhows were still so attractive that 
the trade is not dead even at the present day, though it is probable 
that not more than a hundred or two of slaves for the Arabian market 
are run across the Straits of Bab-el-Mandeb and the Red Sea every 
year.30 

14 SEGAL, supra note 8, at 199 (quoting JOHN LAFFIN, THE ARABS AS MASTER 
SLAVERS 4 (Sbs Publ'g 1982)). 

15 See O'CALLAGHAN, supra note 22, at 122-23, 174. 
,. Id. 
27 SEGAL, supra note 8, at 202 ( citing Anti-Slavery Society memorandum of 

May 18, 1970). 
" SEGAL, supra note 8, at 202 ( citing LAFFIN, supra note 24, at 7). 
29 Id. 
JO LUBBOCK, supra note 2, at 459. 
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The African slave trade has thus remained a problem well into the 
20th Century due to the possibility of large profits in Arabian ports and 
the convenient alibi of the haj. 

C. The Coolie Trade: A Progenitor of Modern Emigrant Smuggling 

The "Coolie Trade," another type of slave trade, arguably provides 
continuity for today's illegal smuggling of Chinese emigrants. 
"Coolie" is a term derived from either the Tamil verb koli ("to hire") 
or "a Hindi word for hired servants, adopted by the Europeans to 
describe workers doing heavy labor and then translated phonetically 
into Chinese characters meaning 'bitter labor. "'31 Pat K. Chew notes 
that, "[ d]uring the mid- l 800s, there was ... a substantial slave trade of 
Chinese to the American continent, largely organized by American 
shippers .... Between 1847 and 1859, 'the number of Chinese coolies 
transported by American shippers to Cuba alone averaged over 6,000 
per year.' ... During their transport and at their destination, they often 
were treated inhumanely."32 

The coolie traders erected fenced-off compounds-pigpens to hold 
the Chinese laborers. They were stripped naked, scrubbed clean, and 
then stamped with a sign on their chest denoting the destination of 
their voyage. Chinese brokers often pressed unwilling workers to fill 
their quotas, perhaps by taking prisoners in interclan fighting and 
forcing them into signing contracts, or tricking others into gambling 
losses and obliging them to pay their debts by surrendering 
themselves. Some were simply kidnapped outright. Peasants might 
come to cities such as Shanghai to sell vegetables and then be 
forcibly abducted. They were thrown into a pigpen and 
"Shanghaied" onto a ship. The brokers of such trade eventually 
gained the name "pig stealers." The victims were call zhu-zha 

31 PETER KWONG, FORBIDDEN WORKERS: ILLEGAL CHINESE IMMIGRANTS AND 
AMERICAN LABOR 42 (New Press 1997). 

32 Pat K. Chew, Asian Americans: The "Reticent" Minority and Their 
Paradoxes, 36 WM. & MARYL. REV. 1, 9 n.15 (1994) (quoting SHIH-SHAN HENRY 
TSAI, THE CHINESE EXPERIENCE IN AMERICA 4-8 (1986)). According to Iris Chang, 
"[w]hen the practice finally ended in the 1870s, following an investigation by the 
imperial Qing government, an estimated three-quarters of a million Chinese men had 
been either decoyed into or physically abducted and then sold into slavery .... " IRIS 
CHANG, THE CHINESE IN AMERICA: A NARRATIVE HISTORY 30 (Penguin Group 
2003). 
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("piglets" in Cantonese), meaning those sold to be slau~htered, and 
the whole labor trade was called "the pig trade" in China. 3 

Interestingly, many of the vessels used in the Coolie trade were 
former African slavers34 and American participation in the trade was 
forbidden by Congress in 1862,35 a fact which hardly seems 
coincidental. There were suicides and occasional mutinies in the trade 
such as that aboard the Robert Browne, 36 allegedly on a voyage from 
Amoy to the U.S. in 1852. The Chinese on board rose when they 
discovered they were to be coolies rather than hired laborers and killed 
the ship's officers. 37 Captain George Coffin, writing at the time, noted: 

I have to record here a most melancholy catastrophe. For a few 
years past a great number of Chinese coolies have been sent from 
this country to Peru, to work in the mines and on Guano islands. The 
poor creatures are induced to embark on these expeditions by 

33 KWONG, supra note 31, at 42-43. Chew notes that "peasants were deceived 
by misleading promises. . . . Others 'were kidnapped while asleep in their junks or 
taken out of their fields or gardens with hands and feet tied."' Chew, supra note 32, 
at 9 n.15, (quoting TSAI, supra note 32, at 4); see also CHANG, supra note 32, at 30-
31, noting: 

Once a person had fallen into the hands of coolie traders, it was almost impossible to 
escape. The victims were locked in filthy, disease-ridden receiving stations, or 
barracoons, which the Chinese called zhuzi guan (literally, "pig pens"). Because of 
its squalor, this trafficking in human bodies was also referred to as "the buying and 
selling of piglets." In one zhuzi guan at Macao, slave traders beat gongs and set off 
fireworks to hide the frantic cries for help. In Amoy, they stripped the men naked 
and stamped their chests with letters indicating their destination-for instance, "P" 
for Peru, "S" for Sandwich Islands (Hawaii)-then herded the prisoners onto ships 
and locked them into bamboo cages or chained them to posts . . . . [T]he more 
people a trader could crowd into a vessel, the greater his profit for the voyage .... 
In the mid-I 800s, the death rate of coolies in transit ... hovered between 15 and 45 
percent. 

According to Basil Lubbock, 
That infernal Chinese coolie trade flourished throughout the fifties. The coolies were 
no better than brute beasts sold in the market. Many of them were deliberately 
kidnapped by the rascally coolie agents, who were mostly Macao Portugooses and 
half-breeds. Others were sold by their relations-often for trifling gambling debts. 
They were all herded into cages like slave barracoons and near starved to death 
before being shipped. Those who survived the rigours of the voyage were lucky if 
their destination was Singapore, unlucky indeed if it was Havana, but condemned to 
the tortures of the damned ifit was the Chincha Islands, where they soon succumbed 
to a blessed death after working like beasts under the whip in clouds of guano dust 
which quickly perforated their lungs. 

LUBBOCK, supra note 2, at 38. 
34 KWONG, supra note 31, at 43. 
35 Id. at 44 (noting that such trade was prohibited "on American vessels and at 

American ports"). 
36 Id. 
37 Id.; TSAI, supra note 32, at 5. 
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fraudulent representations. They have not the means of paying for 
their passage, and are induced to bind themselves to work three years 
for their food and clothing, and at the expiration of that time to be 
free. But when once there they become slaves, and worse than 
slaves, for their master or owner has no inducement to keep them in 
good working condition when their time of service is drawing to a 
close. The most horrible accounts have been received from Peru 
within the last year, yet still the traffic is carried on, generally by foul 
means.38 

In a fight on the Waverly, bound from China to Peru three years 
later, 300 Chinese were suffocated, 39 again suggesting transportation in 
slave-like conditions. Indeed, in the later 1860's it was suggested that 
coolies could offset the South's loss of black slave labor.40 That the 
connection of this practice to the slave trade was widely recognized is 
suggested by a comment by Professor Sheldon Amos in a paper 
delivered in February, 1870. 

The name 'contract' may put men off their guard and obstruct all 
investigation into the presence or absence of that unhampered 

JR GEORGE COFFIN, A PIONEER VOYAGE TO CALIFORNIA AND ROUND THE 
WORLD, 1849-1852, 174-75 (Gorham B. Coffin, ed., 1908). Coffin continues: 

[a] few weeks since the ship Robert Bowne of New York, Capt. Brison, who, I 
believe, belonged to New Haven, started from this place with upwards of four 
hundred of these poor creatures on board; she was ostensibly bound to San 
Francisco. When about two weeks out, they learned through an interpreter who had 
overheard some conversation between the captain and his mate, that they were 
destined for Peru, and they rose in their desperation, murdered the captain and his 
officers, and compelled the seamen to land them on an island somewhere to the 
northeast of Formosa. When they had all but about twenty gone on shore, the crew 
succeeded in confining these twenty, and brought the ship back to Amoy. This is the 
story as told by the crew. A man-o'-war and a steamer have gone in search of the 
island. Now, piratical as this story appears, I have no hesitation in saying that I 
believe the captain brought this catastrophe upon himself. I have no doubt his object 
was to take the poor wretches to Callao on speculation. This is evident from his 
having so many on board, for he must have known that the passenger law would not 
allow him to bring more than 250 steerage passengers into the United States, and his 
ship would have been confiscated on his arrival at San Francisco. 

Id. at 175. Coffin also notes that the captain had cut off most of their queues, "it is 
esteemed in China the greatest of all punishments to deprive a culprit of his queue" 
and that "[t]he American Consul at this place is accused of being concerned in this 
worse than African slave trade." Id. at 175-76. 

39 KWONG, supra note 31, at 43-44. 
40 As the editor of the Vicksburg Times put it, "Emancipation has spoiled the 

Negro, and carried him away from the field of agriculture .... Our prosperity 
depends entirely upon the recovery of lost ground, and we therefore say let the 
Coolies come and we will take the chance of Christianizing them." CHANG, supra 
note 32, at 96; see also KWONG, supra note 31. at 45 (quoting JAMES W. LOEWEN, 
THE MISSISSIPPI CHINESE: BETWEEN BLACK AND WHITE 22-23 (] 971)). 
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exercise of the reason which contract, in truth essentially implies. 
Services recklessly, imprudently, ignorantly, or compulsorily 
promised if enforced after the alleged promise, by a severe and 
partial law of contract, this law being administered by interested or 
incompetent officials may result, ... in the most intolerable, because 
the most plausible and unassailable, kind of slavery. The system of 
coolie immigration to the West Indian Islands, affords as good an 
illustration as could be wished for of the dangerous probability of a 
revival of the worst features of slavery under the cloak of free and 
untrammeled industry, regulated by nothing else than voluntary 

41 contract. 

13 

In 1872, Japan took a step in the international regulation of this 
trade by detaining the Peruvian vessel Maria Luz when it docked in 
Yokohama for repairs, repatriating the 231 Chinese coolies on board 
after an investigation.42 The United States passed a Chinese Exclusion 
Act ten years later, 43 which led in tum to the smuggling of Chinese 
immigrants into the United States. Gordon Newell notes that this law 
"lifted Puget Sound smuggling from a penny-ante operation to the big 
time. Chinese immigrants flocked to the British Columbia ports, which 
were still open to them. Most of them were eager to pay from one 
hundred dollars up for passage to the United States."44 Smuggler 
William Jamieson had coolies pay "for their passage in advance, so it 
wasn't even necessary to complete delivery to make a profit. If a 
revenue cutter hove in sight, it was a simple matter to throw the whole 
cargo overboard. "45 Chang notes during this period that many Chinese: 

41 PALMER, supra note 3, at 194-95. 
42 Andrew D. Morrison, Note, Teen Prostitution in Japan: Regulation of 

Telephone Clubs, 31 VAND. J. TRANSNAT'L. L. 457, 462 (1998). 
43 Chinese Exclusion Act, ch. 126 § 2 notes: 
That the master of any vessel who shall knowingly bring within the United States on 
such vessel, and land or pennit to be landed, any Chinese laborer, from any foreign 
port or place, shall be deemed guilty of a misdemeanor, and on conviction thereof 
shall be punished by a fine of not more than five hundred dollars for each and every 
Chinese laborer so brought, and may be also imprisoned for a tenn not exceeding 
one year. 
44 GORDON NEWELL, SEA ROGUES' GALLERY 104 (Hangman Press 1971). But 

see DON PITCHER, SAN JUAN ISLANDS INCLUDING VICTORIA AND THE GULF ISLANDS 
207 (Moon Handbooks 2002) (noting that smuggler Larry "Kelly charged about $50 
for smuggling a Chinese laborer out of Canada into the United States"); see also 
NEWELL, supra, at I 08 (giving a rate of"$40 per head"). 

45 NEWELL, supra note 44, at 105; see also PITCHER, supra note 44, at 207. In 
describing the 1893 seizure of the steamer Volga in upper Puget Sound, the Seattle 
Post-Intel!igencer gives a picture of the distribution system: 
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migrated first to Canada, Mexico, or the Caribbean, and then tried to 
smuggle their way into the United States ... by boat. Many of them 
did not make it. The files of border patrols from that era include 
stories of capsized boats and Chinese nearly drowning, of Chinese 
hiding in rice bins on steamers bound for America. 'They would stab 
through the rice and you might be killed in the process,' one 
immigrant recalled. 'Sometimes you had to hide in a coffin, and you 
could suffocate to death. '46 

III. "NEW AMERICAN 'SLAVERS'"? THE PROBLEM OF MARITIME 
EMIGRANT SMUGGLING SET FORTH 

But what does the slave trade, where humans are sold for a profit 
and forced into labor, have to due with the modem smuggling of 
immigrants in the maritime slave trade? In The Maritime Slave Trade: 
A 21st Century Problem, it has been suggested that some instances of 
immigrant smuggling from the Far East are in fact another example of 
the slave trade in action.47 Peter Kwong, an expert on illegal Chinese 
immigration into the United States, notes that: 

Chinese human smuggling entails and [sic] elaborate and 
sophisticated international network, which is said to be financed and 
masterminded in Taiwan. The whole operation is like a global 
baseball game. Most often, the sprint to first base involves the 
transfers of would-be immigrants from Fozhou or Wenzhou to 

Beside one of the captured Chinamen volunteering the information that she entered 
Oyster Bay, three witnesses are ready to swear to having read her name and 
commented her being stuck in the mud Saturday morning. 

In the meantime, Chinese Inspector Meredith and Customs Inspector Oliphant 
were ransacking the Chinese gardens about Olympia for "green" Chinamen. They 
found enough to convince them that the slit-eyed fellows have been smuggled in at a 
great rate via Oyster Bay. Torn has a washhouse at the bay ... [and] employs 
numerous alleged washermen there, although Officer Scofield of Olympia is 
positive there is not enough work there to keep one lazy washer busy one day of the 
week. 

Beside this washhouse, Torn farms out his brethren to harvest oysters. By 
degrees, they are promoted to cook and assistant cook and hangers-on at lumber 
camps thereabouts, and finally the "raw" coolie graduates on the trail to Gray's 
Harbor or Portland or is placed in the gardens about Olympia until he can be brought 
to town. Their debut in Olympia Chinatown is made in pairs and triplets. 

So slick is the system that even yesterday's capture might have been headed off 
had it not been for a scramble for spoils among the boss Chinamen. 

NEWELL, supra note 44, at 107 (quoting POST-INTELLIGENCER (Seattle), Sept. 18, 
1893, at I); see also id. at 105-09. 

46 CHANG, supra note 32, at 144-45 (quoting Judy Yung's interview with Mr. 
Chew, file 20, "Angel Island Oral History Project." Asia American Studies Library, 
University of California at Berkeley). 

47 See generally Menefee, The Maritime Slave Trade, supra note 23. 
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international waters, where they are picked up by Taiwanese cargo 
ships or fishing boats. After each vessel is fully loaded (the shipping 
companies are paid by the head), it sails south to Thailand for 
refueling before making the dash to second base across the Pacific to 
the coast of Central America or Mexico. The southern sea route is 
specifically chosen to avoid detection by U.S. reconnaissance 
satellites monitoring American coastal waters .... Having landed, 
the smuggling crew escorts its charges to third base, crossing the 
U.S. border by land. If the ship comes ashore in Central America, the 
immigrants travel through Mexico City, cross the border 
clandestinely and arrive in Houston. If they land in the Baja 
peninsula of Mexico, they cross into San Diego and rest in safe 
houses in Monterey Park before making their way to New York.48 

15 

In the last decade of the 20th Century, it has been estimated that "some 
50 Chinese crime groups have smuggled tens of thousands of Chinese 
into the U.S." at a price of $20,000 to $35,000 an individual.49 "In the 
southern coastal province Fujain, home to some eighty percent of these 
immigrants, families band together to raise the funds, thinking they are 
making a down payment not only on a loved one's future, but on their 
own as well. For their effort, they often bankrupt their savings-only 
to sell the loved one into slavery."50 

Reference to the smuggling of these emigrants as a trade in slaves 
does not seem out of place. Asian analyst, Paul George, notes that: 

[t]ypically, a down-payment is made in China with the balance being 
paid off over many years of virtual slave labor in the garment and 
restaurant industries .... Retribution for failing to make repayment is 
believed to be harsh. For the individual, the voyage usually involves 
many months crowded into the hold of an unseaworthy vessel with 
inadequate toilet and bathing facilities. Paid enforcers maintain 
brutal control over the passengers and distribute the food, which 

. l f . 51 consists on y o nee. 
Upon arrival, the illegal immigrants are at the mercy of the smugglers, 
or "snakeheads," who have arranged their transportation, as well as the 

" Kwong, China's Human Traffickers: Wake of the Golden Venture, THE 
NATION, Oct. 17, 1994, at 12, available at 1994 WL 1344869 [hereinafter Kwong, 
China's Human Traffickers]; see also CHANG, supra note 32, at 380 ("Many hid 
aboard Taiwanese fishing boats or cargo ships that sailed for Central America"). 

49 Jill Smolowe, Where's the Promised Land, TIME, June 21, 1993, at 29. 
so Id. 
51 Menefee, The Maritime Slave Trade, supra note 23, at 501; see also Paul 

George, Immigration By Sea to North America: More Golden Ventures?, 43 
Canadian Security Intelligence Service, (1994), available at http://www.cisisscrs.ge. 
cc/eng/comment/com43e.html. 
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Asian criminal enterprises or "Chinese tongs."52 The immigrants have 
no legal safeguards, often live in gang-run safe houses, and work for 
minimal wages.53 Always hanging above each immigrant is his debt. 

"What if the Chinese illegal is detained?" a [writer] asks. 
"We will get him out," Big Boss cockily. 
"What if the full fee cannot be paid?" 
"That," Big boss says calmly, "is very dangerous business."54 

It is the repayment of the debt that is most important to the smuggler. 
"'Methods of persuasion to pay up include sexual assault, starvation, 
and the chopping-off of fingers,'" while in Europe, '"women are often 
forced to prostitution. "'55 Other tales of forced behavior strengthen the 
link to slavery. 

Twice during 1998, "gang members surrounded the Bowery quarters, 
blocked the fire escapes, then calmly robbed the residents of their 
savings. The victims didn't complain, they said, because they feared 
retaliation against their families in China if they caused trouble for 
the gangs." On other occasions, when workers cannot pay off their 
immigration debt, the gangsters offer them a deal. The illegals 
describe their ex-employer's operation and return with shotguns and 
masks to rob the place with members of the gang. The debt is then 
cancelled. "Local police are usually stumped, but we know exactly 
what happens" says [New York city police intelligence officer, 
Tony] Ong. "It has been a nationwide problem." 

Such illegal workers "are slaves, pure and simple," says a United 
States immigration official. "Many end up in bondage, forced to 
become gang enforcers or drug carriers. "56 

This latter-day maritime slaving is of more than sporadic 
occurrence. From a few ships in 1989, the number of smuggling 
vessels rose to 17 in 1992;57 another source states that 24 vessels had 
been apprehended smuggling such illegal immigrants by 1993,58 and a 
third reporting that "at least 43 smuggling ships . . . have brought 

52 See Menefee, The Maritime Slave Trade, supra note 23, at 502. 
" Id.; Edward Barnes, Slaves a/New York, TIME, Nov. 2, 1998, at 72 (noting 

the presence of some 300 safe houses in New York City). 
54 Smolowe, supra note 49, at 29. 
55 Menefee, The Maritime Slave Trade, supra note 23, at 503; see also Berti] 

Lintner, Organized Crime: World Wide Web: The Tangled Trail of I/licit Chinese 
Migration, 34 (1998), available at 1998 WL-FEER 6521798. 

56 Menefee, The Maritime Slave Trade, supra note 23, at 502; see also Barnes, 
supra note 53, at 72; Smolowe, supra note 49, at 29. 

57 Jennifer Matos, Tarnished Venture, A. MAGAZINE: Inside Asian Am., July 
30, I 996, available at 1996 WL I 5520458. 

" Michael Grey, US Pledges Action on Smuggled Immigrants, LLOYD'S LIST 
INT'L, June 9, I 993, at 3. 
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Chinese aliens to the Western Hemispheres since 1991. A 1996 Coast 
Guard report pegs the number of Chinese immigrants crossing the 
Pacific by boat at 400 to 600 people a month. "59 In addition to 
landings on the east and west coast, other slavers have used oblique 
approaches through: Mexico, small watercraft plying the St. Lawrence 
River, Vancouver, and the island ofGuam.60 Perhaps best known is the 
case of the Golden Venture, which grounded off Rockaway peninsula 
in Queens on June 6, 1993.61 About 285 illefal immigrants were 
aboard, six to eight of whom perished in the surf. 2 

[T]he conditions aboard the rusty freighter came as a shock. Flies 
swarmed among the clothing, blankets, and personal possessions that 
were strewn everywhere, and the smell of urine and fecal matter 
filled the air. Says Petty Officer Chris O'Neil of the Coast Guard: 
"You don't like to say something smells like death, but ... " No food 
was in evidence, save some rice. An assortment of bags illustrated 
the efforts of the ship's ... immigrants to collect rainwater for 
drinking. Despite the damp conditions in the cargo hold, exposed 

. . d h' h 63 w1res Jutte every w 1c way. 
In August, 1993, "[o]ne twenty-four-year-old Fujianese who spent 

four months crossing the Pacific in a freighter said the smugglers 
withheld food and water from all females who refused to have sex with 
them,"64 while Chang notes that in another case, "the crew gave 
female passengers drinking water spiked with sleeping pills in order to 
rape them."65 In July, 1995, the Jung Sheng 8 was stopped by the 
Coast Guard some 800 miles south of Hawaii.66 On board were 147 
illegal Chinese immigrants. 67 "Some of the migrants were beaten and 
sexually abused by enforcers on board and many suffered from skin 
and urinary tract infections due to dehydration and unsanitary 

" Gordon Wilkin et al., One-way, $28,000 Why Smuggling Aliens into 
America is a Boom Business, U.S. NEW & WORLD REPORT, Apr. 14, 1997, at 39, 
available at 1997 WL 8331882. 

60 Menefee, The Maritime Slave Trade, supra note 23, at 502 n.35; see also 
George, supra note 51; Anon., Chinese Yearning to Work for Free, THE ECONOMIST, 
July 24, 1993, at 35, available at 1993 WL 12190650. 

61 Menefee, The Maritime Slave Trade, supra note 23, at 501 n.32. 
62 Id. 
63 Smolowe, supra note 49, at 29; see also CHANG, supra note 32, at 380 

(giving the number of illegals as 260 and the number of deaths as ten). 
64 CHANG, supra note 32, at 382 (citing N.Y. POST, June 24, 1993 and Ko-LIN 

CHIN, SMUGGLED CHINESE: CLANDESTINE IMMIGRATION TO THE UNITED STATES 74 
(Temple Univ. Press 1999)). 

6 Id. (citing CHIN, supra note 64, at 74). 
66 Id. at 380; see also Wilken et al., supra note 59, at 41. 
67 CHANG, supra note 32, at 380. 
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conditions."68 Other major seizures have occurred off Guam in 1998-
99,69 off the western coast of Canada in September of that year,70 and 
off Savannah in August.71 A January 2000 attempt to smuggle 
migrants in a container left three dead; fifteen others shared the 
enclosed space with the corpses from three to seven days. 72 

Even this was topped by an incident later the same year. 
In the summer of 2000, authorities found one of the most grisly 
human smuggling tragedies yet: fifty-eight Chinese suffocated in a 
giant refrigerator of rotting tomatoes in Dover, England. When 
officials swung open the doors, they were met by the putrid stench of 
decay, and two survivors reaching out with tom bloody fingers, 
gasping, "Bang wo! Bang wo!" (Help me! Help me!).73 

68 Witken et al., supra note 59, at 41; see also CHANG, supra note 32, at 380 
(quoting Jan Ten Burggencate, 147 Illegals Endured a Ship of Ghouls, HONOLULU 
ADVERTISER, Aug. 23, 1995, which also states the number of passengers as 147). 
One American described this fishing vessel as '"the most incredibly screwed-up, 
rusted-out vessel I've ever seen.' The immigrants had squeezed into a room no larger 
than the width of two cars. Contaminated water filled the hold, and the air was fetid 
because the portholes were covered with plywood." Id. According to Iris Chang, 
"authorities discovered signs of severe mental and physical abuse among the 14 7 
Chinese on board. The crew had sexually assaulted many of the male passengers, 
including boys as young as ten .... By the end of the trip, some were so seriously 
traumatized that they considered suicide." CHANG, supra note 32, at 382 (citing Jan 
Ten Burggencate, supra); PAUL J. SMITH, ED., HUMAN SMUGGLING: CHINESE 
MIGRANT TRAFFICKING AND THE CHALLENGE TO AMERICAS IMMIGRATION 
TRADITION 11 (Ctr. for Strategic & Int'! Studies 1997) (citing in turn Anthony M. 
DeStafano, Chinese Turned into Sex Slaves, NEWSDAY, Aug. 23, 1995). 

69 Press Release, U.S. Department of Justice Immigration and Naturalization 
Service News Release, INS Repatriates Second Group of Chinese Nationals from 
Tinian, (June 22, 1999), available at http://www.ins.usdoj.gov/graphics/publicaffairs 
/newsrels/tinian.htm (noting eighteen boats which have landed or been interrupted at 
this location since May, 1998). 

70 David Osler, Chinese Taken Off 'Rust Bucket': Canada, LLOYD'S LIST, 
Sept. 2, 1999, at 20, available at 1999 WL 21568339. 

71 John Zebrowski, Trafficking in Human Cargo: The illegal Chinese 
immigrants found on the Prince Nicolas Aug. 12 are just part of a $12 billion 
industry that fuels an endless demand for cheap, exploitable labor. SA v ANNAH 
MORNING NEWS, Aug. 29, 1999, at http://www.savannahnow.com/stories/08299/ 
LOCchinese.shtml (last visited Nov. 15, 2003). 

72 Two Chinese Nationals Indicted for Smuggling Immigrants in a Cargo 
Container, CNN.com, Jan. 14, 2000, at http://www.cnn.com/2000/US/01/14/ 
chinese.smugglers/ (last visited Nov. 15, 2003); Three Charged In Smuggling of 
Aliens From China, AP State and Local Wire, July 10, 2001, at http://www. 
usinfo.state.gov/regional/ec/chinaaliens/reprint4.htm (last visited Nov. 15, 2003). 

73 CHANG, supra note 32, at 381 (citing SUNDAY TELEGRAPH (London), June 
25, 2000). Chang goes on to note voyages which 
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Iris Chang notes that: 
[ s ]muggling often entailed lethal conditions, such as boats made of 
rotting, crumbling wood; illegal Chinese aliens have described trips 
in which they were forced to bail water out of sinking ships. In one 
case, crew members abandoned a disabled vessel and considered 
dynamiting it with hundreds of passengers on board.74 

19 

It is obvious that the conditions faced by the smuggled immigrants 
mirror those of the traded slaves. Both slaves and smuggled 
immigrants are obtained for a profit by slave traders or smugglers, 
endure horrific transport conditions, and are forced into labor either as 
a slave or as debt repayment. The slave trade has thus not ended, but 
rather assumed a new form. What can be done, both internationally 
and within the United States to finally end the maritime trade of 
human beings? 

IV. "THE NEEDS OF THE TIMES": A STRATEGY FOUNDED IN OCEANS 
AND ADMIRALTY LAW 

A. The Slave Trade and the Contemporary International Law of the 
Sea 

Obviously, there is a connection between law and the abolition of 
the current slave trade. This discussion will not dwell on the numerous 
bilateral anti-slave trade treaties of the early and mid-19th Century, 
although it is interesting that at least one of these resulted in the 
establishment of one of the earliest multi-national tribunals. 75 The 

[o]ccurred within sealed cargo containers on freight ships. Some illegal immigrants 
were literally boxed in for weeks, enduring the entire trip in near darkness. Some 
were given a certain measure of comfort such as fans, mattresses, and cell phones, 
while others arrived "awash in human waste," in conditions so filthy that 
immigration authorities had to don hazardous materials gear before entering. Many 
survived on starvation-level food and water rations: one Chinese boy who spent 
t\velve days and nights in a cargo container said he had eaten nothing but water and 
crackers during the entire journey. He and his fellow passengers huddled under 
blankets on a mattress, used plastic bags as toilets, and played poker by flashlight to 
while away the time. 

Id. at 381. 
74 CHANG, supra note 32, at 380 (citing CHIN, supra note 64, at 71). 
75 See Samuel Pyeatt Menefee, The New "'Jamaica Discipline": Problems 

with Piracy, Maritime Terrorism and the 1982 Convention on the Law of the Sea, 6 
CONN. J. lNT'L L. 127, 136 (1990) ("Other (bilateral) treaties employed trial of 
accused suspects before mixed tribunals ... "); see also C. JOHN COLOMBOS, THE 
INTERNATIONAL LAW OF THE SEA 418 (1962); Suppression of African Slave Trade, 
Apr. 7, 1862, U.S. - U.K., T.S. No. 126. 
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important point which must be made, however, is the shift in coverage, 
from a concentration on classic chattel slavery to a broader context. As 
Asher has noted, 

[t]he earliest [multilateral] treaties dealing with slavery did not 
define slavery, but merely condemned the slave trade and called for 
its abolition .... The Declaration Relative to the Universal Abolition 
of the Slave Trade "Congress of Vienna 1815" declared that "the 
commerce, known by the name of the 'Slave Trade' has been 
considered, by just and enlightened men of all ages, as repugnant to 
the principles of humanity and universal morality." The treaty, which 
was signed by Austria, France, Great Britain, Portugal, Prussia, 
Russia, Spain and Sweden, declared that "at length the public voice 
in all civilized countries, calls aloud for the slave trade's prompt 
suppression .... " 

Both the General Act of the Conference Respecting the Congo 
("General Act of Berlin") in 1885 and the 1890 Convention Relative 
to the Slave Trade and Importation into Africa of Firearms, 
Ammunition, and Spirituous Liquors ("General Act of the Brussels 
Conference") sought to suppress the slave trade. Neither treaty, 
however, defined slavery. The General Act of Berlin called for the 
"suppression of slavery and especially of the Negro-slave trade .... " 
No further definition was given. The General Act of the Brussels 
Conference, referred to as the "Magna Carta of the African slave 
trade," set out to put "an end to the crimes and devastations 
engendered by the traffic in African slaves."' 

Although these early treaties did not define "slavery," its 
meaning is clear from the context. All of the above mentioned 
treaties dealt with the means of wiping out the industry of slave-
trading. To the drafters of these early treaties, slavery clearly was 
chattel slavery.76 

A sea change, however, occurs after World War I. The 1919 
Convention of St. Germain-en-Laye declared that the contracting 
parties would "endeavor to secure the complete suppression of slavery 
in all its forms and of the slave-trade by land and sea."77 This has been 

76 Joey Asher, How the United States ls Violating Its International 
Agreements to Combat Slavery, 8 EMORY lNT'L L. REV. 215, 234-36 (1994) 
(footnotes omitted). 

77 C[harles] W[ilton] W[ood] G[reenidge], Slavery: Slavery After World War 
!: The Convention of St. Germain-en-Laye, 1919, in 20 ENCYLOPEDIA BRITANNICA 
786 (I 964) ( emphasis added) [hereinafter Greenidge, St. Germain-en-Laye]. 
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interpreted as the first salvo in a struggle "to expand the definitions to 
meet modern conditions."78 

The Slavery Convention of 1926 ... to which the United States 
is a party, also represented a broadening of the traditional definition 
of slavery. The Slavery Convention drew on the work of the 
Temporary Slavery Commission [of the League of Nations] in 
putting together its definition of slavery-the first ever for an 
international slavery convention. . . . The Slavery Convention 
defined slavery in Article I as "the status or condition of a person 
over whom any or all of the powers attaching to the right of 
ownership are exercised .... " If the convention was aimed solely at 
pure slavery, the word "any" would not have been included since 
chattel slavery was ownership of humans, pure and simple. The use 
of the word "any" is a significant departure from chattel slavery. The 
word suggests that a person can be held in servitude or slavery so 
long as the "employer" engages in any of the typical behaviors 
common to owners. Such behavior could be as simple as keeping a 
person in place against his or her will. 79 

Similarly, the Supplementary Convention on the Abolition of Slavery, 
the Slave Trade, and Institutions and Practices Similar to Slavery of 
195680 does not limit the means of coercion used, "the language of the 
treaty suggests that all means of coercion . . . are equally 
impermissible means of coercion into slavery," including "any type of 
persuasive force."81 Similarly, article 8(1) of the International 
Covenant on Civil and Political Rights states that "[n]o one shall be 
held in slavery; slavery and the slave-trade in all their forms shall be 
prohibited. "82 

This is the context of articles 13 and 22 of the 1958 Convention on 
the High Seas83 and the more recent articles 99 and 110 of the 1982 
Convention on the Law of the Sea, which deal with the slave trade, 

78 See Asher, supra note 76, at 236; see also Greenidge St. Germain-en-Laye, 
supra note 77, at 237 ("[o]n its face, 'all its forms' suggests an intention to wipe out 
slavery even when it manifests itself in forms other than chattel slavery"). 

79 Asher, supra note 76, at 238-39 (notes omitted); see also The Slavery 
Convention, Sept. 25, 1926, 46 Stat. 2183, 60 L.N.T.S. 253. 

'
0 Supplementary Convention on the Abolition of Slavery, The Slave Trade, 

and Institutions and Practices Similar to Slavery, Sept. 7, 1956, 18 U.S.T. 3201, 266 
U.N.T.S. 40. 

" Asher, supra note 76, at 242-43. 
82 International Covenant on Civil and Political Rights, adopted Dec. 16, 

1966, art. 8(1), 999 U.N.T.S. 171, 175 (emphasis added). 
83 See Convention on the High Seas, Apr. 29, 1958, art. 13, 22, 13 U.S.T. 

2312, 450 U.N.T.S. 82. 
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and are particularly important for operations against this problem 
outside the territorial sea.84 Article 99 reads in full: 

Prohibition of the transport of slaves 
Every State shall take effective measures to prevent and punish the 
transport of slaves in ships authorized to fly its flag and to prevent 
the unlawful use of its flag for that purpose. Any slave takinf refuge 
on board any ship, whatever its flag, shall ipso facto be free. 8 

Article 110 deals with the right of visit, and analogizes ships engaged 
in the slave trade to pirate vessels, ships engaged in unauthorized 
broadcasting, vessels without nationality, and those under a false flag 
or refusing to show their flag: 86 

Right of visit 
1. Except where acts of interference derive from powers 

conferred by treaty, a warship which encounters on the high seas a 
foreign ship, other than a ship entitled to complete immunity in 
accordance with articles 95 and 96, is not justified in boarding it 
unless there is reasonable ground for suspecting that: 

(b) the ship is engaged in the slave trade; 

2. In the cases provided for in paragraph I, the warship may 
proceed to verify the ship's right to fly its flag. To this end, it may 
send a boat under the command of an officer to the suspected ship. If 
suspicion remains after the documents have been checked, it may 
proceed to a further examination on board the ship, which must be 
carried out with all possible consideration. 

3. If the suspicions prove to be unfounded, and provided that the 
ship boarded has not committed any act justifying them, it shall be 
compensated for any loss or damage that may have been sustained. 

4. These provisions apply mutatis mutandis to military aircraft. 
5. These provisions also apply to any other duly authorized ships 

or aircraft clearly marked and identifiable as being on government 
· 87 service. 

Read in the current expansive international context, it could be argued 
that these provisions cover more than classic chattel slavery, and that 
practices such as Chinese emigrant smuggling might come under their 
ambit. 

" See UNITED NATIONS CONVENTION ON THE LAW OF THE SEA 1982 A 
COMMENTARY (Myron H. Nordquist, ed., Kluwer Law Int'! 1985). 

85 Id. at 178 (this is identical to article 13 of the 1958 Convention). 
R6 Id. at 237. 
R7 Id. 
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B. The Slave Trade and Contemporary United States Law 

But what about slave trade activities within United States waters? 
It has been argued in The Maritime Slave Trade that "a revision of 18 
U.S.C. § 77 would ... clarify the meaning of the statutes, [and] ... 
would make law dealing with the maritime slave trade more directly 
responsive to the events occurring on today's oceans."88 This follows 
the suggestion of the chapter's Historical and Revision Notes, calling 
for its revision "at an opportune time for the same reasons stated with 
respect to Chapter 81, 'Piracy and Privateering, "'89 that is, that: 

[i]n the light of far-reaching developments in the field of 
international law and foreign relations, the law . . . is deemed to 
require a fundamental reconsideration and complete restatement, 
perhaps resulting in drastic changes by way of modification and 
expansion .... It is recommended ... that at some opportune time in 
the near future, the subject ... be entirely reconsidered and the law 
bearing on it modified and restated in accordance with the needs of 
the times. 90 

This is clearly the opportune time. Chapter 77 as it now exists is an 
historical relic of our own national fight against chattel slavery. The 
eight provisions which currently make it up could easily be altered and 
recast to produce a group of four laws which would more accurately 
relate to the modem slave traffic which has been discussed here and 
which would fit more comfortably with modem international law. 
How would such changes look? 

I. § 1581 Slavery, Peonage, Indentured Servitude 

A new § 15 81 would subsume several of the former sections within 
it and might read: 

(a) Whoever entices, persuades or induces, kidnaps or carries away, 
sells, receives, holds, or detains arrests, transfers, delivers, or 
transports any person with the intent of placing him in, keeping, or 
returning him to a condition of slavery, peonage, or indentured 
servitude shall be fined under this title or imprisoned not more than 

" 89 

(2000). 
90 

years, or both. 

Menefee, The Maritime Slave Trade, supra note 23, at 509. 
Historical and Revision Notes, 18 U.S.C. ch. 77 (1994); 18 U.S.C.A. ch.77 

Historical and Revision Notes, 18 U .S.C. ch. 81 (1988). 



24 REGENT JOURNAL OF INTERNATIONAL LAW [Vol. 2:1 

(b) Whoever obstructs, or attempts to obstruct, or in any way 
interfere[ s] with or prevent[ s] the enforcement of this section, shall 
be liable to the penalties prescribed in subsection (a).91 

This would alleviate several problems. First, it would eliminate the 
poor drafting and verbosity of the old chapter 77. As § 1581 now 
reads, "those who return an individual to peonage, however 
inadvertent or innocent, [sic] their action may be, are liable to fine or 
imprisonment."92 The new wording would require mens rea and, by 
also including "slavery and indentured servitude[,] would provide 
more comprehensive coverage of the problem."93 Current § 1584 only 
deals with sale into involuntary servitude, and thus could be folded 
into the new § 1581.94 As now drafted, § 1585, dealing with the 
seizure, detention, transportation or sale of slaves, "only applies to 
citizens or residents of the United States, leaving other foreigners free 
to engage in slav[ ing] activities. Expansion to include forms of land 
and air transportation would [also] appear to be in order."95 Service on 

91 

92 
See Menefee, The Maritime Slave Trade, supra note 23, at 505. 
Id. The current section reads in full: 

§ 158 l. Peonage; obstructing enforcement 
(a) Whoever holds or returns any person to a condition of peonage, or arrests 

any person with the intent of placing him in or returning him to a condition of 
peonage, shall be fined under this title or imprisoned not more than IO years, or 
both. 

(b) Whoever obstructs, or attempts to obstruct, or in any way interferes with or 
prevents the enforcement of this section, shall be liable to the penalties prescribed in 
subsection (a). 

18 U.S.C. § 1581(a) (2003); 18 U.S.C.A § 1581(a) (2003); 18 U.S.C. § 1581(b) 
(2003); 18 U.S.C.A. § 158l(b)(2003). 

93 Menefee, The Maritime Slave Trade, supra note 23, at 505. 
94 § 1584. Sale into involuntary servitude 

Whoever knowingly and willfully holds to involuntary servitude or sells into 
any condition of involuntary servitude, any other person for any tenn, or brings 
within the United States any person so held, shall be fined under this title or 
imprisoned not more than 20 years, or both. 

18 U.S.C. § 1584 (2003); 18 U.S.C.A. § 1584 (2003). 
95 Menefee, The Maritime Slave Trade, supra note 23, at 507. Section 1585 

currently reads: 
§ 1585. Seizure, detention, transportation or sale of slaves 

Whoever, being a citizen or resident of the United States and a member of the 
crew or ship's company of any foreign vessel engaged in the slave trade, or 
whoever, being of the crew or ship's company of any vessel owned in whole or in 
part, or navigated for, or in behalf of, any citizen of the United States, lands from 
such vessel, and on any foreign shore seizes any person with intent to make that 
person a slave, or decoys, or forcibly brings, carries, receives, confines, detains or 
transports any person as a slave on board such vessel, or, on board such vessel, 
offers or attempts to sell any such person as a slave, or on the high seas or anywhere 
on tide water, transfers or delivers to any other vessel any such person with intent to 
make such person a slave, or lands or delivers on shore from such vessel any person 
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vessels in the slave trade, a topic covered by current§ 1586, could also 
be rolled into a revised § 1581. Two problems appear to relate to § 
1586 as now drafted: 

[t]he class of those subject to the law, and the absence of any 
requirement for intent. There seems to be no good reason to confine 
the statute's ambit to U.S. citizens or residents, and equally, no need 
to make criminal the activity of voluntarily serving on board a slaver 
if the crewman lacks the necessary mens rea. Particularly with the 
advent of hidden compartments, it is not inconceivable that some 
members of the crew might not be in on a smuggling racket, and it 
thus seems unfair to make their mere presence on board criminal. 96 

As currently drafted, § 1587 dealing with possession of slaves 
aboard a vessel relates exclusively to the person in charge of the 
ship.97 Additionally, peonage and involuntary servitude are not 
considered, and it is unclear whether locations outside American 
jurisdiction fall within the statute's ambit.98 Again, a redrafted§ 1581 
would cover these concepts.99 While § 1588, dealing with 
transportation of slaves from the United States, might appear to be the 
flip-side of§ 1585 (covering events on foreign shores), it "arguably 
does not cover the transport of slaves between points in the United 
States. The key question here is whether 'any such place' means any 
place besides the point of transhipment, or whether it refers to a place 

with intent to sell, or having previously sold, such person as a slave, shall be fined 
under this title or imprisoned not more than seven years, or both. 

18 U.S.C. § 1585 (2003); 18 U.S.C.A. § 1585 (2003). 
96 Menefee, The Maritime Slave Trade, supra note 23, at 507. The current § 

1586 reads: 
§ 1586. Service on vessels in slave trade 

Whoever, being a citizen or resident of the United States, voluntarily serves on 
board of any vessel employed or made use of in the transportation of slaves from 
any foreign country or place to another, shall be fined under this title or imprisoned 
not more than two years, or both. 

18 U.S.C. § 1586 (2003); 18 U.S.C.A. § 1586 (2003). 
97 18 U.S.C. § 1587 (2003); 18 U.S.C.A. § 1587 (2003). 
9R Id. 
99 Menefee, The Maritime Slave Trade, supra note 23, at 508. Section 1587 

now reads: 
§ I 587. Possession of slaves aboard vessel 

Whoever, being the captain, master, or commander of any vessel found in any 
river, port, bay, harbor, or on the high seas within the jurisdiction of the United 
States, or hovering off the coast thereof, and having on board any person for the 
purpose of selling such person as a slave, or with intent to land such person for such 
purpose, shall be fined under this title or imprisoned not more than four years, or 
both. 

18 U.S.C. § 1587 (2003); 18 U.S.C.A. § 1587 (2003). 
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other than 'any place within the United States. ,,,ioo Again, this could 
be covered under a new § 15 81. 

2. § 1582 Vessels Used for the Slave Trade, Peonage, or Indentured 
Servitude 

Section 1582 could be redrafted to read as follows: 
Whoever builds, fits out, equips, loads or otherwise prepares, 

sends away, or insures a vessel, vehicle or aircraft with knowledge 
that it is to be used for the transportation, sale, or disposal of slaves, 
peons, or indentured servants, shall be fined under this title or 
. . d h b h 101 1mpnsone not more t an seven years, or ot . 

As it currently exists, § 1582 has three major problems: the individuals 
covered, the required geographical nexus for their crimes, and the 
section's limitation to maritime situations. 102 "It would appear a better 
strategy to concentrate on the mens rea of the persons involved rather 
than their particular title or designation, and to expand geographical 
coverage to allow for a more universal jurisdiction."103 It is preferable 
to have jurisdiction overlapping rather than to find that some criminal 
conduct is not covered, especially since an expansive jurisdiction does 
not mandate prosecution in all cases. 104 It also makes sense to include 

'°' Menefee, The Maritime Slave Trade, supra note 23, at 508. The section 
reads as follows: 

§ 1588. Transportation of slaves from United States 
Whoever, being the master or owner or person having charge of any vessel, 

receives on board any other person with the knowledge or intent that such person is 
to be carried from any place within the United States to any other place to be held or 
sold as a slave, or carries away from any place within the United States any such 
person with the intent that he may be so held or sold as a slave, shall be fined under 
this title or imprisoned not more than 10 years, or both. 

18 U.S.C. § 1588 (2003); 18 U.S.C.A. § 1588 (2003). '°1 Menefee, The Maritime Slave Trade, supra note 23, at 506. Section 1582 
formerly read as follows: 

§ 1582. Vessels for slave trade 
Whoever, whether as master, factor, or owner, builds, fits out, equips, loads, or 

otherwise prepares or sends away any vessel, in any port or place within the United 
States, or causes such vessel to sail from any such port or place, for the purpose of 
procuring any person from any foreign kingdom or country to be transported and 
held, sold, or othenvise disposed of as a slave, or held to service or labor, shall be 
fined under this title or imprisoned not more than seven years, or both. 

18 U.S.C. § 1582 (2003); 18 U.S.C.A. § 1582 (2003). '°2 Menefee, 77,e Maritime Slave Trade, supra note 23, at 505. 
'°3 Id. ( emphasis added). '°' Id. at 505-06; Samuel Pyeatt Menefee, 'Boxing the Compass': A Review of 

Contemporary laws of Piracy and Their legal Framework (ms) (Dec. 5, 1995) 
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vehicles and aircraft as potential modem sources of transport of 
slaves. 105 

3. § 1583 Enticement Into Slavery, Peonage, or Involuntary Servitude 

A suitable redraft for this section would be: 
(a)Whoever kidnaps or carries a person away with the intent that 

he be made a slave, peon, or involuntary servant; or 
(b) Whoever entices, persuades, or induces a person to board a 

vehicle, vessel or aircraft or to travel to any location with the intent 
that the person be made a slave, peon, or involuntary servant 

shall be fined under this title or imprisoned not more than 10 
years, or both. 106 

4. § 1584 Attempts and Accessories 

This new article would include attempts and accessories within the 
ambit of the Chapter: 

Any attempt to engage in an activity or activities made criminal 
under §§ 1581, 1582, or 1583, or any accessory to any of these 
crimes shall be liable to a fine under this title or imprisonment for 
not more than years, or both. 

V. CONCLUSION 

If one accepts that today's smuggling of refugees by sea is a 
modem day form of the maritime slave trade, swift and sure action 
must be taken against its perpetrators. An approach utilizing relevant 
provisions of the Convention on the Law of the Sea ( or the Convention 
on the High Seas) outside territorial waters along with a revision of 

(speech at semi-annual MARLO Maritime Liaison Office Shipping Conference, 
Dubai, UAE). ,o, See Menefee, The Maritime Slave Trade, supra note 23, at 506. 

106 Menefee, The Maritime Slave Trade, supra note 23, at 506. The current § 
1583 reads: 

§ 1583. Enticement into slavery 
Whoever kidnaps or carries away any other person, with the intent that such 

other person be sold into involuntary servitude, or held as a slave; or 
Whoever entices, persuades, or induces any other person to go on board any 

vessel or to any other place with the intent that he may be made or held as a slave, or 
sent out of the country to be so made or held-

Shall be fined under this title or imprisoned not more than 20 years, or both. 
18 U.S.C. § 1583 (2003); 18 U.S.C.A. § 1583 (2003). 
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Chapter 77 to enhance national coverage of these crimes appears to 
offer the best chance for success. 


