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I. INTRODUCTION 

In this paper, I wish to address the judicial authority to 
invalidate a statute enacted by the legislature on the ground 
that it does not respect the Constitution, a power usually 
known as ''.judicial review ."1 I will call it "constitutional re
view ,"2 because it better describes what is at stake. Well
known in the United States,3 this instrument is relatively 
new throughout the world, especially in Europe.• Despite its 
expansion, however, it recurrently faces criticisms as to its 
legitimacy and its scope, not least in its country of origin.s 
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I will limit myself to one aspect of constitutional review, 
namely the protection of individual rights. 6 Partisans of 
rights-based constitutional review often defend it with argu
ments that take for granted some flaws of the mechanism, 
such as its counter democratic dimension, and try to mini
mize them. 7 I intend to defend constitutional review 
differently, rejecting the traditional justification under the 
doctrine of the rule of law in order to build its legitimacy on 
firmer grounds.a 

Traditionally, in the American legal doctrine, the rule of 
law means that judges only apply preexisting law.9 This af
firmation contains two important aspects. First," the 
government should be one oflaws, not of men, thus rejecting 
individual passions and caprices.10 If judges enforce preexist
ing rules mechanically-or at least under heavy 
constraints-then they too are bound by law.11 Second, in 
constitutional cases, the rule of law means that the court's 
function is merely to apply constitutional rights when other 
instituted bodies threaten to violate them.12 Importantly, 
this second aspect presupposes that judges are able to imple
ment the Constitution just as any other legal text.13 

6. See CHOPER, supra note 3, at 64-70. My claim is more limited because it only 
addresses judicial authority in matters of individual rights without denying that a 
plausible defense of the court's involvement may be devised in other areas. 

7. See CHEMERINSKY, supra note 3, at ix; see also JOHN HART ELY, DEMOCRACY 

AND DISTRUST: A THEORY OF JUDICIAL REVIEW 4-5 (1980); RONALD DWORKIN, A 
MATTER OF PRINCIPLE 69-70 (1985). 

8. See CHEMERINSKY, supra note 3, at 11 ("If ... all decisions in a democracy 
must be subject to control by electorally accountable institutions and individuals, 
then all judicial review, originalist or nonoriginalist, is illegitimate .... I contend, 
therefore, that no theory can reconcile judicial review with majority rule."). 

9. See MAr.coLM M. FEELEY & EDWARD L. RUBIN, JUDICIAL POLICY MAKING AND 
THE MODERN STATE: How THE COURTS REFORMED AMERICA'S PRISONS 207-08 (1998). 

10. See 3 DAVID HUME, PHILOSOPHICAL WORKS 105 (1826) ("It may now be 
affirmed of civilized monarchies, what was formerly said in praise of republics alone, 
that they are a government of Laws, not of Men."); see also RONALD CASs, THE RULE 
OF LAW IN AMERICA 2-3 (2001). 

11. See JOHN BRIGHAM, THE CULT OF THE COURT 29 (1987). Conversely, if judges 
were free to create new law, they would not be subject anymore to the limits 
commonly applicable to every other public body, thus putting into question the very 
existence of a government of laws. 

12. See Hugo L. Black, The Bill of Rights, 35 N.Y.U. L. REv. 865, 866 (1960). 
13. See ALEXANDER BICKEL, THE LEAST DANGEROUS BRANCH: THE SUPREME 

COURT AT THE BAR OF POLITICS 73-74 (1986); Thomas C. Grey, The Constitution as 
Scripture, 37 STAN. L. REV. 1, 18-19 (1984); JACQUES DERRIDA & ELISABETH 
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According to this classical vision, constitutional review is 
compatible with democracy because courts merely apply con
stitutional provisions previously enacted by the people.14 In 
theory, the demonstration makes perfect sense. However, 
this justification starts tottering ifit is discovered that judges 
occasionally utilize judicial discretion to make policy .15 

In the first section of this article, I examine judicial deci
sions and expose a gap between reality (discretion does exist) 
and discourse (judges always follow preestablished rules), ad
vocating its reduction by way of a transparency requirement. 
The second section deals with the consequences of the first 
one. Since transparency deals a fatal blow to the traditional 
justification of constitutional review, we must find another, if 
possible, stronger justification for this activity. In the area of 
individual rights, I argue that this comes from the fact that 
courts consider concrete and individual cases. In the third 
and final section, I add that judicial finality and constitu
tional obduracy are necessary attributes of meaningful 
constitutional review. I then briefly conclude by emphasizing 
that courts act as partners rather than as autocrats. 

IL THE FORM OF JUDICIAL DISCOURSE 

This first section analyzes the form of judicial decisions, in 
other words, the way courts write. I will show that judges do 
engage in policy-making, discuss some of the ways their deci
sions hide this activity, and advocate for more transparency. 

Roun1NEsco, FOR WHAT TOMORRO\V ... A DIALOGUE 3 (Jeff Fort trans., Stan. Univ. 
Press 2004) ("It is necessary first of all to know and to know how to reaffirm what 
comes 'before us,' which we therefore receive even before choosing, and to behave in 
this respect as a free subject . ... It means not simply accepting this heritage but 
relaunching it othenvise and keeping it alive."). 

14. See Thomas C. Grey, Do We Have an Unwritten Constitution?, 27 STAN. L. 
REV. 703, 705 (1975); THE FEDERALIST No. 53, at 342 (James Madison) (Robert 
Scigliano ed., 2000) ("{There is] an important distinction so well understood in 
America, between a Constitution established by the people and unalterable by the 
government, and a law established by the government and alterable by the 
government."); see also HAND, supra note 3, at 3-4. 

15. See Sanford H. Kadish, A Note on Judicial Activism, 6 UTAH L. REv. 467, 
467-68 (1958) ("It is more comforting to think of our judges as passive, or better still, 
mechanical instruments faithfully echoing the voice of the people as cases and 
controversies are brought before them. The trouble is that the judicial process does 
not work this way. We have long since, at least in this country, given up the notion 
that it does, or that it should."). 
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A. Judicial Policy-Making 

The claim that judges merely apply the law has been erod
ing at least since the end cifthe nineteenth century, when the 
legal realists argued that judicial decisions were nothing 
more than the product of individual judges' personal prefer
ences.16 Despite the exaggeration of their claim,17 legal 
realists identified that in some instances judges are not 
bound by previous rules, which undermines the vision of 
judges as mechanical.18 In academic writings, this area of 
liberty is usually called judicial discretion19 or judicial policy
making.20 

Areas of discretion are most likely to arise in cases that re
quire the application of the Constitution, because the 
language of most constitutional provisions is extremely 
broad.21 Therefore, although comparatively few cases involve 
discretion, they will concern fundamental issues that, once 
constitutionally decided, are withdrawn from ordinary polit
ics because of the hierarchical superiority of the Constitution 
over statutes.22 To illustrate this claim, let us look at the 
Eighth Amendment. This provision generally prohibits cruel 
and unusual punishment. Nothing in the text, however, ex
plains why the Supreme Court decided that executing 
mentally retarded criminals violates that clause, but not 
Kentucky's method oflethal injection.23 In the same vein, the 

16. See JEROME FRANK, COURTS ON TRIAL: MYTH AND REALITY IN AMERICAN 

JusTICE 55-56 (1973); se.e also Karl N. Llewellyn, Some Realism about Realism
Responding to Dean Pound, 44 HARV. L. REv. 1222, 1238-39 (1931). 

17. In the overwhelming majority of cases, judges are indeed bound by some 
preexisting rule(s). See MARTIN SHAPIRO, COURTS: A COMPARATIVE AND POLITICAL 

ANALYSIS 29 (1981). 
18. See, e.g., CHOPER, supra note 3, at 137. 
19. See MORTON J. HORWITZ, THE TRANSFORMATION OF AMERICAN LAw 1870-

1960: THE CRISIS OF LEGAL ORTHODOXY 188 (1992) (describing judicial discretion). 
20. See Lino A. Graglia, Do Judges Have a Policy-Making Role in the American 

System of Government?, 17 HARV. J. L. & PUB. PoL'Y 119, 120 (1994); FEELEY & 
RUBIN, supra note 9, at 5. 

21. See CHEMERINSKY, supra note 3, at 129. Many constitutional provisions are 
open-textured. See, e.g. DAVID A. STRAUSS, THE LIVING CoNSTITUTION 8-9 (2010). But 
see Frederick Schauer, Easy Cases, 58 S. CAL. L. REV. 399, 407 (1985). 

22. See Richard A. Posner, The Supreme Court 2004 Term-Foreword: A 
Political Court, 119 HARv. L. -REV. 32, 39-40 (2005); see also MICHAEL PERRY, THE 
CONSTITUTION, THE COURT, Ai~D HUMAN RIGHTS 111, 123 (1982). 

23. Compare Penry v. Lynaugh, 492 U.S. 302, 328 (1989), with Atkins v. 
Virginia, 536 U.S. 304, 321 (2002). 
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European Court of Human Rights has most recently inter
preted Article 9 of the European Convention on Human 
Rights (ECHR), which simply protects the freedom of 
thought, conscience and religion as encompassing the right to 
conscientious objection.24 

My point is not to assess the merits of these interpreta
tions, but only to show that reading the explicit text of the 
Constitution (or the ECHR) provides no real guide to under
standing them.25 Judicial discretion and policy-making are 
thus likely to be at work in the areas where judicial interven
tions are the most controversial. Under these conditions, it is 
impossible to maintain that the Constitution can be read as 
any other legal text26 and, hence, that its enforcers can avoid 
doing more than applying preexisting rules.21 

B. Judicial Masks 

At this stage, we might expect judicial decisions that ac
knowledge the scope of judicial discretion. However, 
although some decisions are straightforward,28 most of them 

24. See Bayatyan v. Armenia, App. No. 23459/03 (Eur. Ct. H.R. July 7, 2011), 
available at http://cmiskp.echr.coe.int/tkpl97/view.asp?item=l&portal=hbkm& 
action=html&highlight=Armeniao/o20%7Co/o2023459/03&sessionid=93685934&skin= 
hudoc~en. 

25. See FEELEY & RUBIN, supra note 9, at 14; Richard H. Fallon, Jr., The 
Supreme Court, 1996 Term-Foreword: Implementing the Constitution, 111 HARV. L. 
REV. 54, 57 (1997). Professor Shapiro hence claims that the rule of law never 
existed. Martin Shapiro, Judges as Liars, 17 HARV. J.L. & PuB. PoL.155, 155 (1994). 
The same reasoning leads Friedrich Hayek to reject the common law. FRIEDRICH A. 
HAYEK, THE PoLITICAL InEAL OF THE RULE OF LAw 19 (1955). 

26. Chief Justice Marshall was, despite his claim in Marbury v. Madison, a,vare 
of this point, as shown by his position in McCulloch v. Maryland, 17 U.S. (4 Wheat.) 
316, 407 (1819) (Marshall, C.J.) ("A constitution, to contain an accurate detail of all 
the subdivisions of which its great powers will admit, and of all the means by which 
they may be carried into execution, would partake of the prolixity of a legal code, and 
could scarcely be embraced by the human mind."). 

27. See Grey, supra note 14, at 710 ("Once [a non-interpretive approach] was 
adopted, the courts could no longer honestly defend an unpopular decision to a 
protesting public with the transfer of responsibility: We didn't do it-you did.' No 
longer would the Court's constitutional role be the technical and professional one of 
applying given norms to changing facts; instead the Court would assume the large 
and problematic role of discerning a society's most basic contemporary values."). 

28. American constitutional law contains traces of transparency that reinforce 
this argument. For instance, individual judges are sometimes straightforward about 
the competing values at stake. See Poe v. lTilman, 367 U.S. 497, 542 (1961) (Harlan, 
J., dissenting) ("Due process has not been reduced to any formula; its content cannot 
be determined by reference to any code. The best that can be said is that through the 
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purport to follow preexisting rules. Professor Shapiro thus 
concludes that judges, when they must go beyond what the 
law dictates, lie about what they are doing.29 I would like to 
illustrate this claim with three devices commonly used by 
judges: textualism, formalism, and originalism. 

The first device, textualism, is the oldest one and holds 
that reading and interpreting the text of the Constitution 
produces determined results.30 In 1936, Justice Owen Rob
erts penned one of its most famous invocations in United 
States v. Butler, when he declared that "[the Court] has only 
one duty-to lay the article of the Constitution which is in
voked beside the statute which is challenged and to decide 
whether the latter squares with the former."31 Both conserv
atives and liberals advocate textualism today32 and their 
common conviction is that the law dictates determined solu
tions even when the texts seem helpless,33 a result achieved 
by considerably extending the concept of interpretation. 34 

Because interpretation can then justify almost anything, tex
tualism undeniably works as a mask.35 

course of this Court's decisions it has represented the balance which our Nation, 
built upon postulates of respect for the liberty of the individual, has struck between 
that liberty and the demands of organized society."). 

29. Shapiro, supra note 25, at 156 ("Courts and judges always lie. Lying is the 
nature of the judicial activity."). 

30. See FARBER & SHERRY, supra note 5, at 28. 
31. 297 U.S. 1, 62 (1936). 
32. Conservatives have recently endorsed this doctrine under the name of "strict 

constructionism." The first to do so was Republican Presidential candidate Richard 
Nixon. See GoODWIN LIU ET AL., KEEPING FAITH WITH THE CONSTITUTION 41-42 
(2010); see also CHoPER, supra note 3, at 145. Literalism is also very popular among 
liberal academics. See Owen M. Fiss, Objectivity and Interpretation, 34 STAN. L. 
REv. 739 (1982); Ronald Dworkin, The Forum of Principle, 56 N.Y.U. L. REV. 469, 
470 (1981). 

33. See RONALD DwoRKIN, LAw's E:MPIRE, at vii (1986) ("[W]e argue about what 
[the law] has decreed, even when the books that are supposed to record its 
commands and directions are silent; we act then as if law had muttered its doom, too 
low to be heard distinctly."). 

34. See FEELEY & RUBIN, supra note 9, at 10-11. 
35. See Grey, supra note 13, at 5 ("If ... the text when read in its appropriate 

context supplies norms that guide decisions like Roe v. Wade and Bolling v. Sharpe, 
then the notion of what it means for a text to guide a decision has departed very far 
from the common understandings of both lawyers and ordinary people. To say that 
when judges decide cases like these they are getting all their law from the 
Constitution itself is bound to mislead."). 
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A second device is formalism, which can be defined as "a 
commitment to ... a method of legal justification that con
trasts with open-ended disputes about the basic terms of 
social life, disputes that people call ideological, philosophical, 
or visionary."36 In other words, where we might believe that 
there is room for debate about values and political priorities, 
formalism purports to provide fixed and automatic answers.37 

Formalism was dominant in the nineteenth century and in 
the first decades of the twentieth century, as illustrated by 
the Supreme Court's interpretation of the notion of"liberty of 
contract."38 The Supreme Court used this notion, for in
stance, to reject maximum working hours in New York 
bakeries.39 My point is not that the Court was substantially 
misguided, only that it refused to admit that it had to weigh 
in different values (among others the interests of the employ
ers and those of the employees) and chose instead to disguise 
its decision as mechanically produced by the notion ofliberty 
of contract. 

Legal realists as well as the Critical Legal Studies move
ment strongly denounced it,40 but these attacks did not lead 
to its disappearance.41 A contemporary illustration is the af
firmation that the government is never required to subsidize 
the exercise of constitutional rights.42 This is pure formal
ism, as contemporary constitutional law requires in many 

36. ROBERTO MANGABEIRA UNGER, THE CRITICAL LEGAL STUDIES MOVEMENT 1 

(1986); see also HORWITZ, supra note 19, at 16-17. 
37. Thus, the "clear and present danger" test used by the Supreme Court in 

First Amendment cases can justify almost any concrete result. See PAUL FREUND, 
ON UNDERSTANDING THE SUPREME CoURT 27-28 (1949) ("No matter how rapidly we 
utter the phrase 'clear and present danger,' or how closely we hyphenate the \vords, 
they are not a substitute for the weighing of values. They tend to convey a delusion 
of certainty when what is most certain is the complexity of the strands in the web of 
freedom that the judge must disentangle."). 

38. See Charles Warren, The New "Liberty" Under the Fourteenth Amendment, 
39 HARv. L. REV. 431, 448-49 (1926). 

39. Lochner v. New York, 198 U.S. 45, 60 (1905). 
40. See BICKEL, supra note 5, at 74-75; HORWITZ, supra note 19, at 188-89. 
41. See Erwin Chemerinsky, Getting Beyond Formalism in Constitutional Law: 

Constitutional Law Matters, 54 OKLA. L. REV. 1, 1-2 (2001). 
42. See Lon L. Fuller, The Forms and Limits of Adjudication, 92 HARV. L. REV. 

353, 404 (1978); see also Laurence H. Tribe, Constitutional Calculus: Equal Justice 
or Economic Efficiency?, 98 HA.Rv. L. REV. 592, 603-04 (1985); Akhil Reed Amar, 
Forty Acres and a Mule: A Republican Theory of Minimum Entitlements, 13 HARV. J. 
L. & Pua. PoL'Y 37, 42·43 (1990). 
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instances that the government act positively and provide ser
vices.43 In the era of the welfare state, it thus mainly serves 
the purpose of denying public benefits to disfavored people.44 

As such, it functions as a mask and conveniently hides a pol
icy choice.· 

Another device that can be formalistic is the metaphor. Its 
advantage is that it often conveys an idea much better than 
long analyses.45 However, a metaphor may also hide the val
ues at stake. 46 

The third device, originalism, affirms that the Constitution 
must be interpreted as was intended when it was adopted.47 

This claim is in fact double: originalism appears as the 
method of interpretation inevitably required by the existence 
of a written Constitution and it supposedly suppresses or at 
least strongly reduces judicial discretion.48 Both claims, how
ever, are misleading. First, the doctrine's strong prior 
rejection and only recent importance negate the claim that its 
reading is the sole correct one for the interpretation of a writ
ten Constitution.49 Second, a growing body of research shows 

43. See Schneiderv. New Jersey, 308 U.S. 147, 162 (1939) ("Any burden imposed 
upon the city authorities in cleaning and caring for the streets as an indirect 
consequence of such distribution results from the constitutional protection of the 
freedom of speech and press."); see also the exception for prisoners and 
institutionalized individual in Youngberg v. Romeo, 457 U.S. 307, 324 (1982). 

44. See DeShaney v. Winnebago County Department of Social Services, 489 U.S. 
189, 199-200 (1989) (affirmative duties are limited to individuals in custody); see also 
Parents Involved in Community Schools v. Seattle School District No. 1, 551 U.S. 
701, 799 (2007) (Stevens, J., dissenting) ("This ... reminds me of Anatole France's 
observation: '[T]he majestic equality of the la{w] ... forbid[s] rich and poor alike to 
sleep under bridges, to be in the streets, and to steal their bread" (alteration in the 
original)). 

45. See FEELEY & RUBIN, supra note 9, at 237. But see Lawrence G. Sager, 
Justice in Plainclothes: A Theory of American Constitutional Practice 214 (2004). 

46. See RICHARD A. PosNER, LAW AND LITERATURE 357 (3rd ed. 2009) ("The 
danger is that a metaphor may elide the reasoning process that \vould reveal the 
limits of the analogy ... that the metaphor conveys."). 

47. See, e.g., William H. Rehnquist, The Notion of a Living Constitution, 54 Tux. 
L. REV. 693 (1976); Antonin Scalia, Originalism: The Lesser Evil, 57 U. C1N. L. REv. 
849 (1989). Today, the force of originalisro is such that even non-originalist Justices 
feel compelled to resort to historical sources to defend the outcomes they favor, as 
illustrated by Justice Stevens's dissent in District of Columbia v. Heller, 554 U.S. 
570 (2008). 

48. See STRAuss, supra note 21, at 29-30. 
49. See Home Bldg. & Loan Ass'n v. Blaisdell, 290 U.S. 398, 442-43 (1934) ("It is 

no answer to say that this public need was not apprehended a century ago, or to 
insist that what the provision of the Constitution meant to the vision of that day it 
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that the search for historical meanings is far from mechani
cal. 50 Leaving aside its puzzling contemporary ideological 
appeal,5 1 originalism fails as an attempt to save the old 
mechanical fiction. 52 

In conclusion, these three devices, used indiscriminatingly 
by liberals and conservatives, serve the explicit or implicit 
purpose to hide judicial discretion behind fictions of 
certainty. 

C. The Transparency Model 

Put together, the two previous subsections mean that judi
cial discretion exists and that judicial decisions resort to 
various masks to maintain the old vision of adjudication. 
This dichotomy effectively weakens constitutional review, as 
it is easy to show that judicial practices are at odds with their 
theoretical justification.53 It also makes it a vulnerable tar-

must mean to the vision of our time. If by the statement that what the Constitution 
meant at the time of its adoption it means to-day, it is intended to say that the great 
clauses of the Constitution must be confined to the interpretation which the framers, 
with the conditions and outlook of their time, would have placed upon them, the 
statement carries its O\VIl refutation."); see also H. Jefferson Po\vell, The Original 
Understanding of Original Intent, 98 HARV. L. REv. 885, 894-98 (1985). 

50. See JESSE CHOPER, SECURING RELIGIOUS LIBERTY: PRINCIPLES FOR JUDICIAL 

INTERPRETATION OF THE RELIGION CLAUSES 5 (1995); see also FARBER & SHERRY, 
supra note 5, at 27-28; John G. Wofford, The Blinding Light: The Use of History in 
Constitutional Interpretation, 31 U. CHI. L. REV. 502, 508-509 (1964); Ronald 
D,vorkin, The Forum of Principle, 56 N.Y.U. L. REv. 469, 477 (1981); Youngstown 
Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 592 (1952) (Jackson, J., concurring) ("Just 
what our fOrefathers did envision, or would have envisioned had they foreseen 
modern conditions, must be divined from materials almost as enigmatic as the 
dreams Joseph was called upon to interpret for Pharaoh."). The best illustration 
consists of different results reached by the two originalist Justices currently sitting 
in the Supreme Court based on the same historical material. Compare Ham di v. 
Rumsfeld, 542 U.S. 507, 562 (2004) (Scalia, J., dissenting) (suspension of habeas 
corpus requires a legislative act), with id. at 581 (Thomas, J., dissenting) (the 
President's constitutional authority carries broad discretion). 

51. See STRAUSS, supra note 21, at 14-18; Daniel A. Farber, Disarmed by Time: 
The Second Amendment and the Failure of Originalism, 76 CH1.-KENT L. REV. 167, 
183 (2000); see also HAND, supra note 3, at 34-35 ("[I]t is also impossible to fabricate 
how the 'Framers' would have answered the problems that arise in a modern society 
had they been reared in the civilization that has produced those problems."). 

52. See FARBER & SHERRY, supra note 5, at 27-28. 
53. See Grey, supra note 13, at 17-19. 
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get for counter-majoritarian critiques, since discretionary 
courts are hardly reconcilable with the will of the majority.54 

Why do judges still describe their job as mechanical? Part 
of the explanation lies in the structuring constraints of the 
legal field. To begin, would-be lawyers are submitted to an 
extremely formalistic training55 and once they start practic
ing, they are subjected to pressures to conform to the field's 
(implicit) rules and schemes.56 In this context, judges who 
seek to maximize their branch's reputation will mould their 
decisions to correspond to the accepted vision of their profes
sion. 57 Using different words, Professors Feeley and Rubin 
argue that judicial transparency is impossible without theo
ries of judicial policymaking, which would provide judges 
with the language and the legitimacy to be transparent.58 

To bolster judicial legitimacy, we must therefore do away 
with attempts to maintain its traditional conception and ad
vocate a new one, which I will call "the transparency model." 
If judges inevitably make policy, their role will have more le
gitimacy if they are straightforward about the nature of the 
rules that constrain them and about the level of discretion 

54. See BICKEL, supra note 5, at 16-17 ("The root difficulty is that judicial review 
is a counter-majoritarian force in our system. . . . IIlt thwarts the will of 
representatives of the actual people of the here and now; it exercises control, not in 
behalf of the prevailing majority, but against it."); see also CHOPER, supra note 3, at 
60. 

55. See generally Thomas C. Grey, Langdell's Orthodoxy, 45 U. Prrr. L. REV. 1, 
11 (1983); FRANK, supra note 16, at 225-27; see also FEELEY & RUBIN, supra note 9, at 
28-29 (distinguishing between studying written decisions and case studies 
narratives); Edward L. Rubin, What's Wrong with Langdell's Method, and What to 
Do About it, 60 V AND. L. REv. 609, 632-33 (2007). This behavior is reinforced by the 
fact that law clerks write most judicial decisions. See R1cHARD A. PosNER, How 
JUDGES THINK 319-20 (2008) (describing law clerks as individuals "from whom 
experience has yet to rub off the legalist undercoat applied to them by their law 
school education."). Formalistic legal training also results from the legal field's 
historic strive for autonomy. See Mark C. Suchroan & Lauren B. Edelman, Legal 
Rational Myths: The New Institutionalism and the Law and Society Tradition, 21 
LAW & Soc. INQUIRY 903, 907-08 (1996) (expounding that the formalism of the law is 
an attempt to avoid giving way to social and business conventions); see also FEELEY 
& RUBIN, supra note 9, at 28-29 (distinguishing between studying ,vritten decisions 
and case studies narratives); Edward L. Rubin, What's Wrong with Langdell's 
Method, and What to Do About it, 60 V AND. L. REv. 609, 632-33 (2007) (explaining 
how legal .training is based on applying established rules to particular facts). 

56. See Pierre Bourdieu, The Force of Law: Toward a Sociology of the Juridical 
Field, 38 IIAsTrNGS L.J. 814, 820 (1987). 

57. The same may be true for legal scholars. See Nowak, supra note 22, at 255. 
58. See FEELEY & RUBIN, supra note 9, at 360. 
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that they enjoy in concrete cases.59 Expressed with civility,so 
such an attitude would also help reduce the gap between law 
and society by acknowledging that law is related to its social 
context.61 

Before discussing the transparency model further, it is nec
essary to address the argument that transparency would be 
suicidal because judges need the mechanical fiction to sur
vive. 62 Hence, one can seriously advocate this model only if 
this fear is alleviated. This is certainly possible, as there is 
no reason to think that people accept the devices used by 
judges because of mere cognitive dissonance or na1vete. 63 

Therefore, nothing indicates that more judicial transparency 
would lead to a revolution.64 In some European countries, 
most notably in Germany, courts are much more direct about 
this function, and to this day, it has not led to diminished 
legitimacy.65 

59. See Singer, supra note 40, at 32. 
60. See John Rawls, The Idea of Public Reason Revisited, 64 U. CHI. L. REv. 765, 

769 (1997); JOSHUA COHEN, PHILOSOPHY, POLITICS, DEMOCRACY: SELECTED ESSAYS 

321 (2009) (defining a "duty of civility"); THE FEDERALIST No. 1, at 5 (Alexander 
Hamilton) (Robert Scigliano ed., 2000) ("[N]othlng could be more ill-judged than that 
intolerant spirit ,vhich has, at all times, characterized political parties. For in 
politics, as in religion, it is equally absurd to aim at making proselytes by fire and 
sword. Heresies in either can rarely be cured by persecution."). Justice Scalia's 
opinions are the perfect counter-example. See Erwin Chemerinsky, The 
Jurisprudence of Justice Scalia: A Critical Appraisal, 22 U. HAw. L. REV. 385, 386 
(2000). 

61. See HORWITZ, supra note 19, at 187-88; Roscoe Pound, Mechanical 
Jurisprudence, 8 COLUM. L. REV. 605, 615-16 (1908). Recent research also identifies 
a gap between legal discourse and emotions that the transparency model would 
potentially help reduce. See, e.g., Martha L. Minow & Elizabeth V. Spelman, 
Passion for Justice, 10 CARDOZO L. REV. 37, 45-46 (1988); William J. Brennan, Jr., 
Reason, Passion, and "The Progress of the Law," 10 CARDOZO L. REV. 3 (1988). 

62. See Bourdieu, supra note 56, at 818 ("[J]udicial decisions can be 
distinguished from naked exercises of power only to the extent that they can be 
presented as the necessary result of a principled interpretation of unanimously 
accepted texts."); see also THOMAS REED POWELL, VAGARIES AND v ARIETIES IN 
CONSTITUTIONAL INTERPRETATION 43 (1956) ("It sometimes seems that these judicial 
professions of automatism are most insistent when it is most obvious that they are 
being honored in the breach rather than in the observance."). 

63. See FARBER & SHERRY, supra note 5, at 98. 
64. See RICHARD A. PosNER, LAW, PRAGMATISM, AND DEMOCRACY 73 (2003) 

("[L]aw could do with some demystification."). 
65. See Frieder Di.inkel & Dirk Van Zyl Smit, The bnplementation of Youth 

Imprisonment and Constitutional Law in Germany, 9 PUNISHMENT Soc'y 34 7, 348 
(2007); MARTIN SHAPIRO & Ar.Ee STONE S\VEET, ON LA,v, P0Lrr1cs, AND 
JUDICIALIZATION, 184, 195-96 (2002). 
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Eminent scholars even believe that transparent decisions 
would enhance the legitimacy of the courts.66 In addition to 
this, transparency is conspicuous in the American tradition of 
dissent, which takes for granted that honesty about judges' 
disagreements reinforces judicial legitimacy.67 

If one accepts that the courts' core function is to resolve 
conflicts,68 another reason for dishonesty would stem from 
the necessity to cool off the loser, which requires that courts 
present their decisions as imposed by law, not as subjectively 
decided.69 Although the fear is sound, there exist efficient 
means to prevent it, for instance by requiring from courts 
what Professor Wechsler called "reasons that ... transcend 
any immediate result that is involved."70 The losers cciuld 
then see that the reason why they have lost may be, if cir
cumstances reverse, the reason why they will win.71 This 

66. See Thomas W. Merrill,AModest Proposal for a Political Court, 17 llARv. L. 
& PuB. PoL'Y 137, 138-139 (1994); PosNER, supra note 64, at 316 (declaring that the 
law is actually public policy). It should be noted that Professor Shapiro strongly 
disagrees. See Shapiro, supra note 25, at 156 (''Worrying about whether judges 
ought or ought not to lie is foolhardy. Judges necessarily lie because that is the 
nature of the activity they engage in."). 

67. See William J. Brennan, Jr., In Defense of Dissents, 37 HASTINGS L.J. 427, 
437 (1986) (dissents encourage debate); see also William Fletcher, Dissent, 39 
GOLDEN GATE U.L. REv. 291, 297 (2009) (the dissent helps to keep the majority 
honest); CHARLES EVANS HUGHES, THE SUPREME COURT OF THE UNITED STATES, 67-68 
(2000) (1928) ("[W]hat must ultimately sustain the court in public confidence is the 
character and independence of the judges. They are not there simply to decide cases, 
but to decide them as they think they should be decided, and while it may be 
regrettable that they cannot always agree, it is better that their independence 
should be maintained and recognized than that unanimity should be obtained 
through its sacrifice."). Some eminent scholars are more reserved about dissents' 
value. See CHoPER, supra note 3, at 137; HAND, supra note 3, at 72-73; I DISSENT: 
GREAT OPPOSING OPINIONS IN LANDMARK SUPREME CoURT CASES, at xiii-xiv (Mark V. 
Tushnet ed., 2008) (dissents weaken the rule of law). 

68. See Shapiro, supra note 25, at 155-56. Eminent scholars disagree with this 
vision of courts. See Owen M. Fiss, Against Settlement, 93 YALE L.J. 1073, 1085 
(1984) (adjudication enables judges to give force to the values contained in the 
Constitution); see also RICHARD A. PosNER, THE PROBLEMATICS OF MoRAL AND LEGAL 
THEORY 241 (1999). 

69. See SHAPIRO, supra note 17, at 8. 
70. See Herbert Wechsler, Toward Neutral Principles of Constitutional Law; 73 

l!ARv. L. REv. 1, 19 (1959) ("A principled decision, in the sense I have in mind, is one 
that rests on reasons with respect to all the issues in the case, reasons that in their 
generality and their neutrality transcend any immediate result that is involved."); 
see also Antonin Scalia, The Rule of Law as a Law of Rules, 56 U. CHI. L. REv. 1175, 
1179-80 (1989); COOTER, supra note 2, at 195-96; Frederick Schauer, Precedent, 39 
STAN. L. REV. 571, 572-73 (1987); HORWITZ, supra note 19, at 265. 

71. See CHEMERINSKY, supra note 3, at 71. 
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would go a long way towards convincing the losers that the 
legal system is not personally determined against them. 

In addition to this, transparency would give losers a more 
principled explanation of the reasons behind their loss and 
thus would lessen their feeling of injustice. 72 Nothing is 
worse than a controversial decision whose reasons hide be
hind some formal notion such as the "liberty of contract." 

D. Transparency at Work 

If no definitive argument justifies perpetuating judicial dis
honesty, the question then becomes: how would transparency 
work? 

Professor Shapiro persuasively shows that judicial moni
toring of individual rights necessarily leads to two 
consequences.73 First, when courts address individual rights, 
they necessarily resort to a .balancing process between the in
dividual right(s) and the collective interest(s) involved, which 
gives them discretion to decide the case because they will be 
the ones weighing the elements.74 Second, balancing re
quires that judges use a least-means test, which implies that 
they will consider a series of alternative regulations in order 
to decide whether the one enacted by the legislature is the 
least restrictive of rights. 75 

If this is correct, as I believe it is, the first element of trans
parent decisions in the area of individual rights is to 
acknowledge the fact that concrete cases repeatedly involve 
multiple and opposite interests. A transparent decision will 
therefor<; begin by identifying these interests clearly and 
describing the way(s) in which they conflict.76 

72. See Merrill, supra note 66, at 138-39. 
73. See MARTIN SHAPIRO, FREEDOM oF SPEECH: THE SUPREME CouRT AND 

Jun1cIAL REVIEW 85-86, 140-41 (1966); see also SHAPIRO & SWEET, supra note 65, at 

364-65 n.19. 
74. See Alec Stone Sweet & Jud Mathews, Proportionality Balancing and Global 

Constitutionalism, 47 CoLUM. J. TRANSNAT'L L. 72, 87 (2008). 
75. SHAPIRO, supra note 73. Judge Learned Hand depicted the judicial 

constitutional power as creating a "third legislative chamber." See HANn, supra note 
3, at 42. 

76. See PosNER, supra note 55, at 246. 
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The balancing process itself is the second element of a 
transparent decision.77 In order for this process to be mean
ingful, courts must weigh the interests at stake as honestly 
as possible, without resorting to unnecessary exaggera
tions.78 

Chronologically, the balancing process may take place at 
two different times. First, it can preexist the concrete deci
sion, because the rule applied to the case is itself the product 
of a general and abstract balancing. When a concrete case 
arises, the balancing is already done and the court will 
merely apply the rule.79 Therefore, such an ex ante balancing 
process produces a relatively rigid rule very close to what is 
called the "categorical approach."so 

Freedom of religion in the European Convention on Human 
Rights illustrates this situation. When the inner thoughts of 
someone are concerned, the Court gives them an absolute 
protection. 81 Another way to express this is to say that the 
Court has decided that inner thoughts have prevalence m 
every situation, whatever the opposite interests involved. 

77. See Sweet & Mathews, supra note 74, at 88 ("A court that explicitly/ 
acknowledges that balancing inheres in rights adjudication is a more honest court 
than one that claims that it only enforces a constitutional code, but neither balances 
nor makes law."). 

78. Professor Shapiro thus describes the weighing operated by the Supreme 
Court in Dennis v. United States, 341 U.S. 494 (1951), as one between "the fall of 
Czechoslovakia" and ''Mr. Dennis' interest in teaching the convolutions ofMarxism
Leninism." See SHAPIRO, supra note 73, at 83-84; Lawless v. Ireland (No. 3), 332 
Eur. Ct. H.R. 57 (1961), (detention of suspect judged proportional compared to the 
comprehensive sealing of the border between the Republic of Ireland and Northern 
Ireland). 

79. See Kathleen M. Sullivan, Post-Liberal Judging: The Roles of Categorization 
and Balancing, 63 U. Cow. L. REV. 293, 293 (1992). 

80. See Daniel A. Farber, The Categorical Approach to Protecting Speech in 
American Constitutional Law, 84 IND. L.J. 917, 919-20 (2009) ("[T]he categorical 
approach amounts to a kind of prepackaged strict scrutiny, whereby the Court 
designates some governmental interests as compelling (e.g., preventing violence) 
and then asserts what a regulation must say in order to be considered properly 
tailored to that government interest. It thus reduces the standard of strict scrutiny 
to a set of relatively clear-cut rules .... "). See also Frederick Schauer, Categories 
and the First Amendment: A Play in Three Acts, 34 VANn. L. REV. 265 (1981) 
(categorization as an alternative to balancing). 

81. See Ivanova v. Bulgaria, 52435 Eur. Ct. H.R. 99, (2007) ("[I]t emphasises 
[sic] the primary importance of the right to freedom of thought, conscience and 
religion and the fact that a State cannot dictate what a person believes or take 
coercive steps to make him change his beliefs."). 

" ; 
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Second, there are cases where the balancing takes place di
rectly between the interests involved in the case, most often 
between the private interest(s) claimed by the individual and 
the public interest(s) defended by the government.82 Again, 
freedom of religion illustrates this second possibility. As re
gards external manifestations of faith, the Court provides 
less protection than for inner thoughts. 83 Therefore, it rules 
in each case whether the restriction is valid. 

The second possibility will eventually resemble the first 
one, as a set of decisions in a given area will necessarily nar
row judicial discretion in future cases. 84 

The transparency model may be illustrated using Equal 
Protection cases. Since the end of the Second World War, the 
Supreme Court has developed a complex scheme of tiers of 
scrutiny whose ambition is to establish bright line rules dis
tinguishing between constitutionally forbidden and 
authorized inequalities.85 In other words, the Supreme Court 
has tried to create formal categories in order to cabin its dis
cretion and produce mechanical results. 

This endeavor, however, has not met its expectations, as 
made clear by the multiple hybrid tiers of scrutiny that the 
Court has recognized, for instance the "enhanced" rational 
basis review.86 Therefore, what may have begun as a genu
ine attempt to create certainty has become a powerful 
instrument to disguise the balancing process that is really at 
stake. 

In this context, it is not surprising to see Supreme Court 
Justices staunchly denounce this system in minority opin-

82. See Moshe Cohen-Eliya & Iddo Porat, Proportionality and the Culture of 
Justification, 59 AM. J. CoMP. L. 463, 464 (2011). 

83. See Dogru v. France, 27058 Eur. Ct. H.R. 05 (2008) ("The Court also 
reiterates that the State may limit the freedom to manifest a religion, for example by 
wearing an Islamic headscarf, if the exercise of that freedom clashes with the aim of 
protecting the rights and freedoms of others, public order and public safety .... "). 

84. See Frederick Schauer, Rules and the Rule of Law, 14 HARv. J.L. & Pus. 
PoL'Y 645, 689-90 (1991). 

85. See ERWIN CHEMERJNSKY, CONSTITUTIONAL LA,v: PRINCIPLES AND POLICIES 
540-42 (3d ed. 2006). 

86. See, Calvin Massey, The Constitution in a Postmodern Age, 64 WASH. & LEE 
L. REV. 165, 197 (2007); see also San Antonio lndep. Sch. Dist. v. Rodriguez, 411 U.S. 
1, 98-99 (1973) (The Supreme Court uses a "spectrum of standards" in equal 
protection jurisprudence.). 
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ions87 and advocate something close to the transparency 
model, in which courts would be straightforward about what 
is really at stake in their decision. If this is true, then courts 
should write Equal Protection cases as resulting from a bal
ancing process between clearly identified-and often equally 
valid-interests. 

III. WmcH JUSTIFICATION FOR CONSTITUTIONAL REVIEW? 

If we adopt the transparency model, we must necessarily 
abandon the traditional justification of constitutional review, 
which rested on a mechanical vision of adjudication. Under 
these conditions, if courts are to be involved in individual 
rights matters, they need another reason to do so. In this sec
tion, I argue that this reason lies in the courts deciding 
concrete and individual cases. I then discuss some aspects of 
this competence and try to show that constitutional review 
seen in this light naturally extends to popular enactments. 

A. Concrete Input to Public Deliberations 

In the previous section, I argued that the transparency re
quirement helps justify the judicial role once it is no longer 
possible to deny that courts have discretion. This remark is 
part of a much larger vision of the court's role in the govern
ment. In my opinion, the public life of a community 
constitutes a gigantic field of public deliberation, where all 
governmental and social actors participate in debates and 

87. See Plyler v. Doe, 457 U.S. 202, 231 (1982) (Marshall, J., concurring) ("I 
believe that the facts of these cases demonstrate the wisdom of rejecting a rigidified 
approach to equal protection analysis, and of employing an approach that allows for 
varying levels of scrutiny depending upon 'the constitutional and societal importance 
of the interest adversely affected and the re-cognized invidiousness of the basis upon 
which the particular classification is drawn."') (quoting Rodriguez, 411 U.S. at 99 
(Marshall, J., dissenting)); Craig v. Boren, 429 U.S. 190, 212 (1976) (Stevens, J., 
concurring) ("I am inclined to believe that what has become known as the two-tiered 
analysis of equal protection claims does not describe a completely logical method of 
deciding cases, but rather is a method the Court has employed to explain decisions 
that actually apply a single standard in a reasonably consistent fasbion.");·District of 
Columbia v. Heller, 554 U.S. 570, 689 (2008) (Breyer, J., dissenting) ("Thus, any 
attempt in theory to apply strict scrutiny to gun regulations will in practice turn into 
an interest-balancing inquiry, with the interests protected by the Second 
Amendment on one side and the governmental public-safety concerns on the other, 
the only question being whether the regulation at issue impermissibly burdens the 
former in the course of advancing the latter."). 
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controversies.88 Most of the time, the judiciary plays a lim
ited role in these discussions. In matters of constitutional 
law, especially in the area of individual rights, the judiciary 
participates much more actively and brings its own contribu
tion to the discussion.89 Why should we see this as 
desirable?90 There are two parts to the answer. 

First, it would be futile to guarantee individual rights in 
the Constitution if the legislature or the executive, which are 
the main organs enacting policies and hence the ones most 
likely to violate these rights, were simultaneously in charge 
of monitoring their respect. A meaningful assessment of 
rights requires an independent and impartial decision
maker.91 

Second, in instances of individual rights, the judiciary 
brings a unique input because courts address concrete and 
individual grievances claimed by the very people whose 
rights are purportedly infringed. 92 This gives courts an edge 
over the other branches, in particular the legislature, which 

88. See, e.g., CASS R. SUNSTEIN, DESIGNING DEMOCRACY: WHAT CONSTITUTIONS 

Do 11 (2001); BRUCE ACKERMAN, WE THE PEOPLE: FOUNDATIONS 160-62 (1991); see 
also Jiirgen Habermas, Constitutional Democracy: A Paradoxical Union of 
Contradictory Principles? PoL. THEORY 766, 771 (2001) (notion of discursive 
democracy); Reva B. Siegel, Constitutional Culture, Social Movement Conflict and 
Constitutional Change: The Case of the de facto ERA, 94 CALIF. L. REV. 1323 (2006). 

89. See SHAPIRO & S\VEET, supra note 65, at 184. Professor Sweet's notion of 
"coordinate construction" is defined as "a condition in which both public policy and 
constitutional law are the products of sustained and intimate judicial-political 
interaction." Id. 

90. Admittedly, this argument neglects the idea that the Court may trade off 
with majoritarian institutions the respect for individual rights with accommodation 
with the regime on other issues. See Martin Shapiro, The United States, in GLOBAL 
EXPANSION OF JUDICIAL REVIEW 46 (Tate & Vallinder eds., 1997); Tamir Moustafa, 
Law versus the State: The Judicialization of Politics in Egypt, 28 LAw & Soc. 
INQUIRY 883, 886 (2003). 

91. See Marburyv. Madison, 5 U.S.137, 177 (Marshall, C.J.) (''The Constitution 
is either a superior, paramount law, unchangeable by ordinary means, or it is on a 
level with ordinary legislative acts."). 

92. See U.S. CONST. art. III, § 2 (the judicial power shall extend to cases and 
controversies); see also Warth v. Seldin, 422 U.S. 490, 500 (1975) (without standing 
requirements "the courts would be called upon to decide abstract questions of wide 
public significance even though other governmental institutions may be more 
competent to address the questions and even though judicial intervention may be 
unnecessary to protect individual rights."); Cass R. Sunstein, Standing and the 
Privatization of Public Law, 88 CoLUM. L. REv. 1432, 1460 (1988); Fuller, supra note 
42, at 370. 
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is usually concerned with broad policy matters.93 Judicial re
view also fits in well with the classic notion of checks and 
balances, 94 designed to require the collaboration of several 
governmental bodies to enact policies in specific areas.95 

Thus, although multiple branches address the same ques
tions, they do so from different standpoints.96 If we see 
individual rights as fundamental, there are good reasons for 
adding one specialized actor specially keyed to their monitor
ing. In addition to this, courts, at least where judges have life 
tenure, also have the advantage of longer-term perspectives, 
while politicians may cave in to today's demands in order to 
get reelected. This indicates that individual rights will re
ceive more consideration from bodies more insulated from 
popular passions and elections. 97 

One should note that technically this defense of constitu
tional review only supports concrete ex post review as 
exercised by the U.S. Supreme Court and the European Court 
of Human Rights. It does not justify, however, the abstract 
ab ante Kelsenian review of statutes known in many Euro-

93. See BICKEL, supra note 5, at 115. In addition to this, constitutional 
violations contained in a statute may remain invisible until the statute is applied. 
Id. at 24. 

94. See MONTESQUIEU, THE SPIRIT OF LAws, 66-67 (David Wallace Carrithers, 
ed., University of California Press, 1977) (1750). 

95. The U.S. Constitution creates a similar mechanism concerning War Powers, 
where Congress and the President must collaborate. Compare U.S. CONST. art. I 
(Congress has the power to declare war and raise and support the army), with U.S. 
CONST. art. II (the President is the commander-in-chief). See also JoHN HART ELY, 

WAR AND RESPONSIBILITY: CONSTITUTIONAL LESSONS OF VIETNAM AND ITS AFrERMATH 
3-5 (1993). 

96. See SAGER, supra note 45, at 200 Gudicial intervention is specialized and 
redundant); see also LARRY D. KRAMER, THE PEOPLE THEMSELVES: POPULAR 
CoNSTITUTIONALIS:r.i AND JUDICIAL REVIEW 218-19 (2004); GINSBURG, supra note 14, 
at 22 ("Courts are not the ultimate determiner of constitutionality but merely 
another governmental institution that helps deliberation take place through 
institutional dialogues with other branches of government. Judges, because of their 
special training and selection, can ruminate on fundamental principles of the 
democratic system."). The Supreme Court has sometimes acknowledged this role. 
See United States v. Richardson, 418 U.S. 166, 192 (1974) (Powell, J., concurring) 
("The irreplaceable value of the power articulated by Mr. Chief Justice Marshall lies 
in the protection it has afforded the constitutional rights and liberties of individual 
citizens and minority groups against oppressive or discriminatory government 
action."). 

97. See BICKEL, supra note 5, at 25-26. 
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pean countries, which is neither concrete nor individual. os 
This is because in this context courts add a distinct and valu
able point of view to the public deliberation. In other words, 
the reason this rationale does not ground abstract anterior 
review is that in the latter nothing justifies the court's tinker
ing with the outcomes of the other branches' deliberations. 
To think otherwise would mean to believe that the judiciary 
is, for some reason, better able to govern than other branches. 
I will discuss and reject this position, sometimes called the 
"forum of principle," in the next subsection. 

The fact that judges have legitimacy when they decide con
crete cases does not mean that they do not make policy.99 

When they decide cases involving rights, they necessarily ad
dress the policies that purportedly restrict them, altering 
them if they invalidate part of the attacked legislation.100 We 
can draw opposite conclusions from this reasoning. On one 
hand, it could mean that when they address individual 
rights, constitutional courts have an accrued incentive to 
dress their discretion as mechanical because this is the very 
area where they enjoy most discretion.101 This would bode ill 
for the transparency model. On the other hand, if courts 
have discretion when they participate in the public delibera
tion about individual rights, would they not be in a better 
position if they were transparent about it and if they ex
plained their decisions rationally? 

I would like to think that this functional defense of consti
tutional review is nonpartisan. Too often, attitudes towards 
constitutional review depend on the ideological benefits one 

98. See SWEET & SHAPIRO, ON LAW, POLITICS, AND JuDICIALIZATION, supra note 

65, at 343, 363-64 (American courts operate abstract review under concrete 
disguise). 

99. See Schauer, supra note 84, at 645. To say that courts build their legitimacy 
in considering concrete cases does not necessarily mean that they cannot apply 
general rules to decide these cases. Id. But see Jacques Derrida, Force of Law: The 
"Mystical Foundation of Authority," 11 CARDOZO L. REV. 920, 949 (1998) ("If I were 
content to apply a just rule, without a spirit of justice and without in some way 
inventing the rule and the example for each case, I might be protected by law (droit), 
my action corresponding to objective law, but I would not be just."). 

100. See PosNER, supra note 55, at 279. 
101. See Fallon, supra note 25, at 76 ("All things being equal, the current Court 

disfavors balancing tests on the ground that, given reasonable disagreement, they 
are insufficiently law-like."). 
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expects to draw from it.102 Thus, today, some liberal scholars 
advocate less constitutional review ,1°3 a doctrinal position 
hard to distinguish from the fact that they do not share the 
current Supreme Court's ideology.10 4 Because my justifica
tion rests on institutional features and does not say anything 
about the actual strength or scope of the rights involved, it 
does not lose its force if ideological domination of the judici
ary varies. 105 Hence, although different political sensibilities 
in various official bodies may lead to congruence or conflict, 
the crucial point remains that constitutional review guaran
tees a serious monitoring of individual rights.106 

Why should other government branches accept constitu
tional review in the name of individual rights? At first sight, 
they would have every reason not to do so, as courts will 
eventually frustrate some of their efforts.107 Upon reflection, 
however, they have a strong and paradoxical motivation to 
accept it. Having an independent judiciary protecting indi
vidual rights and limiting the government in concrete 
instances in fact reinforces the government's overall legiti-

102. See RICHARD POSNER, BREAKING THE DEADLOCK: THE 2000 ELECTION, THE 

CONSTITUTION, AND THE COURTS 258 (2001) (liberals' approbation of the Warren 

Court has left them defenseless in front of conservative activism). 
103. See MARK v. TusHNET, TAKING THE CONSTITUTION AWAY FROM THE COURTS 

154 (1999); see also CASS R. SUNSTEIN, ONE CASE AT A TIME: Jun1cIAL MINIMALISM ON 

THE SUPREME COURT 62-63 (1999); KRAMER, supra note 96. 

104. See Erwin Chemerinsky, In Defense of Judicial Review: A Reply to Professor 
Kramer, 92 CALIF. L. REV. 1013, 1023 (2004); see also Josh Benson, The Past Does 
Not Repeat Itself, but It Rhymes: The Second Coming of the Liberal Anti-Court 
Movement, 33 LAw & Soc. INQUIRY 1071, 1096-97 (2008). 

105. See ELY, supra note 7, at 44 ("People who tend to this extreme realist view 
must consciously or uncoilsciously be envisioning a Court staffed by justices who 
think as they do. That assumption ... tells you what values are to be imposed (the 
commentator's own) and also explains (at least to the satisfaction of the 
commentator) why such a Court would be desirable. But it's a heroic assumption, 
and the argument that seems to score most heavily against such a 'realist' outlook is 
one that is genuinely realistic-that there is absolutely no assurance that the 
Supreme Court's life-tenured members (or the other federal judges) will be persons 
who share your values."). 

106. See Guido Calabresi and A. Douglas Melamed, Property Rules, Liability 
Rules, and Inalienability: One View of the Cathedral, 85 HARv. L. REv. 1089 (1972). 
This point is reinforced by the observation that judges are often the only recourse of 
disadvantaged groups of population such as prisoners. See Erwin Chemerinsky, In 
Defense of Judicial Review: The Perils of Popular Constitutionalism, 3 U. ILL. L. REV. 
673, 688 (2004). 

107. See generally Moustafa, supra note 90. 
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macy and thus maximizes its power.108 In language 
borrowed from the economic analysis of the law, this rein
forced governmental power requires a "credible commitment" 
the government can only obtain by confiding the monitoring 
power to an independent branch, although it may come to re
gret that in concrete cases.109 

B. The Limits of Judicial Authority 

This functional defense of constitutional review may obvi
ously accommodate numerous ideological variations on the 
number and scope of individual rights. Nonetheless, we 
should be cautious about the emphatic language used by 
rights-proponents, such as Professor Dworkin's image of 
"rights as trumps."110 We saw earlier that we should be skep
tical about metaphors. The rights-as-trumps metaphor is 
especially unfortunate, because it gives a false appearance of 
absoluteness to rights and thus fosters avoidable anger and 
resentment.111 Rights, as we saw in the previous sub-section, 
are constantly balanced and limited. 112 Their actual function 
is more modest and simply consists in making sure that col
lective decisions take individual interests into account.113 

In the United States, taking into account individual rights 
is usually synonymous with the Carolene Products argu-

108. See Martin Shapiro, The Charles River Bridge Case, 3 GREEN BAG 2d 75, 76-
77 (1999); see also CoOTER, supra note 2, at 197 ("Independent courts help a 
government pre-commit to paying its debts."). 

109. See Daniel A. Farber, Rights as Signals, 31 J. LEGAL STUD. 83, 85-86 (2002); 
see also Richard A. Posner, Creating a Legal Framework for Economic Development, 
13 THE WoRLD BANK OBSERVER 1, 3 (1998); Moustafa, supra note 90, at 887; CoNOR 
GEARTY, CIVIL LiBERTIES 26 (2007) ("The Human Rights Act 1998 shows that the 
parliamentarians of that year ... knew that ... it is 'the laws that make them 
good.'"). 

110. DWORKIN, supra note 20, at xi ("Individual rights are political trumps held 
by individuals."). 

111. See, e.g., MARY ANN GLENDON, RIGHTS TALK: THE IMPOVERISHMENT OF 

POLITICAL D1scouRSE 19-20 (1991). Dworkin himself is not guilty of this excess. 
DWORKIN, supra note 20, at 92 ("Rights may also be less than absolute."). 

112. See T. Alexander Aleinikoff, Constitutional Law in the Age of Balancing, 96 
YALE L.J. 943 (1987). 

113. As such, it is necessary that individual interests not be entirely submitted to 
collective goals, as they were in Soviet Russia. See Maimon Sch,varzschild, 
Variations on an Enigma: Law in Practice and Law on the Books in the USSR, 99 
HARv. L. REv. 685, 689 (1986) ("[E]njoyment by citizens of rights and freedoms 
should not harm the interests of society and the state."). 



162 Regent Journal of Law & Public Policy [Vol. 4 

ment.114 Constitutional rights are thus primarily associated 
with enhancing democracy and providing protection for dis
crete and insular minorities unlikely to reap the benefits 
from the legislative process.115 In Europe, rights appear as 
general concretizations of an ethical belief in human dignity 
classically expressed by Immanuel Kant and are therefore de
tached from perceptions of historical injustice or social 
incapacity.116 Although the second justification appears the
oretically stronger, in practice the two visions converge. On 
one hand, the Carolene rationale is prevalent in the United 
States because its history makes it the core area of applica
tion of individual rights, which would be true even if they 
were conceived more generally.117 On the other hand, al
though rights are generally expressed by the Convention, the 
European Court of Human Rights often finds itself protecting 
the rights of disfavored minorities, thus rejoining the 
Carolene rationale. ns 

Logically, to give courts the power to decide cases where 
individual rights are concerned means that courts participate 
in the delimitation of their own authority.119 This is inevita-

114. United States v. Carolene Products Company, 304 U.S. 144 (1938); see also 
Massey, supra note 86, at 948-49; ELY, supra note 7, at 75-77. 

115. See CttoPER, supra note 3, at 64-65; Chemerinsky, supra note 106, at 683. 
116. See IMMANUEL KANT, GROUNDWORK FOR THE METAPHYSICS OF MORALS 87 

(Lara Denis ed., Thomas K Abbott trans., 2005) (1785) ("Now I say: the human 
being and in general every rational being exists as an end in itself, not merely as a 
means to be arbitrarily used by this or that will, but in all his actions, whether they 
concern himself or other rational beings, must be always regarded at the same time 
as an end."). 

117. A different country, where a minority has historically ruled, would need to 
reverse the Carolene rationale to protect the rights of the majority. Therefore, it is 
hard to follow Justice Breyer's argument criticizing the Second Amendment's 
incorporation, because a fundamental right may well be recognized independently 
from the needs of a minority. See McDonald v. Chicago, 130 S. Ct. 3020, 3125 (2010) 
(Breyer, J., dissenting) (''We are aware ofno argument that gun-control regulations 
target or are passed with the purpose of targeting 'discrete and insular minorities.'"). 

118. See Otto-Preminger-Institut v. Austria, App. No. 13470/87 (Eur. Ct. H.R. 
Sept. 20, 1994), available at http://cmiskp.echr.cqe.int/tkp197/view.asp?item=l& 
portal=hbkm&action=html&highlight=13470/87&sessionid=94038648&skin=hudoc
en (freedom of expression "is applicable not only to 'information' or 'ideas' that are 
favourably received or regarded as inoffensive or as a matter of indifference, but also 
to those that shock, offend or disturb the State or any sector of the population."). 

119. See Thomas C. Grey, The Uses of an Unwritten Constitution, 64 Ctt1.-KENT 
L. REv. 211, 234 (1988). Originalists defend the opposite view and argue that 
constitutional evolution may take place only through the formal procedure of 
amendment. See, e.g., William Van Alstyne, Interpreting this Constitution: The 
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ble because when courts delineate the scope of constitutional 
rights, they also determine the extent of their own power of 
constitutional review .120 To illustrate, if the Supreme Court 
had refused to consider that the Constitution somehow pro
tected the right to abortion, it would have remained entirely 
outside of this debate. By deciding, in Roe v. Wade, 121 that 
the Constitution did protect this right, it also decided that it 
would become one of the main protagonists in the debate. Is 
this situation problematic? 

The answer depends on one's conception of the nature of 
individual rights. If we see them as dictating fixed solutions 
that judges only apply to concrete cases, then this judicial ex
tension is problematic.122 It is not, however, a problem if we 
see rights provisions as conferring to the judiciary the au
thority to decide cases that involve individual rights. 123 If, as 
is argued in the first part of this article, individual rights pro
visions necessarily create judicial discretion, the latter 
conception makes more sense.124 Therefore, it is sensible to 
argue that rights provisions do not limit normatively how 

Unhelpful Contributions of Special Theories of Judicial Review, 35 U. FLA. L. REV. 
209, 226 (1983). 

120. See SAGER, supra note 45, at 86-87. 
121. 410 U.S. 113. 733 (1973). 
122. See ANTONIN SCALIA, A MATTER OF INTERPRETATION 47 (1997) ("Seventy-five 

years ago, we believed firmly enough in a rock-solid, unchanging Constitution that 
we felt it necessary to adopt the Nineteenth Amendment to give women the vote. 
The battle was not fought in the courts, and few thought that it could be, despite the 
constitutional guarantee of Equal Protection of the Laws; that provision did not, 
when it was adopted, and hence did not in 1920, guarantee equal access to the ballot 
but permitted distinctions on the basis not only of age but of property and of sex." 
(emphasis added)). 

123. See FEELEY & RUBIN, supra note 9, at 5 ("[P]olicy-making is distinguished 
from interpretation because it treats the text as a source of jurisdiction, not a guide 
to decision .... [W]hen judges engage in policy making, they invoke the test to 
establish their control over the subject matter, and then rely on nonauthoritative 
sources, and their O\VIl judgment, to generate a decision that is predominantly 
guided by the perceived desirability of its results."); see also Ronald Dworkin, The 
Moral Reading and the Majoritarian Premise, in DELIBERATIVE DEMOCRACY AND 
HUMAN RIGHTS 86-91 (Harold Hongju Koh & Ronald C. Slye, eds., 1999); ARCHIBALD 
Cox, THE CouRT AND THE CONSTITUTION 377-78 (1987); Charles Sumner, Letter to 
Lieber, October 12, in 4 MEMOIR AND LETI'ERS OF CHARLES SUMNER 1860-1874, at 258 
(Edward L. Pierce ed., 1893) ("Words receive expansion and elevation with time. 
Our fathers builded [sic] wiser than they knew. Did they simply mean a guarantee 
against a king? Something more, I believe,-all of which was not fully revealed to 
themselves, but which we must now declare in the light of our institutions."). 

124. See FEELEY & RUBIN, supra note 10, at 5. 
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judges might expound them.125 How could we pretend that 
rights that invariably need interpretation have a meaning 
fixed forever? 

The body of constitutional law is thus an evolving entity. 
In general, the formal constraints operating on courts, such 
as the rule of precedent, require consistency from a court's 
case law.126 Consistency and transparency are, in turn, ele
ments that lead to the exigency for judicial decisions to be 
rational or "principled."127 How far may courts go in making 
rights, and thus their competence, evolve? In the conclusion, 
I will examine some of the constraints that stem from the 
context in which courts operate. For now, I would just like to 
discuss the court's relation to the text they enforce. For many 
scholars, the clear letter of the Constitution marks the fron
tier of judicial authority.128 However, if rights give 
competence rather than dictate solutions, the question as to 
whether courts can construe the whole Constitution as pro
tecting some rights not expressly enunciated in any 
particular provision is one of degree, not of category.12s 

125. Id. 
126. See Richard H. Fallon, Jr., A Constructivist Coherence Theory of 

Constitutional Interpretation, 100 HARv. L. REV. 1189, 1227 (1987). 
127. See Fuller, supra note 42, at 372; Henry Hart, Foreword: The Time Chart of 

the Justices, 73 HARv. L. REV. 84 (1959) (role of courts in articulating principles); see 
also Frank I. Michelman, In Pursuit of Constitutional Welfare Rights: One View of 
Rawls' Theory of Justice, 121 U. PA. L. REv. 962, 966 (1973); DWORKIN, supra note 7, 
at 69-71; Owen M. Fiss, Conventionalism, 58 S. CAL. L. REV. 177, 177-78 (1985); 
Wechsler, supra note 70 (''I put it to you that the main constituent of the judicial 
process is precisely that it must be genuinely principled, resting with respect to 
every step that is involved in reaching judgment on analysis and reasons quite 
transcending the immediate result that is achieved."). The emphasis placed on the 
quest for principled adjudication entails the rejection of elements seen as non
rational such as emotions. See Owen M. Fiss, Reason in All its Splendor, 56 BROOK. 
L. REV. 789, 799 (1990). 

128. See CHOPER, supra note 3, at 123 (individual rights are limited to those 
unambiguously expressed or persuasively found within the ''broad philosophical 
confines of the basic charter"); see also ELY, supra note 7, at 1. 

129. See Schauer, supra note 21, at 428 (every rule contains uncertainty but 
serves the purpose of excluding certain outcomes); see also Owen Fiss, The Fragility 
of Law, 54 YALE L. REP. 40, 41 (2007) ("The Constitution is not exhausted by the 
words appearing in the document executed in 1787 and its twenty-seven 
amendments. It also includes principles, such as the separation of powers or the 
right to travel, that are inferred from the overall structure of the Constitution, and 
certain enactments of Congress-the Civil Rights Act of 1964, for example-that 
articulate the governing principles of American society. These principles are laden 
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The idea that judicial decisions about individual rights 
should be rational and that they may modify the content of 
the rights and hence the scope of the constitutional domain, 
are consistent with the functional defense of constitutional 
review defended in this article. They should not be confused, 
however, with the notion of the "forum of principle."130 This 
concept entails the belief that judges are somehow in a better 
position than the other actors to decide rationally.131 Noth
ing in their training or predisposition guarantees this 
assumption132 and it would be dangerous to found constitu
tional review solely on the (abstract) conviction that judges 
are more principled than other political bodies. 1aa 

Another weakness of the "forum of principle" is that even a 
decision that is consistent in theory may kindle strong social 
resistance and see its legitimacy and its overall effect dimin
ished. The right to abortion, recognized by the Court in Roe, 
illustrates this point. Theoretically, it only extends the scope 
of the right to privacy defined and developed in previous 

with a special normative value that derives from the role they play in defining our 
national identity-what it means to be American."). 

130. See DWORKIN, supra note 7, at 69-71. 
131. See Graglia, supra note 20, at 126; POSNER, supra note 64, at 161; Daniel A. 

Farber, The Importance of Being Final, 20 CoNST. COMMENT. 359, 361-62 (2003). As 
such, it is a modern heir of Learned Hand's ''bevy of Platonic Guardians." See HAND, 
supra note 4, at 73 ("For myself it ,vould be most irksome to be ruled by a bevy of 
Platonic Guardians, even if! knew how to choose them, which I assuredly do not. If 
they were in charge, I should miss the stimulus of living in a society where I have, at 
least theoretically, some part in the direction of public affairs."); see also BICKEL, 
supra note 6, at 26. 

132. See SUNSTEIN, supra note 89, at 11 (judges have limited wisdom). It is 
highly unrealistic to believe that Justices would not be prisoners of their own culture 
as much as anybody else would. Justice Brandeis, traditionally seen as a liberal 
Justice sitting in a conservative Court, illustrates this observation. GEOFFREY R. 
STONE, Louis MICHAEL SEIDMAN, CAss R. SuNSTEIN, MARK V. TusttNET & PAMELA S. 
KARLAN, CONSTITUTIONAL LAW, at lxiii (5th ed. 2005) ("[Justice Brandeis] frequently 
dissented from the Court's conservative majority when it blocked efforts of the 
federal government to intervene in the economy. Some of his most eloquent 
opinions, however, were written in defense of limits on governmental power when 
civil liberties were at issue."). However, as a lawyer he defended women in the name 
of their being weaker than men are, an argument that would be unthinkable today. 
See Muller v. Oregon, 208 U.S. 412, 419-20 (1908). Brandeis also joined Justice 
Holmes's opinion for the Court in Buck v. Bell, 274 U.S. 200, 207 (1927) (upholding 
sterilization of a woman deemed "imbecile"). 

133. See JEREMY WALDRON, LAW AND DISAGREEMENT 12 (1999). 
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cases such as Skinner and Griswold.134 However, it crossed a 
line that a large share of the public was unwilling to allow 
and since 1973, the Court has been busy redefining and re
stricting its reach.135 

This rejection of the "forum of principle" needs two clarifi
cations. First, it does not undermine the claim that courts 
should base their decisions on principle or reason. Courts 
must build their decision on principles, but this is simply not 
the reason why constitutional review should exist, only the 
wisest way to exercise it.136 Second, it does not entail that 
individual judges should refrain from resorting to political 
philosophy to guide their decisions.137 

C. Which Authority for the People Themselves? 

Historically, constitutional review was a form of inter
branch control situated below the ultimate source of legiti
macy, the People.138 In other words, courts had the mission 
to check the legislative and executive branches in order to 
safeguard the People's rights by preventing abuse of dele
gated competences.139 From this point of view, direct 
democracy, which consists of decisions made by the People di
rectly through a popular vote, rather than indirectly through 

134. Skinner v. Oklahoma, 316 U.S. 535 (1942); Griswold v. Connecticut, 381 
U.S. 479 (1965); see also Mark V. Tushnet, Following the Rules Laid Down: A 
Critique of Interpretivism and Neutral Principles, 96 HARv. L. REv. 781, 821 (1983). 

135. See GERALD N. RosENBERG, THE HoLLow HoPE: CAN COURTS BRING ABOUT 
SOCIAL CHANGE? 177 (2d ed. 2008). 

136. See FARBER & SHERRY, supra note 5, at 44. 
137. Opinions differ on this point, as illustrated by the heated debate between 

Ronald Dworkin and Richard A. Posner. Professor Dworkin upholds that moral 
philosophy is quintessential to judicial decision-making. See, e.g., RONALD DWORKIN, 
JusTICE FOR HEDGEHOGS 405 (2011) ('We construct 8. conception of law-an account 
of the grounds needed to support a claim of right enforceable on demand in that 
way-by finding a justification of those practices in a larger integrated network of 
political value."). Judge Posner, on the contrary, believes that it is of no use. See, 
e.g., PosNER, supra note 68, at viii (arguing that "moral philosophy has nothing to 
offer judges or legal scholar so far as either adjudication or the formulation of 
jurisprudential or legal doctrines is concerned"). Overall, the main source of 
controversy may be that no judicial decision can simultaneously satisfy every 
political philosophy. See Nowak, supra note 22, at 249. 

138. See HAND, supra note 3, at 27 (stating that ''Each of the three 'Departments' 
was an agency of a sovereign, the 'People of the United States.' Each was 
responsible to that sovereign.''). 

139. See Tushnet, supra note 134, at 784. 
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their representatives, comes as an additional safeguard of 
their prerogatives.140 

How should we assess constitutional review's role regard
ing instruments of direct democracy? We should first narrow 
the scope of our inquiry. Popular votes may aim at changing 
ordinary statutes or the Constitution. Only the second aspect 
may be problematic for constitutional review, as ordinary 
statutes are inferior to the Constitution.141 Therefore, the 
questions posed by popularly voted statutes are the same as 
the ones posed by ordinary statutes. As regards constitu
tional direct democracy, two instruments are relevant: 
popular initiatives, in other words, the possibility for the Peo
ple to enact norms directly through a vote, and referenda, the 
repeal by the People through a vote of a statute enacted by 
their representatives. 142 The latter pose no problem for indi
vidual rights as they merely add a brake to the ordinary 
lawmaking process.143 The former, however, may be prob
lematic as they directly concern the source of constitutional 
review power.144 

The question then becomes: what should be the scope of 
constitutional review regarding constitutional popular initia
tives? Logically, the traditional reasoning would hold that 
judges should not be able to defend individual rights in oppo
sition to the will of the People, since the People are the source 
of all power.145 Does it remain true once we abandon the 
traditional vision of adjudication? 

If judicial authority rests on the conviction that indepen
dent courts should monitor individual rights to guarantee 
that collective decisions take individuals into account, the 
democratic argument loses its salience. 146 Why should the 

140. See DAVID ALTMAN, DIRECT DEMOCRACY WORLDWIDE 7 (2011) (defining direct 
democracy as a "publicly recognized institution wherein citizens decide or emit their 
opinion on issues-other than through legislative and executive elections-directly at 
the ballot box through universal and secret suffrage"). 

141. See MICHELMAN, supra note 1, at 6. 
142. See ALTMAN, supra note 140 at 7. 
143. See CooTER, supra note 2, at 143·44. 
144. See Julian N. Eule, Judicial Review of Direct Democracy, 99 YALE L.J. 1503, 

1548-49 (1990). 
145. See id. at 1549-51. 
146. See SAGER, supra note 45, at 234 n.8 ("Confining either the reach of 

constitutional justice or constitutional adjudication to the perfection of democracy 



168 Regent Journal of Law & Public Policy [Vol. 4 

People at large be able to violate areas of personal autonomy 
that the Constitution deems too fundamental to be left to the 
ordinary political process? Conceptually, nothing justifies 
treating the People differently from their representatives.147 

In fact, a good argument exists that it is even more impera
tive to have constitutional review of popular initiatives 
because they are free of most institutional brakes and hence 
entail potentially graver threats to individuals than legisla
tive acts.148 

Today, the similarities between the threats coming from 
the People and those coming from their representatives are 
blurred by attempts to erect the popular will as some form of 
mythical entity.149 These attempts, however, confuse the 
People as a normative standard with popular vote as an insti
tution supposed to represent them.150 In addition, this 
nostalgic vision appeals to a romantic view that goes back to 
the Jeffersonian conception of democracy.151 However, it 
does not have much to do with direct democracy as it is actu-

requires a justification that does not, I believe, exist-unless democracy is defined so 
broadly as to embrace the full concerns of constitutional justice."); see also Edward L. 
Rubin, Getting Past Democracy, 149 U. PA. L. REV 711, 713-14 (2001). 

147. See, e.g., Lucas v. Forty-Fourth General Assembly of Colorado, 377 U.S. 713, 
736 (1964) ("An individual's constitutionally protected right to cast an equally 
weighted vote cannot be denied even by a vote of a majority of a State's electorate."). 

148. See Eule, supra note 144, at 1548-49 (1990); Chemerinsky, supra note 104, 
at 1016-17 ("The many steps of legislative drafting and review are eliminated, often 
leading to poorly drafted, over-simplified language .... Even though such initiatives 
may be popular expressions of legal values, they can nevertheless result from 
underinformed decision making based on interest-led campaigns rather than 
principles."); see also West Virginia Board of Education v. Barnette, 319 U.S. 624, 
638 (1943) (Jackson, J.) ("The very purpose of a Bill of Rights was to withdraw 
certain subjects from the vicissitudes of political controversy, to place them beyond 
the reach of majorities and officials and to establish them as legal principles to be 
applied by the courts. One's right to life, liberty, and property, to free speech, a free 
press, freedom of worship and assembly, and other fundamental rights may not be 
submitted to vote; they depend on the outcome of no elections."). But see CooTER, 
supra note 2, at 146 (direct democracy does not entail higher risks for minorities, 
although it also makes their protection necessary). 

149. See, e.g., KRAMER, supra note 96, at 15. 
150. See MICHAEL WALZER, POLITICS AND PASSION: TOWARD A MORE EGALITARIAN 

LIBERALISM 24 (2004) ("Government is in principle democratic, in (liberal) theory 
mixed, and in practice oligarchic."); see also BICKEL, supra note 5, at 27 ("Reference 
of specific policies to the people for initial decision is, with few exceptions, the fallacy 
of the misplaced mystics."). 

151. See Eule, supra note 144, at 1513-14. 
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ally practiced.152 Finally, in the definition of democracy as a 
means to enable self-government, nothing places greater em
phasis on the participation in collective decisions than on 
having areas of autonomy where no one can intrude.1ss 

Furthermore, the focus on the opposition between individ
ual rights and democracy is dangerous, because it neglects 
crucial questions arising in modern administrative states. 
Among these are the role played by other non-elected actors 
such as administrative agencies154 and the proximity be
tween individual rights and democracy in areas such as 
freedom of speech.155 Above all, we should heed the emerging 
empirical observation that the establishment of constitu
tional review is intrinsically linked with the creation of a 
democratic regime.1ss 

Thus, there is no reason to treat popular enactments differ
ently from legislative ones. Why, however, should the People 
accept in the first instance that courts monitor rights in ways 
that they will potentially come to regret? Presumably, they 
accept judicial discretion as an agency cost that they are will
ing to pay in order to live in a community where individual 
rights can be judicially vindicated.157 In other words, they 
accept an independent judiciary endowed with the power of 
constitutional review, knowing that they will disagree with 

152. An example of this disconnect is California's campaign finance reform. See 
Special Report: Democracy in California, the People's Will, THE ECONOMIST, http:// 
www.economist.com/node/18563638 (last visited March 26, 2012). 

153. The notion of democracy is a complex one and it is oversimplifying to equate 
it with majoritarian rule. See ELY, supra note 7, at 8. SAGER, supra note 45, at 184-
87; see also SUNSTEIN, supra note 88, at 6-7; DANIEL A. FARBER & PHILIPP. FRICKEY, 
LAW AND PUBLIC CHOICE: A CRITICAL INTRODUCTION 8 (1991) (''Democracy simply 
cannot be reduced to the precept that whatever is preferred by '50 percent plus one' 
should be the law."). 

154. See Rubin, supra note 146, at 711-12. 
155. See RoBERT C. PosT, CoNSTITU'rIONAL DOMAINS: DEMOCRACY, COMMUNITY, 

MANAGEMENT 186-87 (1995) ("With a structure of public discourse in place ... both 
majority and minority can each be understood to have had the opportunity to 
participate freely in a 'system' of communication on which the legitimacy of all 
political arrangements depends."). 

156. See GINSBURG, supra note 14, at 31. 
157. See PosNER, supra note 55, at 125; see also Planned Parenthood v. Casey, 

505 U.S. 833, 867-68 (2007) ("An extra price will be paid by those ,vho themselves 
disapprove of the decision's results when viewed outside of constitutional terms, but 
who nevertheless struggle to accept it, because they respect the rule of law."). 
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some of its decisions, because they value the fact of having 
such a judiciary in the first place.15s 

IV. TAKING JUDGES SERIOUSLY 

I have tried to show that the transparency requirement 
leads to the observation that courts act as partners in a col
lective deliberation when individual rights are at stake. I 
have also dismissed the idea that the justification of constitu
tional review ceases when instruments of direct democracy 
are used. It is now time to discuss what is required to create 
meaningful judicial participation in the public deliberation. 
The starting point is that for institutional reasons, the judici
ary is the weakest branch of government.159 The challenge 
therefore is to make the judicial voice count. For this reason, 
I argue that courts are only able to play their role if they have 
finality over an obdurate superior text, two elements that I 
discuss in turn. 

A. Judicial Finality 

Technically, judicial finality means that once courts have 
interpreted a right contained in the supreme document (the 
Constitution or a treaty), their decision is final and binds 
other bodies.160 The only way to modify it outside of the judi
ciary is the procedure of formal amendment.1s1 

Judicial finality, however, is often confused with judicial 
supremacy. Judicial supremacy is a distinct notion that 
designates a community effectively ruled by judges.162 Some 
Supreme Court decisions have provoked such fears, most no-

158. See David S. Law,A Theory of Judicial Power and Judicial Review, 97 GEO. 
L.J. 723, 744 (2009) (stating that in "performing judicial review, constitutional 
courts ... monitor government compliance with restrictions upon its power, and they 
do so in a way that facilitates coordinated public opposition to the government."). 

159. See THE FEDERALIST No. 78, at 496 (Alexander Hamilton) (Robert Scigliano 
ed., 2000) ("The judiciary . .. has no influence over either the sword or the purse."); 
see also BICKEL, supra note 5, at 266. But see ELY, supra note 7, at 45 (noting that 
the Court can frustrate a popular majority for years). 

160. See Farber, supra note 136, at 359. 
161. U.S. CONST. art. v. 
162. See TusHNET, supra note 103, at 26-30; see also Larry Alexander & Frederick 

Schauer, Defending Judicial Supremacy: A Reply, 17 CONST. Co:MMENT. 455 (2000). 
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tably Cooper u. Aaron,163 where the Court said that "[t]he 
federal judiciary is supreme in the exposition of the law of the 
Constitution. . . . The interpretation of the Fourteenth 
Amendment enunciated by this Court in the Brown case is 
the supreme law of the land."164 However, nothing in this 
declaration dismisses the view that the Supreme Court de
fended its technical finality rather than proclaimed its 
overall supremacy. 

More recently, Bush u. Gore165 reignited those fears.166 It 
should be noted, however, that both presidential candidates 
did not implicitly agree to let courts solve their conflict, 167 
thus bringing a notion of consent to the final decision that is 
hard to reconcile with theories of judicial supremacy.16s At 
any rate, the Bush administration's reaction after the attacks 
of September 11, 2001, shows that the winning side's sense of 
submission to the judiciary was at best fragmentary .16s 

Although it is impossible to exclude that technical finality 
may sometimes lead to judicial autocracy, this seems far from 
being the rule. It is especially unlikely because technical fi
nality is not contradictory to all sorts of informal pressures 
and constraints that, as I will argue in the conclusion, effec
tively limit judges' discretion. 

Paradoxically, judicial finality over the supreme text of the 
land may on the long-term work as a valve that leaves the 
channels of social and constitutional change open, thus pro
viding an appreciable stability and longevity to the political 
regime.17° This is so because judicial interpretations of the 

163. 358 U.S. 1 (1958); Mary L. Dudziak, The Little Rock Crisis & Foreign 
Affairs: Race, Resistance, and the Image of American Democracy. 70 S. CAL. L. REV. 
1641, 1703-1712. 

164. Cooper, 358 U.S. at 18. 
165. 531 U.S. 98 (2000). 
166. See KRAMER, supra note 96, at 230-31. 
167. Al Gore initiated legal proceeding in Florida, and George W. Bush sought a 

writ of certiorari from the Florida Supreme Court's decisions. PosNER, supra note 
102, at 7-9. 

168. See SHAPIRO, supra note 17, at 2-4. 
169. See PETER JAN HONIGSBERG, Oun NATION UNHINGED: THE Hu:MAN 

CONSEQUENCES OF THE WAR ON TERROR 4-5 (2009) (giving a comprehensive account 
of the Bush administration's treatment of the law). 

170. See ROBERTO MANGABEIRA UNGER, PASSION: AN EssAY ON PERSONALITY 11 

(1984) ("Suppose, for example, a society whose formative system of powers and 
rights is continuously on the line, a system neither invisible nor protected against 
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Constitution are less rigid than formal amendments and 
much more likely to be adapted, corrected, or even rejected if 
they appear vague or mistaken.171 This may help explain the 
long life of the U.S. Constitution, as its judicially evolving in
terpretation has made sure that it still commands voluntary 
submission more than two hundred years after its 
adoption.172 

B. Constitutional Obduracy 

Judicial finality, however, is meaningless if the text over 
which courts are final is excessively easy to amend. This is 
why judicial interpretation of ordinary statutes leads to few 
controversies. If lawmakers do not like what the courts are 
doing, they can easily change the statute. However, this 
means that courts would play an insignificant role in public 
deliberation, so that the rationale that called for judicial fi
nality also explains why the supreme text must be hard to 
amend. 

According to the traditional role of constitutional review, 
an obdurate text runs the risk of tying unacceptably the Peo
ple's hands.173 However, I believe that it is not so. Every text 
provides for a means to change it (if it is a constitution) or to 
denounce it (if it is a treaty).174 Therefore, even if the docu
ment that enshrines individual rights is extremely difficult to 
change, it is always somehow possible.175 What really mat-

ordinary conflict, a society in which the collective experience of setting the terms of 
coexistence passes increasingly into the tenor of everyday life, a society that 
therefore frees itself from the oscillation between modest, aimless bickering and 
extraordinary revolutionary outbursts, a society in which people do not treat the 
conditional as unconditional by falling to their knees as idolaters of the social world 
they inhabit."). 

171. See CHEMERINSKY, supra note 3, at 72. 
172. See Joshua Cohen, The Arc of the Moral Universe, 26 PHIL. & PuB. A.FF. 91, 

93 (1997) ("Social arrangements better able to elicit voluntary cooperation have both 
moral and practical advantages over their more coercive counterparts."); see also 
UNGER, supra note 170, at 10 ("The more a structure of thought or relationship 
provides for the occasions and instruments of its o,vn revision, the less you must 
choose between maintaining it and abandoning it for the sake of the things it 
excludes."). 

173. See KRAMER, supra note 96, at 51-53. 
174. U.S. CONST. art. V. 
175. See U.S. CoNsT. art. V. But see UNITED NATIONS: INTERNATIONAL COVENANT 

ON EcoNOMIC, SocIAL AND CULTURAL RIGHTS (1966) (Two 1966 U.N. Covenants not 
including any provision regarding their denunciation.). 
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ters here is the theoretical possibility to escape the supreme 
text's dominion, however remote that may be.176 Forms of re
action such as a constitutional amendment to the U.S. 
Constitution or the denunciation of the European Convention 
on Human Rights,177 unlikely as they may be, provide 
enough of a safety valve to avoid transforming the supreme 
text into a written autocrat.178 

Constitutional obduracy may in fact be one of the reasons 
why the United States is the birth country of constitutional 
review.179 It has had for a longtime a Constitution extremely 
hard to amend and, since Chief Justice John Marshall, a judi
ciary to interpret it.180 The combination of these two 
elements creates ideal conditions for the flourishing of consti
tutional review. rn1 

This may also explain why the growth of constitutional re
view in the world and especially in Europe took place only 
over the last sixty years. Historically, European Constitu
tions were short-lived and courts could not interpret them.1s2 

The adoption of the European Convention on Human Rights 
in 1950, coupled with the growing quasi-judicial power of the 
Strasbourg Court, provided both the required obduracy and 
the judicial finality necessary to develop a meaningful case 
law.1ss 

176. James McClellan, LIBERTY, ORDER, AND JUSTICE: AN INTRODUCTION TO THE 

CONSTITUTIONAL PRINCIPLES OF AMERICAN GOVERNMENT 560 (3d ed. 2000), available 
at http://oll.libertyfund.org/title/679/68560 (last visited April 12, 2012) ("A 
constitution cannot long endure ifit may be amended too easily or too swiftly. Nor 
can it be expected to survive if it cannot be changed at all; for a constitution cannot 
be preserved if it cannot be altered to correct errors in the document or meet the 
needs of society. The Articles of Confederation were probably doomed from the start 
because they required the unanimous consent of the States before any change could 
be made."). 

177. See Article 58 § 1 EuR. CoNV. ON H.R. ("A High Contracting Party may 
denounce the present Convention only after the expiry of five years from the date on 
which it became a party to it and after six months' notice contained in a notification 
addressed to the Secretary General of the Council of Europe, who shall inform the 
other High Contracting Parties."). 

178. See GEARTY, supra note 109, at 28-29. 
179. See Richard H. Fallon, Jr., Stare Decisis and the Constitution: An Essay on 

Constitutional Methodology, 76 N.Y.U. L. REV. 570, 587-88 (2001). 
180. Id. 
181. See SAGER, supra note 45, at 77. 
182. See SHAPIRO, supra note 17, at 154-55. 
183. See ToM BINGHAM, THE RULE OF LAW 83-84 (2010); see also GEARTY, supra 

note 109, at 24. 
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V. CONCLUSION: TRANSPARENT JUDGES AS 

RESPONSIBLE PARTNERS 

[Vol. 4 

The transparency requirement justifies constitutional re
view because of the court's special input in the public 
deliberation when individual rights are involved. This partic
ipation is made effective by giving finality to the judiciary 
over an obdurate text. Despite my earlier rejection of both 
the "forum of principle" and the image of "rights as trumps," 
this defense of constitutional review may nonetheless lead to 
fears of ''.iuristocracy."184 In this context, one powerful cri
tique is that the rights discourse is nothing more than 
lawyers speaking for themselves, 185 an argument closely re
lated to the denunciation of an elite purporting 
(illegitimately) to govern the masses.1s6 

184. See RAN FIIRSCHL, TOWARDS JURISTOCRACY: THE ORIGINS AND CONSEQUENCES 

OF THE NEW CoNSTITUTIONALISM 222 (2004); see also ROBERT DAHL, DEMOCRACY IN 

THE UNITED STATES 24 (3d ed. 1976) ("After nearly twenty-five centuries, almost the 
only people who seem to be convinced of the advantages of being ruled by 
philosopher-kings are ... a few philosophers."); ELY, supra note 7, at 68 
(assimilating judicial reasoning with the "Fuhrer principle" or the "Soviet definition 
of democracy"). 

185. A very good tool to analyze this situation is the concept of "legal complex" 
framed by Terence C. Halliday, Lucien Karpik and Malcolm M. Feeley. According to 
these scholars, there are "several historical instances where a unified profession 
collectively supported and defended independence of judiciaries from state control, 
thereby enabling judiciaries better to emerge as autonomous institutions and 
thereby moderate state power, strengthen civil society and champion core 
citizenship rights." Terence C. Halliday, Lucien Karpik, and Malcolm M. Feeley, 
The Legal Complex in Struggles for Political Liberalism, in FIGHTING FOR POLITICAL 
FREEDOM: COMPARATIVE STUDIES OF THE LEGAL COMPLEX AND POLITICAL LIBERALISM 
6-9 (Terence C. Halliday, Lucien Karpik, and Malcolm M. Feeley eds., 2007). On the 
American case, see LAWRENCE M. FRIEDMAN, A H:csToRY OF AMERICAN LAW 67 (3d ed., 
2005) ("Common-law lawyers were among the heroes of the Republic. John Adams 
was one; Thomas Jefferson, for all his ambivalence toward common law and its 
judges, another. Lawyers mostly drafted the state and federal constitutions. Courts 
were increasingly manned by lawyers, who listened to the arguments of other 
lawyers. Lawyers moved west with the line of settlement; they swarmed into state 
capital and county seats. Wherever one looked in political life-in town, city, county, 
state, and national government-the lawyers were there."); see also CHARLES R. EPP, 
THE RIGHTS REVOLUTION 20 (1998); Lauren B. Edelman, Steven E. Abraham & 
Howard S. Erlanger, Professional Construction of Law: The Infiated Threat of 
Wrongful Discharge, 26 L. & Soc. REV. 47, 74 (1992) (describing how lawyers seek to 
expand the market for their services). 

186. See Romer v. Evans, 517 U.S. 620, 636 (2003) (Scalia, J., dissenting) ("This 
Court has no business imposing upon all Americans the resolution favored by the 
elite class from which the Members of this institution are selected, pronouncing that 
'animosity' toward homosexuality is evil."); see also KRAMER, supra note 96, at 110. 
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It is true that the scope of constitutional rights determines 
an area where lawyers can claim special competence, which is 
not the case of ordinary statutes where legislatures are domi
nant.1B7 However, I do not think that the critique hits its 
target. First, although some rights such as the prohibition of 
torture are indeed absolute, most rights are not and may be 
restricted in the pursuit of collective goals, for instance secur
ity.188 Secondly, the constitutional domain is, overall, 
relatively narrow. rn• 

The critique is nonetheless a useful reminder that courts 
should refrain from absolutist temptations and strive for 
some form of equilibrium, for rights inevitably frustrate so
cial goals and their constant expansion may lead to 
intractable inter-right conflicts.190 In concrete decisions, 
courts can demonstrate this by leaving as much room as pas-

The opposite criticism also exists and some scholars argue that the "return to the 
people" movement is in fact an elitist one. Chemerinsky, supra note 106, at 688 ("As 
someone who often argues cases on behalf of prisoners or those whose civil liberties 
have been violated, I have the sense that popular constitutionalism is the product of 
an academic detachment failing to recognize that, for clients like mine, it is often the 
courts or nothing."); see SAGER, supra note 45, at 195 ("One part politics, one part 
philosophy, one part a certain perverse academic impulse-whatever the precise 
recipe ... some commentators close to home have begun to favor a world without 
constitutionally responsible courts."). 

187. See EPP, supra note 185, at 5-6. 
188. See RrcHARD A. PosNER, NOT A Su1cIDE PAcT: THE CONSTITUTION IN A TIME 

OF EMERGENCY 31-32 (2006). 
189. See SAGER, supra note 45, at 7-8 (describing "important questions" that 

elude the Constitution such as perfect economic justice). In addition to this, Dean 
Sager has convincingly argued for many years that the Constitution itself is under
enforced by the judiciary, thus creating additional leeway for the ordinary political 
process. SAGER, supra note 45, at 94 (''Underenforcement recognizes that the 
Constitution is broader than judicially articulated constitutional la\v,"), Admittedly, 
the consequence drawn from that observation by Dean Sager is not the one I 
emphasize here. See id. ("[N]on-judicial political actors have a corresponding 
obligation to interpret and respect the Constitution to its outermost margins."); see 
also Lawrence Gene Sager, Fair Measure: The Legal Status of Underenforced 
Constitutional Norms, 91 HARV. L. REv. 1212, 1213 (1978). 

190. See Sanford H. Kadish, Moral Excess in the Law, 32 McGEORGE L. REv. 63, 
74 (2001) ("I find the concept of rights attractive insofar as it serves as a moral 
limitation on oppressive incursions into individual liberties. What I can't accept is 
that rights must always trump, short, at least, of catastrophe."); see also Joel 
Feinberg, Justice, Fairness and Rationality, 81 Yale L.J. 1004, 1007 (1972); COOTER, 
supra note 2, at 248 ("When one liberty's expansion conflicts with another liberty, 
the set of liberties has reached the liberty frontier."). 
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sible for institutional and popular debate rather than trying 
to close the issue.191 

Roe provides a good opportunity to discuss this point.192 In 
this decision, the Supreme Court took a highly directive posi
tion, thereby closing almost all room for debate on the topic of 
abortion or, more precisely, directing all public discussion on 
the unique question of the merits of its decision (and how to 
escape it).193 If the Court had chosen to act more as a part
ner, it could have recognized the right to abortion per se while 
leaving others, officials and population, debate about the ex
act limits of this right.194 The debate would probably have 
been less acrimonious and more constructive.195 

Furthermore, constitutional review is cabined by at least 
two elements. The first stems from the transparency model. 
If judicial decisions were straightforward, this would bolster 
judges' sense of responsibility, as fictions could not anymore 
serve the convenient purpose of hiding activism.196 The sec-

191. See the theory of "judicial minimalism" ·defended among others by Cass 
Sustein. CASS R. SUNSTEIN, ONE CASE AT A TIME 4 (1999) ("[M]inimalist rulings 
increase the space for further reflection and debate at the local, state, and national 
levels, simply because they do not foreclose subsequent decisions."). The theory that 
I defend here is not entirely similar to minimalism. Minimalism imposes onjudges a 
limited approach that may prevent them from addressing serious violations by the 
executive or the legislative power, whereas I believe that the source of constitutional 
review lies entirely in the control of individual rights. In this context, judges should, 
ifit is possible, leave as much room open as possible, but they should not hesitate to 
close the debate if they see no other choice. On the dangers of judicial minimalism, 
see Owen M. Fiss, The Perils of Minimalism, 9 THEORETICAL INQ. L. 643, 643 (2008). 

192. Another example of the Court imposing its will on a national debate is its 
famous decision in Dred Scott u. Sandford, 60 U.S. 393, 642 (1857). See Planned 
Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833, 1002 (1992) (Scalia, J., 
concurring in part and dissenting in part) (noting about Dred Scott that Chief 
Justice Taney, "too, had thought himself'call[ing] the contending sides of national 
controversy to end their national division by accepting a common mandate rooted in 
the Constitution."'). 

193. See Roe v. Wade 410 U.S. 113, _164-65 (1972) (holding that restrictions on 
abortions must be analyzed by applying a rigid trimester system that determines the 
level of the state's interest); see also Daniel A. Farber, Did Roe v. Wade Pass the 
Arbitrary and Capricious Test?, 70 Mo. L. REV. 1231, 1253-54 (2005). 

194. See JoHN HART ELY, ON CONSTITUTIONAL GRoUNn 282-83 (1996). 
195. See PosNER, supra note 64, at 126 (arguing that a less absolute position 

"might have been a sensible compromise, less likely to incite an anti-abortion 
movement or straitjacket statutory reform and more respectful of experimentation 
and democracy."). 

196. See BICKEL, supra note 5, at 97 ("But why should we expect judges to fall in 
with an illusion that we ourselves are able easily to dispel? Because, as I have 
suggested, it gives them a great sense of freedom, it induces a happy activism 
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and comes from the fact that courts do not operate in an ivory 
tower and are subject to all kinds of informal pressures.197 

This leads to a more general observation with which I wish 
to conclude. Generally, as I have tried to show in previous 
sections, we should see courts as collaborating in the field of 
public discourse rather than dictating unilateral outcomes.1ss 
This means that courts are situated within a determined con
text, both institutional and social, that necessarily influences 
the way they use their discretion.1ss 

The collaboration first plays out between branches of gov
ernment. The notion of partnership, for instance, helps 
explain why the Supreme Court is reluctant to touch what 
Professors Ferejohn and Eskridge call "super-statutes," 
which are ordinary statutes whose symbolic value is over
whelming, although they are technically subject to its 
constitutional review power.20° Furthermore, the Supreme 
Court only exceptionally exercises meaningful constitutional 
review against Congress.201 Congress, conversely, not infre
quently overrides Supreme Court decisions.2°2 Finally, when 
Congress and the President oppose the Court, the Court 

without afterthought and sometimes even without forethought; in short, it lightens 
the load of personal and institutional respo~sibility."). 

197. See AHARON BARAK, THE JUDGE IN A DEMOCRACY 105-08 (2006). 
198. See SAGER, supra note 45, at 7 ("Constitutional judges are part of a 

contemporary partnership with popular governmental actors which promises more 
complete constitutional justice than could be realized by the courts alone."); see also 
Erwin Chemerinsky, Foreword: Judicial Opinions as Public Rhetoric, 97 CAL. L. 
REV. 1763 (2009). But see, KRAMER, supra note 96, at 234. 

199. See CttEMERINSKY, supra note 3, at 123-26 (identifying as constraining 
factors sociological influences, political limits, the role played by judges, and the 
possibility to amend the Constitution). The law and economic movement has 
designed useful tools to illustrate the Court's room of maneuver vis-a-vis the other 
branches. See, e.g., CooTER, supra note 2, at 227-229 (courts have discretionary 
power limited by the preferences of the decision makers involved in enacting new 
legislation); see also Lee Epstein, Jack Knight & Olga Shvetsova, The Role of 
Constitutional Courts in the Establishment and Maintenance of Democratic Systems 
of Government, 35 LAW & Soc'y REV. 117, 127 (2001). 

200. William N. Eskridge, Jr. & John Ferejohn, Super-Statutes, 50 DuKE L.J. 
1215, 1216 (2001); Robert Post, Foreword: Fashioning the Legal Constitution: 
Culture, Courts and Law, 117 HARv. L. REV. 4, 43 (2003). 

201. See, e.g., MALcoL:M M. FEELEY & EDWARD L. RUBIN, FEDERALISM: POLITICAL 
IDENTITY AND TRAGIC COMPROMISE 139-40 (2008). 

202. See JEB BARNES, OVERRULED? LEGISLATIVE OVERRIDES, PLURALISM, AND 
CONTEMPORARY COURT-CONGRESS RELATIONS 4-5 (2004); see also Merrill, supra note 
66, at 139. 
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eventually turns around.2°3 The situation of the courts 
among the branches of government makes them far from 
autocratic. 

Collaboration also explains how courts may trigger efforts 
by other branches in situations where institutional brakes 
and obstacles make them reluctant to take the lead. Thus, a 
considerable body of research seeks to minimize the courts' 
role based on the way desegregation occurred.2°4 Minimizing 
the influence of Brown, these authors underline that only the 
full action of Congress and the President was able to change 
the societal situation.205 However, rather than the ultimate 
proof that courts are ineffective, is this not the perfect demon
stration of collaboration between the different branches, with 
the Court giving the politically decisive first impulse and the 
others taking over?2oe 

The collaboration also operates in a broader context that 
involves the population and civil society.207 Thus, courts usu
ally refrain from breaking new ground if they do not have the 

203. See generally Robert A. Dahl, Decision-Making in a Democracy: The 
Supreme Court as a National Policy-Maker, 6 J. PuB. L. 279 (1957). 

204. ROSENBERG, supra note 135, at 71. 
205. See, e.g., id. But see Paul Frymer, Acting When Elected Officials Won't: 

Federal Courts and Civil Rights Enforcement in U.S. Labor Unions, 1935-85, 97 AM. 
PoL. Sc1. REv. 483-85 (2003) (explaining that the racial integration of national labor 
unions shows that courts played a role both important and independent from elected 
bodies). There is also the idea that legal decision-making has two functions, one 
''prescriptive" and one "constructive." Thus, judicial decisions also influence the 
community in a diffuse way that is almost impossible to identify and measure. See 
Kathryn Abrams, The Constitution of Women, 48 ALA. L. REv. 861, 861-62 (1997). 

206. See CHOPER, supra note 3, at 92 ("It is true that wide-scale implementation 
of Brown's ban on legally imposed school segregation was accomplished only after 
the political branches afforded coercive support in the Civil Rights Act of 1964. But 
it was the Court's mandate that provided the indispensable impetus."), 

207. Many individual judges have acknowledged such an informal influence. See 
BARAK, supra note 197, at 105; see also Vincent James Strickler & Richard Davis, 
The Supreme Court and the Press, in MEDIA PowER, MEDIA POLITICS 45, 50 (Mark J. 
Rozell ed., 2003) (quoting Justice Rehnquist in a 1986 speech: "'Judges, so long as 
they are relatively normal human beings, can no more escape being influenced by 
public opinion in the long run than can people working at other jobs. And if a judge 
on coming to the bench were to decide to hermetically seal himself off from all 
manifestations of public opinion, he would accomplish very little; he would not be 
influenced by current public opinion, but instead by the state of public opinion at the 
time that he came onto the bench."'); see also Lawrence v. Texas, 539 U.S. 558, 571-
72 (2003) ("In all events we think that our laws and traditions of the past half 
century are of most relevance here. These references show an emerging awareness 
that liberty gives substantial protection to adult persons in deciding how to conduct 
their private lives in matters pertaining to sex.") (emphasis added). 
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impression that some form of social consensus is emerging. 
In Atkins, mentioned above, the Supreme Court grounded its 
decision on a growing consensus on new aspects of moral
ity.208 Similarly, the European Court of Human Rights 
usually tries to discern whether some evolution in mentali
ties, even inchoate, seems to be present before chartering new 
territories.2°9 

This vision of constitutional review produces a paradox. 
Courts are supposed to defend individual rights, especially 
when minorities are at risk, but they usually are prompted to 
do so when the majority has become convinced that that indi
vidual right is important. If this is correct, however, this 
should lessen fears that constitutional review is an intracta
ble "counter-majoritarian difficulty ."210 

This attitude makes sense, because courts, when they have 
discretion, have no better way of "muddling through" than 
guessing where the general sentiment is going.211 Hence, 
only judicial ventures that meet with public approval have a 
chance to survive.212 Conversely, when courts equivocate 
themselves, for instance by guessing wrongly where the so
cial sentiment is going, social and institutional resistance 
fatally undermine their decisions, as illustrated by the 
destiny of Roe.21a 

Courts' dependency on their social environment explains 
why Professor Michelman has argued that judges should try 
to know as much as possible on the population's various 

208. Atkins v. Virginia, 536 U.S. 304, 311-12 (2002). ("'The basic concept 
underlying the Eighth Amendment is nothing less than the dignity of man .... The 
Amendment must draw its meaning from the evolving standards of decency that 
mark the progress of a maturing society."' (quoting Trop v. Dulles, 356 U.S. 86, 100-
01 (1958)). 

209. Chapman v. United Kingdom, 2001-I Eur. Ct. H.R. 93-94 ("The applicant 
urged the Court to take into account recent international developments .... 
However, the Court is not persuaded that the consensus is sufficiently concrete for it 
to derive any guidance as to the conduct or standards which Contracting States 
consider desirable in any particular situation."). 

210. See BICKEL, supra note 5, at 16-17. 
211. See Merrill, supra note 66, at 143-45. 
212. FEELEY & RUBIN, supra note 9, at 332-335. 
213. See SusAN TYLER HITCHCOCK, RoE v. WADE: PROTECTING A Wo:MAN's RIGHT 

TO CHOOSE 81-93 (2007). 
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ideas.2 14 From this perspective, judges' life-tenure, while im
portant to secure judicial independence in the review of 
individual rights,215 may be problematic as aging judges be
come increasingly out-of-phase with the society whose 
conflicts they are supposed to address.216 

In this context, transparency is the courts' strongest ally, 
because constitutional choices are more likely to convince 
other participants and remain on the books if courts defend 
and explain them rationally.217 This produces a virtuous cir
cle. The transparency requirement, with which we started as 
a matter of judicial discourse, leads to a vision of constitu
tional review that in turn can only be effective if it is 
transparent. 

214. See MICHELMAN, supra note 1, at 60 ("[T]his maximum feasible effort to get 
the basic laws and their major interpretations right would have to include 
arrangements for exposing the em.powered basic-law interpreters to the full blast of 
sundry opinions and interest-articulations in society, including on a fair basis 
everyone's opinions and articulations of interests."); see also PosT, supra note 155, at 
18 (judicial interpretation must be responsive to the nation). 

215. See, e.g., CttoPER, supra note 3, at 68. 
216. See POSNER, supra note 188, at 21 ("Judge-made law tends, however, to lag 

in its response to changed circumstances."). 
217. See Amartya Sen, Elements of a Theory of Human Rights, 32 PH1. & PUB. 

A.FF. 315, 334 (2004). The Supreme Court seems to agree with this when it 
emphasizes that the government cannot legislate "based on the benefits of public 
ignorance." See Bates v. State Bar of Arizona, 433 U.S. 350, 375 (1977); see also 
Chemerinsky, supra note 41, at 15 ("There is great cost to pretending that judging in 
constitutional cases can be value neutral. Value choices are hidden and implicit. 
The preferable alternative would be for the value choices to be transparent and 
explicit. This would facilitate discussion and debate among Justices and the legal 
community."). 


