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INTRODUCTION 

Consider the following scenario: 
Militia X, a significant military force, has established a 

base of operations in a densely populated neighborhood. Con
cealed within public and residential buildings, schools, 
hospitals and places of worship, are weapons stockpiles, firing 
positions, missile launchers, communications equipment, 
command and control centers, and other military facilities. 
The neighborhood serves as a launching site for missile at
tacks and raids against the civilians and armed forces of 
Country Y. The several hundred members of Militia X sta
tioned in the neighborhood do not wear uniforms and are 
indistinguishable from the other residents who number over 
10,000. 

The armed forces of Country Y have been entrusted with 
halting the attacks by Militia X. Country Y has issued warn
ings to civilians directing them to leave the neighborhood 
within a certain time period, but these have been largely un
heeded. People have also been seen congregating on the 
rooftops of buildings known to house military facilities. 

Over the last decade, this and similar scenarios have be
come increasingly typical of military confrontations between 
outlawed armed groups (represented by Militia X) and the 
forces of democratic nations committed to upholding Interna
tional Humanitarian Law (represented by Country Y). 1 

* L.L.M., Tel Aviv University; L.L.B., B.A., University of Cape Town; Lt. Col. 
(Res.), Israel Defense Forces; Member of the Israel Bar; International Law Consult
ant; Former Senior Legal Advisor, Israel Defense Forces. The views expressed in 
this article are entirely the author's own. 

1. Scenes of this type are characteristic of the conflicts between Israel and 
Hezbollah, Israel and Hamas, and the experience of the U.S. and her allies in Iraq 
and Afghanistan. 
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The modus operandi of Militia X has become endemic be
cause it constitutes a ''win-win" strategy for rogue actors. As 
this article will show, the only options open to Country Y are 
to refrain from attack or to risk being accused of violating In
ternational Humanitarian Law. Both outcomes advance the 
interests of Militia X. In this way, International Humanita
rian Law has become a weapon in the hands of the lawless. 

I. THE LAW GOVERNING ARMED CONFLICTS 

It is generally recognized that armed conflicts are governed 
by International Humanitarian Law (IHL), also known as the 
Law of Armed Conflict or the Law of War.2 The IHL provi
sions relevant to the present discussion are those dealing 
with the protection of civilians that are found chiefly in the 
Fourth Geneva Convention of 1949 and the 1977 Additional 
Protocols to the Geneva Conventions.3 Although "war-fight
ing democracies" like the U.S. and Israel are not signatories 
to the Additional Protocols,4 many of their provisions regard
ing the protection of civilians are regarded by these countries 
as reflecting Customary International Law and are thus 
binding.5 For the purposes of this Article, the provisions of 

2. ICRC, Advisory Serv. on Int'l Humanitarian Law, What is International 
Humanitarian Law? (July 2004), available at http://www.icrc.org/eng/assets/files/ 
other/what_is_ihl.pdf. Some may question whether particular situations can be 
correctly classified as armed conflicts, but it is assumed here that the situations 
discussed fall within this category. There is also a question as to whether or to what 
extent the body of law known as International Human Rights Law applies in 
situations of armed conflict. However, the relevance of IHL as a primary source of 
law governing armed conflicts is generally accepted, since it is lex specialis, 
specifically intended for this purpose. See id. IHI.. distinguishes between 
international and non~international armed conflicts, imposing more detailed 
obligations in the case of the former. See id. For the purposes of this article, it will 
be assumed that we are dealing with situations of international armed conflict, 
although this issue will often be moot in practice. 

3. Geneva Convention Relative to the Protection of Civilian Persons in Time of 
War, Aug. 12, 1949, 6 U.S.T. 3517, 75 U.N.T.S. 287 [hereinafter Geneva 
Convention]; Protocol Additional to the Geneva Conventions of 12 August 1949, and 
Relating to the Protection of Victims of International Armed Conflicts (Protocol I), 
June 8, 1977, 1125 U.N.T.S. 4 [hereinafter Additional Protocol I]. 

4. Curtis A. Bradley, The United States, Israel & Unlawful Combatants, 12 
Green Bag 2d 397, 398 (2009). 

5. Id. It is worth noting that most (though not all) of the objections to the 
Additional Protocols centered on specific controversial clauses. See Michael N. 
Schmitt, Military Necessity and Humanity in International Humanitarian Law: 
Preserving the Delicate Balance, 50 VA. J. INT'L L. 795, 812 (2010). For example, 
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the above instruments will be presumed to represent current 
IHL. 

II. NEW BREED OF BELLIGERENT 

This century has seen the large-scale emergence of a new 
breed of belligerent-one who forces us to re-examine pre-ex
isting assumptions regarding not only the military 
capabilities of non-state actors but also the reasoning and 
motivations of human beings. It is difficult to fathom the 
logic of the fighter who purposefully and regularly exposes 
his family, friends, and countrymen to danger. These new 
belligerents view the perceived justness of their cause as jus
tification for the crossing of all moral or legal boundaries in 
its pursuit. They have discovered what they perceive as a 
weakness of democracies: an aversion to civilian casualties 
and a respect for international law. They have also discov
ered the willingness of democracies to hold themselves and 
each other accountable for upholding the highest legal and 
moral standards. They have seen the increased pressure 
brought to bear on States through the use of universal juris
diction 6 in national courts around the world. The advent of 
international tribunals such as the International Criminal 
Court7 and the European Court of Human Rights8 now pro
vide jurisdiction to hold State officials and States, 
respectively, responsible for their actions under applicable in
ternational law. They have seen how the media, domestic 
public opinion, and domestic courts in democracies demand 

Article 1(4) of Additional Protocol I which applies the Protocol to "armed conflicts in 
which peoples are fighting against colonial domination and alien occupation and 
against racist regimes in the exercise of their right of self-determination .... " 
Additional Protocol I, supra note 3, at 7. 

6. Universal jurisdiction is the term denoting the exercise of jurisdiction by 
national courts over international offenses without requiring the traditional 
territorial or nationality links between a criminal offense and the domestic 
jurisdiction dealing with it. THE PRINCETON PRINCIPLES ON UNIVERSAL JURISDICTION 
23 (Stephen Macedo ed., 2001). 

7. The ICC came into being in 2002. See Rome Statute of the International 
Criminal Court, July 17, 1998, 2187 U.N.T.S. 3 (entered into force July 1, 2002) 
[hereinafter Rome Statute]. 

8. The ECHR was constituted in its current form in 1998. See Protocol No. 11 
to the Convention for the Protection of Human Rights and Fundamental Freedoms of 
4 November 1950, Restructuring the Control Machinery Established Thereby, May 
11, 1994, 2061 U.N.T.S. 12 (entered into force Nov. 1, 1998). 
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compliance and accountability in military operations.9 They 
have discovered that IHL can be manipulated to their advan
tage, 10 which apparently trumps the desire to ensure the 
safety of their own people. This article focuses on two unlaw
ful practices which have come to embody the strategy of the 
new belligerents: human shielding and perfidy. 

A. Human Shielding 

Human shielding involves the deliberate placing of civil
ians on or near military targets (active shielding) or 
conducting military operations from behind or amongst civil
ians (passive shielding).11 This practice is manifested not 
only on the tactical level using groups of civilians or individu
als; it is also widespread on the strategic level whereby the 
populations of entire villages or neighborhoods effectively be
come human shields when these locations host multiple 
military targets.12 Human shielding has a twofold objective: 
to deter a law-abiding adversary from attacking military 
targets or, alternatively, to boost civilian casualties with the 
object of delegitimizing the adversary's use of force. 

9. See, e.g., IsR. MINISTRY OF FOREIGN AFFAIRS, THE OPERATION IN GAZA: 

FACTUAL AND LEGAL AsPECTS, <Jll}[ 284-288 (2009) {hereinafter OPERATION IN GAZA]. 
The involvement of domestic courts is typically limited to after-the-fact criminal or 
civil proceedings. See Aharon Barak, The Supreme Court, 2001 Term-Foreword: A 
Judge on Judging: The Role ofa Supreme Court in a Democracy, 116 HARv. L. REV. 
19, 156--57 (2002). While the courts in most democracies regard real time 
supervision of military operations as being outside their purview, an exception is the 
Supreme Court of Israel which has shown its readiness to adjudicate on the conduct 
of ongoing military activities. See id. 

10. This manipulation of the law has been termed lawfare, defined by Major 
General Charles Dunlap as ''the strategy of using-or misusing-law as a substitute 
for traditional military means to achieve an operational objective." Major General 
Charles J. Dunlap, Jr., Lawfare Today: A Perspective, 3 YALE J. oF INTL AFF. 146, 
146 (2008). 

11. Michael N. Schmitt, Human Shields in International Humanitarian Law, 47 
CoLUM. J. TRANSNATL L. 292, 302 (2009). 

12. See id. at 295-96 (citing numerous examples of the use of human shielding, 
including al-Qaeda using "{human] shields, including children, to deter air strikes in 
Afghanistan"). 
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Human shielding is proscribed by IHL13 and has been ex
pressly defined as a war crime.14 Parties to a conflict are also 
under a positive duty to actively protect the civilians and ci
vilian objects under their control from the effects of attacks.is 

Under current IHL, military commanders confronted by an 
adversary using human shields have no good options. While 
the presence of civilians in the vicinity of a legitimate mili
tary target does not in itself preclude attacking that target, 
IHL imposes conditions in such circumstances which give a 
decisive advantage to the human shielder. A particular diffi
culty arises from the definition of what, inter alia, constitutes 
an indiscriminate attack and is therefore forbidden: "An at
tack which may be expected to cause incidental loss of 
civilian life, injury to civilians, damage to civilian objects, or a 
combination thereof, which would be excessive in relation to 
the concrete and direct military advantage anticipated."16 

13. Article 28 of the Fourth Geneva Convention states, 'The presence of a 
protected person may not be used to render certain points or areas immune from 
military operations." Geneva Convention, supra note 3, 6 U.S.T. at 3538, 75 
U.N.T.S. at 308. This provision is supplemented by Article 51(7) of Additional 
Protocol I: 

The presence or movements of the civilian population or individual 
civilians shall not be used to render certain points or areas immune 
from military operations, in particular in attempts to shield military 
objectives from attacks or to shield, favour or impede military 
operations. The Parties to the conflict shall not direct the movement of 
the civilian population or individual civilians in order to attempt to 
shield military objectives from attacks or to shield military operations. 

Additional Protocol I, supra note 3, at 26. 
14. Article 8(2)(b)(xxiii) of the Rome Statute defines the following as a war 

crime: "Utilizing the presence of a civilian or other protected person to render certain 
points, areas or military forces immune from military operations .... " Rome 
Statute, supra note 7, at 96. 

15. Article 58 of Additional Protocol I states: 
The Parties to the conflict shall, to the maximum extent feasible: 

(a) Without prejudice to Article 49 of the Fourth Convention, endeavour 
to remove the civilian population, individual civilians and civilian 
objects under their control from the vicinity of military objectives; 
(b) Avoid locating military objectives within or near densely populated 
areas; 
(c) Take the other necessary precautions to protect the civilian 
population, individual civilians and civilian objects under their control 
against the dangers resulting from military operations. 

Additional Protocol I, supra note 3, at 29. Article 49 deals inter alia with evacua
tions of civilians in Occupied Territory. See Geneva Convention, supra note 3, 6 
U.S.T. at 3548, 75 U.N.T.S. at 318. 

16. Additional Protocol I, supra note 3, at 26. 
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This is generally referred to as the proportionality rule and 
is considered a customary norm.17 Under this rule, law-abid
ing forces facing human shields have two choices: They can 
choose to refrain from attacking targets, thereby handing vic
tory to the adversary on a plate. Alternatively, they can 
attack their targets and risk being accused of indiscriminate 
attacks. It should be stressed that even when military com
manders take every feasible precaution to avoid or minimize 
civilian casualties as a result of the attack, under current 
IHL, they will still be exposed to accusations of indiscrimi
nate attacks. Line up a sufficient number of human shields 
on or near a legitimate target, and any attack might be la
beled "indiscriminate." Moreover, due to the lack of 
definition as to what constitutes "excessive" collateral dam
age, 1s even minimal harm to human shields will normally 
suffice for accusations of war crimes to be leveled.19 Thus, 

17. See George H. Aldrich, New Life for the Laws of War, 75 AM. J. lNT'L L. 764, 
778 (1981). 

18. This reality was highlighted by the committee established to review NATO's 
bombing campaign in the former Yugoslavia for the ICTY Prosecutor: 

The main problem with the principle of proportionality is not whether 
or not it exists but what it means and how it is to be applied. It is 
relatively simple to state that there must be an acceptable relation 
between the legitimate destructive effect and undesirable collateral 
effects. . . . Unfortunately, most applications of the principle of 
proportionality are not quite so clear cut. It is much easier to formulate 
the principle of proportionality in general terms than it is to apply it to 
a particular set of circumstances because the comparison is often 
between unlike quantities and values .... 

. . . It is unlikely that a human rights lawyer and an experienced 
combat commander would assign the same relative values to military 
advantage and to injury to noncombatants. Further, it is unlikely that 
military commanders with different doctrinal backgrounds and 
differing degrees of combat experience or national military histories 
would always agree in close cases. 

Final Report to the Prosecutor by the Committee Established to Review the NATO 
Bombing Campaign Against the Federal Republic of Yugoslavia, 'Il'Il 48, 50 (2000), 
available at http://www.icty.org/x/file/Press/nato061300.pdf. Collateral damage is 
the military's euphemism for unintended harm caused to civilians and civilian ob~ 
jects not taking a direct part in hostilities. 

19. Under the Rome Statute, the anticipated harm to civilians must be "clearly 
excessive" in order for the attack to constitute a war crime. See Rome Statute, supra 
note 7, at 95 (art. 8(2)(b)(iv)). However, this provision suffers from the same lack of 
definition as Additional Protocol I. See Additional Protocol I, supra note 3, at 26 (art. 
51(5)(b)). Furthermore, as Schmitt rightly observes, the potential for using lawfare 
"includes not only instances in which an intended operation would be prohibited due 
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the proportionality rule in tandem with the use of human 
shields has become a trump card for the new belligerent. 

B. Perfidy 

The other preferred weapon of the new belligerents is per
fidy-defined by Additional Protocol I as: "Acts inviting the 
confidence of an adversary to lead him to believe that he is 
entitled to, or is obliged to accord, protection under the rules 
of international law applicable in armed conflict, with intent 
to betray that confidence .... "20 

The new belligerents take pains to render themselves in
distinguishable from the civilian population. They are rarely 
to be found in uniform and will typically pose as non-combat
ant civilians, medical personnel, patients, journalists, 
women, the elderly, etc. to avoid being targeted. As with 
human shielding, this practice is employed not only on the 
tactical level but also on the strategic level. It includes wide
spread use of residential buildings, hospitals, ambulances, 
places of worship, schools, and the like as "innocent" fronts 
for military activity. Such conduct makes it extremely diffi
cult for attacking forces to distinguish between militants and 
military objects (which may be legitimately targeted) and ci
vilians and civilian objects (which may not).21 It has the 

to the presence of sufficient numbers of civilians, but also those in which the 
attacker's operations might be perceived as unlawful." Schmitt, supra note 11, at 
298. 

20. Additional Protocol I, supra note 3, at 21 (art. 37(1)). Perfidious conduct is 
to be distinguished from the use of legitimate ruses of war. Article 37(2) clarifies: 

Ruses of war are not prohibited. Such ruses are acts which are 
intended to mislead an adversary or to induce him to act recklessly but 
which infringe no rule of international law applicable in armed conflict 
and which are not perfidious because they do not invite the confidence 
of an adversary with respect to protection under that law. The 
following are examples of such ruses: the use of camouflage, decoys, 
mock operations and misinformation. 

Id. at 21-22. 
21. Article 52(2) of Additional Protocol I states: 

Attacks shall be limited strictly to military objectives. In so far as 
objects are concerned, military objectives are limited to those objects 
which by their nature, location, purpose or use make an effective 
contribution to military action and whose total or partial destruction, 
capture or neutralization, in the circumstances ruling at the time, 
offers a definite military advantage. 

Id. at 27. 
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effect of deterring legitimate attacks in some cases and driv
ing up civilian casualties in others. 

The resort to perfidy to kill, injure, or capture an adversary 
is proscribed by IHL22 and has been defined as a war crime.23 

The widespread practice of perfidy can make almost every
one on the battlefield an object of suspicion in the eyes of 
soldiers. 24 Current IHL offers no good solution to this prob
lem either. The standard of proof for determining when a 
person who is ostensibly a civilian can be legitimately re
garded as a militant is reflected in the presumption of civilian 
status contained in Additional Protocol I Article 50(1): "In 
case of doubt whether a person is a civilian, that person shall 
be considered to be a civilian."2 5 

There is a similar presumption pertaining to objects con
tained in Additional Protocol I Article 52(3): "In case of doubt 
whether an object which is normally dedicated to civilian pur
poses, such as a place of worship, a house or other dwelling or 

Id. 

22. Id. at 21 (art. 37(1)). 
It is prohibited to kill, injure or capture an adversary by resort to 

perfidy. Acts inviting the confidence of an adversary to lead him to 
believe that he is entitled to, or is obliged to accord, protection under 
the rules of international law applicable in armed conflict, with intent 
to betray that confidence, shall constitute perfidy. The following acts 
are examples of perfidy: 
(a) The feigning of an intent to negotiate under a flag of truce or of a 
surrender; 
(b) The feigning of an incapacitation by wounds or sickness; 
(c) The feigning of civilian, non-combatant status; and 
(d) The feigning of protected status by the use of signs, emblems or 
uniforms of the United Nations or of neutral or other States not Parties 
to the conflict. 

23. Rome Statute, supra note 7, at 94-96 (art. 8(2)(b)). War crimes include, 
inter alia: 

Id. 

Making improper use of a flag of truce, of the flag or of the military 
insignia and uniform of the enemy or of the United Nations, as well as 
of the distinctive emblems of the Geneva Conventions, resulting in 
death or serious personal injury; 

Killing or wounding treacherously individuals belonging to the hostile 
nation or army[.] 

24. See, e.g., Major Byron D. Greene, Bridging the Gap That Exists for War 
Crimes of Perfidy, THE ARMY LAW., Aug. 2010, at 45, 50. Understandably so, since 
seemingly "innocent" suicide bombers are a significant threat. See id. 

25. Additional Protocol I, supra note 3, at 26. 
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a school, is being used to make an effective contribution to 
military action, it shall be presumed not to be so used."26 

Consequently, law-abiding forces may target individuals 
only when their status as militants is beyond doubt.27 The 
same applies to objects. Considering that fighters in out
lawed organizations invariably do their utmost to appear 
civilian or use a "civilian" front for attacks, 2s this places a 
significant, and sometimes impossible burden on the law
abiding force while conferring a significant military advan
tage on the offender. It exposes the law-abiding force to 
accusations of war crimes each time it mistakes a civilian for 
a combatant or a civilian object for a military one. 

The problem is compounded by the fact that in situations of 
widespread perfidy, targeting decisions will frequently be 
based on secret or sensitive intelligence information. This is 
because the enemy's fighters and military objects will seldom 
be openly identifiable as such. Typically, such secret infor
mation cannot be disclosed as its publication could reveal 
intelligence sources to the enemy. This often results in the 
law-abiding force being unable to disclose or publish evidence 
in answer to accusations of unlawful attacks. 29 

The fact that almost everyone and everything appears "ci
vilian" also allows for fabrication of inflated civilian 
casualties and damage. This serves the propaganda purposes 
of the perfidious belligerent exceedingly well. ao 

26. Id. at 27. 
27. It is worth noting that at least some States have expressed reservations 

regarding the workability of this presumption. I JEAN-MARIE HENCKAERTS & LOUISE 

DoswALD-BECK, CUSTOMARY INTERNATIONAL HID.iANITARIAN LAW 23-24 (2005). 

28. See, e.g., Steven Erlanger, A Gaza War Full of Traps and Trickery, N.Y. 
TIMES, Jan. 11, 2009, at Al, available at http://www.nytimes.com/2009/01/11/world/ 
middleeast/llhamas.html ("Unwilling to take Israel's bait and come into the open, 
Hamas militants are fighting in civilian clothes; even the police have been ordered to 
take off their uniforms."); see also INTELLIGENCE AND TERRORISM INFO. CTR., liAMAs 

AND THE TERRORIST THREAT FROM THE GAZA STRIP: THE MAIN FINDINGS OF THE 

GOLDSTONE REPORT VERSUS THE FACTUAL FINDINGS <Jl 8 (March 2010) [hereinafter 

HMrAs AND THE TERRORIST THREAT], available at http://www.terrorism-info.org.il/ 
malam_multimedia/English/eng_n!pdf/g_report_el.pdf. 

29. OPERATION IN GAZA, supra note 9, <Jl<Jl 21, 251-52, 254, 381. 

30. See, e.g., INTELLIGENCE AND TERRORISM INFO. CTR., HEZBOLLAH's UsE OF 

LEBANESE CMLIANS AS HID.1AN SHIELDS: THE EXTENSIVE MILITARY INFRASTRUCTURE 

POSITIONED AND HIDDEN IN POPULATED AREAS FROM WITHIN THE LEBANESE TOWNS 

AND VILLAGES DELIBERATE ROCKETS A'ITACKS WERE DIRECTED AGAINST CMLIAN 

TARGETS IN ISRAEL <Jl 3 (Nov. 2006) {hereinafter liEZBOLLAH's USE OF LEBANESE 
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Ill. IHL AS A WEAPON-THE ISRAELI EXPERIENCE 

Perhaps the best examples of how effectively IHL can be 
manipulated against law-abiding democracies are to be found 
in the experiences of the Israel Defense Forces (IDF) during 
and after the 2006 Second Lebanon War and "Operation Cast 
Lead" in the Gaza Strip from December 2008 to January 
2009. . 

In those conflicts, the Israelis were faced by Hezbollah in 
Lebanon and Hamas in Gaza respectively, both employing 
the tactics of Militia X in the opening example while subject
ing Israel's civilians to massive missile attacks. 31 

Fighting under the spotlight of the media and human 
rights organizations,32 the Israelis found themselves facing 
human shielding and perfidy at every turn. In fact, engage
ments not involving the enemy's use of these practices were a 
rarity.ss 

Firstly, on an operational level, there is no doubt that Is
raeli military operations were hampered or complicated as a 
result of the ID F's reluctance to inflict civilian casualties and 
its commitment to IHL in the face of widespread human 
shielding and perfidy. Without downplaying the military ca
pabilities of Hezbollah or Hamas, it is reasonable to surmise 

CIVILIANS], available at http://www.terrorism-info.org.il/malam_multimedia/English/ 
eng_n/pdf/human_shields_efs.pdf. 

31. See id. (_1{5[ 1-12; liAMAs AND THE TERRORIST THREAT, supra note 28, <)(112-10, 
15. Close to 4,000 missiles were fired into Israel by Hezbollah during the Second 
Lebanon War. Efraim Halevy,Forward to HEZBOLLAH's UsE OF LEBANESE CNILIANS, 

supra note 30. During 2008 alone, over 3,000 rockets and mortars were fired by 
militants in Gaza into Israel. liAMAs AND THE TERRORIST THREAT, supra note 28, 1J[ 
90A. 

32. See, e.g., AMNESTY !NT'L, IsRAEriGAZA: OPERATION 'CAST LEAD': 22 DAYS OF 
DEATH AND DESTRUCTION, AI Index MDE 15/015/2009, at 4-5 (July 2009) 
[hereinafter 22 DAYS OF DEATH AND DESTRUCTION]; AMNESTY INT'L, IsRAEriLEBANON: 
DELIBERATE DESTRUCTION OR "COLLATERAL DAMAGE"? ISRAELI ATTACKS ON CNILIAN 
INFRASTRUCTURE, AI Index MDE 18/0007 /2006, at 2--3 (Aug. 2006) [hereinafter 
DELIBERATE DESTRUCTION OR "COLLATERAL DAMAGE"?]. Israel's conflicts have always 
been particularly accessible to outside coverage, due in large measure to the open 
nature of Israeli society and the geographical proximity of the hospitable Israeli 
home front to the front lines. 

33. Copious documentation on the use of human shields by Hezbollah in 
Lebanon and Hamas in Gaza is available on the website of the Meir Amit 
Intelligence and Terrorism Information Center (http://www.terrorism-info.org.il). 
See, e.g., HAMAs AND THE TERRORIST THREAT, supra note 28, 51'1[ 2-10, 15; 
HEZBOLLAH's UsE OF LEBANESE CNILIANS, SUPRA note 30, 5(1{ 1-9. 
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that had either of these groups engaged the Israelis in a 
"clean" fight34 (or iflsrael had "taken off the gloves") the rele
vant conflict would have ended swiftly and decisively in 
Israel's favor. In both cases the conflicts ended indecisively. 
Both Hezbollah and Hamas survived these engagements and 
have succeeded in regrouping and rearming fairly rapidly."5 

Although the Israelis were generally satisfied with the per
formance of the IDF in Operation Cast Lead, the same could 
not be said for the Lebanon conflict which was regarded, in 
many respects, as an operational failure.36 

On the political and diplomatic levels, the Israelis were ex
coriated for "indiscriminate" and "disproportionate" attacks37 

despite their demonstrably high level of diligence in upholding 
IHL"8 and their well-documented efforts to avoid civilian cas
ualties among the local population.39 Although IDF forces 
distributed numerous warnings to civilians before attacking, 
including to inhabitants of specific buildings;40 although they 
aborted many planned attacks and frequently diverted mis
siles in mid-flight when civilians were spotted close to 

34. A "clean" fight being one fought in accordance with llll.. 
35. See liAMAs AND THE TERRORIST THREAT, supra note 28, (]['II 133, 135, 137, 150; 

HEZBOLLAH's USE OF LEBANESE CIVILIANS, supra note 30, CJ['[ 46-49. 
36. See DAVIDE. JOHNSON, MILITARY CAPABILITIES FOR HYBRID WAR: INSIGHTS 

FROM THE ISRAEL DEFENSE FORCES IN LEBANON AND GAZA 3-4, 6-7 (2010). In light of 
the perceived failures in the Second Lebanon War, the Israeli Government 
established the ''Winograd Commission" to investigate the shortcomings. Id. at 4. 

37. See, e.g., Human Rights Council, Human Rights in Palestine and Other 
Occupied Arab Territories: Report of the United Nations Fact Finding Mission on the 
Gaza Conflict, H 41--42, 62, U.N. Doc. AIHRC/12/48 (Sept. 15, 2009). 

38. See OPERATION IN GAZA, supra note 9, tjj'i[ 283-311. The IDF has a highly 
developed legal arm-the Military Advocate General's Corps, responsible for 
providing legal advice and training on IHL to commanders as well as prosecuting 
violations ofIHL by Israeli military personnel. Id. 'i(!j[ 212, 286-301. IDF operations 
are also subject to judicial scrutiny by the Israel Supreme Court which has 
adjudicated on questions of IHL in response to petitions by affected parties and 
human rights groups. Id. ~(CJ[ 300-303. See also !SR. MINISTRY OF FOREIGN AFFAIRS, 
GAZA OPERATIONS INVESTIGATIONS: AN UPDATE passim (Jan. 2010), available at http:/ 
/www .mfa.gov.il/NR/rdonlyres/8E841A98-1755-413D-AlD2-8B30F64022BE/O/Gaza 
OperationinvestigationsUpdate.pdf; IsR. MINISTRY OF FOREIGN AFFAIRS, GAZA 
OPERATIONS INVESTIGATIONS: SECOND UPDATE passim (July 2010), AVAILABLE AT 
http://www.mfa.gov.il/NR/rdonlyres/1483B296-7439-4217-933C-653CD19CE859/0/ 
GazaUpdateJuly2010.pdf. 

39. OPE~TION IN GAZA, supra note 9, !j['.I[ 249-265. 
40. Id. at <][<][ 262-263. According to IDF accounts, during Operation Cast Lead 

the IDF distributed approximately 2,500,000 leaflets and made upwards of 165,000 
telephone calls warning people of impending attacks. Id. at '![ 264. 
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targets;41 although they used expensive high-precision muni
tions in an effort to reduce collateral damage;42 although they 
developed the successful technique of knocking on the roof43 

to disperse civilians congregated around targets-most of 
these efforts were greeted with cynicism and derision by 
many in the international community.44 There have even 
been attempts to bring about the prosecution of Israeli mili
tary personnel and political leaders for alleged "war 
crimes."45 

Much of the invective directed against the Israelis is un
doubtedly motivated by bias or political expediency. Some 
may be ascribed to ignorance or naivete. However, the prob
lem goes beyond the ill-will or confusion oflsrael's detractors. 
The fact remains that IHL is readily available as a tool to 
delegitimize any military operation by any law-abiding mili
tary force faced with an adversary employing widespread 
human shielding and perfidy. 

The fact that Israel is finding itself demonized and 
criminalized at the hands of the world community for the con
duct of its military operations in Lebanon and Gaza is 
nothing short of a victory for Hezbollah and Hamas, both be
ing organizations dedicated to the destruction of Israel. 46 

However, whatever one's predisposition towards Israel, what 
should concern people genuinely interested in protecting ci
vilians is the incentive provided to groups who deliberately 

41. Id. at 'll'll 130-131, 255-256. 
42. Id. at 'll'll 255, 350. 
43. This involves the use of telephonic messages and small non-explosive 

munitions to warn-off people congregating on or near a military target. Id. <JI 264. 
44. See, e.g., Human Rights Council, supra note 37, 4}(CJ[ 497-540 (stating, inter 

alia, that telephone warnings "generated fear and uncertainty"). 
45. See, e.g., Palestine, Int'l Crim. Ct., http://www.icc-cpi.int/Menus/IC9/ 

Structure+of+the+Court/Office+of+the+Prosecutor/Comm+and+Ref/Palestine/ (last 
visited Mar. 11, 2011) (discussing the Palestinian Authority's attempt to transfer 
jurisdiction to the ICC through Article 12(3) of the Rome Statute); see also Press 
Release, Am. Ctr. for Law & Justice, Possibility of Prosecution of Israeli Political and 
Military Leaders for Recent Events in Gaza (Mar. 9, 2009), http://www.aclj.org/ 
media/pdf/ICCandlsrael.pdf. 

46. Hamas Charter pmbl. (1988), available at http://avalon.law.yale.edu/20th_ 
century/hamas.asp; Nigel Brew, Hezbollah in Profile, DEPT. OF THE PARLIAMENTARY 
LIBR., Res. Note No. 42, June 2, 2003 (Austl.), available at http://www.aph.gov.au/ 
library/pubs/rn/2002-03/03rn42.pdf; see also !NTELLIGENCE AND TERRORISM INFO. 
CTR., THE liAMAs CHARTER 2-3 (Mar. 21, 2006), available at http://www.terrorism
info.org.il/malam_multimedia/English/eng_n/pdf/hamas_charter.pdf. 
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attack civilians and expose their own civilians to attack, to 
persist and even expand their use of human shielding and 
perfidy due to the obvious benefits involved.47 

IV. SOLUTIONS TO THE PROBLEM WITiilN CURRENT IHL 

The only concrete solution offered by current IHL to the 
problems of human shielding and perfidy is the prohibition 
and criminalization of these practices as described above. 
While these may certainly be a deterrent for law-abiding na
tions from employing such tactics, this has had no discernible 
effect on the serial offenders who are typically in a position of 
having nothing to lose because their organizations are out
lawed anyway48 and they are generally guilty of more 
egregious crimes. 49 

Another solution nominally available under current IHL is 
the possibility of reprisal by the non-offender against the of
fending party.50 However, this option is fraught with 
difficulty and, according to some, has been largely emptied of 
content by the restrictions enumerated in Additional Protocol 
r.s1 

47. Israel has recently made public intelligence reports showing how Hezbollah 
forces have embedded themselves in South Lebanese villages in anticipation of a 
future conflict with Israel. See Intelligence Maps: How Hezbollah Uses Lebanese 
Villages as Military Bases, IsR. DEF. FORCES (July 8, 2010), http://idfspokesperson. 
com/2010/07/08/intelligence-maps-how-hezbollah-uses-lebanese-villages-as-military
bases-7 ~uly-2010/. 

48. See, e.g., Foreign Terrorist Organizations, U.S. DEPARTMENT OF STATE (Nov. 
24, 2010), http://www.state.gov/s/ct/rls/other/des/123085.htm (listing, among others, 
Hamas, Hezbollah and Al Qaeda); see also AUDREY KURTH CRONIN ET AL., CoNG. 
RESEARCH 8ERV., RL 32223, FOREIGN TERRORIST ORGANIZATIONS (Feb. 6, 2004). 

49. CRONIN ET AL., supra note 48, at 27, 34, 83-85. 
50. The following classic definition of reprisal is: 

Reprisals are an act of self-help on the part of the injured states, 
responding after an unsatisfied demand to an act contrary to 
international law on the part of the offending State .... They would be 
illegal if a previous act contrary to international law had not furnished 
the reason for them. They aim to impose on the offending State 
reparation for the offense or the return to legality in avoidance of new 
offences. 

Andrew D. Mitchell, Does One Illegality Merit Another? The Law of Belligerent Re
prisals in International Law, 170 MIL. L. REV. 155, 156 (2001) (alteration in original) 
(quoting The N aulilaa Case, 8 Trib. Arb. Mixtes 422-25 (Port.-Ger. 1928)). 

51. "This prohibition of attacks by way of reprisals and other prohibitions of the 
same type contained in the Protocol and in the Conventions have considerably 
reduced the scope for reprisals in time of war." ICRC, COMMENTARY ON THE 



60 Regent Journal of Law & Public Policy [Vol. 3 

Some scholars have proposed a partial solution to the 
human shielding problem by categorizing voluntary human 
shields as direct participants in hostilities.52 This classifica
tion would allow them to be targeted in the same way as 
militants. This option is made possible by the general lack of 
agreement or definition as to what constitutes direct partici
pation in hostilities (DPH),53 however, many consider the 
approach as taking the definition ofDPH too far. 54 Moreover, 
there are often practical difficulties with determining 
whether a human shield is indeed engaging in the practice 
voluntarily. 

Another approach argues that human shielding changes 
the calculus of what would be considered "excessive" collat
eral damage under the principle of proportionality. This is 
done by taking into account the fact that civilian casualties 

ADDITIONAL PROTOCOLS OF 8 JUNE 1977 TO THE GENEVA CONVENTION OF 12 AuGUST 

1949, at 627 (Yves Sandoz et al. eds., 1987). Among the numerous restrictions 
applying to reprisals, Article 51(6) of Additional Protocol I prohibits reprisal attacks 
against the civilian population or civilians, while Article 52(1) prohibits reprisals 
against civilian objects. See Additional Protocol I, supra note 3, at 26-27. Article 
51(8) expressly rules out releasing a party from its obligations towards civilians in 
the event of human shielding by the adversary. See id. at 27. It is noteworthy that 
the United Kingdom, although a signatory to Additional Protocol I, saw fit to register 
a reservation regarding the aforementioned limitations on reprisals: "The 
obligations of Articles 51 and 55 are accepted on the basis that any adverse party 
against which the United Kingdom might be engaged will itself scrupulously observe 
those obligations." Corrected Letter from Christopher Hulse, Ambassador of the 
U.K., to the Swiss Government § m (Jan. 28, 1998), in BRITISH lNsT. OF INT'L & 
COMPARATIVE LAW, IMPLEMENTATION OF INTERNATIONAL HUMANITARIAN LAW & 
INTERNATIONAL HUMAN RIGHTS: UNITED KINGDOM, COUNTRY REPORT app. 3, at 110 
(2009). 

52. For instance, former Israel Supreme Court President, Aharon Barak, in the 
landmark "Targeted Killings" decision: 

Certainly if [human shields] are acting in this way because they were 
compelled to do so, these innocent civilians should not be regarded as 
taking a direct part in the hostilities. They are themselves the victims 
of terrorism. But if they are acting in this way voluntarily because of 
their support for a terrorist organization, they should be regarded as 
persons who are taking a direct part in the hostilities. 

HCJ 769/02 Pub. Comm. Against Torture in Israel v. Gov't of Israel (2) IsrLR 459, 
498 [2006]; see generally Schmitt, supra note 11 (discussing the legality of the use of 
human shielding). 

53. See ICRC, INTERPRETIVE GUIDANCE ON THE NOTION OF DIRECT PARTICIPATION 
IN HOSTILITIES UNDER INTERNATIONAL HUMANITARIAN LAw 5-7, 41-42 (May 2009) 
[hereinafter INTERPRETIVE GUIDANCE] ("Treaty IHL does not define direct 
participation in hostilities, nor does a clear interpretation of the concept emerge 
from State practice or international jurisprudence."). 

54. See Schmitt, supra note 11, at 316-18. 
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will necessarily be higher when militants exploit human 
shielding.ss Yet, this approach suffers from the same lack of 
certainty that encompasses the proportionality rule 
generally. 

The presumption of civilian status contained in Additional 
Protocol I Article 50(1), which provides a legal shelter for per
fidious conduct, has been somewhat mitigated by the 
reservations and practice of some countriess6 and the pro
nouncements of the ICRC.s7 However, the provision, which 
was adopted by consensus of the States party to Additional 
Protocol I, is in force and widely recognized as legally 
binding.58 

CONCLUSION 

The inescapable conclusion of this brief analysis is that 
IHL is failing in the primary role for which it was created-to 

55. An eminent exponent of this view is Professor Yoram Dinstein: 
[T]he principle of proportionality remains prevalent. However, even if 
that is the case, the actual test of excessive injury to civilians must be 
relaxed. That is to say, the appraisal whether civilian casualties are 
excessive in relation to the military advantage anticipated must make 
allowances for the fact that-if an attempt is made to shield military 
objectives with civilians-civilian casualties will be higher than usual. 

YoRAM DINSTEIN, THE CONDUCT OF HOSTILITIES UNDER THE LAw OF INTERNATIONAL 

ARMED CONFLICT 131 (2004). 
56. For example, upon ratifying Additional Protocol I, "France and the United 

Kingdom expressed their understanding that this presumption does not override 
commanders' duty to protect the safety of troops under their command or to preserve 
their military situation, in conformity with other provisions of Additional Protocol I." 
HENCKAERTS & DosWALD-BECK, supra note 27, at 24. 
The U.S. Naval Handbook seems to place the emphasis on the good faith of the 

attacking party (the United States is not a signatory to Additional Protocol I): 
Direct participation in hostilities must be judged on a case-by-case 
basis .... Combatants in the field must make an honest determination 
as to whether a particular person is or is not taking a direct part in 
hostilities based on the person's behavior, location and attire, and other 
information available at the time. 

DEP1T OF THE NAVY, DEP'T OF HOMELAND SEC. & U.S. COAST GUARD, THE COM
MANDER'S liANDBOOK ON THE LAw OF NAVAL OPERATIONS 8-1 (July 2007). 

57. IIENCKAERTS & DoswALD-BECK, supra note 27, at 24 ("[W]hen there is a 
situation of doubt, a careful assessment has to be made under the conditions and 
restraints governing a particular situation as to whether there are sufficient 
indications to warrant an attack. One cannot automatically attack anyone who 
might appear dubious."). 

58. See Additional Protocol I, supra note 3, at 396-428. 
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protect civilians in armed conflict. IHL is achieving the exact 
opposite by providing incentives for outlawed armed groups 
to deliberately endanger civilians. 

Clearly, legal considerations are not the only factors ham
pering the armed forces of law-abiding States in confronting 
those who use human shielding and perfidy. Law-abiding de
mocracies have an inherent aversion to civilian casualties 
that would remain (it should forever be so) even if the legal 
strictures were modified. However, current IHL serves to ex
acerbate an already difficult problem. 

It is reasonable to surmise that the framers of IHL did not 
envisage practices like human shielding and perfidy becom
ing the norm. Such conduct was likely seen as an aberration 
and it was probably not seriously anticipated that a belliger
ent would deliberately expose its own citizens to harm, let 
alone welcome such harm.59 Certainly one of the prime moti
vations for States to join the IHL Conventions was to protect 
their own civilian populations. This was manifested in their 
readiness to agree to protections for the civilians of an enemy 
in return for a reciprocal undertaking. 

Similarly, it is doubtful whether human shielding and per
fidy were ever attributed potential strategic importance by 
States. As long as the presence of civilians on the battlefield 
was understood to be the exception rather than the rule, the 
principle of proportionality and the presumption of civilian 
status would not have been viewed as possible game
changers. 

IHL also assumes a measure of accountability by belliger
ent States.60 While such accountability may be limited, there 
are generally (and increasingly, specific) costs attached to un
lawful conduct by States. The serial human shielding and 
perfidy offenders, however, are typically non-state actors 
without any incentives to desist from their crimes. 

It may be appealing to argue that IHL should be amended 
to address this problem, but it is far from clear what amend-

59. More typically, historical instances of human shielding involved the use of 
foreign civilians rather than those of the offending party. See, e.g., Schmitt, supra 
note 11, at 294-95 (footnotes omitted). 

60. See Geneva Convention, supra note 3, 6 U.S.T. at 3518, 75 U.N.T.S. at 288 
(art. 1); Additional Protocol I, supra note 3, at 7 (art. 1(1)). 
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ments should or could be made, if at all. Democratic nations 
would justifiably be loath to water-down the principles of dis
tinction and proportionality which are rooted in the 
fundamental ethical values of these societies. Also, it is un
realistic to expect the international community to reach an 
internationally binding covenant on the matter in the near 
future. Gi This said, it may be worthwhile for countries di
rectly affected by the current situation, namely the ''war
fighting democracies," to attempt to formulate a common doc
trine to deal with the problem. With time, such a doctrine 
might achieve the status of Customary International Law. 

Until then, governments, international bodies, and NGOs 
concerned with the implementation of IHL can play a role by 
trying to reduce the perceived ''benefit" of civilian casualties 
for the offenders. Admittedly, this could be challenging for 
organizations concerned with human rights. Civilian casual
ties shock the conscience of any decent person. In situations 
of human shielding and perfidy, these casualties are wrought 
by the bullets and shrapnel of the law-abiding democracies. 
As such, the latter become the natural and immediate targets 
of a rush to judgment by the human rights community anx
ious to give vent to its outrage. What is required from those 
concerned with human rights is greater circumspection and 
an effort to look beyond the direct cause of the casualties and 
to concentrate on the underlying cause-the human shielding 
and perfidy of the adversary. Regrettably, to date, many 
"fact-finders" covering these conflicts have generally chosen 
to deny, ignore, or downplay the phenomenon.62 The interest 
of protecting civilians would be better served by exposing and 
condemning the practices of human shielding and perfidy and 
focusing the blame for resultant civilian casualties on the of
fenders, who should be arrested, prosecuted, and sued 
whenever possible. 

61. Experience has shown that the international community has difficulty 
reaching consensus on these issues. A recent example is the project undertaken by 
the ICRC attempting to clarify the meaning of "direct participation in hostilities." 
See INTERPRETIVE GUIDANCE, supra note 53, at 9-10. A six year process, involving 
multiple meetings of 40-60 experts each, failed to achieve consensus on the subject. 
See id. 

62. See, e.g., 22 DAYS OF DEATH AND DESTRUCTION, supra note 32, at 6-53; see 
also lIAMAs AND THE TERRORIST THREAT, supra note 28, <JI<JI 1-17 (discussing the 
shortcomings of the Goldstone Report}. 
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In addition, whereas the traditional focus of military tech
nological research and development has been towards 
creating more destructive and more powerful weapons, many 
of these efforts would be wisely redirected towards the devel
opment of weapon systems aimed at circumventing the 
challenges posed by human shielding and perfidy. The same 
goes for operational techniques, which should be developed 
hand-in-hand with technology for this purpose. An excellent 
example of this is the Israeli knocking on the roof procedure 
described above. as 

It is also crucial that judges, prosecutors and fact-finders 
develop an appreciation of the very real challenges and di
lemmas faced by law-abiding armed forces when confronting 
human-shielding, perfidious enemies, and factor these into 
their judgments. It is submitted that when determining re
sponsibility for civilian casualties and damage to civilian 
objects, the focus should be on two elements: First, was there 
human shielding, perfidy, or a failure to fulfill the obligations 
of a defender regarding precautions required to be taken 
against the effects of attacks?64 Secondly, did the attacking 
party take all feasible precautions in the circumstances to 
minimize civilian casualties from the attack?65 

63. See supra note 43. 
64. See Geneva Convention, supra note 3, 6 U.S.T. at 3538, 75 U.N.T.S. at 308 

(art. 28); Additional Protocol I, supra note 3, at 26 (art. 51(7)). 
65. Article 57 of Additional Protocol I addresses precautions in attack: 

With respect to attacks, the following precautions shall be taken: 
(a) Those who plan or decide upon an attack shall: 
(i) Do everything feasible to verify that the objectives to be attacked 

are neither civilians nor civilian objects and are not subject to special 
protection but are military objectives within the meaning of paragraph 
2 of Article 52 and that it is not prohibited by the provisions of this 
Protocol to attack them; 

(ii) Take all feasible precautions in the choice of means and methods of 
attack with a view to avoiding, and in any event to minimizing, 
incidental loss of civilian life, injury to civilians and damage to civilian 
objects; 

(c) Effective advance warning shall be given of attacks which may affect 
the civilian population, unless circumstances do not permit. 
When a choice is possible between several military objectives for 

obtaining a similar military advantage, the objective to be selected 
shall be that the attack on which may be expected to cause the least 
danger to civilian lives and to civilian objects. 

Additional Protocol I, supra note 3, at 29 (art. 57(2)-{3)); see also id. at 27 (art. 52(2)). 
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In situations where both elements are present, this should 
serve to significantly diminish the degree of culpability for 
ensuing civilian casualties on the part of the attacker.es No 
one should be allowed to profit from abuses of IHL. 

66. This is particularly important with regard to determinations of criminal 
liability where the challenges and complexities of the battlefield should always be 
taken into account. 


