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I. INTRODUCTION 

Since the ratification of the United States Constitution, federal judicial power 
has extended to controversies between foreign plaintiffs and domestic defendants. 1 

The scope of the Alien Tort Statute (ATS), which generally grants federal subject 
matter jurisdiction over the tort claims of foreign plaintiffs, has been an issue of 
uncertainty since its enactment in l 789. The ATS specifically provides that "district 
courts shall have original jurisdiction of any civil action by an alien for tort only, 
committed in violation of the law of nations or a treaty of the United States."2 This 
Note examines the many hurdles faced by foreign claimants attempting to establish 
subject matter jurisdiction in the United States by invoking the ATS. 

In Part II of this Note, we examine the historical background of the ATS, which 
established the foundation of this far-reaching statute. In Part Ill, we analyze the 
most common defense to the ATS claim for subject matter jurisdiction in the United 
States. Part IV explores the application, development, and comparison of landmark 
cases that have shaped the contemporary scope of this statute. Part V reviews the 
development of case law, refines the meaning of the ATS, and redefines its 
jurisdiction. Finally, in Part VI, we examine the future direction of the ATS and its 
potential meaning for the Twenty-First Century. 

II. HISTORICAL BACKGROUND 

In the Federalist Papers, Alexander Hamilton set the foundation for the 
necessity of original jurisdiction for a civil action by an alien for a tort: 'The Union 
will undoubtedly be answerable to foreign powers for the conduct of its members ... 
As the denial of perversion of justice by the sentences of courts ... is with reason 
classed among the just causes of war, it will follow that the federal judiciary ought to 
have cognizance of all causes in which the citizens of other countries are 
concerned."3 Hamilton's vision was passed into law as the Alien Tort Statute, which 
originated from a clause in the first Judiciary Act of 1789: "[The district courts] shall 
also have cognizance, concurrent with the courts of the several States, or the circuit 
courts ... of all causes where an alien sues for a tort only in violation of the law of 
nations or a treaty of the United States. "4 

* Notes & Technical Editor, 2000-01, Regent Journal of International Law; J.D., Regent University 
School of Law, 2001; B.A., Hampden-Sydney College, 1998. The author would like to thank his mother, 
Cynthia M. Noble, for her support and encouragement. 

I U.S. CONST. art. III. § 2, cl. 1, amended by U.S. CONST. amend. XI; see David I. Becker, Note, A 
CALL FOR THE CODIFICATION OF THE UNOCAL DOCTRINE. 32 CORNELL INT'L L.J. 183, 184 
(1998). 

2 28 U.S.C. § 1350 Alien's action for Tort, The Alien Tort Statute is also referred to as the Alien 
Tort Claim Act (ATCA) and the Alien Tort Act (ATA). 

3 THE FEDERALIST No. 80, at 476 (Alexander Hamilton) (Clinton Rossiter ed., 1961). John Jay also 
suggests the need to find jurisdiction for a tortious action brought by an alien. THE FEDERALIST No. 3 at 
45 (John Jay) (Clinton Rossiter ed., 1961); see Charles F. Marshall, RE-FRAMING THE ALIEN TORT ACT 
AFTERKADIC v. KARADZIC, 21 N.C.J. Int'! L. & Com. Reg. 591, 599 (1996). 

4 Becker, supra note l, at 189 (quoting the Judiciary Act of 1789, ch. 20, § 9(b), I Stat. 73, 77 
(1789)). 
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Former United States Supreme Court Chief Justice Oliver Ellsworth, the 
Judiciary Act's principal drafter, left little evidence of the committee's actual intent 
outside the actual wording of the ATS.5 One Second Circuit judge, commenting on 
the statute's mysterious past, dubbed it a "Legal Lohengrin" (after a shadowy 
character in a Wagner opera) and remarked that "no one seems to know from whence 
it came."6 Although Congress has modified the wording of this clause on three 
subsequent occasions, these modifications have not substantially altered the statute's 
meaning.7 

The ATS was largely ignored for nearly two centuries,' and prior to 1980, 
litigants only twice successfully invoked the statute to confer jurisdiction.' Plaintiffs 
rarely pleaded subject matter jurisdiction under the ATS, because when they did, 
courts generally dismissed jurisdiction on the §rounds that the defendants' alleged 
conduct did not violate the law of nations. 1 This lack of ATS precedent in 
conjunction with an absence of clear legislative intent has led to uncertainty in the 
application of the statute. 11 

ill. FOREIGN SOVEREIGN IMMUNITIES ACT OF 1976 

The Foreign Sovereip Immunities Act (FSIA) of 1976 presents a substantial 
barrier to ATS litigation.' Under the FSIA, a foreign state enjoys general immunity 
from civil actions for damages, unless the damages occurred in the United States or 
the matter falls within one of the FSIA' s enumerated exceptions to foreign sovereign 
immunity." These exceptions include: (!) an express or implied waiver; (2) 
involvement iu commercial activities; (3) taking of property that is currently present 
in the United States; (4) acquisition of a gift by succession of property that is 
currently present in the United States; (5) commission of noncommercial torts inside 

5 Marshall, supra note 3, at 598 (ciling William R. Castro, Federal Courts Protective Jurisdiction 
Over Torts Committed in Violation of the Law of Nations, 18 CONN. L. REV. 467, 495 (1986)). 

6 Becker, supra note I, at 189-90 (quoting ITT v. Vencap, Ltd., 519 F.2d 1001, 1015 (2d Cir. 
1975)). Second Circuit Judge Friendly does not have his full name published in his opinion. 

7 Id. at 189; see Joseph Modeste Sweeney, A Tort Only in Violation of the Law of Nations, 18 
HASTINGS INT'L & COMP. L. REV. 445, 448-49 (l 995). Congress first modified the clause in Section 563 
(Sixteenth) in the Revised Statutes of 1873. Id. The second modification by Congress occurred when 
Section 563 became Section 24 (Seventeenth) of the Act of March 3, 1911. Id. Congress made its third 
and final modification when the clause in Section 24 became Section 1350 of Title 28 of the United States 
Code. Id. 

8 See id. (citing GARY B. BORN, INTERNATIONAL CIVIL LmGATION IN UNITED STATES COURTS 36 
(1996)). 

9 Sung Teak Kim, Note, Adjudicating Violations of International Law: Defining the Scope of 
Jurisdiction Under the Alien Tort Statute - Trajano v. Marcos, 27 CORNELL INT'L L.J. 387, 418 n.13 
(1994). The two cases which invoked the Alien Tort Statute for jurisdiction were Bolclzos v. Darrel, 3 F. 
Cas. 810 (D.S.C. 1795) (No. 1,607) (a French citizen brought an action for restitution of "neutral 
property," slave cargo on a Spanish ship owned by a neutral, British owner, captured as a prize of war) 
and Adra v. Clift, 195 F. Supp. 857 (D. Md. 1961) (a Lebanese father sued an Iraqi mother for custody of 
his daughter. The plaintiff claimed jurisdiction under the Alien Tort Statute alleging that falsifying a 
passport to bring a child into the United States and concealing a child's nationality were violations of 
international law as required by the Alien Tort Statute). Id. 

10 Becker, supra note I, at 77. 
11 Tel-Oren v. Libyan Arab Republic, 726 F. 2d 774, 812 (1984). 
12 Thomas Cochrane, Note, THE LAW OF NATIONS IN CYBERSPACE: FASHIONING A CAUSE OF 

ACTION FOR THE SUPPRESSION OF HUMAN RIGHTS REPORTS ON THE INTERNET, 4 MICH. TELECOMM & 
TECH. L. REV. 157. 187 (1998). 

13 Armin Rosencranz & Richard Campbell, FOREIGN ENVIRONMENTAL AND HUMAN RIGHTS SUITS 
AGAINST U.S. CORPORATIONS IN U.S. COURTS, 18 STAN. ENVTL. L.J. 145, 201 (1999) (citing Flatow v. 
The Islamic Republic of Iran, No. 97-396, 1998 U.S. Dist. LEXIS 2795 (D.D.C. Mar. 11, 1998)). 
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the United States; and (6) involvement in certain maritime activities. 14 The FSIA's 
enumerated exceptions provide the only mechanism for obtaining jurisdiction under 
the ATS over a foreign state and its agencies or instrumentalities. 1 

On October 21, 1976, Congress enacted 28 U.S.C. §1604, which is entitled 
Immunity of a Foreign State from Jurisdiction, to the FSIA: "Subject to existing 
international agreements to which the United States is a party at the time of 
enactment of this Act ... a foreign state shall be immune from the jurisdiction of the 
courts of the United States and of the States except as provided in sections 1605-
1607 of this chapter." 16 The FSIA also provides in 28 U.S.C. § 1330(a), which is 
entitled Actions Against Foreign States, that "[t]he district courts shall have original 
jurisdiction without regard to amount in controversy of any nonjury civil action 
against a foreign state ... as to any claim for relief in personam with respect to 
which the foreign state is not entitled to immunity either under section 1605-1607 of 
this title ... or under any applicable international agreement."17 

Sections 1604 and 1330(a) work in tandem: § 1604 bars federal and state courts 
from exercising jurisdiction when a foreign state is entitled to immunity; and § 
1330(a) confers jurisdiction on district courts to hear suits brought by United States 
citizens and by aliens when a foreign state is not entitled to immunity. 18 To construe 
the ATS without the FSIA would "vest [United States] courts with a free-roving 
commission to intermeddle in foreign domestic !jurisdiction] throughout the 
world."19 Even if an unlimited ATS jurisdiction could be enforced, this authority 
would violate both the Constitution and internationally recognized principles of 
jurisdiction. 20 

IV. APPLICATION AND DEVELOPMENT OF THE ALIEN TORT STATUTE 

A. Filartiga v. Pena-Ira/a 

In 1980, Filartiga v. Pena-Ira/a propelled the ATS into a formidable legal tool 
for holding defendants liable for torts committed in violation of the law of nations.21 

The appellants, Dr. Joel Filartiga and his daughter, were citizens of Paraguay and 
filed an action in the United States against America Pena-Irala, the appellee, also a 
citizen of Paraguay, for wrongfully causing the death of a family member;22 the 
Paraguayan Government was not joined as a defendant.23 The appellants alleged that 
the appellee, who was then Inspector General of the Police in Asuncion, Paraguay, 
tortured and killed Joelito Filartiga in retaliation for his father's political actions and 
beliefs.24 

14 28 U.S.C. § I 605(a)(l)·(6) General exceptions to the jurisdictional immunity of a foreign state. 
Plaintiffs assert the commercial activity exception more than any of the other exceptions. Rosencranz & 
Campbell, supra note 13, at 202. 

15 Rosencranz & Campbell, supra note 13, at 201; see Argentine Republic v, Amerada Hess 
Shipping, 488 U.S. 428, 434-39 (1989). 

16 28 U.S.C. § 1604 Im1nunity of a foreign state from jurisdiction. Sections 1605 to 1607 provide 
exceptions to the F.S.LA. and are as follows: 28 U.S.C. § 1605 General exceptions to the jurisdictional 
immunity of a foreign state, 28 U.S.C. § 1606 Extent of liability, and 28 U.S.C. § 1607 Counterclaims. 

17 28 U.S.C. § ! 330(a) Actions against foreign states. 
18 Argentine Republic 488 U.S. at 434. 
19 Kim supra note 9, at 409 (citing Castro supra note 5, at 472 n.33). 
20 Id. (citing Castro, supra note 5, at 472 n.33). 
21 Filartiga v. Pena-Irala 630 F. 2d 876 (200 Cir. 1980). As the "Lord God formed man from the dust 

of the ground, and breathed into his nostrils the breath of life" (Genesis 2:7 version), the Second Circuit 
blew the dust off of the ATS and breathed life into this all but forgotten statute. 

22 Filartiga, supra note 21 878. 
23 Louis Henkin et al,, INTERNATIONAL LAW: CASES AND MATERIALS 1156 n. l (3'd ed. 1993). 
24 Filartiga, supra note 21 at 878. 
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Since the appellants did not contend that their action arose directly under a 
treaty of the United States, 25 the threshold question on the jurisdictional issue was 
whether the conduct alleged violated the law of nations.' Under the universal 
condemnation of torture in numerous international agreements and the renunciation 
of torture as a instrument of official policy by virtually all nations of the world (in 
principle if not in practice), the Second Circuit found that an act of torture committed 
by a state official against one held in detention violates established norms of 
international human rights law, and hence the law ofnations.27 

The Second Circuit also ruled that although all parties were Paraguayan citizens 
and all relevant acts occurred in Paraguay, the United States federal courts still had 
jurisdiction under the ATS.28 Common law courts of general jurisdiction regularly 
adjudicate transitory tort claims between individuals over whom they exercise 
personal jurisdiction, regardless of where the tort occurred.29 Moreover, Congress 
provided in the first Judiciary Act, §9(b), I Stat. 73, 77 (1789), for federal 
jurisdiction over suits by aliens where principles of international law are at issue.30 

Contrary to some interpretations of Filartiga,31 the Second Circuit did not 
decide whether the ATS provides a private right of action. 32 The Second Circuit held 
only that the ATS conferred subject matter jurisdiction, and the matter could be 
heard because an alleged torturer was found and served with process by an alien 
within the United States borders. 33 Nevertheless, the holding in Filartiga opened the 
door to other causes of action under the ATS and substantially increased litigation 
involving human rights violations.34 

B. Argentine Republic v. Amerada Hess Shipping Corp. 

The United States Supreme Court reasserted in Argentine Republic v. Amerada 
Hess Shipping Corp.,35 that the FSIA trumped the ATS and provides the sole basis 
for obtaining jurisdiction over a foreign state in the United States.36 In Argentine 
Republic, the Hercules oil tanker, owned by United Carriers, Inc., a Liberian 
corporation, and chartered by Amerada Hess Shipping Corp., another Liberian 
corporation, was transporting oil from Alaska to the Virgin Islands.37 The ship was 
allegedly bombed without provocation or warning by the Argentine Republic, which 

25 Id. at 880 n.7. Appellants "associate themselves with" the argument of some of the amici curiae 
that their claim arises directly under a treaty of the United States, but nonetheless primarily rely upon 
treaties and other international instruments as evidence of an emerging norm of customary international 
law, rather then independent sources of law. 

26 Id. 
27 Id. 
28 Id. at 885. 
29 /d. 
30 Id. 
31 Kim, supra note 9, at 392 n.50. Several commentators and courts interpret Filartiga to have ruled 

that the ATS does provide for a private cause of action. Id.; see, e.g., Tel-Oren, 726 F.2d at 777-82. 
Judge Jensen in Forti v. Suarez-Mason 672 F. Supp. 1531 (N.D. Cal. 1987) declared that Filartiga has 
established that 28 U.S.C § 1350 provides a private right to sue for alleged violations of the law of 
nations. Id. at 780. 

32 Id. (citing Clyde H. Crockett, The Role of Federal Common Law in Alien Tort Statute Cases, 14 
B.C. INT'L & COMP. L. REV. 29, 37 (1991) ("The Filartiga opinion did not hold that the Alien Tort Statute 
creates a cause of action."). 

33 Filartiga, supra note 21 at 878. 
34 Rosencranz & Campbell, supra note 13, at 152. Many of these human rights violations include 

slavery, genocide, summary execution, and war crimes. Id. Courts, however, have been more reluctant to 
open the door to environmental abuses as causes of action under the ATS. Id. 

35 Argentine Republic v. Amerada Hess Shipping Corp., 488 U.S. 428 (1989). 
36 Id. at 443. 
37 Id. at 428. 
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was at war with Great Britain over the Falkland Islands.38 After unsuccessful 
attempts to obtain relief in the Argentine Republic, the owner and charter of the 
tanker filed complaints against the Argentine Republic in the United States, seeking 
damages for the loss of the tanker and the fuel it had been carrying.39 

Amerada Hess Shipping Corp. alleged jurisdiction under (I) the ATS, which 
confers original jurisdiction on district courts over civil actions by an alien for a tort 
committed in violation of the law of nations or a treaty of the United States; (2) 
general admiralty and maritime jurisdiction;40 and (3) the "principle of universal 
jurisdiction" derived from customary international law.41 The Argentine Republic 
moved to dismiss these complaints for lack of subject matter jurisdiction based on 
the FSIA, which rendered foreign states immune to jurisdiction in United States 
courts.42 

The Second Circuit believed that the FSIA'sfocus on commercial concerns and 
Congress' failure to repeal the ATS indicated Congress' intention that federal courts 
continue to exercise jurisdiction over foreign states in suits alleging violations of 
international law outside the confines of the FSIA.43 The United States Supreme 
Court disagreed with the Second Circuit. The Supreme Court asserted that 
Congress' failure to enact a pro tanto repealer of the ATS when it passed the FSIA 
may be explained by the lack of certaint.i:; as to whether the ATS conferred 
jurisdiction in suits against foreign states. Furthermore, the Supreme Court 
doubted whether the "most meticulous draftsman would have concluded that 
Congress also needed to amend pro tanto the [ATS]."45 

The Supreme Court agreed with the Argentine Republic's arguments and 
concluded that none of the FSIA's exceptions applied to this case,46 including the 
general admiralty and maritime ~urisdiction declaration that the Hercules was in 
United States territorial waters4 and that the principle of universal jurisdiction 

38 Id. at 431. On June 8, 1982, the Hercules, while returning to the TransfiAlaskan Pipeline in Valdez 
but before traversing Cape Hom, was in international water about 600 nautical miles from Argentina and 
500 miles from the Falkland Islands. At this time, Great Britain and petitioner Argentine Republic were at 
war over the Falkland Islands; these archipelago of some 200 islands are called the Islas Malvinas to the 
Argentineans. However, the Hercules was outside the "war zones" designated by Britain and Argentina. 
Id. The ship's master made a routine report by radio to Argentine officials, providing the ship's name, 
international call sign, registry, position, course, speed, and voyage description. Id. at 431-32. 
Approximately 45 minutes later, an Argentine military aircraft circled the Hercules. Id. at 432. The ship's 
master repeated his earlier message, and the Argentine officials acknowledged receiving it. Six minutes 
later, without provocation, another Argentine military plane began to bomb the Hercules; the ship's master 
immediately hoisted a white flag. A second bombing soon followed, and a third attack came about two 
hours later. The Hercules was struck with an air-to-surface rocket, and although disabled, it was able to 
sail to the nearest Brazilian safe port in Rio de Janeiro. Id. 

39 Id. at 428. 
40 28 U.S.C. § 1333 Admiralty, maritime and prize cases. The district courts shall have original 

jurisdiction, exclusive of the courts of the States, of: (1) Any civil case of admiralty or maritime 
jurisdiction, saving to suitors in all cases all other remedies to which they are otherwise entitled. (2) Any 
prize brought into the United States and all proceedings for the condemnation of property taken as prize. 
Id. 

41 Argentine Republic, 488 U.S. at 432. 
42 Id. at 430. There are certain exceptions but none were applicable to this case. Id. 
43 Id. at 435. 
44 Id. at 436. 
45 Id. at 437. 
46 Id. at 439. 
47 Id. at 440. The FSIA defines the "United States" as including all "territory and waters, 

continental and insular, subject to the jurisdiction of the United States," § 1603(c), and that their injury 
occurred on the high seas, which is within the admiralty jurisdiction of the United States. See The 
Plymouth, 3 Wall. 20, 36 (1866). However, the Supreme Court construed the phrase "continental and 
insular" to restrict the definition of the United State to the continental United States and its possessions. 
Argentine Republic, 488 U.S. at 440. 
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pursuant to international agreements created an exception to the FSIA.48 The FSIA, 
not the ATS, provides the sole basis for obtaining jurisdiction over a foreign state in 
the United States.49 

C. Trajano v. Marcos 

Before Trajano v. Marcos,50 Argentine Republic effectively held that the FSIA 
would trump the ATS in determining jurisdiction in federal courts. In a 1992 ATS 
suit, however, the Ninth Circuit in Trajano astutely maneuvered around the FSIA.51 

On August 31, 1977, Archimedes Trajano was allegedly kidnapped and tortured to 
death by Philippine military intelligence personnel for his political beliefs and 
activities.52 Imee Marcos-Manotoc controlled the 1nilitary intelligence personnel, 
had personal knowledge of Trajano's torture, and was directly linked to the cause 
Trajano's death.53 

The Ninth Circuit ruled that the FSIA does not provide immunity to Marcos-
Manotoc despite her position as a government agent, because she was an individual 
acting outside of her official capacity.54 Furthermore, the ATS confers subject 
matter jurisdiction if three elements are met: (I) a claim by an alien; (2) a tort; and 
(3) a violation of international law.55 All three of these elements were met: (I) the 
plaintiff was an alien; (2) torture and wrongful death are tort claims; and (3) torture 
violates international Iaw.56 

Marcos-Manotoc also argued that Article Ill of the United States Constitution 
does not support jurisdiction over purely foreign disQutes.57 However, the Ninth 
Circuit cited Verlinden B. V. v. Central Bank of Nigeria,58 which held that Jurisdiction 
under the FSIA was constitutionally valid under the arising under clause; 9 therefore, 
jurisdiction would be appropriate under the ATS.60 Although Marcos-Manotoc 
correctly argued and the Ninth Circuit agreed that even if the A TS conferred 
jurisdiction, it did not create a cause of action. The Ninth Circuit, however, 
determined that a cause of action was proper when applying Philippine law.61 

D. Kadic v. Karadzic 

While Filartiga recognized the liability of public officials for violating 
international law, Kadic v. Karadzic62 recognized the liability of private individuals 
for violating international law.63 In Kadic, the plaintiffs were Croat and Muslim 

48 Id. at 442. Although the FSIA was adopted "[s]ubject to international agreements to which the 
United States lwas] a party at the time of [its] enactment" 28 U.S.C.§ 1604, this exception applies only 
when international agreements "expressly conflic[tl" with the immunity provisions of the FSIA. Id. 

49 Id. at 443. 
50 Trajano v. Marcos, supra note 50 at 495-96. 
51 Marshall, supra note 3, at 604. 
52 Trajano at 495-96. 
53 Id. at 496. After the 1986 Philippine election, Corazon Aquino displaced President Ferdinand 

Marcos who then fled the country with his fatnily to Hawaii. Kim s11pra note 9, at 398-99. 
54 Id. at 497. 
55 Id. at 499. 
s6 Id. 
57 Id. at 501. 
58 Verlinden B.V. v. Central Bank ofNigeria, 461 U.S. 480 (1983). 
59 Id. at 495-97. The "arising under" clause extends the judicial power to cases arising under the 

CONSTITUTION, laws of the United States, and treaties. See U.S. CONST. ART. III, §2, cl. 1. 
6° Kim, s11pra note 9, at 403. 
61 Trajano, s11pra note 50 at 503. 
62 Kadic v. Karadzic, 70 F.3d 232 (2d Cir. 1995). 
63 William 1. Aceves, Doe v. Unocal, 963 F. Supp. 880, 92 AM. J. INT'LL. 309, 312 (1998). 
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citizens of Bosnia-Herzegovina, and they alleged that they were victims of various 
atrocities carried out by Bosnian-Serb military forces as part of a genocidal 
campaign.64 President Radovan Karadzic exercised actual control and possessed 
ultimate command over the Bosnian-Serb military forces, which were accused of 
violating the plaintiffs' human rights. 65 

The Kadic court analyzed two specific issues relating to the scope of the ATS: 
(I) whether some violations of the law of nations may be remedied when committed 
by those not acting under the authority of a state; and (2) if so, whether genocide, 
war crimes, and crimes against humanity are among the violations that do not require 
state action.66 First, the Second Circuit held that certain forms of conduct violate the 
law of nations whether undertaken by those acting under the auspices of a state or 
only as private individuals.67 The court applied the ATS by invoking subject matter 
jurisdiction through Restatement (Third) of the Foreign Relations Law of the United 
States (1986), which proclaims: "Individuals may be held liable for offenses against 
international law, such as piracy, war crimes, and genocide."68 

Second, having concluded that certain law of nations violations are attributable 
to non-state actors, the Second Circuit turned to an examination of the offenses 
alleged by the plaintiffs in an attempt to determine if these specific crimes could be 
committed by private actors. 69 According to the Second Circuit, the Genocide 
Convention Implementation Act of 1987 "does not imply that a private remedy is not 
already available under the [ATS]."70 The court, therefore, determined that the 
plaintiff's allegations easily fell within the universal prohibition on genocide and that 
there was su9iect matter jurisdiction over Karadzic, regardless of his public or 
pnvate status. 

6-1 Kadic, supra note 62 at 236~37. The alleged atrocities included brutal acts of rape, forced 
prostitution, forced impregnation, torture, and summary execution. Id. 

65 Id. at 237. 
66 Id. at 236. 
67 Id. at 239. An early example of the application of the law of nations to the acts of private 

individuals is the prohibition against piracy. Id. (citing United States v. Smith, 18 U.S. (5 Wheat.) 153, 
161, 5 L.Ed. 57 (1820)); United States v. Furlong. 18 U.S. (5 Wheat.) 184, 196-97, 5 L.Ed. 64 (1820). 
The Second Circuit defines a "state" under international law as "an entity that has a defined territory and a 
pennanent population, under the control of its own government, and that engages in, or has the capacity to 
engage in, fonnal relations with other such entities." Alan F. Enslen, Filartiga 's Offspring: The Second 
Circuit Significantly Expands the Scope of the Alie11 Tort Claim Act with its Decisio11 in Kadic v. 
Karadzic, 48 ALA. L. REV. 696 (1997) (citing Kadic, supra note 62 at 244) (quoting Restatement (Third) 
§ 201)). 

68 Id. at 240. Judge Newman also opined that Judge Edwards acknowledged in Tel-Oren that some 
crimes existed "to which the Jaw of nations attribute individual responsibility." Id. (quoting Tel-Oren, 726 
F.2d at 795 (Edwards, J., concurring). 

69 Id. at 241. The court foreshadowed its judicial activist tone by re-emphasizing the importance of 
using "evolving standards of international law" when considering the scope of the ATS' s coverage. 
Enslen supra note 62, at 241 (quoting previous Second Circuit dicta in Amerada Hess Shipping Corp. v. 
Argentine Republic, 830 F.2d 421, 425 (2d Cir. l 987), rev'd on other grounds, 488 U.S. 428 (1989)). 

70 Id. at 242. The court buttressed this assertion by noting the absence of legislative history to the 
contrary and stating that "it would be improper to construe the Genocide Convention Implementation Act 
as repealing the [ATS]." Enslen supra note 62, at 696 (citing Kadic, 70 F.3d at 242). 

71 See id. Genocide and war crimes easily made the Second Circuit's list of actionable private actor 
crimes, regardless of the presence of state action. Enslen supra note 62, at 696. It is likely that the 
Second Circuit wanted to avoid addressing the FSIA, which is often coextensive with the issue of an 
actor's status. Id. 



72 Regent Journal of International Law [VOL. I 

E. Doe v. Unocal C01p. 

Doe v. Unocal Corp." is meaningful as the first successful suit in corporate 
accountability, holding that a United States corporation can be liable for the human 
rights violations committed by a foreign government partner.73 In Doe, Burmese 
citizens brought an action against the Unocal Corp., a California-based energy 
company, (including its President, John Imle, and its Chairman and Chief Executive 
Officer, Roger C. Beach), Total S.A., the Myanma Oil and Gas Enterprise (MOGE), 
and the State Law and Order Restoration Council (SLORC).74 The plaintiffs sought 
injunctive, declaratory, and compensatory relief for alleged international human 
rights violations committed directly by the SLORC' s military and further perpetrated 
by the other defendants in their joint venture, the Yadana gas pipeline project.75 

Citing both the FSIA and Argentine Republic, which held that a foreign state is 
immune from commercial related suits, Unocal, seeking to avoid liability from the 
Burmese government, contended that the court lacked subject matter jurisdiction 
over the SLORC and the MOGE.76 Despite the plaintiffs' contention that the FSIA's 
commercial activity exception does not hold states "immune from jurisdiction of 
foreign courts insofar as their commercial activities,"77 the court ruled that the 
alleged abuse of power is peculiarly sovereign in nature and does not come within 
the commercial activity exception to the FSIA.78 

The court also reviewed the application of the ATS and identified four distinct 
approaches used by the federal courts to establish state action in violation of human 
rights: public function, state compulsion, nexus, and joint action.79 Thus, where 
there is a "substantial degree of cooperative action'' between the state and private 
actors in effecting the deprivation of rights, state action is present.80 Since the 
defendants were joint venturers, working in concert with one another, and having 
conspired to commit violations of international law, the court ruled that these 
allegations were sufficient to support subject matter jurisdiction under the ATS.81 

In Doe, the court extended the jurisprudence that began with Filartiga and was 
furthered developed in Kadic by holding that under the ATS private corporations can 
be held liable for violations of international law. 82 While Filartiga recognized the 
liability of public officials for violating international law and Kadic recognized the 
liability of private individuals, the Doe court established the possibility of liability of 
private corporations for violations of international law.83 This decision specifically 

72 Doe v. Unocal Corp., 963 F. Supp. 880 (1997). 
n Becker, supra note I, at 195 (citing Joseph D. Pizzurro & Nancy E. Delaney, New Peril for 

Companies Doing Business Overseas; Alien Tort Claims Act Interpreted Broadly, N.Y. L.J., Nov. 24, 
1997, at SS). 

74 Doe, supra note 72, at 883. 
75 Id. The plaintiffs alleged that the SLORC military has used violence and intimidation to relocate 

whole villages, enslaved farmers living in the area of the pipeline, and to steal the farmer's property for 
the benefit of the pipeline. Id. 

76 Id. at 886. 
77 28 U.S.C. § 1602 Findings and declaration of purpose. 
78 Doe, supra note 72, at 888. 
79 Id. at 890; 42 U.S.C. § 1983 Civil action for deprivation of rights. 
so Id. at 891 (citing Gallagher v. Neil Young Freedom Concert, 49 F.3d 1442, 1453 (101h Cir. 1995). 

However, some courts have found that the joint action test requires that the state and private corporations 
"share a common, unconstitutional goal." Id. (citing Cunningham v. Southlake Ctr. For Mental Health, 
Inc., 924 F.2d 106, 107 (71h Cir. 1991)). 

s1 Id. 
82 Aceves, supra note 58, at 312. 
83 Id. at312-13. 
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recognizes that corporations may be liable not only for their own actions but also for 
the actions of their joint venturers, including foreign governments. 84 

V. ANALYSIS OF THE CONTEMPORARY ALIEN TORT STATUTE 

The application and development of the ATS in landmark cases have reshaped 
the contemporary scope of this statute. Although the ATS only provides that 
"district courts shall have original jurisdiction of any civil action by an alien for tort 
only, committed in violation of the law of nations or a treaty of the United States,"85 

it now means more than what it says. By reviewing the development of ATS case 
law, the meaning and the jurisdiction of this statute has been redefined. 

In Filartiga, the Second Circuit applied the ATS's original intent by holding 
that the statute only conferred subject matter jurisdiction; the court also interpreted 
the statute to be binding upon a public official, accused of torture, whom was found 
and served with process by an alien within the United States borders. 86 Argentine 
Republic, however, reasserted that the FSIA (pursuant to its exceptions) and not the 
ATS provides the sole basis for obtaining jurisdiction over a foreign state.87 

In a 1992 ATS case, the Ninth Circuit in Trajano astutely maneuvered around 
the FSIA. 88 The circuit court ruled that the FSIA does not provide immunity to an 
individual acting outside of his or her official capacity, despite their position as a 
government agent.89 Furthermore, the ATS confers subject matter jurisdiction only 
if three elements are met: (!) a claim by an alien; (2) a tort; and (3) a violation of 
international law.90 While Filartiga and Trajano recognize the liability of public 
officials for violating international law, Kadic recognizes the liability of private 
individuals;1 which effectively extended liability and broadened the scope of the 
ATS.92 

In Doe, the court extended the jurisprudence that began with Filartiga and was 
furthered developed in Kadic by holding that private c01porations can be held liable 
for violations of international law under the ATS.93 The decision specifically 
recognizes that corporations may be liable, not only for its own actions, but also for 
the actions of their joint venturers, including foreign governments.94 Instead of 
manipulating the bare language of the ATS, some analysts suggest that the federal 

84 Id. at 313. Gregory Wallace, a partner at the New York office of Kaye, Scholer, Fierman, Hays, 
& Handler, submits that U.S. companies have no bright line rules in Unocal to follow to avoid liability: 
"[The Unocal holding] strikes a blow for human rights against an alleged violator, but it offers virtually no 
guidance to companies that want to avoid a violation. All the doctrine does is warn companies very 
generally that they should not knowingly benefit from a goven1mental business partner's violations of 
human rights. But, how direct must the benefit be to come under this doctrine? What degree of 
knowledge is required? What kinds of human rights abuses?" Becker, supra note 1, at 206 (citing 
Gregory Wallace, Fallout From Slave-Labor Case is Troubling, 150 N.J L.J. 896, Dec. 8, at 24, available 
in LEXIS, World Library, Allwld File. 

85 28 U.S.C. § 1350 Alien's action for Tort. 
86 Filartiga, supra note 21, at 878. 
87 Argentine Republic, supra note 18, at 443. 
88 Marshall, supra note 3, at 604. 
89 Trajano, supra note 50, at 497. 
90 Id. at 499. 
91 Aceves, supra note 58, at 312. 
92 Marshall, supra note 3, at 591. 
93 Id. 
94 Aceves, supra note 58, at 313. 
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courts should encourage the United States Congress to amend the statute and provide 
explicit authorization to adjudicate alien tort claims.95 

VI. CONCLUSION 

If Congress finds that the federal courts should be given explicit authorization, 
instead of acquiescing to the court's manipulation of the bare language of the ATS, I 
submit that Congress should redefine the statute as follows: District courts shall have 
original and subject matter jurisdiction of any civil action, by an alien for tort only, 
committed by an individual, a public official (pursuant to the FSIA's enumerated 
exceptions), a privately-held corporation, or a publicly-held corporation, which was 
committed in violation of the law of nations or a treaty of the United States. This 
proposal incorporates the ATS holdings from the Second and Ninth Circuit Courts of 
what currently and arguably exists as judge-made law.96 

Since the Second and Ninth Circuit Courts have effectively been indicted for 
taking a judicial activist tone by using "evolving standards of international law,"97 

the time has come when Congress should consider defining the scope of the ATS's 
coverage through legislation. Many developing countries have weak human rights 
traditions, and as a result, human rights litigation instituted by foreign plaintiffs 
against U.S. corporations is now proliferating.98 If members of Congress find the 
potential escalation of alien tort suits in this country alarming, members may want to 
consider amending the ATS. 

I submit that Congress should curtail judicial activism by redefining the ATS as 
follows: District courts shall have original and subject matter jurisdiction of any civil 
action brought, in violation of the law of nations or a treaty of the United States, by 
an alien for tort only, committed by an individual or a public official (pursuant to the 
FSIA's enumerated exceptions) but not to any privately or publicly-held 
corporations. By amending the current form of the ATS, Congress can deter this 
country from becoming the world hub for international litigation and more 
importantly, reassert itself as the legislative branch of government. 

95 Marshall, supra note 3, at 618. Another analyst argues that the ATS could be both "bolstered and 
authenticated through legislation codifying what currently exists as judge-made law." Becker, supra note 
1, at 185. 

96 Becker, supra note 1, at 185. 
97 Enslen, supra note 62, at 241 (quoting Second Circuit dicta in Argentine Republic, 830 F.2d at 

425). 
98 Becker, supra note 1, at 205; see generally Wiwa v. Royal Dutch Petroleum Co., Civ. No. 96-

8386 (S.D.N.Y. filed Nov. 8, 1996); Doe v. Unocal, 963 F.Supp. 880 (C.D. Cal. 1997); Beneal v. 
Freeport-McMoran, 969 F. Supp. 362 (E.D. La. 1997). With the increase of mullinational corporations 
and their prominent role in developing countries, the Unocal recognition of their potential liability for 
human rights violations is significant. Aceves, supra note 58, at 313. 


