
THE LAW OF THE FAMILY IN CAMBODIA: 
ASSESSING CAMBODIA'S LAW ON THE MARRIAGE 

AND FAMILY 

"In April 1975, the Cambodia I had known from childhood be-
came a nightmare. The wheel of the Khmer Rouge revolution, finding 
enemies everywhere, sought to crush the country, its people and its 
culture - individuals, families, society, knowledge, beliefs, and every 
positive emotion, even love itself. " 

Thomas J. Walsh* 

I. INTRODUCTION 

Pin Yathay 
Cambodian author I 

In the annals of human history, very few events compare to the 
tragedy of the killing fields of Cambodia. The magnitude of that trag-
edy is even greater because it cannot be explained by the simple his-
torical phenomena of ethnic hatred. Rather, the Cambodian killing 
fields demonstrate how one group of people can inflict such vicious 
acts upon itself. It was the Khmer people committing wanton acts of 
violence against themselves. It is in such war torn places that the old 
and the young, society's most vulnerable members, become helpless 
victims. In light of those tragic events, it is difficult to understand 
how such a society could design a system of family law to protect and 
serve the best interests of children and families. 

The laws that do exist in this area of the Cambodian legal system 
reflect that some work has been done, but more is needed. Cambodian 
family law comes from three main sources. First, the family code it-
self. The current family code, called the Law on the Marriage and 
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Family, was adopted in 1987 and addresses various family related is-
sues. The second source of family law in Cambodia is its constitution. 
The current constitution was promulgated in 1993, three years after the 
Law on the Marriage and Family, and contains many provisions di-
rectly related to the family. The final source of family law comes 
from international conventions and agreements which have been 
adopted by the Cambodian government. These three sources com-
bined make up the entire body of law that family law attorneys and 
judges utilize and by which families must abide. 

This article will analyze the current state of Cambodian family 
law. First, the discussion will look at the situation of the family in 
Cambodia. This discussion will include a brief look at the role of the 
family in traditional Cambodian society. Second, a brief history of the 
Cambodian legal system as a whole will be provided. The Cambodian 
legal system is a product of indigenous and outside forces. Those 
forces will be viewed in relation to the current legal system in Cambo-
dia. Third, the international efforts to help world families will be re-
viewed as well as the ways in which those efforts have impacted Cam-
bodian family law. Fourth, analysis of the Cambodian Constitution 
will be provided. Specifically, the provisions that relate directly to 
family law will be analyzed. Finally, the Law on the Marriage and 
Family of 1987 will be discussed. 

IL THE CAMBODIAN FAMILY 

The laws that a particular society chooses to enact are often a re-
flection of the historical experience of that society: Cambodia is no 
different. The preamble to the Cambodian Constitution expresses the 
heights seen by the Cambodian people and the depths to which their 
society has sunk. The constitution speaks of this experience as fol-
lows: "We, the people of Cambodia[,] [h]aving known a grand civili-
zation of a prosperous, powerful, and glorious nation whose prestige 
radiates like a diamond, [h]aving endured sufferings and destructions 
and having experienced a tragic decline in the course of the two dec-
ades .... "2 

Throughout this societal experience, the institution of the family 
has remained an important part of Cambodian life. The Cambodian 
family was an important institution in pre-colonial Cambodia3 as well 

2 CAMBODIA CONST. pmbl. (1993). 
See generally ZHOU DAGUAN, A RECORD OF CAMBODIA, THE LAND AND ITS 

PEOPLE (Peter Harris trans., 2007). As far back as the Cambodian Kingdom or Ang-
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as a main target for destruction of the Khmer Rouge government.4 

These historical experiences throughout the many centuries have 
shaped the Cambodian family as an institution and Cambodian society 
as a whole. 

A. Cambodia Prior to the 1975 Revolution 

The exact origin of the people currently occupying the country of 
Cambodia is unknown.5 These members of the human community, 
who call themselves Khmer people, may have lived in that area as 
early as 4,000 years before the Christian era. 6 By the beginning of the 
Christian era, the people living in present day Cambodia were speak-
ing a language related to the present day Khmer language.7 Around 
the first century of the Christian era, a process began by which ele-
ments of the Indian culture began spreading out over the Asian sub-
continent.8 Through this process, the Indian culture eventually be-
came absorbed into Cambodian culture.9 The "Indianization" of the 
people residing in present day Cambodia lasted for more than one 
thousand years. 10 With this process came, inter alia, a writing system 
called Sanskrit, a vocabulary of social hierarchy, the idea of universal 
kingship, architecture, astronomy, a new way to look at politics, and 
Buddhism. 11 

kor the institution of the family was important lo Cambodian society. Zhou Daguan 
was a Chinese statesman who visited the Cambodian empire of Angkor in 1295. Id. 
at 1. He made careful note of many aspects of Angkoran life. Among the things he 
noted were some characteristics of the Angkoran people that still exist in Cambodian 
people today. Families worked together lo cultivate the fields of Cambodia. Id. at 
67. According to Daguan, "[e]very family practices Buddhism." Id. al 55. Children 
were highly valued and parents wished them well. Id. at 56. 

4 Patrick Heuveline & Bunnak Poch, Do Marriages Forget Their Past? Mari-
tal Stability in Post-Khmer Rouge Cambodia, 43.1 DEMOGRAPHY 99, 201 (2006), 
available at http://muse.jhu.edu/journals/demography/v043/43.1 heuveline.html. 

5 DAVID CHANDLER, A HISTORY OF CAMBODIA 9 (3d ed. 2000). 
6 Id. 
7 Id. 
8 SOUTHEAST ASIA: A PAST REGAINED 81(Time-Life Books ed., 1995). 
9 CHANDLER, supra note 5, al 11; see also CENTRE D'ETUDES ET DE 

RECHERCHES MARXISTES (COMP.), SUR LE "MODE DE PRODUCTION ASIATIQUE" (Paris 
1969). For a more recent discussion of the Asiatic Modes of Production (AMP), see 
MICHAEL VICKERY, SOCIETY, ECONOMICS, AND POLITICS IN PRE-ANGKOR 
CAMBODIA: THE 7TH-8TH CENTURIES ch. 1 (Tokyo 1998). '° CHANDLER, supra note 5. al 11. 

II Id. at 12. 
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This last contribution, Buddhism, has had a significant impact on 
the culture of Cambodia. Buddhism is a religion and a way of life that 
originated in India. 12 As part of the "Indianization" process, Bud-
dhism was brought to Cambodia by at least the first century before the 
Christian era. 13 Buddhism has remained a strong part of Cambodian 
culture, and thus family life, since that time. 14 In fact, the current 
Cambodian Constitution makes Buddhism the official state religion. 15 

More than ninety percent of the population is Buddhist. 16 Thus, the 
religion has influenced Cambodian families for centuries even though, 
according to one commentator, Buddhism is not a family-centered 
religion. 17 That is, for a variety of reasons, Buddhism "does not pos-
sess doctrinal standards or institutionalized models of the family."18 

The reasons for this include the role played by principles of detach-
ment as well as the individual's pursuit of enlightenment. 19 Thus, the 
religion is largely focused on self-improvement. This focus on indi-
vidual improvement can impinge negatively upon family life.20 The 
inherent nature of families and family relationships produce attach-
ments that constitute formidable obstacles to achieving detachment 
from worldly affairs and desires.21 Furthermore, the practices for pur-
suing enlightenment are adult-oriented disciplines requiring significant 

12 History: The Life of Buddha, HISTORY, PHILOSOPHY AND PRACTICE OF 
BUDDHISM, http://www.buddhalOl.com/h_life_frames.htm (last visited Feb. 6, 
2012) (noting that "Buddhism is a philosophy, a moral code, and, for some a reli-
gious faith which originated 2,500 years ago in India."). 

13 Preah Bhikkhu Bodano Sophan, History of Cambodia Buddhism, 
CAMBODIAN VIEW, http://www.cambodianview.com/buddhist-history.htm (last up-
dated July 23, 2005). According lo legend, Buddhism "came to Southeast Asia as 
early as 300 B.C. by way of missionaries dispatched by the renowned Indian Em-
peror Ashoka." Id. It is also noted that "[c]ertainly there were Buddhists in Cambo-
dia by I 00 B.C." Id. 

14 U. S. DEP'T OF STATE, 2009 REPORT ON INTERNATIONAL RELIGIOUS 
FREEDOM-CAMBODIA (2009), http://www.Stale.gov/g/drl/rls/irf /2009/1 27267 .him 
(noting that "there is a close association between Buddhism, Khmer cultural tradi-
tions, and daily life. Adherence to Buddhis1n generally is considered intrinsic to the 
country's ethnic and cultural identity."). 

15 CAMBODIA CONST. art. 43 (1993). 
16 U.S. DEP'TOF STATE, supra note 14. 
17 F. Matthew Schobert & Scott W. Taylor, Buddhism and The Family, NET 

INDUSTRIES, http://family.jrank.org/pages/183/B uddhism-B uddhism-Family .html 
(last visited, Feb. 6, 2012). 

IS Id. 
19 Id. 
zo Id. 
21 Id. 
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amounts of time and effort in solitary study and meditation.22 This is 
clearly not conducive to family bonding. Although these qualities of 
the Buddhist faith may adversely affect the role of family life, "the 
vast majority of Buddhists are lay people with immediate and ex-
tended families. "23 This contradiction can be explained by the fact 
that indigenous values are often merged with Buddhism in the various 
cultures that adhere to its principles.24 The family structure in Cam-
bodia reflects this contradiction, as the arrival of children has always 
been seen as a happy and welcomed event. 25 

Although the impact of Indianization on Cambodia was signifi-
cant, the people of Cambodia did not become subservient to India. 
Rather, by the early ninth century of the Christian era, the peof le of 
Cambodia had formed their own kingdom known as Angkor.2 The 
Angkor period in Cambodian history is generally considered to be be-
tween 802 and 1431 of the Christian era.27 It was during this period 
that the Angkor kingdom was considered to be the most influential 
kingdom in all of Southeast Asia.28 Not only did Angkor's influence 
spread to great distances, the actual geographic area occupied by this 
kingdom also included much of Southeast Asia.29 By the middle of 
the thirteenth and into the fourteen century, the influence of the Ang-
kor kingdom started to wane. 30 At the same time, the power structure 
within Cambodian society started to shift as well.31 The city of Phnom 
Penh started to grow in authority among Cambodian elites.32 Thus, in 
the middle of the fifteenth century the capital of the Cambodian king-
dom was moved from Angkor to Phnom Penh.33 From the time the 
capitol was relocated up until the time the French arrived, the experi-

22 
23 

Id. 
Id. 

24 Id. "Buddhist family life generally renects pre-existing cultural and reli-
gious values, customs, and socially sanctioned modes of expression. Within Asian 
Buddhist cultures, this typically translates into a traditional, patriarchal family struc-
ture with clearly defined familial roles." Id. 

25 LIBRARY OF CONG., CAMBODIA: A COUNTRY STUDY ch. 2 The Khmer, 
Families (Russell R. Ross ed., Area Handbook Series No. 550-50, 1990), 
http://lcweb2.loc.gov/cgi-bi n/query/r?frd/cstd y:@ field(DOCID+kh0062). 

26 CHANDLER, supra note 5, at 29. 
21 Id. 
zs Id. 
29 

30 

31 

32 

33 

SOUTHEAST ASIA: A PAST REGAINED, supra note 8, al 80. 
CHANDLER, supra note 5, at 78. 
Id. at 79. 
Id. 
Id. at 8 I. 
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ence of the Camhodian kingdom can be seen as a careful balancing act 
between two larger powers.34 The Kingdoms of Siam and Vietnam 
were both larger than the Cambodian kingdom of this time. 35 At vari-
ous stages, each of those powers held sway over the Cambodian ruler 
and they viewed the Cambodian king as subservient.36 In the first half 
of the nineteenth century, the influence of Siam and Vietnam took a 
more militaristic tone. Each of those countries sent armies into Cam-
bodia in an effort to gain control of the country and advantage over the 
other.37 

During the second half of the nineteenth century, a new power ar-
rived on the Cambodian scene. The French protectorate over the peo-
ple of Cambodia began in 1863.38 At that time, the population of pre-
sent day Cambodia was roughly one million people, most of whom 
farmed for a living, although some pursued a monastic life or official 
positions with the government.39 The rural population was generally 
organized in villages.40 Because the villages were so far apart from 
each other, the villages generally turned inward for support and secu-
rity.41 Conflict within villages was generally resolved by conciliation 
rather than by law and, as a result, those conflicts might smolder on 
for many years.42 When the French arrived they held a general disre-
spect for the government of Cambodia and the reign of their monarch, 
King Norodom. One French commentator even referred to Cambo-
dian institutions as "worm-eaten debris."43 In light of this view, it 
should come as no surprise that with the death of King Norodom in 
1904, the French hand-picked the next three kings.44 The last of these 
kings "'.as overthrown in a co~p in 1970 and re?laced by the Cambo-
dian pnme mm1ster, Lon Nol. · Lon Nol remained m power until he 
was overthrown by a revolution in 1975.46 

34 Id. at 113. 
35 Id. 
36 Id. at 114. 
37 Id. at 117. 
38 Id. at 137. 
39 Id. al 138. 
40 Id. al 102. 
41 Id. at 104. 
42 Id. 
43 Id. (citing G. JANNEAU, Le Cambodged'autrefois, 17:3 REVUE 

lNDOCHINOlSE 266 (March 1914 ). 
44 CHANDLER, supra note 5, at 148. 
45 Id. at 204-205. 
46 Id. at 208. 
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In traditional Cambodia, through the revolution of 1975, the proc-
ess of getting married followed a very extended spousal selection 
process usually overseen by the parents of the intended spouses.47 The 
initial contact with the family of a potential bride could be made by 
either the groom or his parents. 48 In addition to parents, often times a 
family would seek the assistance of a match maker in order to find an 
appropriate match.49 The strategy that parents used to select a spouse 
for their children usually turned on social and economic status.50 That 
is, parents wanted their children to join with appropriately situated in-
laws.51 The bride was traditionally expected to come from a higher 
social status than the groom. 52 Thus, the parents would conduct exten-
sive research into the social status of the intended spouse.53 However, 
parents also gave attention to the specific attributes of potential 
spouses and to their respective views on what constitutes a successful 
husband-wife relationship.54 All of these factors were thought of as 
ways to ensure a stable marriage.55 

The traditional marriage ceremony was a quite lengthy process for 
Cambodians. A Cambodian Buddhist marriage ceremony lasted for 
three days, although recently the common length of a marriage cere-
mony has decreased to about a day and a half.56 The ceremony in-
volved many rituals that included friends and family. 57 After the 
event, the bride and groom traditionally moved in with the bride's par-
ents until they were able to establish a residence for themselves. 58 

Traditional marriage customs placed women under the authority of 
the husband after they were married.59 In addition, traditional Cambo-
dian society allowed polygamy and concubines.60 Thus, a man could 
bring a second wife into the family. A balance in this unequal rela-
tionship was achieved in that the wife was allowed to seek a legal di-

47 LIBRARY OF CONG., supra note 25. 
48 Heuveline & Poch, supra note 4, at 99. 
49 LIBRARY OF CONG., supra note 25. 
50 Heuveline & Poch, supra note 4, at 99. 
51 Id. at 101. 
52 Id. 
53 Id. 
54 Id. at 99. 
55 Id. at I 01. 
56 LIBRARY OF CONG., supra note 25. 
57 Id. 
58 Id. 
59 Heuveline & Poch, supra note 4, at 99. 
60 LIBRARY OF CONG., supra note 25. 
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vorce unilaterally and with relative ease.61 A husband, however, could 
do so only if his wife had been unfaithful.62 His alternative was sim-
ply to leave.63 If he left, he forfeited his rights to the family assets that 
were acquired since marriage, whereas in a legal divorce those assets 
would be divided equally between the spouses.64 Although the ease of 
divorce for women may seem to make divorce an attractive option, it 
really was not the case.65 Prior to the 1975 revolution, a woman who 
divorced was unlikely to get remarried.66 There was a social stigma 
that applied to divorced women which made finding a new mate diffi-
cult.67 The same stigma did not apply to men. 68 

The arrival of children has always been seen as a happy event in 
Cambodia. 69 Cambodian families are traditional! y smaller than those 
of traditional Vietnamese or Chinese families.70 The ideal number of 
children was thought to be five.71 Prior to the revolution in the 1970's, 
parents had complete control over their children until they were mar-
ried.72 Sometimes this control continued even after the marriage.73 

Thus, the family unit played an important part in the life of the average 
Cambodian. Yet, this important Cambodian institution was to come 
under relentless attack in 1975. 

B. The Revolution of 1975 

Corruption plagued the Lon Nol regime virtually from the start.74 

Thus, in 1975, the most fateful and tragic event in the history of the 
Cambodian people occurred. A revolutionary group of communists, 
known widely as the Khmer Rouge, captured Phnom Penh in April 
1975.75 The Lon Nol government collapsed and so did Cambodian 
society. The leaders of the revolution claimed that over two thousand 

61 

62 

63 

64 

65 

66 

67 

68 

69 

70 

71 

72 

73 

74 

75 

Hcuveline & Poch, supra note 4, at 2101. 
Id. 
Id. 
Id. 
Id. 
Id. 
Id. 
Id. 
LIBRARY OF CONG., supra note 25. 
Id. 
Id. 
Id .. 
Id. 
CHANDLER. supra note 5, al 206-207. 
Id. at 209. 
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years of Cambodian history had come to an end. 76 Along with that 
claim came the end of "money, markets, formal education, Buddhism, 
books, private property, diverse clothing styles, and freedom of 
movement."77 The Khmer Rouge believed that family life, individual-
ism, and political institutions stood in the way of a successful revolu-
tion. 78 Thus, along with their efforts to transform Cambodian society 
came what one commentator called a "frontal attack" on the family. 79 

They advanced the notion that the poor had always been exploited and 
enslaved, but now, with the military victory of the Khmer Rouge, the 
poor would become the masters of the country. 80 

The Khmer Rouge ordered all urban dwellers to evacuate the cities 
and towns. 81 "It has been estimated that around two million Cambodi-
ans out of a total population of over seven million were killed, died of 
torture, starvation or disease."82 Losing almost one third of the popu-
lation in this fashion and at the hands of fellow countrymen is almost 
incomprehensible. It certainly must have had an impact on the psyche 
of the country. Families were split up and often family members sim-
ply disappeared forever. 83 Husbands and wives were separated; par-
ents and children were separated; siblings were separated. 84 Family 
members were forced to watch as other family members starved to 
death, died of common illnesses which could have easily been cured, 
or were simply murdered by the government. 85 For a period of almost 
four years this situation prevailed. 86 

The institution of marriage, the very basis of the family, was heav-
ily targeted by the Khmer Rouge. 87 No longer were parents the focal 
point in arranging marriages.88 Such a process would have been 
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Id. 
Id. 
Id. 
Heuveline & Poch, supra note 4, at 102. 
CHANDLER, supra note 5, at 209. 
Id. at 210. 
YATHAY, supra note 1, at 264. 
Id. at 117. 
CHANDLER, supra note 5, at 215-16. 
Id. at 216. 
Id. at 212. 

87 Heuveline & Poch, supra note 4, at 102. "The local K[hmer] R[ouge] cadre 
controlled and refonned every aspect of daily life, and marriage was no exception." 
Id. 

88 Id. at 99. "To reflect the new collective social organization, the K[hmer] 
R[ ouge] organized en masse marriage ceremonies, often without consideration for 
the families' preferences and usual matching criteria." Id. at 99-100. In addition, 
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viewed as too much a part of the old Cambodia. Rather, the govern-
ment picked appropriate partners for marriage. 89 Many people had a 
different fate. That is, they were simply too weak to marry and those 
who had married prior to the arrival of the Khmer Rouge were often 
too weak to carry on an effective family life or were simply separated 
from their spouse.90 Attacking the institution of marriage in such a 
way was bound to have a devastating impact on families and on the 
population as a whole. 

C. The Post Khmer Rouge Family 

It was only through an invasion of the communist government of 
Vietnam that the Khmer Rouge nightmare was finally brought to an 
end. Vietnam invaded Cambodia in 1978.91 It pushed the Khmer 
Rouge government and its militia back into the jungle. However, that 
was not the end of the Khmer Rouge; they continued fighting as a 
guerilla force for years afterward.92 Furthermore, Vietnam did not 
simply leave Cambodia after the Khmer Rouge government was 
ousted. Rather, Vietnam's forces remained in Cambodia until 1989.93 

They propped up a pro-Vietnamese government, which actually re-
mained in power until 1991.94 At that point, a coalition government 
headed by the last Cambodian king, Norodom Sinohauk, came to 
power.95 Yet, by the late 1990's, the coalition government formed in 
Cambodia started bringing into its ranks some very unsavory elements, 
including the Khmer Rouge themselves.96 Although not necessarily 
free from Khmer Rouge elements, and still struggling to improve the 

there was an attempt by the Khmer Rouge to "end young adults' deference to their 
parents .... " Id. at I 02. 

89 Id. at 99-100. "Although not all marriages contracted during the K[hmer] 
R[.ouge] regime were arbitrarily arranged, the period conditions prevented most mar-
riages from adhering to the typical, careful matching process of previous marriage 
cohorts." Id. at 100. 

90 CHANDLER, supra note 5, at 215-16. 
91 Id. at 223 (noting that on Christmas Day 1978 a major offensive was started 

by Vietnam with over 100,000 troops). 
92 Id. at 225 (noting that many Khmer people remained with the organization 

forming the "backbone of its guerrilla army in the 1980s"). 
93 Id. at 235. 
94 

95 
Id. at 239. 
Id. 

96 Id. at 243 (stating that Hun Sen, prime minister of the coalition government, 
brought members of the Khmer Rouge into the National Army and into his entou-
rage). 
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lives of ordinary Cambodians,97 the government of Prime Minister 
Hun Sen seemed determined to move beyond the tragedy that was the 
Khmer Rouge rule.98 

The family did not recover as easily as the government. In fact, 
there was little left of many Cambodian families after the Khmer 
Rouge were pushed out. For those that survived, putting a life back 
together with very few pieces and in the midst of such tragedy was not 
easy. Children were left without parents and parents without their 
children.99 Spouses were often missing, never to be seen again. 100 As 
one commentator noted: 

The tragedy of Cambodia has not yet run its course, nor will it 
for generations. Millions have died, a culture has almost van-
ished. The personal consequences of such a tragedy are incal-
culable, comparable only to the destruction wrought by the 
Black Death in Europe, by the Jewish Holocaust and by the 
Stalinist Gulag. 101 

97 Id. at 244. The daily living conditions of the ordinary Cambodian are still 
in need of improvement: 

In many respects, conditions in Cambodia at the end of the l 990's were 
worse than ever. The country suffered from the highest infant mortality 
rates in Southeast Asia. The educational system, starved of funds, was 
functioning so poorly that illiteracy was higher than it had been in the 
1960's. Violent crimes, rare in prerevolutionary times, were now frequent, 
and sexually transmitted diseases, including HIV-AIDS, had reached epi-
demic proportions. Unrestrained logging was having disastrous ecological 
effects, including increased erosion, changes in rainfall patterns, and lateri-
zation. And because of the economic slump elsewhere in the region, for-
eign investment was at a standstill. Id. 

98 Id. al 244. The government of Hun Sen has provided mixed results for the 
people of Cambodia: 

Despite Hun Sen's authoritarian style, the print 1nedia in Cambodia were 
relatively unrestrained, and human rights organizations - both foreign and 
domestic - were free to operate in the country. The 1998 elections revealed 
the enduring sophistication of the voting public, and as the bloated, under-
paid army de-mobilized, there were signs that the government might make a 
serious effort to direct its revenues and attention toward the social sector 
neglected for so long. Id. 

99 YATHAY, supra note 1, al 267. Pin Yathay lost his wife attempting to es-
cape the Khmer Rouge and left one child behind in a labor camp as he and his wife 
attempted the escape that resulted in him reaching Thailand and her losing her life in 
the jungle: "I pray that Nawath will one day read my testimony, know the truth of 
my survival and of our country's bloody history, and that we can find each other 
once again." Id. at 239. 

'
00 Id. at 117. 

101 Id. at 237-38. 
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It is likely that there will never be a complete understanding of the 
impact those years had on the psyche of the country or the family in-
stitution in Cambodia. 

D. The Current Condition of Women and Children in Cambodia 

An analysis of the condition of women and children in a given so-
ciety is one measure of the health of that society and the effectiveness 
of that society's family laws. Where abuse exists, women and chil-
dren are more often the victims of that abuse than their adult male 
counterparts. Further, economic oppression and disadvantage affects 
women and children more often than men. 

As a matter of law, the Cambodian Constitution protects the status 
of women as being equal with men: "Every Khmer citizen shall be 
equal before the law, enjoying the same rights, freedom and fulfilling 
the same obligations regardless of race, color, sex, language, religious 
belief, political tendency, birth origin, social status, wealth or other 
status."102 The constitution goes on to assert that: "The state and soci-
ety shall provide opportunities to women, especially to those living in 
rural areas without adequate social support, so they can get employ-
ment, medical care, and send their children to school, and to have de-
cent living conditions." 103 These are certainly high ideals. If realized, 
these guarantees would go a long way in eliminating physical, mental, 
and economic oppression of women. However, the reality for women 
in Cambodia does not yet measure up to these ideals. Women still 
find themselves victims of violence and oppression both by the gov-
ernment and non-government sources. 

One commentator has noted that "it is difficult to discuss the status 
of women in Cambodia." 104 The basis for this assertion is that there 
are various ways that individuals are classified in Cambodian society 
and different categories of women with a different status for each of 
those categories. 105 As a general rule, the status of women in tradi-
tional Cambodian society is one of high esteem. 106 Women were to be 

102 

!03 
CAMBODJACONST. arl. 31 (1993). 
Id. at art. 46. 

104 Judy Ledgerwood, Women in Cambodian Society, N. ILL. UNJV., 
http://www.seasite.niu.edu/khmer/ledgerwood/womcn.htm (last visited Feb. 6, 
2012). 

10s Id. 
106 Org. for Econ. Cooperation and Dev., Gender Equality and Social Institu-

tions in Cambodia, OECD, I, http://genderindex.org/sites/defaull/files/pdfs/ 
KHM.pdf (last visited Feb. 6, 2012) (noting that "[t]raditionally women in Cambodia 
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respected and they contributed greatly to the survival of the family 
through hard work and industriousness. 107 In traditional Khmer soci-
ety, women were to be protected by the men of the family. 108 While 
many of these traditional views still exist, as a practical matter, these 
high ideals are often ignored in the Cambodia of today. For example, 
a teenage daughter from a rural area might have a task assigned to her 
by her family to ride her bicycle each day, by herself, into the city to 
sell vegetables to help support the family. 109 This type of task can 
hardly be seen as fulfilling the protective role of the family. This is 
especially true in a society with high rates of violence against 
women. 110 A young woman might also move into the city by herself 
in order to work in a garment factory to help out her family. 111 In 
these situations, there is no male family member to assist her or to 
provide traditional protection. 112 Often times, these women "lose 
status in society because they have no men to protect them." 113 

Women in Cambodia today face physical violence at alarming lev-
els. "Rape and violence against women and children in Cambodia 
[has grown] to epidemic proportions throughout the country." 114 Gang 
rape has also become prevalent. 115 As in other parts of the world, rape 
in Cambodia is an under-reported crime because of the stigma attached 
to it. 116 Women and children are also frequently forced into the sex 
trade or domestic servitude because of poverty. 117 This problem has 
increased significant! y as a result of the global economic downturn. 118 

The incidence of forced adoption is also increasing. 119 The practice 

have enjoyed a strong social position and have held an influential position within 
their families, including participation in all household decisions."). 

107 Ledgerwood, supra note 104. 
10s Id. 
109 Id. 
llO CAMBODIAN LEAGUE FOR THE PROMOTION AND DEF. OF HUMAN RIGHTS. 

[L!CADHO], THE SITUATION OF WOMEN IN CAMBODIA 17 (2004). 
111 Ledgerwood, supra note 104 (noting that women often find themselves 

alone with men various occupations such as the office or the factory). 
112 Id. 
113 Id. 
114 LICADHO, supra note 110, at 17. 
115 Id. at 18 (citing LICADHO Rape and Indecent Assault, in BRIEFING 

REPORT, PHNOM PENH, (2004)). 
116 Id. 
117 Id. at 23. 
118 More Wonzen in Ca,nbodia Turning to Sex Trade A,nid Financial Crisis, 

U.N. News Ctr. (July 21, 2009), http://www.un.org/apps/news/story.asp? 
NewslD=3 l 54 l &Cr=human+trafficking&Crl. 

119 LICADHO, supra note I IO, at 23. 
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involves adoption facilitators preying on vulnerable women who are in 
need of money. 120 The women are often given a nominal sum of 
money and the children are resold on the international adoption mar-
ket.121 Thus, the notion that the position of women is difficult to dis-
cuss is borne out by the fact that traditional reverence for women is 
simply not carried out in practice. 

Some of the provisions of the Cambodian Constitution attempt to 
rectify these real life problems faced by women. For example, the 
constitution states: "The commerce of human beings, exploitation by 
prostitution and obscenity which affect the reputation of women shall 
be prohibited."122 The constitution also guarantees that there shall be 
no physical abuse against any individual. 123 Yet these noble goals to 
protect the women of Cambodian society will not be achieved without 
further effort by the Cambodian people. 

Children in Cambodian society are in a similar position to that of 
women. As referenced above, traditionally the arrival of a child in the 
Cambodian family was a cause of great happiness and joy. That is still 
the case in most Cambodian families. The harsh reality for children, 
however, indicates that the happiness does not always continue. Chil-
dren, like women, are often victims of sexual exploitation and sexual 
trafficking. 124 Children are often sold into sex slavery by their own 
parents. 125 Some argue that this is the result of a moral vacuum as a 
result of the genocide of the killing fields. 126 Whether genocide 
brought on by the Khmer Rouge is the cause, Cambodian children are 
being bought and sold as a commodity on international markets.127 

Many children, especially in rural areas, do not have access to a basic 
education. 128 Basic health care is often not available for pregnant 

120 

121 

122 

123 

Id. 
Id. 
CAMBODIA CONST. art. 46 (1993). 
Id. at art. 38. 

124 LICADHO, supra note 110, at 23 (noting that "Cambodia has gained in-
famy for being a country that receives and exports women and children, and also for 
the high number of women and children engaged in the sex industry."). 

125 The Sex Trade of Cambodian Children (ABC News television broadcast 
Mar. 21, 2010), http://abcnews.go.com/WNT /video/sex-trade-cambodian-chi ldren-
10164798. 

t26 Id. 
127 LICADHO, supra note 110, at 24. 
128 U.S. AGENCY FOR !NT'L DEV.,USAID /CAMBODIA: INTERIM STRATEGIC 

PLAN 2002-2005 at 10 (2002), http://wwwl.usaid.gov/k/documcnts/Interim 
_Strategic_Plan_2002_2005.pdf. "Half a million Cambodian children of primary 
school-going age are out of school, the majority of the,n poor and living in remote 
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mothers or their young children. 129 Thus, infant mortality is high in 
Cambodia. 130 HIV I AIDS has also become an increasing problem for 
the children of Cambodia. 131 

While some of these problems seem deeply rooted in Cambodian 
society, many can be alleviated by appropriate legislation and follow 
through by the central government. The Cambodian government has 
made significant strides in passing appropriate legislation, both as part 
of the constitution and by adopting international conventions on behalf 
of children. Nevertheless, significant work needs to be done to im-
prove the day to day lives of Cambodia's children. 

E. The Impact of Cambodian History on the Khmer People 

The historical experience of a nation is often reflected in the peo-
ple of that nation. It is also reflected in the laws created by that people 
when they undertake to govern themselves. This is true in Cambodia. 
The arrival of Buddhism in Cambodia more than two thousand years 
ago still shapes the lives of ninety percent of the population. A simple 
review of the preamble of the constitution reflects the heavy weight of 
history on the minds of those who created that constitution. That is, 
the people of Cambodia have seen the great heights of empire and the 
sinister impact of genocide. They have seen their family life nurtured 
by extended family and insulted by brutal dictatorship. They have 
seen Angkor, where families were an important part of life, and they 
have seen the Khmer Rouge regime where families were tortured. 
This historical experience has had an impact on the legal system of 
Cambodia and especially on the law of the family. 

areas. Census data indicate that only 60% of nine-year olds attend school regularly." 
Id. 

129 LICADHO, supra note 110, at 39. "Restricted access to quality maternal 
care is also a key factor contributing to the high rate of maternal and infant mortal-
ity." Id. 

uo Id. 
131 See Children Increasingly living With HIV/AIDS in Cambodia: Officials 

Focusing on Prevention, MED. NEWS TODAY (Jan. 8, 2009), 
http://www.medicalnewstoday.com/releases/l 34750/php (noting that "the exact 
number of children living with HIV/AIDS is unknown, but experts support the prop-
osition that it is rising fast."). 
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III. THE CAMBODIAN LEGAL SYSTEM 

The extent to which the Cambodian people recover from the trag-
edy of the Khmer Rouge will likely depend on the extent to which 
their legal system can enforce the laws passed by the government. 
The current Cambodian legal system is a blend of many sources. His-
torical data on pre-colonial law is very limited given that most of the 
evidence regarding Cambodian life during that period is from inscrip-

. 132 Wh . kn f th . t10ns on stone monuments. at IS own rom ese sources IS 

that there was a heavy Indian influence in Cambodian legal thought 
prior to the colonial era. 133 Royal decree was a prominent source of 
pre-colonial law. 134 Legal proceedings resembled the Indian practice, 
with a complaint being used to initiate an action, a response by the 
opposing party, an examination by a tribunal, and a decision by the 
court. 135 Witnesses were called and a system of evidence was used. 136 

However, trial by ordeal was also practiced in pre-colonial Cambo-
d. 137 

!a. 
When the French arrived in Indo-China in the mid nineteenth cen-

tury, they brought with them their Civil Code. 138 The French civil 
code governed not only rights of civil litigants, but also family law 

132 M. BARRY HOOKER, A CONCISE LEGAL HISTORY OF SOUTHEAST ASIA 34 
(1978) (noting !hat a fu]I understanding of the legal history of Champa and Cambo-
dia during the pre-colonial period is difficult to attain given that the evidence is 
largely [fom epigraphic sources). 

133 ld. al 32-33 (staling that Hindu legal texts were studied al the royal courts 
or Campa and Cambodia). 

134 ld. at 34. 
135 Id. at 34-35. 
136 Id. at 35. 
137 Id. One example or such an ordeal was rela!ed by Zhou Daguan, a Chinese 

diplomat who traveled to the Angkor empire and noted the following about Angkor 
justice: 

Then again, if two families have a dispute to resolve and cannot agree on 
right and wrong, there are twelve small stone towers [Prasat Suar Prat] on a 
bank opposite the palace, and the two people concerned are sent to sit in 
two of them. Outside, members of each family keep guard against the oth-
er. They may sit in the towers for a day or two, or for three or four days. 
Then for sure the one who is in the wrong becomes visibly ill, and leaves. 
He may have sores, or a cough or fever or something of the kind. The one 
who is in the right is absolutely fine. Thus right and wrong are assessed 
and decided on, in what is known as the judgment of heaven. Such is the 
spiritual power or the local gods. DAGUAN, supra note 3, at 65. Id. 

138 Boren Sar & Senera Sar, Introduction to Basic Ca,nbodian Laws - Canzbo-
dian Civil Laws 2 (2010), hllp://www.scribd.com/doc/40051718/Introduction-lo-
Cambodian-Civil-Law-Civil-Code. 
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matters. 139 In the initial phases of French rule, very little was done by 
the French to impact the operation of the Cambodian legal system. 140 
In the first few years of the twentieth century, Royal Ordinances were 
passed establishing various legal tribunals, but those tribunals applied 
Cambodian indigenous law rather than imposing French law. 141 The 
magistrates were indigenous Cambodians, albeit very ill-trained in the 
law. 142 Special training for judicial officials was ordered by Royal 
Decree in 1910. 143 Various efforts were made to codify the civil law 
and ultimately in 1920 a civil code was promulgated by Royal de-
cree.144 Part of that civil code contained provisions on the family. 145 
Yet the code was not a Cambodian creation. It was based upon the 
Napoleonic Code and was written in French. 146 Not until 1967 was 
the code translated into the language of the Cambodian people. 147 
However, this code was not simply a French construct as it did contain 
some aspects of indigenous law. For example, it contained provisions 
that permitted polygamy in Cambodia. 148 The 1920 civil code re-
mained in effect until the Khmer Rouge seized power in the 1975 
revolution. 149 During the rule of the Khmer Rouge the civil code was 
simply not applied. 150 The only law that was in place during the reign 
of the Khmer Rouge was their constitution. 151 Interestingly, in the 
realm of family law the only reference to family related issues in the 
Khmer Rouge constitution was a prohibition of polygamy 152 and an 
assertion that "[m]en and women are fully equal in every respect."153 
Yet, as one commentator noted, the Khmer Rouge "did not even care 
to respect [their own constitution]." 154 
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Heuveline & Poch, supra nole 4, at 2. 
HOOKER, supra note 132, al 166. 
Id. 
Id. 
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Sar & Sar, supra note 138, al 2. 
HOOKER, supra note 132, al 166. 
Sar & Sar, supra note 138, at 2. 
Id. 

148 Lao Mong Hay, Institutions for the Rule of Law and Human Rights, 5.1 
ARTICLE 2 al 36 (2006), available at, hllp://www.arlicle2.org/pdUv05n01.pdf. 

149 Sar & Sar, supra note 138, al 3. 
iso Id. 
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Hay, supra note 148, al 36. 
Democratic Kampuchea [Constitution] 1975, art. 13 (Cambodia). 
Id. 
Hay, supra note 148, al 36. 
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When the Khmer Rouge were ousted by the Vietnamese in 1979, 
the Vietnamese set up a communist government and called it the Peo-
ple's Republic of Kampuchea (PRK). 155 While the Vietnamese inva-
sion relieved a weary nation of the oppression from the Khmer Rouge, 
peace did not immediately follow, given that the Khmer Rouge simply 
returned to the jungle to continue the fight and Vietnam remained as 
an occupying power. 156 Despite this continued armed struggle, under 
Vietnamese control, courts were set up and judges were appointed. 157 

The PRK set up a legal system modeled on the Vietnamese-Soviet 
Union system. 158 In 1982 the PRK adopted a new constitution. 159 

This constitution was followed by a second constitution in 1989.160 

After the withdrawal of Vietnam in 1989, however, the PRK could 
simply not sustain itself and in 1991 a peace treaty was finally signed 
in Paris ending the war in Cambodia. 161 The participants to that peace 
conference signed three comprehensive agreements to end hostilities 
and rebuild the country. 162 One of the provisions of the Agreement on 
a Comprehensive Political Settlement of the Cambodia Conflict re-
quired that "[a]n independent judiciary will be established, empowered 
to enforce the rights provided under the constitution." 163 The agree-
ment also noted: 

Cambodia's tragic recent history requires special measures to 
assure protection of human rights. Therefore, the constitution 
will contain a declaration of fundamental rights, including the 
rights of life, personal liberty, security, freedom of movement, 
freedom of religion, assembly and association including politi-
cal parties and trade unions, due process and equality before 
the law, protection from arbitrary deprivation of property or 
deprivation of private property without just compensation, and 
freedom from racial, ethnic, religious or sexual discrimination. 
It will prohibit the retroactive application of criminal law. The 
declaration will be consistent with the provisions of the Uni-

155 Id. at 37. 
156 Id. 
157 Id. 
158 Id. 
159 CAMBODIA CONST. (1982). 
16° CAMBODIA CONST. (1989). 
161 See generally Final Act of the Paris Conference on Cambodia, Oct. 23, 

1991, 1663 U.N.T.S. 28. 
162 Id. 'II 10. 
163 Agreement on a Comprehensive Political Settlement or the Cambodia Con-

flict, Annex 5, 'II 5, Oct. 23, 1991, 1663 U.N.T.S. 56. 
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versa! Declaration of Human Rights and other relevant interna-
tional instruments. Aggrieved individuals will be entitled to 
have the courts adjudicate and enforce these rights. 164 

155 

This provision in the peace instrument was essentially a blue print 
for a new constitution. Clearly, the participants at the peace confer-
ence viewed the existing Cambodian Constitution as less than ade-
quate. 

As anticipated, pursuant to the Paris agreement, the 1989 constitu-
tion was eventually superseded by the current constitution which was 
enacted in 1993. The purpose of the new constitution was to begin 
implementing the hopes of the Paris conference. This new constitu-
tion would specifically address the creation of a judiciary as well as 
issues related to the protection of the family. It would also reinforce a 
commitment to other international declarations designed to protect the 
family. 

IV. INTERNATIONAL EFFORTS ON BEHALF OF 
THE KHMER PEOPLE 

During the course of the twentieth century the international com-
munity began various efforts to improve the condition of the individ-
ual and of society as a whole. As a result of the turmoil and tragedy 
that occurred in Cambodia during the last thirty years of the twentieth 
century, the United Nations stepped in and played a significant role in 
restoring peace and order to the country. In fact, from 1992-1993, the 
United Nations Transitional Authority in Cambodia (UNTAC) was 
virtually running the country. 165 Given this unprecedented involve-
ment of the United Nations, it should come as no surprise that the 
Cambodian Constitution promulgated in 1993 pays great deference to 
several international declarations. That constitution is still in effect 
today. Pursuant to that Constitution: "[t]he Kingdom of Cambodia 
shall recognize and respect human rights as stipulated in the United 
Nations Charter, the Universal Declaration of Human Rights, the co-

164 Id. al Annex 5, 'l[ 2. 
165 Dep't of Peacekeeping Operations, United Nations Transitional Authority 

in Cambodia: Background, U.N., hllp://www.un.org/en/peacekeepinglmissions 
lpast/untacbackgrl.html (last visited Feb. 10, 2012) (noting that "UNTAC assumed 
control of key sectors of the country's administrative structures -- foreign affairs, 
defense, security, finance and communications -- in order to build a stable environ-
ment conducive to national elections."). 
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venants and conventions related to human rights, women's and chil-
dren's rights." 166 

Thus, the people of Cambodia have recognized various interna-
tional declarations, covenants, and conventions as being the supreme 
law of the land. By making these international agreements a part of its 
constitution, Cambodia has impacted its domestic law of the family. 
Three of those declarations will be discussed here as being relevant to 
Cambodian family law. 

A. Universal Declaration of Human Rights 

At the conclusion of World War II, world leaders met in San Fran-
cisco to form the United Nations. 167 The pre-apartheid South African 
statesman Jan Smuts drafted the preamble to the United Nations char-
ter.168 In that charter the commitment of the new world organization 
to the concept of human rights was made clear. 169 In an effort to fulfill 
that commitment, the United Nations Commission on Human Rights 
was established in 1946 with Eleanor Roosevelt appointed as its first 
chairperson. 170 This commission, comprised of eighteen individuals 
from around the world, made one of its first tasks the development of 
an international bill of rights. 171 The Universal Declaration of Human 
Rights (Declaration) was passed by the United Nations General As-
sembly on December 10, 1948. 172 For the first time in the history of 
the world, people from various cultural, religious, and ethnic back-
grounds set forth the fundamental rights possessed by all human be-
. h" 1 173 mgs on t 1s p anet. 

166 CAMBODIA CONST. art. 31 (1993). 
167 See U.N. Charter: Introductory Note, http://www.un.org/en/documents/ 

charter/ intro.shtml (last visited Feb. 10, 2012). 
168 See JAN SMUTS-BRITISH SOUTH AFRICAN STATESMAN 5 (2008). 
169 U.N. Charter pmbl. The preamble of the United Nations Charter indicates 

that one of the purposes of the charter is to "reaffirm faith in fundamental human 
rights, in the dignity and worth of the human person, in the equal rights of men and 
women and of nations large and small .... " Id. 

170 Peter Bailey, The Creation of the Universal Declaration of Human Rights, 
UNIVERSAL RIGHTS NETWORK, http://www.universalrights.nelfmain/creation.htm 
(last visited Feb. 10, 2012). 

171 Id. 
112 Id. 
173 Office of the High Comm'r for Human Rights, Universal Declaration on 

Human Rights: Introduction, http://www.ohchr.org/en/udhr/pages/introduction.aspx 
(last visited Feb. 2, 2012). 
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The Declaration itself is rather short. It contains a preamble and 
thirty short articles. 174 Although the Declaration is meant to protect 
the rights of each member of society, it has a great deal to say about 
the world's families. The Declaration asserts that "[n]o one shall be 
subjected to arbitrary inte1ference with his privacy, family, home or 
correspondence, nor to attacks upon his honor and reputation." 175 Ar-
ticle 16 of the Declaration speaks almost exclusively to issues of the 
family: 

1. Men and women of full age, without any limitation due to 
race, nationality or religion, have the right to marry and to 
found a family. They are entitled to equal rights as to mar-
riage, during marriage and at its dissolution. 
2. Marriage shall be entered into on! y with free and full con-
sent of the intending spouses. 
3. The family is the natural and fundamental group unit of so-
ciety and is entitled to protection by society and the State. 176 

The Declaration also indicates that, for those who work, a just and 
favorable payment is due to them in order to support their family. 177 

Similarly, an adequate standard of living to support the family is also 
considered to be a right. 178 Parents are guaranteed the right to choose 
the kind of education their children are to receive. 179 Mothers and 
children are also given special recognition under the Declaration with 
the assertion that "[m]otherhood and childhood are entitled to special 
care and assistance. All children, whether born in or out of wedlock, 
shall enjoy the same social protection." 180 

Cambodia was not a member of the United Nations when the Uni-
versal Declaration of Human Rights was adopted in 1948. It did not 
join the United Nations until December 14, 1955. 181 The constitution 
that was in effect at the time Cambodia became a member had no ref-
erence to any United Nations charters or declarations. 182 In fact, not 
until 1993 did Cambodia adopt a constitution that referenced the au-

174 See generally Universal Declaration of Human Rights, G.A. Res. 217 (III) 
A, U.N. Doc. A/RES/217(111) (Dec. 10, 1948). 

175 Id. at art. 12. 
176 Id. at art. 16. 
177 Id. al art. 23(3). 
178 Id. at art. 25(1 ). 
179 Id. at art. 26(3). 
180 Id. at art. 25(2). 
181 Member States of the United Nations, http://www.un.org/cn/members 

/index.shtml (last visited Feb. I 0, 2012). 
182 See generally CAMBODIA CONST. (1947). 
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thority of United Nations mandates on human rights. 183 Clearly, the 
fact that the United Nations oversaw the drafting of that constitution 
had something to do with this acknowledgement of international 
agreements. Thus, one could question whether these accords were 
adopted by Cambodia voluntarily or by pressure from the United Na-
tions. Yet, in order to move past the human tragedy that was the 
Khmer Rouge experience, those agreements were an essential part of 
any new government in Cambodia. They are now part of the law that 
protects and preserves the Cambodian family. 

B. The Convention on the Elimination of All Forms of Discrimination 
Against Women 

As members of the human conununity, women are certainly pro-
tected by the Universal Declaration of Human Rights. However, this 
Declaration was seen by many as not sufficiently addressing the spe-
cial issues faced by women. 184 Thus, the United Nations took up the 
issue. In 1979, the United Nations General Assembly adopted The 
Convention on the Elimination of All Forms of Discrimination 
Against Women (CEDAW). 185 It has often been described as an inter-
national bill of rights for women. 186 The Convention contains a pre-
amble and thirty miicles. 187 Not only does it define what constitutes 
discrimination against women, but also sets forth a plan for nations to 
implement to end such discrimination. 188 Discrimination against 
women is defined by the Convention as "any distinction, exclusion or 
restriction made on the basis of sex which has the effect or purpose of 
impairing or nullifying the recognition, enjoyment or exercise by 
women, irrespective of their marital status, on a basis of equality of 

183 Kuang Teilee, Ca,nbodian Constitutional Provisions on Treaties: A Sto,y of 
Constitutional Evolution Beyond Rhetoric, 1 CAMBODJAN Y.B. ON COMP. LEGAL 
STUD. 1, 9 (2010). 

184 U.N. Division for the Advancement of Women, Department of Economic 
and Social Affairs, Convention on the Elimination of all Forms of Discrimination 
Against Women, Short History of CEDA W Convention, 
http://www.un.org/womcnwatch/daw/cedaw/history.htm (last visited Feb. 10, 2012) 
[hereinafter A Short History of CEDAW] (noting that with respect to the Universal 
Declaration on Hutnan Rights "the fact of women's humanity proved insufficient to 
guarantee them the enjoyment of their internationally agreed rights."). 

185 Convention on Lhe Elimination of All Forms of Discrimination Against 
Women, Dec. 18, 1979, 1249 U.N.T.S. 13 [hereinafter CEDAW]. 

186 A Short History of CEDAW, supra note 184. 
187 See generally CEDAW, supra note 185. 
t88 Id. 
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men and women, of human rights and fundamental freedoms in the 
political, economic, social, cultural, civil or any other field." 189 

As would be expected, all of the provisions of this convention im-
pact the institution of the family given the important role of women in 
that institution. However, Article 16 specifically addresses family 
related issues: 

1. States Parties shall take all appropriate measures to elim-
inate discrimination against women in all matters relating to 
marriage and family relations and in particular shall ensure, on 
a basis of equality of men and women: 

(a) The same right to enter into marriage; 
(b) The same right freely to choose a spouse and to enter 

into marriage only with their free and full consent; 
( c) The same rights and responsibilities during marriage 

and at its dissolution; 
( d) The same rights and responsibilities as parents, irre-

spective of their marital status, in matters relating to their chil-
dren; in all cases the interests of the children shall be para-
mount; 

(e) The same rights to decide freely and responsibly on the 
number and spacing of their children and to have access to the 
information, education and means to enable them to exercise 
these rights; 

(f) The same rights and responsibilities with regard to 
guardianship, wardship, trusteeship and adoption of children, 
or similar institutions where these concepts exist in national 
legislation; in all cases the interests of the children shall be pa-
ramount; 

(g) The same personal rights as husband and wife, includ-
ing the right to choose a family name, a profession and an oc-
cupation; 

(h) The same rights for both spouses in respect of the own-
ership, acquisition, management, administration, enjoyment 
and disposition of property, whether free of charge or for a 
valuable consideration. 

2. The betrothal and the marriage of a child shall have no 
legal effect, and all necessary action, including legislation, 
shall be taken to specify a minimum age for marriage and to 

189 See id. at art. I. 
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make the registration of marriages in an official registry com-
pulsory. 190 

Cambodia ratified the Convention in October of 1992'91 and al-
luded to it in the 1993 version of the Cambodian Constitution. 192 

As mentioned above, the current situation of women in Cambodia 
leaves much to be desired. The exploitation and outright physical 
abuse of women still continues even though the brutality of the Khmer 
Rouge has long since passed. Yet, Cambodia's adoption of this con-
vention and its reference in the Cambodian Constitution is a signifi-
cant step in the right direction. These assertions on behalf of Cambo-
dian women offer reason for hope for the people of Cambodia. 

C. The Convention on the Rights of the Child 

The Cambodian Constitution also recognizes the conventions on 
behalf of children. One of the most important such conventions is the 
Convention on the Rights of the Child (CRC). The Convention on the 
Rights of the Child was adopted by the United Nations General As-
sembly November 20, 1989 and came into force on September 2, 
1990. 193 Under the CRC a child is defined as "every human being 
below the age of eighteen years unless under the law applicable to the 
child, majority is attained earlier." 194 The CRC then goes on to set 
forth the specific obligations that must be undertaken by signatory 
nations in protecting the civil, political, economic, and social rights of 
children. 

The CRC recognizes that every child has some very basic rights. 
Those rights include the right to life195 and the right to be raised by his 
or her parents within a given social or cultural grouping. 196 It also 

190 Id. at art. 16. 
191 U.N. Treaty Collection, Convention on the Elimination of All Forms of 

Discrimination Against Women, Status of Treaty, http://trcaties.un.org/pages/ 
view Details.aspx ?src= Treaty &mtdsg_no=IV-8&chapter=4&lang=en (last visited 
Feb. 2, 2012). 

192 CAMBODIA CONST. art. 31 (1993). 
193 Convention on the Rights of the Child, Nov. 20, 1989, 1577 U.N.T.S. 3. 

This Convention recognized the prior efforts at protecting children which eventually 
formed the basis of the CRC: "Bearing in mind that the need to extend particular 
care to the child has been stated in the Geneva Declaration of the Rights of the Child 
of 1924 and in the Declaration of the Rights of the Child adopted by the General 
Assembly on 20 November 1959 .... " Id. at pmbl. 

194 Id. at art. I. 
195 Id. atart.6(1). 
196 Id. atarl. 7(1). 
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recognizes that every child has the right to a relationship with both 
parents and that parents have the right to exercise their parental re-
sponsibilities.197 The CRC recognizes that children have the right to 
be free from abuse and neglect198 and to have their opinions heard and 
acted upon when appropriate. 199 Legal representation must also be 
provided to children in any judicial dispute regarding a restriction on 
the child's liberty.200 The convention also forbids capital punishment 
for children. 201 The CRC protects these rights by mandating that sig-
natory states 

respect and ensure the rights set forth in the present Conven-
tion to each child within their jurisdiction without discrimina-
tion of any kind, i1Tespective of the child's or his or her par-
ent's or legal guardian's race, color, sex, language, religion, 
political or other opinion, national, ethnic or social origin, 

d. b"l" b" h h 202 property 1sa 1 1ty, lft or ot er status. 
Most significant to the family law of signatory nations is the man-

date that: "[i]n all actions concerning children, whether undertaken by 
public or private social welfare institutions, courts of law, administra-
tive authorities or legislative bodies, the best interests of the child shall 
be a primary consideration. "203 

By this provision, the international community seemed to be com-
municating that no longer would children be viewed as mere chattel to 
be treated like a piece of property. Consideration of the best interests 
of the child requires that a child be looked at as a human being who 
had his or her own interests. This is significant to the family law of 
signatory nations because family matters, such as divorce and parent-
age actions, routinely involve the interests of children. Failure of do-
mestic family codes to follow the "best interest of the child" standard 
would appear to be a violation of the CRC. 

As of May 2011, 194 countries had ratified the CRC including all 
member states of the United Nations except Somalia and the United 
States;204 although, Somalia's cabinet ministers have indicated their 

197 Id. at art. 9. 
198 Id. at arl. 19(1). 
199 Id. at art. 12. 
200 Id. at art. 37(d). 
201 Id. at art. 37(a). 
202 Id. at art. 2(1). 
203 Id. at art. 3( l ). 
204 U.N. Treaty Collection, Convention on the Rights of the Child, Status of 

Treaty, http://treaties.un.org/Pages/ShowMTDSGDetails.aspx?src~UNTSONLINE& 
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intent to ratify the convention in the near future.205 The United Na-
tions Committee on the Rights of the Child is the organization within 
the United Nations that monitors compliance with the CRC.206 Within 
two years of initially ratifying the CRC and thereafter once every five 
years, the signatory nations are to submit to the committee a report on 
"the measures they have adopted which give effect to the rights recog-
nized herein and on the progress made on the enjoyment of those 
rights."207 Every two years, the committee is to provide to the General 
Assembly of the United Nations a report on its activities.208 

Cambodia ratified the CRC on October 15, 1992.2°9 Under the 
Cambodian Constitution of 1993, the constitution is "the supreme law 
of the Kingdom of Cambodia."210 Thus, by making these conventions 
part of the constitution, the Cambodian government was undertaking a 
significant responsibility to its children. Assessing the success of 
Cambodia's commitment to these principles will be an important task. 
On June 28, 2000, the United Nations Committee on the Rights of the 
Child published a concluding report on Cambodia.211 The report noted 
with satisfaction that Cambodia's delegation to the committee had re-
acted positively to the suggestions of the committee and expressed a 
desire to implement those suggestions.212 However, that concluding 
report also noted many problems with Cambodia's efforts to live up to 
its obligations under the CRC. According to the report, Cambodia has 
been unsuccessful in passing legislation to implement the provisions 
of the convention.213 The report noted that "special attention needs to 
be paid to the areas of birth registration, family and alternative care, 
and juvenile justice."214 Further, Cambodia has failed to allocate suf-
ficient financial resources to implement the provisions of the conven-

tabid=2&mtdsg_no=IV-l l &chapter=4&lang=en#Parlicipants (last visited Feb. I 0, 
2012) [hereina[ler CRC, Status of Treaty]. 

205 Somalia to Join Childs Rights Pact: UN, SOMALILAND TIMES, (Nov. 20, 
2009), hup://www.somalilandtimcs.net/sl/2009/408/21.shtml. 

206 CRC, Status or Treaty, supra note 204, al art. 43(1). 
207 Id. at art. 44(1 ). 
208 Id. at art. 44(5). 
209 CRC, Status of Treaty, supra note 204. 
210 CAMBODIA CONST. art. 150 ( 1993). 
211 United Nations, Comm. on the Rights of' the Child, Concluding Observa-

tions of the Committee on the Rights of the Child, Cambodia, U.N. Doc. 
CRC/C/15/Add.128 (June 28, 2000). 

212 Id. 'JI 2. 
213 Id.~[ 9. 
214 Id.<][ 10. 
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tion.215 At the same time it referenced this lack in funding, the com-
mittee recognized that much of Cambodia's infrastructure and social 
services had been destroyed by many years of war.216 Thus, Cambo-
dia's ability to adequately carry out its obligations to its children has 
been severely hampered by its recent history of war. 

V. THE CAMBODIAN CONSTITUTION 

According to its terms, the Cambodian Constitution is the supreme 
law of the land. 217 The importance of the institution of man·iage in 
Cambodia is demonstrated by the fact that it is addressed in the text of 
this supreme law. The constitution asserts that "[m]arriage shall be 
conducted according to conditions determined by law based on the 
principles of mutual consent between one husband and one wife."218 
In an effort to foster equality within the marital relationship, the con-
stitution indicates that the work by a housewife in the home shall have 
the same value as what they can receive when working outside the 
home.219 Such constitutional provisions clearly demonstrate that at the 
time the constitution was drafted, the Cambodian people were attempt-
ing to clarify and solidify the family unit. The institution of the family 
had been a significant part of their lives since the Angkor period and 
for centuries before that. Given the experience they had just been 
through, it is not hard to understand the need to shore up this most ba-
sic societal institution. 

Like most constitutions around the world, the current Cambodian 
Constitution outlines the structure of the government that will operate 
within the boundaries of the country. Cambodia is structured as a con-
stitutional monarchy with the Icing as the head of state.220 Thus, the 
constitution indicates that the king "shall reign but shall not gov-
ern."221 The constitution outlines the role the king is to fill and the 
role the national legislature is to fill. In addition to these "structural" 
provisions, the Cambodian Constitution sets forth the individual rights 
afforded to Cambodian citizens. 222 Similar to the United States Con-
stitution, some of those rights are stated in the negative, i.e., the gov-
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ernment shall not infringe upon them. However, Cambodians have 
gone further than many other nations in ensuring that certain social 
rights are affirmatively provided by the government and, in fact, by 
individual citizens. Included among those rights which must be af-
firmatively provided are various rights benefiting Cambodian families. 

The constitution is just one source of family law in Cambodia. 
However, as the supreme law of the land, the family law provisions in 
the constitution take precedence over all other family laws. Thus, no 
review of Cambodian family law would be complete without an analy-
sis of the rights afforded the family under the constitution. 

A. Affirmative Obligations of the Government 

The Cambodian Constitution asserts that there shall be equality be-
tween men and women in Cambodia. 223 In addition to the provisions 
protecting women outlined above,224 the constitution provides specifi-
cally that "[a]ll forms of discrimination against women shall be abol-
ished.',225 This call for abolition of discrimination does not indicate 
what actions the government is required to take, but it is phrased in 
such a way so as to require affirmative action by the government. Fur-
ther, it does not seem to limit the abolition only to discrimination per-
petrated by the government. Rather, it seems to require that the gov-
ernment eliminate discrimination against women wherever it finds 
such discrimination. 

Thus, affirmative steps would be needed to pass laws outlawing 
discrimination in the private sector. Further, would laws need to be 
passed outlawing such discrimination between two private parties or 
between husband and wife? Women with children are also specifi-
cally protected: "The State shall give full consideration to children and 
mothers. The State shall establish nurseries, and help support women 
and children who have inadequate support."226 Again, affirmative ac-
tion is required, but no specifics are outlined. Such programs would 
be excellent policy, but if the government has no funding to enforce 
the policy there does not appear to be a way for the government to opt 
out. It is also unclear what it means to "give full consideration to chil-
dren and mothers." This is likely an ideal meant to provide comfort 

223 

224 

225 

226 

ld. al art. 45. 
See supra notes I 02-103 and accompanying text. 
CAMBODIA CONST. art. 45 (1993). 
ld. at art. 73. 



2012] CAMBODIA FAMILY LAW 165 

and solace to the population yet not one that is specifically enforce-
able. 

Children are also named as beneficiaries of state action under the 
constitution. On behalf of children the government is obligated as 
follows: 

The State shall protect the rights of children as stipulated in 
the Convention on Children, in particular, the right to life, edu-
cation, protection during wartime, and from economic or sex-
ual exploitation. 

The State shall protect children from acts that are injurious 
to their educational opportunities, health and welfare. 227 
In line with these protections, the state is also required to "protect 

and upgrade citizens' rights to quality education at all levels and shall 
take the necessary steps for quality education to reach all citizens."228 
These social rights are interesting to find in a constitution for any 
given country because of the financial cost associated with providing 
them. Even in the United States, a great deal of debate exists on the 
costs of providing a good public education to minor children and 
whether the government is actually required to provide such an educa-
tion.229 Yet, in Cambodia the constitution goes beyond protection 
from acts that are injurious to such an education and requires that 
"[t]he State shall provide free primary and secondary education to all 
citizens in public schools."230 This education is to continue for a 
minimum of nine years. 231 However, the cost of doing so would nec-
essarily be very high if there is to be any quality in the education. 
With the country of Cambodia as poor as it is, meeting that expense 
would be difficult. 

The same issue arises regarding health care. The constitution pro-
vides that "[t]he health of the people shall be guaranteed. The State 
shall give full consideration to disease prevention and medical treat-
ment. Poor citizens shall receive free medical consultation in public 
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Id. al art. 48. 
Id. al art. 65. 

229 See generally Thomas J. Walsh, Education as a Fundamental Right Under 
the United States Constitution, 29 WJLLAMETIE L. REV. 279 (1993); see also Tho-
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hospitals, infirmaries and maternities. The State shall establish infir-
maries and maternities in rural areas. "232 

These guarantees will certainly benefit families and particularly 
reduce infant mortality rates and increase prenatal care. Guarantees 
such as a free quality education and a guarantee that the education will 
continue for at least nine years will help lift the country out of illiter-
acy and poverty. The unfo1tunate result may be that it creates false 
hope in a country where economic realities do not measure up to ex-
pectations. 

B. Affinnative Obligations of the Individual 

In addition to placing affirmative obligations on the government, 
the Constitution of Cambodia places obligations on the family and on 
individual citizens. Thus, the notion that men and women are to be 
treated equally goes beyond merely ensuring that the government does 
not promote inequality. Rather, the constitutional obligation seems to 
be placed upon individual Cambodians as well: "Men and women are 
equal in all fields especially with respect to marriage and family mat-
ters."233 This type of constitutional guarantee raises questions about 
who may sue to enforce this right. Is this provision simply an obliga-
tion placed upon the state when passing family related laws or, for 
example, may a wife who believes she is being treated unequally in 
the marital relationship sue her husband based upon the notion that he 
is violating the constitution? This legal issue is simply not clear. 

Cambodian parents are also charged with affirmative constitutional 
obligations. Parents are obliged "to take care of and educate their 
children to become good citizens. "234 The constitution does not elabo-
rate on this requirement nor define what it means. The question of 
whether there exists any form of legal redress against a parent for vio-
lating this provision of the constitution is not clear. The rights, as well 
as the obligations, of Cambodian children are also outlined in the con-
stitution. As indicated above, the Cambodian Constitution adopts the 
United Nations Convention on the Rights of the Child. However, the 
constitution also places a unique obligation on children. While parents 
are required to care for their children and bring them up to be valuable 
members of society, their children are required to pay back those ef-
forts later in life. That is, the constitution asserts that "[c]hildren shall 
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have the duty to take good care of their elder! y mother and father ac-
cording to Khmer traditions. "235 This "in kind" payback creates all 
sorts of questions about how a person is to fulfill this obligation and 
what the ramifications are if the obligation is not fulfilled. At the 
same time, such an obligation is a very inexpensive method for the 
nation to deal with issues of elder care. 

Employers are also placed under constitutional obligations regard-
ing the family. Expectant mothers are protected from losing their jobs 
because of a pregnancy.236 Paid maternity leave is also required. The 
constitution states that a "[ w ]oman shall have the right to take mater-
nity leave with full pay and with no loss of seniority or other social 
benefits."237 In a society where the free market is only just taking 
root, such a maternity leave is likely difficult to enforce. 

C. The Impact of the Constitution on Cambodian Family Law 

The family unit has been a central part of Cambodian society for 
centuries and the continued importance of the family unit is demon-
strated by the central role it plays in the Cambodian Constitution. It 
outlines very specific and affirmative benefits to families and raises 
them to the level of the supreme law of the land. This constitution is 
also very internationally oriented, referencing various international 
agreements. Furthermore, by its terms, the Cambodian Constitution 
adopts the various international conventions and agreements which are 
designed to help families. This constitution and the various interna-
tional agreements adopted by it serve as a basis for the family law in 
Cambodia. The substantive family law of Cambodia, however, is con-
tained within the Law on Marriage and Family. 

VI. LAW ON THE MARRIAGE AND FAMILY 

In 1989, the National Assembly of Cambodia passed legislation 
known as the Law on the Marriage and Family. Although the family 
law provisions of the Cambodian Constitution are the supreme law of 
the land, the provisions of the Law on the Marriage and Family are 
much more detailed in their scope. The law has 5 chapters and 122 
articles. The five chapters are titled as follows: General Dispositions, 
Conditions Required for Marriage, Divorce, Marriage in Foreign 
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Country and Marriage with a Foreigner, Family. It is this law that 
provides the trial court with guidance on a case-by-case basis. 

The first chapter contains only two articles. This chapter is more 
in the nature of a preamble in that it sets forth some basic principles 
regarding marriage and the family in Cambodia. The basic principles 
outlined in this chapter continue to emphasize the importance of the 
Cambodian family unit to the maintenance of an orderly society. 

Pursuant to Articles 7 and 8 of the Constitution of the State of 
Cambodia (SOC), the purpose of the Law on the Marriage and Family 
is to regulate and protect the marriage and family, to ensure equality of 
the spouses in marriage and family, to strengthen the responsibility of 
the parents in raising up and taking care of their children, and to pro-
mote the moral and educational development of children to become 
good citizens imbued with a sense of responsibility for the nation and 
society, and the love of work. 238 

Many of these ideals simply echo protections and ideals already 
outlined in the constitution. However, these ideals also indicate an 
intent to regulate the basic institution of marriage. 

A. The Marriage Relationship 

Although the constitution expresses a commitment to equality 
among men and women, the first provision setting out the qualifica-
tions for marriage in the Law on the Marriage and Family treats the 
sexes differently. That is, marriage is permitted "for a man whose age 
is 20 years or more and a woman whose age is 18 years or more. "239 It 
is ironic that such a disparity would exist despite the commitment to 
equality. 

Marriage is prohibited in certain circumstances as well. For ex-
ample, same sex marriage is not allowed in Cambodia. 240 This prohi-
bition is seen more as an indigenous cultural issue rather than a reli-
gious one.241 That is, Buddhism does not necessarily reject such rela-

238 Law on the Marriage and Family, art. I (1989). It should be noled that this 
provision was adopted prior lo the promulgation of the 1993 constitution. The arti-
cles referenced in this provision no longer refer to constitutional provisions that re-
late to the family. Under the current constitution, those articles reference the organi-
zation of the monarchy. CAMBODIA CONST. art. 7-8 (1993). 

239 Law on the Marriage and Family, art. 5 (1989). There is an exception lo 
these mandatory minimums if the woman becomes pregnant. Id. 

240 Id. at art. 6. 
241 B.A. Robinson, Ont. Consultants on Religious Tolerance, Buddhism and 

Homosexuality, http://www.religioustolerance.org/hom_budd.htm (last updated July 
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tionships even though in certain cultures Buddhists teach against it.242 
In fact, Norodom Sihanouk, the former Cambodian king and father of 
the current king, has asserted his belief that same sex marriage should 
be permitted in Cambodia. 243 

Marriage of a r,erson who is insane or who has a mental defect is 
prohibited as well. 44 Certain physical ailments also prevent marriages 
including leprosy, tuberculosis, cancer or venereal diseases which are 
not completely cured.245 Marriage is prohibited between r,eople al-
ready bound by marriage and who have not been divorced; 46 thus, it 
would appear that polygamy is prohibited. Marriage is also prohibited 
between relatives of close lineage including adoptive relatives.247 

B. Divorce 

Traditionally, Cambodian society has looked down on divorce. 
However, this is also more of an ethnic and cultural issue than a reli-
gious one. That is, the teachings of Asian Buddhism, followed by 
ninety-five percent of Cambodians, do not necessarily reject the con-
cept of divorce.248 However, Buddhism teaches that if a couple fol-
lows the precepts of Buddhism, divorce would simply not be a prob-
lem.249 Thus, a divorced couple may be looked at as having failed to 
live up to the religious ideals proscribed by Buddhism. This view of 
divorce, however, does not create any legal obstacles to divorce for 
two people divorcing by mutual consent.250 Absent consent, the law 
restricts the circumstances under which a couple may divorce. Those 
circumstances inject a level of fault into the Cambodian divorce proc-

5, 2010) (stating that "[i]n many Asian countries, cultural inf1uences cause many 
Buddhists to continue ... a long tradition of considering same-sex behavior to be a 
form of sexual misconduct, no matter what the nature of the relationship is."/d.). But 
see Schobert & Taylor, supra note 17 (noting that Buddhism does not prohibit ho-
mosexuality and not limiting that view to western Buddhism). 

242 Robinson, supra note 24 l. 
243 Cambodian King Backs Gay Marriage, BBC NEWS, 

http://news.bbc.co.uk/2/hi/asia-pacific/350915.stm (last updated Feb. 20, 2004) (stal-
ing that Norodom Sihanouk referenced Cambodia as a liberal democracy and there-
fore should allow "marriage between man and man ... or between woman and 
woman." Id.). 
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ess. Thus, if one member of the couple wants out of the marriage, 
they must show fault of some kind or a divorce will not be granted. 
The limited grounds to file for divorce under Cambodian law are as 
follows: 

1. desertion without a good reason and without maintenance of 
and taking care of the child; 
2. cruelty and beatings, persecutions and looking down on the 
other spouse or his or her ancestry; 
3. immoral behavior, bad conduct; 
4. impotence of penis; and 
5. physical separation for more than one year.251 

Despite the presence of one of the grounds for divorce, if a wife is 
pregnant the husband is not permitted to file for divorce until one year 
after she has delivered the child.252 This prohibition does not apply to 
women, i.e., a woman can file for divorce even during her preg-
nancy.253 This could clearly present a problem for a man whose wife 
is pregnant by another man. The statute does not address that type of 
situation. 

One of the more interesting aspects of the Cambodian divorce pro-
cedure is the fact that reconciliation attempts must be made by the 
court. 254 They are required "unless the court finds that such complaint 
[for divorce] is based upon very serious circumstances."255 No detail 
is provided regarding what "serious circumstances" means. Yet this 
seemingly altruistic provision to help couples work out their problems 
can have a downside. One non-governmental organization has opined 
that this provision has the, effect of perpetuating gender stereotypes 
and the subservience of women.256 A 1994 study of Cambodian do-
mestic violence indicates that the reconciliators, generally try to ap-
pease the husband and apologize for the wife.257 Such a disposition 
makes reconciliators ineffective and reconciliation agreements short 
lived.258 The process often results in further abuses and delays women 
f · b · 259 rom escapmg a us1ve spouses. · 

251 Id. al arl. 39. 
252 Id. al arl. 68. 
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254 Id. al arl. 43. 
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Ultimately, the court is the entity granting a divorce. The court is 
required to conduct an investigation before grantinlf a divorce if the 
defendant denies the allegations in the complaint.26 However, a di-
vorce can be granted by the court if, after it conducts an investiga-
tion, 261 it makes a finding that there are "serious circumstances indi-
cating that both parties can no longer continue their conjugal cohabita-
tion."262 Unlike the "irreconcilable differences" allegation that exists 
in many divorces in the United States, these "serious circumstances" 
would be the five grounds outlined above. 

C. Custody of Children 

As with the Cambodian Constitution, the Cambodian Law on the 
Marriage and Family places upon parents and children certain obliga-
tions as well as granting certain rights. 

Parents have [an] obligation to love, bring up and take care of their 
child's education; that is, to develop the idea of patriotism, love of 
education, love of work in the spirit of international cooperation and 
respect for the State properties, rights and properties of others. 

A child is bound to love, [show] res£ect for, take care [of] his or 
her parents, and support parents in need. 63 

Yet, these are often difficult ideals for parents to live up to when 
they are going through a divorce proceeding. Nevertheless, the proc-
ess of divorce is part of the family code and, for couples that have 
children, custody of those children is part of that process. 

The law regarding physical custody of children upon divorce is 
very poorly developed in Cambodia. It goes without saying that a 
child custody case in any part of the world is resolved either by 
agreement or by the decision of a third party such as a court. In Cam-
bodia, a great deal of emphasis is placed upon the parents reaching an 
agreement. That is, an order regarding the physical custody of chil-
dren "shall be determined in accordance with an agreement of the di-
vorcing husband and wife."264 This is the guiding principle in Cam-
bodian custody cases. There is no reference in Cambodian law to 
situations in which parents reach an agreement, but that agreement is 
not in the best interests of the child. For example, a situation in which 
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two parents agree that a drug addicted parent should have physical 
custody is not addressed. It is unclear whether the court may step in 
and render a decision on its own or if the mandate to adopt the agree-
ment of the parents must be followed even in this circumstance. 

In cases where agreements are not reached and the court is re-
quired to decide the custody of children, the court's mandate is rather 
vague: "[i]n a case where there is no agreement between the parties 
regarding the custody of the children, the custody shall be determined 
by the court."265 There is no reference to the standard the court should 
apply in such circumstances or to factors the court should consider. 
The only guidance provided to the court in fulfilling its role is that if a 
couple has a child that is still breastfeeding, then the mother is given 
preference on custody issues.266 Beyond that, the law seems to give 
the court absolute discretion.267 

The law is similarly vague regarding the concept of visitation for 
the non-custodial parent. It is clear that a parent not receiving physical 
custody of a child has a right to visitation.268 Further, the law man-
dates that the custodial parent "must make it easy for the other party to 
come and visit the children. "269 Yet, the standard to be applied when 
awarding visitation and the factors to be considered are not set forth. 
Nor are there any guidelines for what it means to "make it easy for the 
other party to come and visit." Again, the law seems to grant the trial 
court absolute discretion. 

Cambodia's child custody laws are in need of revision. While an 
emphasis upon resolution of custody disputes by agreement is cer-
tainly not inappropriate, the Cambodian statute seems to go beyond 
that to the point where it almost expects a resolution by agreement. 
Yet, a mandate for agreement may invite coerced agreements. If men 
are in more powerful negotiating positions than their wives, which is 
often the case, the mandated agreements might simply be a continua-
tion of an abusive relationship into the post-divorce lives of women 
and children. If there is no agreement, coerced or otherwise, the court 
is virtually without guidance. Although the Convention on the Rights 
of the Child was promulgated by the United Nations after The Law on 
the Marriage and Family was passed, it is somewhat surprising that the 
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"best interest of the child" standard was not inserted into the custody 
law by amendment. It could certainly be argued that because the con-
stitution adopts the CRC, the "best interest of the child" standard is 
applicable in physical custody disputes. Yet it would seem that a more 
direct reference to the standard ought to appear in the statute. 

D. Child Support and Alimony 

If a divorce is granted and the couple has children, support will 
need to be addressed by the court. Furthermore, in cases involving 
spouses with disparate incomes, it is possible that alimony will need to 
be addressed. As a general rule, both child support and alimony are 
concepts which deal with analyzing the income of one spouse and dis-
tributing a portion of that income to the other spouse for the purpose 
of supporting children or supporting a former spouse. 

In the entire Law on the Marriage and Family there is only one 
provision related to child support. That provision states: 

The divorcing father or mother must support, take care of, 
bring up and provide their children money for the children's 
education and schooling as much as they can. The amount of 
child support shall be determined according to agreement be-
tween the divorcing spouses. In a case where there is no 
agreement between the spouses the People's Court shall deter-
mine according to abilities of each spouse. The child support 
shall be given to the children until they become major.270 

As with issues relating to physical custody, the resolution of child 
support focuses mainly on resolving the issue through agreement of 
the parties. The deficiencies of the custody provisions are equally vis-
ible in the child support provisions, i.e., coerced agreements and lack 
of guidance for courts in contested matters. A detailed and honest dis-
closure of income and expenses would of necessity be required when 
applying this law. Dishonesty in such disclosures is not uncommon in 
American family court even with the availability of tax return informa-
tion and wage documentation. One could conclude that in a society 
such as Cambodia, where such documentation is not readily available, 
dishonesty and inaccurate reporting is a chronic problem. 

As to the issue of alimony, there are only limited provisions in the 
Law on the Marriage and Family which address this issue. Alimony, 
under Cambodian law, may be paid in the form of either money or 

270 Id. al arl. 74. 
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property.271 The standard for the court to apply in deciding whether 
alimony is appropriate is as follows: 

In a case of divorce where a party is not at fault and is in 
need, he may request the other party to provide alimony. The 
latter party shall support the party in need according to his or 
her abilities. 

The amount of alimony shall be determined according to 
the agreement between both parties. In the event there is no 
agreement, alimony shall be determined by the People's Court. 
If the party who is entitled to receive alimony remarry, such 

l . 1· 272 party may no onger receive a 1mony. 
A fault based alimony system raises some problems with the Cam-

bodian divorce system as currently designed. For example, the parties 
might be proceeding through a voluntary divorce wherein fault is not 
required to grant a divorce. However, if those two parties are simply 
unable to agree on payment of alimony the specter of a "fault based" 
fight looms over their divorce. One spouse, desiring to pay no ali-
mony to the other, may raise the issue of fault simply to avoid pay-
ment. Thus, a very negative type of conflict is encouraged even in 
cases where the presence of minor children might suggest such con-
flict is counterproductive to future cooperation on behalf of the chil-
dren. The recurring problem of inaccurate reporting of expenses and 
income combined with the possibility of coerced agreements continue 
in this area of the family law. 

One encouraging aspect of Cambodian family law is that failure to 
pay alimony as prescribed by the family court is considered a criminal 
offense.273 Surprisingly, a similar onus does not appear for failure to 
pay child support. It would seem as if a government should be more 
concerned with failure to pay support for an unrepresented minor than 
for an adult, yet that does not appear to be the situation in Cambodia. 
Parties are free to file post-judgment requests for modification of ali-
mony if circumstances warrant modification. 274 

271 

272 
273 

Id. atarl. 77. 
Id. at arl. 76. 
Id. at art. 78. 

274 Id. at art. 77. The circumstances for a change are not delineated other than 
the fact that any change "shall be made according to the abilities of the party paying 
alimony and according to the party in need who is entitled to alimony." Id. 
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E. Asset Division 

If a divorce is granted, the court is required to divide the property 
of the parties. Priority is to be given to parties who reach a mutual 
agreement on the division of assets. 275 Again, a question could be 
raised about whether any such agreement was reached by two people 
with equal power in negotiation or whether some form of coercion was 
used. This would be particularly concerning in cases of domestic 
abuse where the wife, assuming she is the victim, agrees to leave the 
marriage with virtually nothing. If no agreement is reached, the court 
is to divide the property between them with each party taking any 
property he or she brought to the marriage, any property they received 
by gift or inheritance during the marriage and one half of all the prop-
erty acquired during the marriage. 276 The court is ;ermitted to deviate 
from this division under special circumstances.27 Although there is 
no delineated list of those special circumstances in the statute, it is 
clear that in those special circumstances the court must always con-
sider "the interests of the children and outside employment."278 

F. Issues Related to Unwed Parents 

The Law on the Marriage and Family addresses, at some length, 
the issue of unwed parents and their children.279 Although these pro-
visions raise and address several issues, many are simply left unre-
solved. A legitimate child is one who was born "of parents who were 
both married to each other and only if the child's mother is pregnant 
during that union; that is, the child was born to a woman at least 180 
days as from the day of marriage or 300 days as from the day of ter-
mination of divorce. "280 An illegitimate child is defined as one "born 
of parents who have united without marrying."281 An illegitimate 
child may become legitimate if the parents file a request to have a sub-

. · d 282 sequent marnage recogmze . 
There are two distinct ways in which an illegitimate child can be-

come legally the child of a parent while still technically being illegiti-

275 Id. at art. 70. 
276 Id. 
277 Id. 
278 Id. 
279 Id. at art. 90-107. 
280 Id. at art. 82. 
281 Id. at art. 90. 
282 Id. at art. 94. 
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mate.283 First, the parent may "recognize" the child and be placed on 
the birth certificate. 284 According to the terms of the Cambodian fam-
ily law, this appears to be a voluntary procedure. The Cambodian law 
contrasts this voluntary procedure with a court ordered procedure in 
which the court may require the father and/or the mother to "recog-
nize" the child under certain circumstances.285 This second method of 
paternal recognition is commenced by filing a paternity action with the 
People's Court.286 Paternity actions have separate requirements for 
maternal recognition287 and paternal recognition.288 In the end, how-
ever, whether the "recognition" is voluntary or court-ordered, the legal 
result is the same; i.e., the legal rights are established between parent 
and child.289 

Cambodian law provides that "[a]n illegitimate child who has been 
recognized has the same duty and right as a legitimate child."290 Nev-
ertheless, the provisions in the family code relating to illegitimate 
children are not nearly as developed as the provisions relating to le-
gitimate children whose parents are involved in divorce proceedings. 
For example, there are no physical custody or visitation provisions 
contained in the provisions relating to illegitimate children. Presuma-

283 The family law of Cambodia speaks of either a father or a mother having 
the right to "recognize" a child as their offspring. Id. at art. 93. 

284 Id. al art. 91. 
285 Id. at art. 95 (noting that "[i]f no recognition declaration is voluntarily rec-

ognized by the parents, the People's Court may require the father or mother to rec-
ognize the child."). 

286 Id. al art. 97. 
287 The court may require a mother to recognize an illegitimate child if: "1. The 

woman has really delivered the child, 2. There is no significant difference between 
the identification of the child born out of the woman and that of the child who claims 
for maternity, and 3. Evidence can be proved by all means." Id. at art. 98. 

288 The court may require a father to recognize an illegitimate child if: 
I. The man eloped or raped the woman and if the woman has becotne 
pregnant within the same period when she has been eloped or raped by the 
man, 
2. The man had sex with a woman by deceit, by force or gel married to 
her. 
3. There is written evidence proving that the man is really the child's fa-
ther. 
4. A man and woman who are father and mother of the child cohabitated 
and did have conjugal relations during the period she became pregnant. 
5. The man acting as a father supported or took part in bringing up and 
educating the child. Id. at art. 99. 

289 Id. at art. I 02. 
290 Id. at art. 104. 
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bly the court will allocate custody and visitation in the same manner as 
it does in the case of children of divorce. However, the law simply 
does not reference these issues. Presumably the court will seek to ren-
der decisions in the best interests of the child based upon the provi-
sions of the Convention on the Rights of the Child. However, this too 
is unclear. There are two provisions related to support of the child and 
mother. The first indicates that "[t]he People's Court shall order a 
father or mother to always provide for child support in proportion to 
the resources of the father or mother."291 The second indicates that the 
father may be required to ~ay the mother some amount of compensa-
tion for expenses of birth. 2 2 

VIII. CONCLUSION 

The reign of the Khmer Rouge was a period during which the rule 
of law had little meaning. The Cambodian family, which had been 
such an important institution in Cambodian society for centuries, was 
aggressively attacked by that regime without regard to the impact on 
Cambodian society. Yet, the end of the Khmer Rouge rule did not 
bring about the immediate arrival of the rule of law. Nor did it bring 
any type of immediate order to the rules of family law. It was not until 
1989 that the first post-Khmer Rouge family code was passed. It is 
that family code, known as the Law on the Marriage and Family, 
which is still applicable to this area of the law in Cambodia. The Law 
on the Marriage and the Family, along with the current constitution 
and the various international declarations adopted by the country, are 
the main sources of family law in Cambodia. 

Yet, a family law system based upon these three sources of law is a 
family law system that is in need of further reform. By adopting a 
constitution and a family code that require affirmative efforts to pro-
tect the family and recognize the force of international conventions on 
behalf of the family, it appears that Cambodia has turned away from 
the frightening experience of the genocide. These affirmative obliga-
tions to help the Cambodian family are in stark contrast to the affirma-
tive efforts of the Khmer Rouge to destroy that very institution. The 
Khmer Rouge may have for a time crushed the culture and the families 
of Cambodia, but positive steps are being taken to reawaken the dis-
tinctive culture of Cambodia. Yet, Cambodia needs to take additional 
steps to develop its family law. Many areas of the current Law on the 

291 

292 
Id. at art. I 05. 
Id. at art. 106. 
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Marriage and Family are simply too underdeveloped to prove effective 
in a modern society. Further, the current law was written before the 
more progressive constitution was written, which adopted the various 
international accords protecting women, children and the family. Yet 
the willingness of Cambodia to adopt such a sweeping constitution and 
accept those international accords suggests that the Cambodian people 
have the ability to adopt new laws and revise old ones in an effort to 
protect the family. This bodes well for family law reform efforts in 
Cambodia. 


