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l. INTRODUCTION 

At 400 Washington Avenue in Montgomery, Alabama, 
stands a large black granite wall with water gently flowing 
down its smooth face. 1 Etched in large white letters on the 
face of the dark bold granite are the words of Dr. Martin Lu
ther King, Jr., "[u]ntil justice rolls down like waters and 
righteousness like a mighty stream."2 Between the black 
granite wall and the sidewalk stands a circular table-like 
structure, also made of stark black granite and spanning a 
width of some twelve feet. 3 Water comes from somewhere in 
the center of the table and flows gently over its surface, roll
ing down the sides.4 Etched on the top of this platform are 
the names of forty men and women who gave their lives in 
pursuit of Martin Luther King's dream, that justice would 
roll down like water and righteousness like a mighty stream.a 

What is the ''.justice" that Martin Luther King envisioned? 
Perhaps it was said best almost 1500 years ago by the Roman 
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1. CAROLE BLAIR, CIVIL RIGHTs/CIVIL SITES: " •.. UNTIL JUSTICE ROLLS DOWN 

LIKE WATERS" 3-4 (2008). 

2. Id. at 3; see also MARTIN LUTHER KING, Jn., I HAVE A DREAM (1963), reprinted 
in A TESTAMENT OF HoPE: THE EssENTIAL WRITINGS AND SPEECHES oF MARTIN 

LUTHER KING JR. 217, 219 (James M. Washington, ed., 1991) (paraphrasing Amos 
5:24). 

3. BLAIR, supra note 1, at 3. 
4. Id. 
5. Id. at 4; see also Southern Poverty Law Center, 40 Lives for Freedom, http:// 

,vww.splcenter.org/sites/default/files/do,vnloads/publication/40lives.pdf (last visited 
Mar. 15, 2012) (listing the individual names of those who died). 
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emperor, Justinian. His Institutes became the foundation for 
much of the European civil legal system. 6 The opening line of 
Justinian's Institutes describes justice as "the steadfast re
solve to give everyone their due."7 This definition, penned in 
533 AD, has proved to be one of the most enduring legal pos
tulates in history.8 

The application of this formula, however, is exceptionally 
elusive. Two of the words in Justinian's definition, "one" and 
"due" are easily manipulated to pervert justice. Who quali
fies as "one"? Are slaves "one"? Are Jews "one"? Are the 
mentally handicapped "ones"? Are the unborn "ones"? Once 
it is determined what a "one" is, then what precisely are the 
"ones" "due"? 

Section II of this article surveys the current state of abor
tion law and the state-action movement to include unborn 
humans into the human community as persons. Section III 
seeks to establish that the unborn are "ones"; that is, persons 
with "full-fledged" rights in the human community with the 
civil right, the "due," not to have their life intentionally taken 
from them without just cause. In addition, Section III chroni
cles the potential that state constitutional personhood 
amendments hold for promoting justice. Section IV focuses 
on Alabama's role in protecting the rights of unborn persons 
from having their lives intentionally taken from them with-

6. See Andrew Stephenson, A History of Roman Law: With a Commentary on 
the Institutes of Gaius and Justinian 305-10 (1912) (explaining how "[t]he Institutes, 
the Pendects, and the Code of Justinian" developed into a form of"Roman Law" that 
survived to become "the law of every nation in Europe."); see also 2 Edward Gibbon, 
The Decline and Fall of the Roman Empire 71 (Encyclopedia Britannica, Inc. 1952) 
(1776-1788) (''Under [Justinian's] reign, and by his care, the civil jurisprudence was 
digested in the immortal works of the Code, the Pandects, and the Institutes: the 
public reason of the Romans has been silently or studiously transfused into the 
domestic institutions of Europe, and the laws of Justinian still command the respect 
or obedience of independent nations."); id. at 616 n.2 ("Germany, Bohemia, Hungary, 
Poland, and Scotland, have received [the laws of Justinian} as common law or 
reason; in France, Italy, etc., they possess a direct or indirect influence; and they 
were respected in England from Stephen to Edward I. ... "). 

7. The Institutes of Justinian, at 5 (Thomas Collett Saildars trans., Greenwood 
Press 1970) (1922). 

8. See P.E. Digeser, Justice, Forgiveness, Mercy, and Forgetting: The Complex 
Meaning of Executive Pardoning, 31 Cap. U. L. Rev. 161, 162 (2003) (describing 
Justinian's definition as "one, and perhaps the most predominant, understanding of 
justice .... "). 
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out just cause and advocates for the adoption of a personhood 
amendment to the Alabama Constitution. 

Though Roe v. Wade9 as interpreted by Planned 
Parenthood Southeastern Pennsylvania v. Casey10 still carries 
legal persuasion in the U.S., and its effects of denying civil 
rights to the most vulnerable among us have been greatly di
minished. Despite Alabama's sordid history of violating the 
civil rights of African-American persons, it has quietly and 
consistently been a model among states for the protection of 
the civil rights of persons not yet born. Here, in the heart of 
the South where governors once barricaded school doors to 
prevent desegregation11 and states seceded from the Union to 
continue slavery, 12 Alabama now stands as a beacon of light 
in the fight to give every person their due. 

II. OVERVIEW OF ABORTION LAW AND THE STATE-ACTION 

MOVEMENT 

A. Brief Historically Corrective Survey of Abortion and 
the Law 

The history of abortion matters. Nearly one-half of the 
landmark abortion opinion, Roe v. Wade, is devoted to the 
historical framework in which Justice Blackmun positioned 
the opinion.13 Blackmun went to great lengths to justify his 
decision to legalize abortion with his version of the history of 

9. Roe v. Wade, 410 U.S. 113 (1973). 
10. Planned Parenthood 'of Se. Pa. v. Casey, 505 U.S. 833 (1992). 
11. See David S. Tatel, Judicial Methodology, Southern School Desegregation, 

and the Rule of Law, 79 N.Y.U. L. Rev. 1071, 1080-83 (2004) (describing some of the 
overt actions taken by state governors to prevent desegregation of schools in their 
respective states). 

12. See Craig S. Lerner, Saving the Constitution: Lincoln, Secession, and the 
Price of Union, 102 Mich. L. Rev. 1263, 1279-80 (2004) (book review) (identifying and 
discussing the claims of Civil War historians who look to slavery as the fundamental 
motivating factor for what is commonly referred to as the "Southern secession"). But 
see Ariela Gross, When is the Time of Slavery? The History of Slavery in 
Contemporary Legal and Political Argument, 96 Cal. L. Rev. 283, 290 (2008) 
("Interestingly, the historical link that is assumed here-that the Civil War was in 
fact fought to end slavery-is one challenged on both the political left and right. 
Many Southerners argue that the South fought for states' rights rather than to 
defend slavery, while revisionist historians argue that Union soldiers fought to 
defend white 'free labor' from being swallowed up by the 'Slave power' rather than to 
free black slaves."). 

13. Roe, 410 U.S. at 119, 129-147. 
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abortion.14 Unfortunately, Blackmun's historical rendition 
was wrong, and scholars today are "nearly unanimous in con
cluding that [the history supporting the Roe decision] is 
untrustworthy and essentially worthless."15 

Much of the historical distortion incorporated into Roe can 
be attributed to a New York Law School Professor Cyril 
Means, Jr.16 Means presented an amicus brief in the Roe 
case that purported two historical propositions.17 Prior to 
Roe these propositions where virtually radical.18 The two his
torical myths that Means incorporated into his amicus brief, 
and later adopted by Blackmun, were 1) that in 1791, at the 
time of the drafting of the Ninth Amendment, abortion was a 
common law liberty in both America and England; and 2) the 
only reason that abortion became restricted in some states 
between 1791 and 1868, when the Fourteenth Amendment 
was adopted, was to protect the health of the mothers-not 
the life or health of the unborn child.19 Unfortunately, these 
myths became the "new orthodoxy" due to Justice Blackmun 
"heavily and uncritically" relying on Professor Means' histori
cal distortions. 20 

In contrast to Means's inaccurate history of abortion, the 
intentional taking of an unborn person's life · without just 
cause has been consistently punished as a criminal act since 
the earliest civilizations.21 In addition, these criminal sanc
tions were not solely for the purpose of protecting the life of 

14. Id. 
15. FRANCIS J. BECKWITH, DEFENDING LIFE: A MORAL AND LEGAL CASE AGAINST 

ABORTION CHOICE 23 (Cambridge Univ. Press 2007). 
16. JOSEPH W. DELLAPENNA, DISPELLING THE MYTHS OF ABORTION HISTORY 13-15 

(2006). 
17. Id. at 14. 
18. Id. 
19. Id. at 13-15. 
20. Id. at 14-15. In order for Black.mun's opinion in Roe to have the ring of 

reasonability, he had to overcome the fact that nearly every state had anti-abortion 
laws on the books at the turn of the 19th century. BECKWITH, supra note 15, at 22-
23. Black.mun had to procure some evidence to support the two myths that abortion 
laws were a recent phenomenon and that their sole purpose was to protect the 
mother from a life-threatening surgery. Id. 

21. DELLAPENNA, supra note 16, at 154-155. 
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the mother.22 Scholars have asserted that sufficient evidence 
exists to conclude that the Assyrian, Babylonian, Egyptian, 
Greek, Hittite, Persian, and Sumerian civilizations all 
criminalized the practice of abortion. 23 The Romans treated 
abortion as a legal wrong that significantly weakened the 
whole state.24 In fact, the punishment for a convicted abor
tionist was usually a sentence of working in the mines or 
even exile.25 With the rise of Christianity in the Roman Em
pire, stricter laws were enacted to punish abortionists.2 6 

This was contrary to Blackmun's "myth-history," because 
these laws were rooted in the fundamental understanding 
that unborn children were persons who deserved the full le
gal protection of the law. 21 

In the English and subsequently American legal system, 
the tradition of criminally penalizing abortion was unbroken 
for over 800 years.2s It was not until the "reform" movements 
of the 1900s that this tradition began to dissolve.2" Black
stone's Commentaries, published in 1765, categorizes 
abortion as "homicide or manslaughter."30 In his dissent to 
Roe, Justice Rehnquist noted that at the time of the Civil War 
and the passing of the Fourteenth Amendment, twenty-six of 
the thirty-six states had anti-abortion laws by statute, while 
the rest of the states were still controlled by common law. 31 

Additionally, the validity of these laws was an unquestioned 
aspect of the prevailing legal culture. 32 In contradiction to 
the "history" touted by Blackmun in Roe, Justice Rehnquist 
points out that, "[b]y the turn of the nineteenth century virtu-

22. Id. at xii; see also Brief for the Foundation of Moral Law, Inc. as Amicus 
Curiae Supporting Appellate, 8, Gonzales v. Carhart, 550 U.S. 124 (2007) (No. 05-
380). 

23. DELLAPENNA, supra note 16, at 154-55. 
24. Id. at 156-157. 
25. Id. at 157 (noting also that the abortionist faced execution if the mother died 

during the procedure). 
26. Id. at 158. 
27. Id. (emphasizing the appreciation for the unborn by stating that the penance 

for abortion in the Catholic Church was listed alongside homicide). 
28. Id. at xii. 
29. Id. 
30. 1 WILLIAM BLACKSTONE, COMMENTARIES *125-26, construed in Brief for the 

Foundation of Moral Law, supra note 22, at 8-9. 
31. BECKWITH, supra notel5, at 22-23. 
32. Roe v. Wade, 410 U.S. 113, 174-75 (1973) (Rehnquist, C.J., dissenting). 
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ally every State had a law prohibiting or restricting abortion 
on its books."33 In contradiction to the myths propounded by 
Means, the main purpose of these anti-abortion laws was the 
protection of the unborn-not only the protection of the 
health of the mother.a• 

This correction on the historical lens of Roe begs the ques
tion of how the American legal system went from 
criminalized abortion in virtually every state to its wholesale 
inclusion into society. A full answer to that question is cer
tainly beyond the scope of this paper. However, it is relevant 
to briefly mention the development of the current federal law 
on abortion. 

B. Roe and Casey: The Current State of the Law 

In 1973 the Supreme Court of the United States held one of 
the most controversial cases of the last two hundred years.35 

In Roe v. Wade, the Supreme Court held that a woman, along 
with her physician, had a constitutional right to procure an 
abortion.36 However, the Court explained how this right was 
not absolute, as the each state had some legitimate interest 
in protecting the unborn entity.37 The Court used a trimester 
framework, where the state's interest in protecting the un
born entity did not become "compelling" until the second 
trimester.38 In the second trimester and beyond, the state 
could regulate the abortion, but could not prevent an abortion 
when the mother's life or health was at stake.39 

33. Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833, 952 (1992) 
(Rehnquist, C.J., dissenting). 

34. Nathan Schlueter & Robert H. Bork, Constitutional Persons: An Exchange 
on Abortion, 129 FIRST THINGS 33 (2003). 

35. See Dred Scott v. Sandford, 60 U.S. (19 How.) 393 (1857), representing 
arguably the most controversial case prior to Roe. See generally Lea Vandervelde & 
Sandhya Subramanian, Mrs. Dred Scott, 106 YALE L.J. 1033 (1997) (describing the 
life of Dred Scott's wife in the context of the societal changes taking place); Austin 
Allen, Rethinking Dred Scott: New Context For an Old Case, 82 Ctt1.-KENT L. REV. 
141 (2007) (providing an alternative account of the history surrounding Dred Scott's 
case). 

36. Roe, 410 U.S. at 164-166. 
37. Id. at 163-64. 
38. Id. at 163. 
39. Id. 
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The Court addressed the issue of the personhood of the fe
tus with a cursory conclusion that neither science, history, 
nor theology could come to an agreement on when personhood 
begins.40 The Court justified its decision by reasoning that 
since these respected sources could not decide on when per
sonhood begins, it should not decide that for the woman 
either.41 The implications were that the individual woman 
could decide if the unborn entity in her body was a person.42 
If she decided in the negative, that the unborn human was 
not a person, then she and her physician could elect to termi
nate the pregnancy.43 

The Court poignantly described, however, that if the per
sonhood of the fetus was established then, "of course" the 
argument in favor of abortion rights dissolves.44 For, if there 
is a distinct cognizable person's life in consideration, then the 
equation comes out very differently when weighed against 
things like privacy and convenience. 

The most formative decision to follow Roe was Planned 
Parenthood v. Casey.45 In an opinion concurring in part and 
dissenting in part, Chief Justice Rehnquist sharply criticized 
the plurality in Casey, which upheld the essential compo
nents of Roe-because of stare decisis-and gave no 
legitimate framework to analyze state abortion statutes.46 He 
further criticized the plurality's reason for creating the highly 
subjective and untested "undue burden" standard, a standard 
based on poor constitutional law-if constitutional law at 
all.47 The Casey decision did not entirely overrule Roe, but 
substituted the trimester/strict scrutiny framework with a vi
ability/undue burden framework. 48 

The current law under Casey holds that a state may pro
scribe abortion post-viability for any reason except when the 

40. Id. at 159-62. 
41. See id. 
42. See id. at 159-63. 
43. Id. at 163. 
44. Id. at 156-57. 
45. See Planned Parenthood of Se. Pa. v. Casey, 505 U.S. 833 (1992). 
46. See id. at 966 (Rehnquist, C.J., concurring in part and dissenting in part). 
47. Id. at 964-65. 
48. See id. at 872-75, 879 (O'Connor, Kennedy, Souter, JJ., plurality). 
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life or health of the mother is at stake.49 When the age of the 
unborn entity is determined to be pre-viable, the state must 
not place an "undue burden" on the mother seeking an 
abortion. 5o 

Though Casey does prevent states from protecting unborn 
persons pre-viability, the current abortion law under Roe as 
modified by Casey gives states a tremendous amount of lee
way to pass prescriptive abortion laws in their respective 
jurisdictions. In Casey, the Supreme Court held that an ar
ray of state-level abortion-restricting regulations were 
constitutionally permissible.51 Some restrictions that have 
been held to be compatible with the Federal Constitution in
clude: waiting periods, informed consent requirements, fetal 
viability tests, reporting and recording requirements, the 
conduct of medical care personnel restrictions, and partial 
birth abortions.52 

C. State Action Movement 

1. Overview 

According to the Center for Reproductive Rights' 2007 re
port, What if Roe Fell?, there has been an unprecedented 
ground swell of state-level bans on abortion since Justice 
Sandra Day O'Connor announced her retirement on July 1, 
2005.53 With the confirmation of the more conservative Sa
muel Alita in O'Connor's place, the resources of pro-life 
advocates began to shift to the states.54 Justice Scalia's dis
senting opm10n in Casey reflects the desire for a 
decentralized regulation of abortion law, as he lamented that 
Roe had '"inflamed our national politics"' and he looked for-

49. See id. at 879. 
50. See id. 
51. See id. at 881-87. 
52. See id.; see also ERWIN CHEMERINSKY, CONSTITUTIONAL LAw: PRINCIPLES AND 

POLICIES 831-838 (3d ed. 2006). 
53. Center for Reproductive Rights, What if Roe Fell?: A Report From the Center 

For Reproductive Rights Fact Sheet 1 (2007), http://reproductiverights.org/sites/crr. 
civicactions.net/files/documents/WIRF _FINAL_factsheet_with_LOGO.pdf 
[hereinafter What if Roe Fell?). 

54. See id. 
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ward to a time with the Supreme Court would "get itself out 
of 'the abortion-umpiring business."'ss 

The Center for Reproductive Rights prophetically asserts 
that "[i]n a post-Roe world, the right to abortion will no longer 
extend to all women. It will instead depend on the state a 
woman lives in."56 This belief, that "[t]he fight is coming to 
the states," is also shared by the pro-life community.57 

Therefore, it is clear that if Roe were overturned under our 
current jurisprudence, then the states would have the au
thority to prohibit abortion. 58 

Pro-life advocates hail the tentative return of abortion is
sue to state legislatures as a giant step in the direction of 
justice for unborn persons. This can be seen by the Thomas 
More Law Center's work in Oregon, Georgia, Colorado, and 
Montana to pass amendments to their respective state consti
tutions that would "provide legal protection for all human 
beings from the moment of fertilization."59 As the law cur
rently stands, if Roe were overturned and the issue of 
abortion was returned to the states, up to 30 states may enact 
laws restricting abortions.60 

The shift in the legal battleground of abortion rights from 
the federal government to the states has come as a welcome 
change by some.61 Pro-choice advocates, with varying de
grees of success, have sought greater protection for abortion 
rights under state law than is provided for in federal law. In 
addition, pro-life advocates are seeking to pass state constitu
tional personhood amendments to ensure that the highest 

55. Richard H. Fallon, Jr., IfR.oe Were Overruled: Abortion and the Constitution 
in a Post-Roe World, 51 ST. Louis U. L.J. 611, 613 (2007) (quoting Casey, 505 U.S. at 
994 (Scalia, J., concurring in part and dissenting in part)). 

56. What if Roe Fell?, supra note 53, at 3. 
57. Bret Schulte, New Abortion Wars: An Age-Old Fight is Heating Up in the 

States, U.S. NEWS & WORLD REPORT, Jan. 3, 2008, available at http://www.usnews. 
com/articles/news/politics/2008/01/03/new-abortion-wars.html?PageNr=2. 

58. Fallon, supra note 55, at 613-14. 
59. See Thomas More Law Center Continues Quest to Pass State Personhood 

Amendments-This Time in Oregon, ALERT (Thomas More Law Center, Ann Arbor, 
M.I.) Mar. 10, 2008, available at http://www.thomasmore.org/qry/page.taf?id=30& 
function=vie\v&sbtnltr_uid1=54&_nc=2bb0ca9f2b6184e578e492e38b4129da 
[hereinafter Quest to Pass State Personhood Amendment]. 

60. What if Roe Fell?, supra note 53, at 3. 
61. See Fallon, supra note 55, at 612 n.3. 
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law of the sovereign state will ensure that unborn persons 
are protected. 

2. Pro-Life Efforts 

Since 2001, over 2,500 state laws have been proposed that 
attempt to limit the abortion legalizing effect of Roe, 62 and 
between 2003 and 2007, an unprecedented number of states 
proposed anti-abortion legislation.63 The resignation of Jus
tice O'Connor emboldened the pro-life movement, as thirty
eight abortion bans were introduced in seventeen states.64 

These campaigns by states to ban abortion are gaining atten
tion and momentum.65 In 2006, South Dakota became the 
first state to introduce a criminal ban on abortion after 
Casey.66 Since then, thirty-two states have enacted criminal 
codes that punish the killing of an unborn person as murder 
or manslaughter.67 In 2008, voters in Colorado considered an 
amendment to their constitution that would define an unborn 
entity as a "person" from the moment of conception.68 

These state abortion bans have two basic purposes: 1) to 
provide an opportunity for the Supreme Court to again con
sider whether the Constitution of the United States affords a 
right to intentionally take the life of an unborn person with
out just cause69, and 2), to ''lay the [pro-life] foundation for a 

62. Heidi S. Alexander, The Theoretic and Democratic Implications of Anti-
Abortion Trigger Laws, 61 RUTGERS L. REv. 381, 381 (2009). 

63. What if Roe Fell?, supra note 53, at 1. 
64. Id. 
65. See Linda J. Wharton, Roe at Thirty-Six and Beyond: Enhancing Protection 

for Abortion Rights Through State Constitutions, 15 WM. & MARY J. WoMEN & L. 
469, 473 (2009). 

66. Id. 
67. See Brief for Foundation for Moral Law, supra note 22, at 8-9. The following 

states have criminalized the taking of an unborn person's life during an assault on 
the mother: Alabama, Arkansas, Arizona, California, Florida, Georgia, Idaho, 
Indiana, Illinois, Kentucky, Louisiana, Maryland, Massachusetts, Michigan, 
Minnesota, Mississippi, Missouri, Nebraska, Nevada, North Dakota, Ohio, 
Oklahoma, Pennsylvania, Rhode Island, South Carolina, South Dakota, Tennessee, 
Texas, Utah, Virginia, West Virginia, Wisconsin, and Washington. Id. at 8-9, n.3 
(citing the National Right to Life Committee, State Homicide Laws that Recognize 
Unborn Victims (Apr. 28, 2006), http://www.nrlc.org/Unborn_Victims/Statehomicide 
laws092302). 

68. Wharton, supra note 65, at 473. 
69. What if Roe Fell?, supra note 53, at 1; see also Quest to Pass State 

Personhood Amendment, supra note 59; Memorandum from Robert J. Muise, Esq., 
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post-Roe nation."70 Pro-life groups are achieving these pur
poses through three strategies. First are the abortion ''bans
in-waiting". 71 These bans do not go into effect immediately, 
but would trigger upon the overturning of Roe.72 Lawmakers 
pushing for these trigger laws hold out hope that these laws 
will not be readily subject to challenges because they are not 
currently operative.73 A second strategy is immediate abor
tion bans.74 Between 2004 and 2008, twenty-seven of these 
bans were proposed in fourteen states.75 Lawmakers pushing 
for immediate abortion bans seek to create a legal scenario 
where the United States Supreme Court would have another 
opportunity to overturn Roe. 76 A third strategy is simply re
lying on the pre-Roe abortion bans that are currently on the 
books and have not been struck down. 77 In the states that 
have pre-Roe laws banning abortion, if Roe were overturned, 
these laws would typically be controlling. 78 In 2007, there 
were seventeen states whose pre-Roe abortion bans would 
forbid abortions if the issue were returned to the states, 79 and 
ten states whose bans have been enjoined by the courts.80 

Thomas More Law Center to All Concerned Pro-Life Supporters (Sep. 24, 2007), 
available at http://www.thomasmore.org/downloads/sb_thomasmore/Response 
Memo-09-24-07.pdf. 

70. What if Roe Fell?, supra note 53, at 1; see Quest to Pass State Personhood 
Amendment, supra note 59. The Thomas Moore Law Center has also been working 
in Georgia, Colorado, and Montana to pass state pro-life amendments: "These 
proposed amendments would achieve two fundamental purposes to the pro-life 
movement. First, they would establish that these states are 'pro-life' states that 
protect all human life from the moment of fertilization as a matter of constitutional 
law. Second, they would provide a direct challenge to the central holding of Roe u. 
Wade." Quest to Pass State Personhood Amendment, supra note 59; see also Muise, 
supra note 69, at 2-3. 

71. What if Roe Fell?, supra note 53, at 1. By 2007, nine states had either 
passed or considered these trigger laws: Louisiana, Mississippi, North Dakota, 
South Dakota, Kentucky, Missouri, Oklahoma, Texas and Utah. Id. 

72. Id. 
73. Id. 
74. Id. at 2. States that have introduced immediate bans include Alabama, 

Colorado, Georgia, Indiana, Kentucky, Louisiana, Michigan, Mississippi, Missouri, 
North Dakota, Ohio, South Dakota, Tennessee, and West Virginia. Id. 

75. Id. 
76. Id. at 1. 
77. Fallon, supra note 55, at 612; What If Roe Fell?, supra note 53, at 1-2. 
78. Fallon, supra note 55, at 612. 
79. Id. at 614. 
80. What If Roe Fell?, supra note 53, at 10 & n.28. States whose pre-Roe bans 

have not been struck down are: Alabama, Delaware, Massachusetts, and Wisconsin. 
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When Roe was passed in 1973, thirty-one states had laws 
prohibiting abortion "in all circumstances except to save the 
life of the mother" while all fifty states imposed some type of 
restrictions on abortion. si 

Many states have introduced incremental strategies, such 
as parental notification, mandatory waiting periods, pre
abortion counseling,82 and required offering of ultrasound 
view of the child. 83 Thirty-one states have enacted legislation 
that requires mothers who are seeking an abortion to un
dergo some type of counseling or wait for a specified period of 
time before carrying out the abortion.84 Forty-four states 
have successfully implemented parental notification require
ments for minors seeking an abortion.85 States enacting 
these incremental strategies have seen a significant drop in 
the number of abortions.86 For example, Minnesota saw a 
thirty-three percent decline in the number of abortions after 
it enacted a parental notification requirement.87 Thanks to 
such measures the number of abortion providers has dwin
dled to less than three per state in North Dakota, South 
Dakota, Mississippi, and Wyoming.as 

3. Pro-Choice Efforts 

In addition, many pro-choice advocates call on state courts 
to interpret their constitutions separately from the Federal 
Constitution and provide more Roe-like protections for abor
tion than are currently available in the federal scheme. 89 

Pro-choice advocates are hopeful that privacy and equal right 
provisions will provide a basis for finding abortion protec-

Id. at 8. States whose pre-Roe bans have been struck down are: Arizona, Arkansas, 
Colorado, Michigan, New Mexico, Oklahoma, Rhode Island, Utah, Vermont, and 
West Virginia. Id. at n.28. 

81. Fallon, supra note 55, at 614. 
82. Alexander, supra note 61, at 382. 
83. Sonia M. Suter, The "Repugnance" Lens of Gonzalez v. Carhart and Other 

Theories of Reproductive Rights: Evaluating Advanced Reproductive Technologies, 
76 GEO. WASH. L. REV. 1514, 1516 (2008). 

84. Schulte, supra note 56, at 22. 
85. Id. 
86. DELLAPENNA, supra note 16, at 980. 
87. Id. at 984. 
88. Wharton, supra note 64, at 472. 
89. Id. at 501. 
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tions in state constitutions.90 Several state courts have 
struck down restrictions on abortion funding based on state 
constitutions.91 Eight state courts of last resort have inter
preted their state constitutions to afford protection to 
abortion funding not found in the federal system.92 One com
mentator has noted that "the strategy of invoking the 
protections of state constitutions to vindicate abortion rights 
has yielded impressive victories in many state courts .... "93 
Whether state strategies are effective or ineffective, it is clear 
that the new battle ground for protecting the unborn is at the 
state level. 94 

4. The New Strategy of State Constitutional 
Amendments Emerges 

Abraham Lincoln said: 

If [the Negro] is not a man, why in that case, he who is 
a man may, as a matter of self-government, do just as he 
pleases with him. But if the Negro is a man, is it not to 
that' extent a total destruction of self-government to say 
that he too shall not govern himself!95 

The same question is central in the abortion battle: 
whether or not the human being in question is a "person."96 
If the unborn is a "person" then he has the inalienable right 
to not have his life intentionally taken from him without just 
cause. Justice Blackmun made clear in his Roe v. Wade opin
ion that if the unborn entity's "personhood is established, the 
appellant's case, of course, collapses, for the fetus' right to life 
would then be guaranteed .... "97 If the unborn, like the 
slave, is a person, then they are more than property to be 

90. Id. at 498-500. 
91. Id. at 501-02. 
92. Id. 
93. Id. at 526-27. Wharton also acknowledges that these pro-choice efforts have 

yielded "resounding losses" in some scenarios. Id., at 527. 
94. Id. at 532 ("The politics of abortion may prove even more important in state 

courts, where judges are often elected and decisions favoring abortion providers may 
rally anti-abortion groups to oppose a judge's reelection."). 

95. Schlueter & Bork, supra note 33 (emphasis added). 
96. This was also the central question in slavery, the civil rights movement, and 

extermination of Jews during the Holocaust. See infra Part III.C. 
97. Roe, 410 U.S. at 156-57. 
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bought, sold, traded, or discarded-they are full-fledged 
members of the human community. 

A new strategy in protecting unborn persons is emerging. 
On the forefront of this state-focused strategy is the defining 
of "personhood" to include unborn human entities from the 
moment of conception. For example, the 2008 proposed 
amendment to the Colorado state constitution-Proposed Ini
tiative 36 or Amendment 48-defined a fertilized egg as a 
"person" with "inalienable rights, equality of justice, and due 
process of law."98 November 4, 2008 marked the first ever 
statewide vote on the issue of state legislation that would le
gally define unborn persons as human.99 

Despite the fact that Colorado's personhood legislation was 
voted down, 100 state legislatures across the nation are pro
posing bills and constitutional amendments to protect unborn 
persons. At least six state legislatures filed legislation in 
2009 that would legally define a "person" to include unborn 
humans from the moment of conception.101 Georgia, Mary
land, and Montana are seeking amendments to their state 
constitutions while Alabama, North Dakota, South Carolina 
have proposals for statutory changes to the state code.102 

The central thrust of all these state legislative efforts is to 
protect a particular class of society from having their civil 
rights unjustly taken from them. Since the passing of Roe v. 
Wade in 1973, a massive injustice has ensued by legally deny
ing that unborn human beings are "persons." Justice 
Blackmun's opinion legalized the Great Divide; a classic 

98. Schulte, supra note 56, at 21; see also Michael Hichborn, David's Stone: 
Personhood, THOMAS MOREL. CTR. (Feb. 28, 2008), http://www.thomasmore.org/qry/ 
page.taf?id=20&_function=detail&sbtblct_uid1=293&_nc=2bb0ca9f2b6184e578e492 
e38b4129da. 

99. 2009-2010 STATE-LEVEL PERSONHOOD (AND OTHER SELECTED LEGISLATION), 

available at www.christianlifeandliberty.net/2009-05-25-2009-2010-State-Level
Personhood-and-other-selected-Legislation.doc (last visited Nov. 21, 2011). 

100. Id. Colorado's personhood legislation was defeated with a seventy-three 
percent "No" and twenty-six percent ''Yes" ballot. Id. 

101. Id. These states include Alabama, Georgia, Maryland, Montana, North 
Dakota, and South Carolina. In 2007-2008 the states that were engaged in 
personhood legislation were Alabama, Colorado, Georgia, Montana, South Carolina, 
and Virginia. Id. 

102. Id. 
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method of perverting justice.103 The Great Divide asserts 
that the "us" human beings have legally cognizable rights, 
while the "them" human beings do not. Roe asserted that un
born humans were not "us," but "them," based on arbitrary 
markers of age, development, or capacity. The effect of the 
Great Divide is that unborn humans don't have the same 
"due" as other "full-fledged" persons in the human commu
nity. Therefore, not only can the lives of these unborn 
persons be intentionally taken without just cause, their lives 
can be used as property for the personal gain of others.104 

If Roe were to be overturned and authority was returned to 
state legislatures, then the inertia favors more restrictions on 
abortion.105 Despite the fact that states are strong in their 
ability to regulate abortion, state constitutional amendments 
are needed to ensure that the protection of the unborn would 
continue if Roe was overturned.106 Pro-choice advocates rec
ognize that state constitutional personhood amendments 
serve as the Achilles heel of the movement to legalize abor
tion.107 This is due in part to the fact that state constitutions 
are often easy to amend, unlike the Federal Constitution.108 
For example, in Florida the state constitution was amended 
to require parental notification for abortion after the back
lash of two pro-abortion decisions by the state supreme 
court.109 

As strong as these statistics may appear, the fact remains 
that America as a whole has engaged in one of the largest 
wholesale depravations of justice in history. Between 1973 
and 1996 nearly 34,000,000110 unborn persons had their lives 
intentionally taken from them without just cause.111 The in
justices of the American slave trade and Nazi-Germany 

103. See infra Part III.C. (discussing the denial of personhood in the case of 
American Slavery and Nazi-Germany). 

104. By "personal gain" the author is referencing embryonic stem-cell research. 
105. See Fallon, supra note 55, at 614. 
106. See generally PAUL BENJA.~IN LINTON, ABORTION UNDER STATE 

CONSTITUTIONS: A STATE-BY-STATE ANALYSIS 3-5 (2008). 
107. See Wharton, supra note 64, at 533. 
108. Id. at 533. 
109. See id. at 533-34. 
110. Some estimates reach as high as 50,000,000. See Hichborn, supra note 98. 
111. DELLAPENNA, supra note 16, at 990. 
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combined pale in comparison to these figures. Almost one in 
five women will have had an abortion by the time they are 
forty-five. 112 

III. STATE CONSTITUTIONAL PERSONHOOD AMENDMENTS 

ARE A Goon MEANS OF PROMOTING JUSTICE 

A Preliminary Epistemological Assumptions 

Before turning to the ethical justifications for the legal so
lutions proposed, the central terms must first be defined. 

1. What is "Justice"? 

In 533 A.D. the Emperor of the Roman Empire defined jus
tice as "[t]he steadfast resolve to give everyone their due."113 

The author presupposes that there are truths accessible and 
undeniable to all people, or in the words of the founders of our 
country, the truths that, "[w]e hold ... to be self evident."114 

2. What is "Good"? 

Aristotle, in his Nicomachean Ethics, describes the "good" 
as some virtue that makes an object perform its function 
more excellently.115 For example, the good of a knife or 
racehorse is something that makes the knife cut better or the 
race-horse run faster. 116 The highest good of the racehorse, 
argues Aristotle, is racing excellently as to win.117 The 
formula of the good then is this: "If X is a thing's function, 
then the good of the thing lies in the activity of performing X, 
and its highest good lies in the activity of performing X 
excellently."118 

A thing's function, continues Aristotle, can be determined 
by ascertaining what activity the thing performs that nothing 

112. Id. 
113. The Institutes of Justinian, at 5 (Thomas Collett Sandars trans., Greenwood 

Press 1970) (1922). 
114. THE DECLARATION OF INDEPENDENCE para. 2 (U.S. 1776). 
115. See J. Bunz1szEwsKI, WRITIEN oN THE HEART: THE CASE FOR NATURAL LAw 

22 (1997). 
116. Id. 
117. Id. 
118. Id. 
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else is able to perform, or at least not as well.119 In the case 
of justice, we apply Justinian's definition and come up with 
this: that the function of justice is to give everyone their due. 
Therefore, whatever helps justice perform its function, of giv
ing everyone their due, in a more excellent manner, is then 
good. 

3. What is a "One"? 

The question of what is a "one" is central to the abortion 
debate, because this determines what they are due. A classic 
method of perverting justice is to propose that some human 
beings are persons while other human beings are not.120 This 
perversion of justice is known as the Great Divide: the divi
sion of the human race into categories of "us" and "them," 
where the "us" are legally recognizable persons and the 
"them" are not. The following sections advocate for the inclu
sion of unborn entities, from the moment of conception, into 
the legal classification of "ones," or persons, whose legal 
rights are equal to that of any other human being. 

4. What is a One "Due"? 

Although the question of what persons are due is certainly 
the ground for much legal debate, the extent of disagreement 
over this issue is exaggerated.121 There are certain funda
mental moral premises enshrined in every culture and in 
every time. C.S. Lewis challenges his readers to "[t]hink of a 
country where people were admired for running away in bat
tle, or where a man felt proud of double-crossing all the 
people who had been kindest to him. You might just as well 
try to imagine a country where two plus two equals five."122 
For the purposes of supporting the propositions promoted in 
this article, only one universal moral norm need be embraced: 
that every person is due the right not to have his life inten
tionally taken from him without just cause. 

119. Id. at 23. 
120. See supra Part III.C. (discussing the denial of personhood in the case of 

American Slavery and Nazi-Germany). 
121. BECKWITH, supra note 14, at 7. 
122. c.s. LEWIS, MERE CHRISTIANITY 19 (Touchstone 1996) (1943). 
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B. The Ethical Data: Moral Reasoning and Personhood 

1. Basics of Moral Reasoning 

Moral reasoning relies on the proposition that there are 
certain things undeniably etched on the consciousness of all 
people. Certain atrocities will shock a person's conscience no 
matter where they sit geographically or historically. Moral 
reasoning relies on this inherent human compass of justice, 
or rightness, as a guide for present conduct and decision 
making. 

a. Fallacies of Moral Relativism 

One of the most deadly fallacies of moral relativism is the 
confusion between preference claims and moral claims.12a 
"Once we come to the recognition that any act stands in the 
class of a wrong . . . the logic of that recognition forbids us 
from treating that act any longer as a matter merely of per
sonal taste or private choice."124 The Founders would say 
that this "truth" is "self evident."125 

One reason that these "truths" may have been obvious to 
the Founders is because the Enlightenment and Humanism 
had a less pervasive effect on society in those days does today. 
The pernicious offspring of the Enlightenment, post-modern
ism, bore an even more acidic offspring in the form of moral 
relativism. Moral relativism is "the view that when it comes 
to questions of morality, there is no absolute or objective right 
and wrong; moral rules are merely personal preferences and/ 
or the result of one's cultural, sexual, or ethnic 
orientation."126 

b. Lincoln's Encounter with Douglas 

In Abraham Lincoln's first attempt to run for a seat in the 
Senate, he ran against a man by the name of Stephen A. 
Douglas.127 During the premier public debate between Lin
coln and Douglas the issue of slavery was brought to the 

123. See BECKWITH, supra note 14, at 3. 
124. BECKWITH, supra note 14, at 16. 
125. THE DECLARATION OF INDEPENDENCE para. 2 (U.S. 1776). 
126. BECKWITH, supra note 14, at 3. 
127. Id. at 16. 



No. 1] Personhood Amendment 41 

forefront. 128 Lincoln argued that slavery was morally wrong 
and should be abolished.129 Douglas agreed with Lincoln 
that slavery was morally wrong, but said that it was the 
state's choice whether to proscribe it and Douglas did not care 
which way they went on the issue.130 Lincoln was at a loss as 
how to respond to Douglas's claim, that although slavery was 
morally wrong, it was permissible, and therefore, Lincoln lost 
both the debate and the seat for Senate.131 

Lincoln chronicled his thinking on the matter in his notes 
during the days following the debate.132 In Lincoln's 
calculus, to say that something was wrong was to say that it 
was impermissible.133 It was a perplexing concept to Lincoln 
that Douglas could claim both that slavery was morally 
wrong and that it was permissible: "for that would mean the 
impermissible is permissible."13• 

Lincoln had the clarity of thought to distinguish preference 
statements from moral statements. He noted in his journal 
following the debate that the pro-slavery argument was 
based on a belief that human equality carried no moral 
weight.135 Preferences such as color, intellect, and interest 
were the basis of denying persons of African descent access to 
the privileges of a full-fledged member of human society.1aa 
The pro-slavery agenda, which would eventually crumble 
under his leadership as president, could marshal only prefer
ences as the basis for denying the status of person to people of 
African descent. Thankfully, the eventual victors in the slav
ery debate had the advantage of advocating for undeniable 
truths etched on the souls of all people. Intentionally deny
ing someone the legal rights of a full-fledged member of 
human society on the basis of color is morally wrong, and 
thus impermissible. 

128. See id. at 17. 
129. See id. at 16. 
130. See id. 
131. See id. 
132. Id. at 17. 
133. See id. at 16. 
134. Id. 
135. See id. 
136. See id. 
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For Lincoln, the validity of these truths did not depend 
upon the observer's perspective. The truth, that it is unjust 
to treat certain humans as property based on their complex
ion, is not relative to the observer's culture. The validity of 
Lincoln's propositions did not rise or fall relative to one's van
tage point, but were self-evident-written on the heart. 

2. The Personhood Argument 

[Al father who, while his back is turned, hears his teen
age daughter ask the question, "Daddy, can I kill it?" ... 
"How should the father respond to his daughter's 
query?" ... "He should ask her, 'what is it?' ... the per
missibility of killing another being depends on what it is 
and whether the killing is justified. It really matters 
whether "it" is a cockroach, the girl's infant brother, or an 
enemy soldier in combat. 137 

The personhood argument asserts that every successful 
abortion performed without just cause is morally wrong, and 
therefore, impermissible.138 This conclusion is based on 
three premises: 1) an unborn entity is a person from the mo
ment of conception, 2) it is morally wrong to kill a person 
without just cause, and 3) every successful abortion kills a 
person.139 The following sections focus on establishing the 
validity and veracity of each of these premises to support the 
conclusion that every abortion performed without just cause 
is morally wrong and therefore impermissible. 

a. An Unborn Entity is a Person from the Moment 
of Conception 

This part of the syllogism brings Justinian's definition of 
justice into focus. The Emperor Justinian proposed a lasting 
maxim, that justice is the "steadfast resolve" to give to every 
person according to their due.140 Justinian's definition begs 
two questions: what are persons "due" and what is a "per-

137. Id. at 228. 
138. See id. at xii; ROBERT P. GEORGE & CHRISTOPHER ToLLESFEN, EMBRYO: A 

DEFENSE OF HUMAN LIFE 189-190, 202 (2008). 

139. See BECKWITH, supra note 14, at xii; GEORGE & ToLLESFEN, supra note 140, 
at 189-190, 202. 

140. The Institutes of Justinian, at 5 (Thomas Collett Sandars trans., Greenwood 
Press 1970) (1922). 



No. l] Personhood Amendment 43 

son?" For the purposes of the article, a "person" will be 
defined as a "full fledged member of the human community" 
who is ''.iust as much a bearer of rights as any human being 
whose rights-bearing status is uncontroversial."141 

A classic strategy of subverting justice is not to argue about 
what a person is due; rather it is to declassify certain human 
beings as non-persons. If certain human beings are non-per
sons, then the discussion changes about what these non
persons are due. As surveyed in later sections, this strategy 
of subverting justice was used with deadly success in Ameri
can slavery and Nazi Germany. 

i. Arguments Denying the Personhood of the Unborn 

Since the 1973 holding in Roe, this strategy of subverting 
justice has also been employed against millions of unborn 
persons. As discussed earlier, Justice Blackmun conceded 
that if the personhood of the unborn entity were established, 
"the fetus' right to life would then be guaranteed."142 Deny
ing that unborn humans are persons is the most common 
argument used to restrict the rights of these humans.143 

The denial of personhood argument usually takes the fol
lowing form: the unborn entity is genetically human, 
however, it is not a person. This cluster of human cells does 
not possess or attain the status of personhood until prior to 
birth or even after birth.144 Therefore, it is neither morally 
wrong nor impermissible to destroy these cells or exchange 
them as property. 

ii. Scientific Support for the Premise 

Though abortion was almost universally condemned in 
every successful civilization prior to the second half of the 
twentieth century, the fundamental question always centered 

141. BECKWITH, supra note 14, at xii; GEORGE & ToLLESFEN, supra note 140, at 
189 (explaining that "all human beings are human persons"), 

142. Roe v. Wade, 410 U.S. at 156-57. 
143. See Schlueter & Bork, supra note 33, at 2 (taking the importance of the 

personhood argument a step further by asserting that "[ilt cannot be too strongly 
emphasized that whether or not an unborn child is a human being is the critical 
question in this debate"). 

144. BECKWITH, supra note 14, at 128. 
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on when life begins.145 Before the technological advances of 
the last thirty years, the life of a child was considered to be
gin at the moment of "quickening."146 As medical science 
progressed, advances in embryology,147 fetology, and medical 
science all attested to the fact that human life begins at con
ception.148 For decades medical textbooks have presented the 
consensus view that biological human life begins at 
conception.149 

For example, textbook authors Keith Moore and T.V.N. 
Persaud explain that the very first cell resulting from fertili
zation "mark[s] the beginning of each of us as a unique 
individual."150 In addition, William Larsen's textbook on em
bryology explains that the moment of fertilization "initiate[s] 
the embryonic development of a new individual."151 Ronan 
O'Rahilly and Fabiloa Muller also agree that at the moment 
of fertilization "a new genetically distinct human organism is 
formed."152 

Despite the technological advances, some pro-choice advo
cates are determined to draw arbitrary lines to deny the 
status ofpersonhood to certain human beings. Charles I. Lu
gosi has identified no less than fifteen arbitrary boundary 
placements that "correspond to physical, psychic and social 
development of the human organism at various stages of de
velopment."153 Included in this list of arbitrary lines drawn 
to deny personhood to some human beings are the: 

Beginning of the primitive streak (after which time twin
ning is no longer possible) ... Implantation of the embryo 
in the womb ... Formation of the nervous system and 
sentience (the ability to feel pain) ... Formation of the 

145. See Schlueter & Bork, supra note 33, at 5-6. 
146. Id. (with quickening being the first moment that the mother felt the child 

move). 
147. Charles I. Lugosi, Conforming to the Rule of Law: When Person and Human 

Being Finally Mean the Same Thing, 22 IssUEs L. & MED. 119, 130 (2007). 
148. Schlueter & Bork, supra note 33, at 2, 5-6. 
149. See id.; see also GEORGE & TOLLEFSEN, supra note 140, at 47. 
150. GEORGE & TOLLEFSEN, supra note 140, at 47 (citing KEITH L. MOORE & 

T.V.N. PERSAUD, THE DEVELOPING HUMAN 34 (7th ed. 2003)). 
151. Id. (citing WILLIAM LARSEN, HUMAN EMBRYOLOGY 4 (3rd ed. 2001)). 
152. Id. (citing RONAN O'RAHILLY AND FABIOLA MOLLER, HUMAN EMBRYOLOGY AND 

TERATOLOGY 8 (2001)). 
153. Lugosi, supra note 147, at 128-29. 
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cerebral cortex of the brain (the ability to reason is a con
cern, as well as the logic of paralleling "brain life" with 
"brain death") ... Quickening (when the mother can feel 
the baby move) ... When the fetus looks like what people 
expect a human being to look like (morphological simi
larity) ... Fetal viability (when a pre-mature baby can 
survive outside the womb with medical assistance and 
the help of others) ... Birth (the moment of fully emerg
ing from the mother's body-as distinguished from partial 
birth) ... Acquisition of self-consciousness ... Acquisition 
of ability to reason ... Demonstration of intelligence (a 
minimum I.Q.) . . . Self-determination (assertion of 
will) ... Socialization (the formation of conscious rela
tionships to other people) ... Memory (the ability to 
remember) ... and ... Aspirations (the ability to look 
forward to achieving hopes and dreams) .154 

45 

In reality, this arbitrary denial of personhood could just as 
easily be extended to nine months after birth. One scholar 
has pointed out that an infant is 

born with a brain that is not fully grown and with a skull 
that has not yet fused, allowing the skull to be com
pressed and stretched during birth. The result is a long 
period of infantile dependence while the infant's brain 
finishes growing and maturing. In terms of cerebral de
velopment, human infants essentially remain fetuses for 
about nine months after birth.155 

Such arbitrary legal line drawing illuminates the fact that 
conception is the only logical point in time to recognize a 
human being's attainment of personhood. 

m. Supporting the Premise from Ontology 

The American College Dictionary defines ontology as the 
"science of being," or "the branch of metaphysics that investi
gates the nature of being and of the first principles or 
categories involved."156 In application, the "science of being'' 

154. Id. 
155. DELLAPENNA, supra note 16, at 3. Fortunately, unlike the Netherlands, 

America has not adopted this particular infanticidal ideology. See generally Adam J. 
McLeod, The Groningen Protocol: Legalizing Infanticide in the Netherlands and Why 
It Should Not be Adopted in the United States, 10 MICH. ST. U.C.L. J. MED. & L. 557 
(2006) (criticizing the Groningen Protocol which legalized infanticide in the 
Netherlands). 

156. AMERICAN COLLEGE DICTIONARY 847 (1962). 
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gives helpful insight into the question of when a human being 
obtains the status of a "full-fledged," right bearing, member 
of the human community.157 

All organisms, whether trees, persons, or amoebas, are 
"ontologically prior to their parts."158 Meaning that, when a 
young oak sapling stands no higher than the grass with 
which it competes for sunlight, it always was and always will 
be an oak.159 It will not spontaneously turn into one of the 
surrounding blades of grass any sooner than it will turn into 
a bird.1eo Nor is it plausible to argue that, though the young 
sapling may be an oak now, it used to be something different, 
such as a crow.161 In the words of author Francis J. Beck
with, "[t]he organism as a whole maintains absolute identity 
through the time it grows, develops, and undergoes numerous 
changes."162 

The ontological argument applied to human beings bears 
the same result. A human being is a person from the moment 
of conception and retains this "absolute identity'' throughout 
the entirety of the life cycle.163 If a human being is intrinsi
cally valuable now, then the human being was intrinsically 
valuable at every moment in their past.164 A human person 
does not become more or less intrinsically valuable based on 
their capacity. The argument that personhood does not at
tach until some moment after conception, be it forty-five days 
or when the head has emerged from the womb, is really an 
argument that a person's fundamental rights should not be 
recognized until theyreach some predetermined level of ca
pacity. A forty-four day old human being is as much a person 
as a full-grown adult. This affirms the principle that "orga
nisms, including human beings, are ontologically prior to 
their parts." That is to say that every human being, from the 

157. See generally BECKWITH, supra note 15, at 50. 
158. Id. 
159. Cf. id. at 49-50 (explaining how felines are always felines because their 

nature does not change but rather develops over time). 
160. Id. at 49. 
161. Id. 
162. Id. at 50. 
163. See GEORGE & TOLLEFSEN, supra note 138, at 50. 
164. BECKWITH, supra note 15, at 50. 
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moment of conception retains its "absolute identity" as an in
trinsically valuable person.1as 

b. It Is Morally Wrong to Kill a Person Without Just Cause 

There are a select few scenarios when intentionally taking 
the life of a person is not morally wrong. The two main situa
tions where there exists ''just cause" for intentionally taking 
another person's life: just war and self-defense. In both, the 
underlying rationale is the same.166 If a soldier intentionally 
takes the life of an enemy combatant while engaged in a just 
war, then his act is not morally wrong.167 In The Law of Na
tions, Emmerich De Vattel explains that when a nation is 
attacked unjustly that nation has the "undoubted right to re
pel" the violence of the enemy.168 The enemy in a just war is 
the "author of the violence" and if the "forcible means" that 
the soldier must employ result in the death of the enemy com
batant, then the enemy "must bear the whole blame of that 
misfortune."169 Vattel concludes that if "gentler methods 
[are] insufficient to conquer their resistance and bring them 
to terms, [then] we have a right to put them to death."170 

Similar justifications apply to self-defense: if A is attacked 
without provocation by B, A may employ sufficient force to 
repel B, and if deadly force is necessary to repel B, then A 
may use deadly force. 171 Thus, an intentional taking of 
human life that does not fall into one of these two exceptions 
is morally wrong.172 

The relevance of these principles to the personhood discus
sion lies in the fact that an exceedingly small number of 
pregnancies do indeed threaten the life of the mother .173 In 

165. Id. 
166. Id. at xiii. 
167. The author is not arguing that it would be morally wrong for a soldier to 

intentionally take the life of an enemy combatant if the war he was engaged in did 
not fall into the category of ')ust war." 

168. EMM:ERICH DE VA'ITEL, THE LAW OF NATIONS, OR PRINCIPLES OF 'rHE LAW OF 

NATURE, APPLIED TO THE CONDUCT AND AFFAIRS OF NATIONS AND OF SOVEREIGNS 347 
(1797). 
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172. See generally id. at xiii. 
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48 Regent Journal of Law & Public Policy [Vol. 4 

such cases, where it is medically certain that the mother will 
die if the pregnancy continues, it would not be unjust to in
tentionally end the life of the child. Beckwith explains that 
in situations where "both the mother and child will die ... it 
is prima facie a higher good that one human being should live 
rather than two die if one cannot save both."174 

c. Every Successful Abortion Kills a Person 

Following from these premises is the conclusion that every 
successful abortion kills a person. This leads to the natural 
conclusion of the personhood argument. 

d. Conclusion: Every Successful Abortion Performed 
Without Just Cause Is Morally Wrong and 

Subsequently Impermissible 

In review, the premises of the personhood argument are 
that, (1) an unborn entity is a person from the moment of con
ception, (2) it is morally wrong to kill a person without just 
cause, and (3) every successful abortion kills a person.175 The 
conclusion of the personhood argument thus follows that 
every successful abortion performed without just cause is 
morally wrong and subsequently impermissible. 

C. Moral Reasoning and the Personhood Argument 
Applied to the Denial of Personhood to Unborn 

Human Beings 

1. The Great Divide Argument: An Unborn Human Entity 
Is Not a Person 

The basic syllogism of the Great Divide argument agrees 
that it is morally wrong to intentionally take the life of a per
son without just cause (major premise). It asserts, however, 
that an unborn entity is not a person (minor premise). There
fore, it is not morally wrong to intentionally take the life of an 
unborn person without just cause (conclusion). This conclu
sion is certainly valid if the premises are true. As illustrated 
by the story of the father and teenage daughter, the answer 

17 4. Id. at xiii. 
175. See id. at xii; GEORGE & TOLLEFSEN, supra note 138, at 189-190, 202. 
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to the question, "Can I kill it, Daddy?" depends entirely upon 
what "it" is. 

In the 1973 opinion of Roe v. Wade, Justice Blackmun 
wrote that if the personhood of the fetus were established 
then the entire abortion-choice argument would crumble.176 

For many engaged in the abortion debate, personhood is the 
cornerstone; remove the fiction that unborn entities are not 
persons and the justification for abortion will crumble. 

a. Denial of Personhood in the Case of American Slavery 

When Abraham Lincoln sparred with Douglas in the de
bate for the Senate seat, he stood on the premise that slavery 
was morally wrong. The Dred Scott opinion, which Lincoln 
later opposed as president, barred the full legal status of per
sonhood to human beings of African origin.177 The pro
slavery movement argued that human beings of African ori
gin were not "persons" the way human beings of European 
origin were.178 The proponents of slavery opened up a Great 
Divide between the "us" and the "them" based on arbitrary 
categories of skin color and descent. 179 

In Lincoln's mind, this Great Divide between the "us" and 
the "them" was based on "degreed properties" like skin color, 
intellect, interest and ethnic origin that had nothing to do 
with whether or not human beings of African descent were 
whole persons.180 The implication of the Great Divide was 
that African human beings did not have the same "due" as 
the rest of the human community, because they were not 
persons. 181 

On the basis of that premise, African's were kidnapped and 
stolen from their home country.182 They were bound in 
chains and sold in markets.183 They were crammed into 
ships and transported across the Atlantic Ocean in conditions 

176. Roe v. Wade, 410 U.S. 113, 156-57 (1973). 
177. See generally Dred Scott v. Stanford, 60 U.S. (19 How.) 393, 407-08 (1856). 
178. Id. 
179. Paul Baepler, White Slaves, African Masters, 588 ANNALS AM:. AcAD. PoL. & 

Soc. SCI., 90, 92-93 (July 2003). 
180. BECKWITH, supra note 14, at 17. 
181. Dred Scott, 60 U.S. (19 How.) at 411-12. 
182. Id. at 411. 
183. Id. at 403. 
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that are less than acceptable for cattle.184 Many died and few 
survived.185 Once these "sub-persons" arrived in America 
they were put to forced labor, beaten, forbidden to marry, and 
often raped (if they survived the voyage).186 

Such denial of personhood to certain human beings based 
on arbitrary distinctions inspired the Dred Scott187 opinion 
that sparked the Civil War and led to the assassination of 
Abraham Lincoln.188 However, justice did prevail when 
Thomas Goode Jones carried the flag of truce into the midst 
of the Union troops on the fields of Appomattox.189 For the 
first time in American history, human beings of African de
scent were on the path to becoming legally cognizable 
persons. Their "due" would become the same as every other 
American Citizen. 

Today it shocks the conscience of most to imagine that such 
atrocities could take place. What kind of thinking would lead 
a nation to accept, for so long, the permissibility of slavery? 

The answer, as Justice Blackmun alluded to in Roe v. 
Wade, is the fiction of the denial of personhood-the Great 
Divide between the "us" and the "them.190 The syllogism was 
the same with slavery as it is with the injustices of abortion. 
The major premise was that it is morally wrong to intention
ally take a person's life without just cause. The minor 
premise was that human beings of African descent were not 
persons. The conclusion then followed is that it was neither 
morally wrong nor impermissible to intentionally take the 
life or liberty of a human being of African descent without 
just cause. 

184. Joseph C. Miller, Mortality in the Atlantic Slave Trade: Statistical Evidence 
on Causality, XI:3 J. IN01sc. H1sT., 385, 386-87 (Winter 1981). 

185. Id. at 396. 
186. Baepler, supra note 182 at 93-94. 
187. See generally Dred Scott, 60 U.S. (19 How.) 393 (1857). 
188. Paul Finkelman, The Dred Scott Case, Slavery and the Politics of Law, 20 

Hamline L. Rev. 1, 40 (1996). 
189. Paul McWhorter Pruitt Jr., Encyclopedia of Alabama: Thonias Goode Jones 

(1890 -94), (Oct. 6, 2009), http://encyclopediaofalabama.org/face/Article.jsp?id=h-
1463. 

190. Roe v. Wade, 410 U.S. 113, 157 (1973). 
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But, as Justice Blackmun explained, if the distinction be
tween "us" and "them" is shown to be a sham, then the "them" 
become entitled to the same rights as the rest of "us."191 

b. Denial of Personhood in the Case of Nazi-Germany 

One of the worst atrocities conceived of and implemented 
by man was the systematic extermination of Jews by the re
gime of Nazi-Germany.192 The progressive extermination of 
millions of Jews, collaborators and handicapped was fueled 
by one primary ideology: the Great Divide between the "us" 
and the "them."193 The Nuremberg laws of 1935 paved the 
way for the genocide of the Jews by stripping them of their 
citizenship and political rights.194 Handicapped persons 
were called "useless eaters"195 and eugenics ideology pro
moted the mass execution of the handicapped based on their 
lack of ability to contribute to the Third Reich.196 Perhaps 
one of the most grotesque atrocities uncovered by the Nurem
berg Trials was the medical experimentation on humans by 
the Nazi regime.197 Unimaginable horrors were carried out 
on Jews, the deformed, twins, and genetically handicapped
all in the name of medical progress.198 

We think back on that period of time and shake our heads 
in disbelief. Such historical reflection begs the question of 
how a whole nation could buy into and participate in these 
atrocities.199 Modern abortion policies involve the denial of 
personhood, reminiscent of the atrocities of World War II and 
American slavery. 

On what basis was the distinction between "us" and "them" 
created? J. Budzeswiski describes the mental process that 

191. Id. 
192. Lawrence L. Langer, The Alarmed Vision: Social Suffering and Holocaust 

Atrocity, 125 DAi.::nALus: J. AM. AcAD. ARTS & Soc. Ser. no.l Winter 1996 at 47. 
193. Id. at 54. 
194. Charles F. Rice, Implication of the Coming Retreat From Roe v. Wade, 4 J. 

CoNTEMP. HEALTH L. & PoL'Y 1, 11 (1988). 
195. Id. at 7. 
196. See generally Audio Recording: J. Budszeswki, Natural Law, Moral Truth, 

and Conscience 10:43 (2006) (available at http://veritas.org/media/talks/383). 
197. See generally Budszeswki, supra note 202, at 10:43. 
198. See generally id. 
199. Much honor should be bestowed on those who did not buy into the Nazi 

ideology, especially for those who paid the ultimate price-and there were many. 
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the Nazi soldiers had to undertake to carry out the mass kill
ings.zoo The soldiers had to convince themselves that the 
mass killing of Jews was not the intentional taking of human 
life without just cause.201 The Nazi propaganda of the 
"under-man" played into this purpose by attempting to con
vince the populous that the Jews were less than ''human."202 

One S.S. pamphlet illustrative of this agenda read: 
From a biological point of view he seems completely nor
mal. He has hands and feet and a sort of brain. But, in 
fact he is a completely different creature-a horror. He 
only looks human with a human face, but his spirit is 
lower than that of an animal. A terrible chaos runs ram
pant in this creature; an awful urge for destruction
primitive desires, unparalleled evil, a monster-sub
human.203 

In order to make the Jews seem like "mere cattle" (and 
mentally assist the soldiers in their gruesome task) the Nazis 
herded the Jews naked from the train station to the barracks 
where they were temporarily housed.2 0 4 

A former Commandant of Treblinka (a Nazi death camp), 
Franz Stengel, was asked in an interview why there needed 
to be so much humiliation and ill treatment of the Jews if 
they were just going to kill them.205 His response was sim
ply, "to condition."206 He understood that it would have been 
impossible for the soldiers to commit such atrocities unless 
they were "conditioned" to believe that the Jews were less 
than "persons," less than "full-fledged" members of the 
human community.2°7 The soldiers were people just like eve
ryone else and as such, it was impossible for them to not 
know that it was morally wrong-and thus impermissible
to intentionally take human life without just cause.2°8 

200. Id. 
201. See id. at 10:50. 
202. See id. at 11:04. 
203. See id. at 11:09-11:45. 
204. Id. at 11:45. 
205. Budszeswki, supra note 202, at 12:12 
206. Id. 
207. See id. at 12:39. 
208. See id. at 12:49. 
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Again, as in the case of American slavery, the atrocities 
and injustice that flowed from the Great Divide leave the his
torical spectator speechless. Once the denial of access to 
"full-fledged" personhood in the human community is with
held, the people cease to be persons with rights. The "them" 
can be disposed of and used at the design of the "us" without 
regard for their "due." 

The syllogism in justification of the actions of the Nazi Ger
many regime is the same as in American slavery and 
abortion, beginning with the major premise that it is morally 
wrong to intentionally take the life of a person without just 
cause. It then follows with the minor premise, however, that 
Jews are not persons-they are sub-human. The conclusion, 
therefore, is that it is not morally wrong to exterminate Jews. 

2. Moral Reasoning's Lesson from the Denial of 
Personhood in American Slavery and Nazi-Germany 

The denial of access to the human community based on ar
bitrary lines in American slavery and Nazi Germany bear a 
striking resemblance to the withholding of the legal status of 
"person" to unborn human beings. Arbitrary lines are drawn 
based on capacity or development or age to deny unborn peo
ple access into the human community. The Great Divide 
serves as the justification for intentionally taking the life of 
an unborn entity without just cause. In all three cases, the 
argument is the same: the human entity is something other 
than a person, and therefore, it is not unjust to kill it. 

Moral reasoning points us to four premises that support 
the conclusion that denial of personhood to the unborn is im
permissible. First, the atrocities of the American slave trade 
and extermination of Jews by Nazi Germany were morally 
wrong. Second, because the atrocities of the American slave 
trade and Nazi Germany are morally wrong they are imper
missible. Third, these atrocities were primarily perpetuated 
through denying personhood to certain human beings based 
on arbitrary "degreed properties." The fourth premise is the 
hardest to accept for staunch supports of pro-choice ideology, 
but it is the crux of moral reasoning's ethical persuasion. 
Namely, that denial of personhood to unborn human beings 
based on arbitrary "degreed properties" is sufficiently similar 
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to the denial of personhood in American slavery and Nazi 
Germany to conclude that it, too, is morally wrong and there
fore impermissible. 

D. Legal Application: The Goodness of State Constitutional 
Personhood Amendments in General 

State constitutional personhood amendments are a good 
means of promoting justice for four reasons. First, "statecraft 
is soul craft" and an amendment to the highest law in the 
sovereign state of Alabama that acknowledges the sanctity of 
human life is an important tool in crafting the communal soul 
of the people of Alabama. Second, a state constitutional per
sonhood amendment could provide an opportunity for the 
U.S. Supreme Court to reconsider the abortion issue and re
turn this legal issue to the states. Third, a state 
constitutional personhood amendment would protect unborn 
persons in Alabama from the same fate as unborn persons in 
other states where a more expansive abortion scheme has 
been justified on the basis of state constitutional law. Finally, 
an amendment to the Alabama constitution affirming the 
personhood of unborn human beings would provide a safe le
gal landing grounding for their protection if Roe is overturned 
and the abortion issue returned to the states. 

In order to understand and consider the potential that a 
state constitutional personhood amendment carries to pro
mote justice, it is necessary to survey some preliminary 
principles in the mechanics of interpreting similar state and 
federal constitutional guarantees. 

1. Independent State Constitutional Analysis Threat 

a. Judicial Federalism 

"Judicial federalism is commonly understood to mean a 
state court's reliance on its own constitution to decide individ
ual rights issues."209 A state's ability to afford greater 
protection for its citizens' rights spawned the resurgence of 

209. Paul H. Anderson, A Decision Tree Takes Root in the Land of 10,000 Lakes: 
Minnesota's Approach to Protecting Individual Rights Under Both the United States 
and Minnesota Constitutions, 70 ALB. L. R.Ev. 865, 877 (2007). 
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judicial federalism. 210 Inherent in the notion of judicial fed
eralism is the idea that state court judges need to take an 
independent stance with respect to interpreting their state 
constitutions.211 Judicial federalism carries the assumption 
that state constitutions matter and have some bearing on 
people's rights.212 Independent state constitutional analysis 
is essential to the scheme of judicial federalism.213 While 
serving as a state court judge, Justice Souter explained that: 

If we place too much reliance on federal precedent we 
will render the State rules a mere row of shadows; if we 
place too little, we will render State practice incoherent. 
If we are going to steer between these extremes, we will 
have to insist on developed advocacy from those who 
bring the cases before us.214 

Judicial federalism has two basic propositions. The first is 
the need for state courts to "revitalize state constitutional 
guarantees."21s This means looking at the state constitution 
with an independent analytical lens-independent from the 
Federal Constitution.216 This proposition encapsulates the 
idea of viewing a state's own constitution as an independent 
source of rights for its citizens, and a subsequent break from 
the "mirror image" principles of interpreting the state consti
tution to say whatever the Federal Constitution says.217 

The second proposition of judicial federalism is that state 
court judges must be enthusiastically creative and open to 
"new opportunities for policymaking."218 The call to judicial 
federalism requires far more legwork on the part of judges. 
Not only must the judge have a working knowledge of the 
Federal Constitution, but he or she must also understand the 

210. Id. at 877. 
211. Richard B. Saphire, Ohio Constitutional Interpretation, 51 CLEV. ST. L. REV. 

437, 445 (2004). 
212. Id. at 470. 
213. Id. 
214. State v. Bradberry, 522 A.2d 1380, 1389 (N.H. 1986); see also Thomas R. 

Bender, For a More Vigorous State Constitutionalism, 10 ROGER WILLIAMS U. L. REv. 
621, n.6 (2005). 

215. Saphire, supra note 211, at 445. 
216. Id. 
217. Id. 
218. Id. 
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safeguards incorporated into the respective state 
constitution.219 

b. Varied Approaches to Interpreting the Relationship 
Between Similar State and Federal Guaranties. 220 

Questions of judicial federalism are approached any time 
there is an interpretive conflict between both the state and 
Federal Constitution. 221 If the right in question is only pro
tected by the state constitutions then there is no conflict and 
the state constitutional law carries the day.222 However, if 
the state and federal constitutions discuss similar rights, 
then the state court may apply one of many methods of inter
preting the relationship between state and federal law.22" 

i. Lockstep/ Mirror Image 

The lockstep224 or mirror image22s approach results from 
the state court's interpretational commitment to not consider 
its own constitution, but consider the Federal Constitution 
when the individual right is also · protected by the Federal 
Constitution.226 If a right exists under the state constitution 
it is interpreted consistently with the federal right.227 In 
fact, a state constitutional right is not given any effect under 
the lockstep approach unless a mirror right exists under the 
Federal Constitution.228 None of the state supreme courts 
that have found a right to abortion in their state constitution 
have subscribed to the lockstep or mirror image analytical 
method.229 

219. Bender, supra note 214, at 623. 
220. LINTON, supra note 106, at 13. 
221. See Anderson, supra note 209, at 875. 
222. Id. at 87 4. 
223. See id. 
224. LINTON, supra note 106, at 13. 
225. Saphire, supra note 211, at 445. 
226. Anderson, supra note 209, at 880. 
227. LINTON, supra note 106, at 13. 
228. Id. 
229. Id. at 16 n.11. 
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ii. Interstitial or Supplemental 

The interstitial or supplemental approach arises when a 
litigant asserts in state court the denial of both state and fed
eral constitutional rights.230 A court applies this approach 
when it focuses first on the Federal Constitution and only ad
dresses the state constitution if the issue is not fully resolved 
by the Federal Constitution.231 If the court sees that the citi
zens' right is protected by the Federal Constitution then its 
inquiry ends.2a2 A court proceeding on the interstitial or sup
plemental interpretive principle sees federal constitutional 
provisions which are similar to state provisions as "presump
tively correct . . . [but does] not automatically follow the 
federal interpretation in construing the state provision."233 

The strength of the interstitial or supplemental approach is 
that it minimizes legitimacy issues because it presumptively 
holds with the U.S. Supreme Court.234 The weakness how
ever, is not taking into account the state supreme court's duty 
to evaluate its state constitution "on its own merits."235 

m. Dual Reliance or Dual Sovereignty 

The dual reliance or duai sovereignty236 method evaluates 
both the state and federal constitutional claims, but does not 
distinguish between the two.237 The Court gives preference 
only to which document will afford the greatest protection to 
its citizen when deciding which constitution will carry the 
day.2ss This approach has the benefit of offering the greatest 
benefit to the individual litigant by having the flexibility to 

230. Jon J. Aho, A Case-of Good Intentions: The Vermont Supreme Court and 
State Constitutional Protection of Civil Rights and Liberties, 60 ALB. L. REV. 1845, 
1847 (1997). 

231. Id. 
232. Anderson, supra note 209, at 881-82. 
233. Id. at 882 (quoting Robert F. Utter, Presenting a State Constitutional: 

Comment on Theory and Technique, 20 IND. L. REV. 635, 648-49 (1987)). 
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236. Id. at 884. 
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draw from whichever document will offer the greatest 
protection. 239 

w. Independent I Primacy 

Under the independent or primacy approach, the Court at
tempts to protect its citizens rights to the fullest extent 
possible under the state constitution.240 Only if the state con
stitution is unable to protect the citizens' rights will the 
Court look to the federal constitutional guarantees. 241 This 
approach is the golden child of judicial federalism. It 
manifests an obligation, not a choice, to interpret the state 
constitution independent of the Federal Constitution. 242 

Some commentators consider this method wrought with 
difficulties for several reasons.243 First, applying this ap
proach requires the judge to not only look at the state 
constitution, but also consistently look at the Federal Consti
tution to ensure that the federal "floor" is being realized. 244 

Second, some commentators consider this method to be ask
ing too much of state court judges ·in the way of historical and 
interpretive expertise.245 Third, commentators have noted 
that the great question of state constitutionalism is how 
much legitimacy a state court decisions has which "go[es] be
yond" federal constitutional standards.246 In addition, cases 
that diverge from, rather than follow, U.S. Supreme Court 
constitutional interpretation are clearly in the minority.247 

However, for those proponents of individual civil rights 
that ensure more protection than the federal floor, the option 
of independent state constitutional analysis holds a great al
lurement. Justice William J. Brennan, Jr. claims that the 
"decisions of the [United States Supreme] Court are not, and 
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243. Id. at 884-85. 
244. Id. at 886. 
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should not be, dispositive of questions regarding rights guar
anteed by counterpart provision of state law ."248 

2. Floors and Ceilings 

All citizens of the United States are guaranteed the mini
mum rights of the Federal Constitution, but states may elect 
to provide a greater level of protection than afforded by the 
"floor" of the Federal Constitution. 249 States are not allowed 
to set standards of protection below the "floor" of the Federal 
Constitution.250 State courts may however set stricter stan
dards which amount to a "ceiling."251 States are certainly not 
bound to uphold laws that directly conflict with federal law, 
per the Supremacy Clause.252 However, in the area of consti
tutional law the principles of federalism prevent the federal 
courts from dictating how the state courts interpret their own 
constitutions. 253 

One of the purposes of American federalism was to allow a 
state to offer more protection to its citizens than afforded by 
the Federal Constitution. 254 

IV. A STATE CONSTITUTIONAL PERSONHOOD AMENDMENT 

SHOULD BE PURSUED IN ALABAMA 

Defending the civil rights of unborn persons on the state 
level is an "immediate and pressing" task.255 As of 2008, 
nearly one-fourth of the state supreme courts recognized a 
right to abortion found in their own constitutions, indepen
dent of any federal right under Roe. 266 This is significant, as 
abortion issues have and will continue to be litigated on the 
state level, as a state constitutional issue.257 Also, if the is-

248. Id. at 1504 (quoting William J. Brennan Jr., State Constitutions and the 
Protections of Individual Rights, 90 HARV. L. REv. 489, 502 (1977)}. 
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sue of abortion is returned to its rightful sphere of 
sovereignty, with the states, the issue of civil rights for un
born persons will quickly become the most-litigated state
level civil-rights issue of our day.258 

Following the decisions of the U.S. Supreme Court that 
limited abortions procedures (specifically statutes restricting 
public funding of non-necessary abortions and parental con
sent or notice), more than two-dozen lawsuits were brought 
in state courts "challenging, on state constitutional grounds 
alone" the statutes that the Supreme Court held as permissi
ble under the Federal Constitution.269 Very few of these 
statutes survived the subsequent challenge under the respec
tive state constitutions.260 Abortion rights advocates are 
seeking to establish a right to abortion, recognized by the 
state, that would "outlive the overruling of Roe v. Wade."2s1 

A. Amending the Alabama Constitution 

Essentially a state constitutional amendment recognizing 
"personhood" to unborn entities from the moment of concep
tion would outlaw both abortions and the discarding of 
embryos.262 Such a personhood amendment to the Alabama 
Constitution may be accomplished by two different meth
ods.263 The first is the. general election method, where the 
personhood amendment must be affirmed by a three-fifths 
vote in both houses of the legislature.264 It is then sent to the 
general public for a vote.265 If the majority vote in favor of 
the amendment, then the proposal will become part of the Al
abama Constitution.zss 

The second method of achieving a personhood amendment 
to the Alabama Constitution is by a constitutional conven-

258. See id. 
259. Id. at 3-5. 
260. Id. 
261. Id. at 7. 
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tion. 267 The legislature must pass, by a majority vote, a 
resolution calling for a constitutional convention.268 The is
sue of whether the convention should be held is then 
submitted to the electorate for a majority vote. 269 

These are the exclusive modes of amending the constitu
tion.270 In 1955 the Supreme Court of Alabama explained 
that the "ultimate sovereignty reside[s] in the people," and 
any provision of the Constitution can be changed, "even to the 
extent of amending or repealing one of the· sections compris
ing our Declaration of Rights."271 Therefore, by either 
method the people of Alabama would be intimately involved 
in the passing of a personhood amendment to the Alabama 
Constitution. As shown by Alabama's robust history of pro
tecting the civil rights of unborn persons, it is quite likely 
Alabama would ratify a personhood amendment to the state 
constitution. 

B. Alabama's Robust History of Promoting Justice for 
Unborn Persons 

In Montgomery, Alabama, just four blocks from the black 
granite monument commemorating forty men and women 
who gave their lives to abolish the Great Divide of the Civil 
Rights Movement, Senate Bill 335 was introduced on the 
floor of the state legislature. On February 10, 2009, Senator 
Hank Erwin proposed a bill that reads: "[t]he word 'person' 
also includes any human being from the moment of fertiliza
tion."272 This simple but powerful sentence is perhaps the 
most controversial legal sentence of our generation and its 
implications could have the most significant affect in promot
ing justice in the State of Alabama as any uttered in our 
legislature. Senate Bill 335 proposed to bridge the most cata
strophic great divide of our generation and put an end to the 
intentional deprivation of civil rights to unborn persons. 

267. Id. 
268. Id. 
269. Id. 
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87 So. 375, 380 (Ala. 1921)). 
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Although Senate Bill 335 died in the Judicial Commit
tee,273 it was a landmark proposal for providing justice to 
unborn persons. The protection Senate Bill 335 proposed to 
afford unborn persons is the latest strategy in Alabama's ro
bust history of protecting unborn humans from having their 
lives intentionally taken from them without just cause. Ala
bama's first anti-abortion legislation was codified in 1840 and 
proscribed abortion except when necessary to preserve the 
life of the mother.274 This law (amended and recodified) has 
not been repealed and can be found in Alabama Code § 13A-
13-7 (2005), which substantively remains the same as when 
first codified 155 years ago.275 

In addition, the passing of Alabama's Constitution in 1901, 
provided no obstacle to the prosecution and conviction of vio
lators of the anti-abortion statue enacted prior to Roe.276 For 
example, in the 1916 case of Trent v. State, the Alabama 
Court of Appeals explained that the driving concern of the 
anti-abortion statute was to "restrain after conception an un
warranted interference with the course of nature in the 
propagation and reproduction of human kind."277 In support 
of interpreting of the statute to offer protection to unborn per
sons, the court cited the paper of Dr. Sanders, State Health 
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reh'g, 47 So. 834, 836-37 (Ala. Ct. App. 1916); Thomas v. State, 47 So. 257, 258-60 
(Ala. 1908)). 

277. Trent, 73 So. at 836; see also LINTON, supra note 106, at 37. The author 
would like to thank Jay Hinton for first bringing this case to his attention. 
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Officer of Alabama, on the "Physiological and Legal Status of 
the Fetus in Utero": 

[W]e are forced to concede that when in the red-hot fur
nace of vitality two germs, male and female, are brought 
together, that fuse themselves into one, a new being, 
crowned with humanity and mentality, comes into life. If 
this be true, does not the new being, from the first day of 
its uterine life, acquire a legal and moral status that enti
tles it to the same protection as that guaranteed to 
human beings in extrauterine life? Indeed, should it not 
receive a greater protection for the reason that to the na
ture of a human being it adds the condition of utter 
helplessness, a condition that should appeal in mute, but 
sublime, eloquence to the manhood, the womanhood, 
and, above all, to the motherhood, of those who can shield 
and protect it? Lives there a man or woman who would 
assault a little, laughing, prattling babe? If that be a 
crime from which the coldest-blooded villain would recoil, 
how much more a crime to assault and slay an innocent 
babe quietly sleeping in what should be an impregnable 
fortress-a babe whose voice is hushed and cannot be 
raised in piteous cry for mercy or for help!278 

In addition, the Alabama Supreme Court has upheld the 
state legislature's incrementalist strategies of protecting un
born persons civil right to not have their lives intentionally 
taken from them without just cause. In Ex parte Anonymous, 
the Alabama Supreme Court protected the state's parental 
notification statute from a Federal Constitutional chal
lenge.279 In 1994, the Alabama Court of Civil Appeals 
protected rules and statutes regulating abortion clinics from 
a federal constitutional attack in Tucker u. State Department 
of Public Health. 280 

Also, in the state legislature the people's voice has clearly 
been heard with an entire scheme for the protection of un-

278. Trent, 73 So. at 836 (quoting W. H. Sanders, The Physiologic and Legal 
Status of the Fetus in Utero, PEDIATRICS, Jan 1 to Dec. 31, 1911, at 525, 528-29). Dr. 
Sanders's paper was published five years prior the Trent decision, in 1911. 

279. See Ex parte Anonymous, 531 So. 2d 901, 902, 904-05, 905 n.3 (Ala. 1988) 
(per curiam), corrected on reh'g sub nom. Ex Mero Motu, construed in LINTON, supra 
note 106, at 38 & n.42. 

280. See Tucker v. State Dep't of Pub. Health, 650 So. 2d 910, 913-14 (Ala. Civ. 
App. 1994); see also LINTON, supra note 106, at 38 & n.42. 
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born persons.281 Alabama Code § 26-23-A-4 initiated an 
informed consent requirement.282 With the passing of§ 26-
21-3(a) the state legislature approved a parental consent re
quirement for minors.283 Post viability abortions were 
restricted with the passing of§ 26-22-3(a).284 Section 22-21-
20(1) proposed clinic regulations where abortion clinics had 
previously operated with little oversight.285 Alabama Admin
istrative Code chapter 560-X-6.09(1), -6.13(25)(b) limited the 
public funding of abortions for indigent women to only cir
cumstances where federal reimbursement is available.286 In 
addition, Alabama's Women's Right to Know Act required, 
among other restrictions, that an abortion only be performed 
by a physician. 287 

The judicial protection of unborn persons in Alabama was 
led by Justice Harold See until his recent retirement.288 The 
Ziade v. Koch decision in 2006, exemplifies the Alabamajudi
ciary's passion for protecting the unborn. 289 An action for 
wrongful death was brought by the parents of a stillborn 
child against their obstetrician physician for the wrongful 
death of the fetus. 290 The Alabama Supreme Court affirmed 
the dismissal of the action based on the two-year statute of 

281. See LINTON, supra note 106, at 38 & n.41 (citing ALA. CooE § 26-23A-4 
(Supp. 2007) (mandating infromed consent); ALA. CooE § 26-21-3(a) (1992) 
(requiring parental consent); ALA. ConE § 26-22-S(a) (Supp. 2007) (restricting post
viability abortions); ALA. CooE § 22-21-20(1) (2006) (subjecting abortion providers to 
the same regulations maintained for hospitals by defining "hospital" to include 
"abortion or reproductive health. centers"); ALA. ADMIN. CoDE rr. 560-X-6-.09(1) -
560-X-6-6.13(25)(b) (Supp. 2006) (limiting public funding of abortions for indigent 
women to those circumstances where federal reimbursement is available; currently 
life-of-the-mother, rape, and incest)). 

282. See ALA. CODE § 26-23A-4 (Supp. 2007). 
283. See id. § 26-21-3(a) (1987). 
284. See id. § 26-22-3(a) (Supp. 2007). 
285. See id. § 22-21-20(1) (2006). 
286. See ALA. AoMIN. CODE rr. 560-X-6-09(1) - 560-X-6.13(25)(b) (Supp. 2006). 
287. See ALA. ConE § 26-23A-7 (2002). This code section was recently litigated in 

Ex parte King, 23 So. 3d 77, 78 (2009), where the Alabama Supreme Court's ruling 
on a procedural question enabled "a certified registered-nurse practitioner" to 
introduce evidence at trial relating to her "collaborative practice" with a medical 
doctor. 

288. See Ziade v. Koch, 952 So. 2d 1072, 1081-82 (Ala. 2006) (Nabers, C.J., See, 
Stuart, Smith, & Parker, J.J., concurring specially); see also LINTON, supra note 106, 
at 38. 

289. 952 So. 2d at 1081-82. 
290. Id. at 1073-74 (majority opinion). 



No. 1] Personhood Amendment 65 

limitation extending not from the time of the induced delivery 
of the stillborn, but when the fetus died in the womb.291 

Justice See wrote a separate concurring opinion that took 
issue with a particular phrase of terminology relevant to the 
discussion. Because the motion to dismiss for lack of timely 
filling would not have been granted if it had been filed four 
days prior to the birth of the stillborn child, the plaintiff ar
gued that "a person cannot die until they are born."292 
Justice See took special issue with this argument when he 
wrote that, "[t]he implication of this argument is that there 
was not a person in being until Chris Ziade left the womb ... 
[b]ecause this is the argument, it is not surprising that the 
briefs of both parties repeatedly refer to Chris Ziade as 'the 
fetus."'293 Justice See lamented that "[t]he term 'fetus' has 
come to occupy a position in the cultural debate on abortion. 
Thus, the term 'fetus' connotes that the unborn child is in the 
eyes of the law, not entitled to the full panoply of rights to 
which a 'person' is entitled."294 

With the seasoned wisdom of a retiring Justice of the Su
preme Court of Alabama, See recalled the history of our 
country and others where, in the words of Gorge Orwell, 
"[s]ome ... are more equal than others."295 

See was undoubtedly encouraged in his rhetoric by the 
state legislature's passage (just two months prior to the Ziade 
decision) of an amendment to Alabama Code, § 13A-6-l,296 to 
include an "unborn child" as a "person" in its homicide stat
ute. 297 Perhaps it was the momentum of this progress in 
protecting the civil rights of unborn persons that gave Justice 
See the confidence to draft his concurring opinion in Ziade. 
And perhaps it was the force of Justice See's rhetoric that 

291. Id. at 1078-80. 
292. Id. at 1081(Nabers, C.J., See, Stuart, Smith, & Parker, J.J., concurring 

specially) (quoting Brief of Appellants at 32, Ziade, 952 So. 2d 1072 (No. 1050378), 
2006 WL 5376509 at *32, available at https://www.drslawfirm.com/ziade.pdf). 

293. Id. 
294. Id. at 1081-82. 
295. Id. at 1082 (quoting GEORGE ORWELL, ANIMAL FARl\1 133 (Penguin Group 

1996) (1945)). 
296. See id. (citing ALA. CooE § 13A-6-1 (2006)). 
297. ALA. ConE § 13A-6-1 (2006) (defining "person" in context of "a criminal 

homicide or assault" as "a human being, including an unborn child in utero at any 
stage of development, regardless of viability."). 
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gave Hank Erwin the confidence to propose Senate Bill 335 in 
February 2009 which would have resulted in not just the ref
ormation of one particular section (as defining an "unborn 
child" as a "person" only for purposes of the homicide statute 
in§ 13A-6-1), but would constitute a wholesale permeation of 
the Alabama Code to protect the unborn against abortion.29B 

C. Predicting the Challenge of a State Constitutional 
Personhood Amendment in State Court 

1. Alabama's Supreme Court Could Engage in Independent 
State Constitutional Analysis If a State Constitutional 

Personhood Amendment Existed 

Alabama must embrace some level of judicial federalism, 
because "the interpreter's vision of the good society will deter
mine the tools he or she utilizes in shaping that society."299 

The value of Alabama's vision of the good society where an 
unborn person has the right to life is entirely incalculable. 
Thus, Alabama's vision of justice must be preserved and 
strengthened. This vision can be strengthened through the 
passing of a personhood amendment to the state constitution 
and the Alabama Supreme Court engaging in independent 
constitutional analysis to protect the civil rights of unborn 
persons. 

State constitutional law scholars have commented that 
"state constitutions are [not] mirror images of the federal 
[C]onstitution," and therefore federal decisional law should 
not act plainly as "a lid on the protections guaranteed 
under ... state constitution[s] ."300 In Roe, Justice Blackmun 
asserted that if the personhood of the fetus were ever estab
lished then "of course" the pro-abortion regime will 

298. Senator Erwin's proposed bill would have amended Ar.A. ConE § 1-1-1, a 
code section that establishes the basic definitional threshold for "person" throughout 
the entirety of the Code of Alabama. 

299. Anderson, supra note 209, at 871-72 (quoting Martin Edelman, Written 
Constitutions, Democracy and Judicial Interpretation: The Hobgoblin of Judicial 
Activism, 68 ALA. L. REv. 585, 596 (2005)). 

300. Wharton, supra note 65, at 532 (quoting Doe v. Maher, 515 A.2d 134, 147 
(Conn. Super. Ct. 1986) (quoting in part Ellen A. Peters, Developments in State 
Constitutional Law: Federalsim in the Common Law Tradition, 84 M1cH. L. REv. 
583, 592-93 (1986))). 
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dissolve.301 A personhood amendment to the state constitu
tion would legally establish what is already evident in science 
and philosophy.302 The state can then enforce a greater pro
tection for its "persons" of unborn status than is currently 
enforced by the federal floor. 303 

In addition, once a state asserts its authority as a co-sover
eign with the federal government through a personhood 
amendment, it changes the scales of competing interests. 
The right of a mother to procure an abortion versus her right 
to privacy comes out differently than the right of "potential 
life" versus the right of a mother to privacy. "That a right is 
protected by the federal [C]onstitution does not require a 
state court, as a matter of state law, to extend protection to 
the same right."304 

Judicial federalism's independent constitutional analysis 
rests on the notion that "[w]hen state courts 'borrow' doctrine 
and methodology from federal constitutional cases, there is a 
sense in which their own constitutions have become practi
cally irrelevant."305 Vermont has provided an inspiring 
example of judicial federalism by concluding that indepen
dent state constitutional analysis is a "duty" which if 
breached amounts to a "fail[ure] to live up to our oath to de
fend our [C]onstitution[,] and we help to destroy the 
federalism that must be so carefully safeguarded by our peo
ple."306 With a personhood amendment, the Alabama 
Constitution really will matter in protecting the civil rights of 
unborn persons and should be analyzed independently of the 
Federal Constitution to afford that protection. 

In addition to the potential protection that an independent 
analysis of a state constitutional personhood amendment 
could provide for unborn persons, the potential for indepen
dent constitutional analysis also poses a serious threat. 
Many pro-choice advocates call on the state courts to inter-

301. Roe v. Wade, 410 U.S. 113, 156-57 (1973). 
302. See supra Part III.B.3.a. (demonstrating that an unborn entity is a person 

from the moment of conception). 
303. See supra Part III.D.2. 
304. LINTON, supra note 106, at 16. 
305. Saphire, supra note 211, at 470. 
306. State v. Jewett, 500 A.2d 233, 238 (Vt. 1985) (quoting State v. Ball, 471 A.2d 

347, 350 (N.H. 1983)); see also Aho, supra note 230, at 1845 & n.2. 
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pret their constitutions separately from the Federal 
Constitution and provide more Roe-like protections for abor
tion than are currently available in the federal scheme. 307 

Each of the state supreme courts that have struck down state 
legislation based on their state constitutions have "consist
ently undertaken an independent analysis in applying their 
state constitutions to the case before them."308 In fact, every 
state supreme court to have found a right to abortion in their 
constitutions has applied some degree of independent 
analysis. 309 

Although the pro-choice movement has seen success in 
state court litigation, the success of their strategies depends 
on state courts willingness to adopt broad and independent 
interpretations of state privacy and equality guarantees."310 

This is why it is necessary for the pro-life movement to advo
cate for personhood amendments to state constitutions in 
order to avoid state constitutions' susceptibility to this 
interpretation. 

2. Alabama's Current Method of Interpreting Similar State 
and Federal Guarantees. 

Alabama's current method of interpreting similar state and 
federal provisions follows the mirror image, or lockstep, ap
proach. In Ex parte Anonymous, the Supreme Court of 
Alabama overruled the Court of Civil Appeals' decision that 
the parental notification requirement was unconstitu
tionaJ.311 In the court's analysis of the statute's 
constitutionality, it neither mentioned nor differentiated 
whether it was referring to the state constitution or the Fed
eral Constitution. 312 The court simply asserted, in 
connection to U.S. Supreme Court cases, that the state stat
ute was "constitutional."313 This interpretive analysis is 

307. Wharton, supra note 65, at 501 & n.187. 
308. Id. at 504. 
309. See LINTON, supra note 106, at 16 & n.11. 
310. Wharton, supra note 65, at 527. 
311. 531 So. 2d 901, 905 & n.3 (Ala. 1988) (per curiaro), corrected on reh'g sub 

nom. Ex Mero Motu. 
312. See generally id. (failing to mention expressly whether the decision was 

addressing state or federal constitutionality). 
313. See id. at 904-05, 905 n.3. 
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consistent with the basic lockstep method of only referencing 
the state constitution if the Federal Constitution does not af
ford the rights to the citizen that the court perceives as just. 

Six years later, in Tucker v. State Department of Public 
Health, the Alabama Court of Civil Appeals was called on to 
decide the constitutionality of § 22-21-20 of the Alabama 
Code.314 The petitioner, Dr. Tucker performed over 1,200 
abortions per year and advertised his services in the yellow 
pages.315 Section 22-21-20 defined Dr. Tucker's practice as a 
''hospital" that must conform to the state licensing regula
tions.316 Dr. Tucker contended that his abortion operation 
was conducted from a private office and therefore should not 
be subject to the provisions of§ 22-21-20.317 

The court concluded that Dr. Tucker's claim that the provi
sion was unconstitutional was baseless.318 In all of the 
court's references to and analysis of the "constitution," the 
court never specified whether it was referring to the state or 
Federal Constitution. 319 The reader is left to assume the ob
vious: that in light of the Alabama Supreme Court's lack of 
distinction it must be referring to the Federal Constitution. 
The court's silence on explaining which constitution it is re
ferring to is a paramount example of the mirror image or 
lockstep approach to constitutional analysis. 320 

3. Potential for Unreviewability 

A novel legal argument that holds some hope for protecting 
unborn persons is the potential that a state court decision 
based "adequately and independently" on state law cannot be 
reviewed by the federal court.321 A state court may "immu
nize" its decision by explicitly indicating that it is basing its 
decision solely on state law grounds.322 Without such a plain 

314. 650 So. 2d 910 (Ala. Civ. App. 1994). 
315. Id. at 913. 
316. Id. at 912-94. 
317. Id. at 913. 
318. See id. at 914. 
319. Id. 
320. See supra Part III.D.l.b.i. 
321. 36 C.J.S. Federal Courts § 344 n.3 (2003) (citing Payton v. New York, 445 

U.S. 573 (1980)). 
322. Quinn v. Millsap, 491 U.S. 95 (1989). 
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statement, the U.S. Supreme Court is able to exert jurisdic
tion over the matter.323 

The linchpin of the U.S. Supreme Court's analysis revolves 
on the words, "independent and adequate."324 On one end of 
the spectrum the U.S. Supreme Court has determined that 
an adequate state law ground exists if it is merely "sufficient 
to support thejudgment."325 Under this analysis, if the U.S. 
Supreme Court finds that the state decision was "sufficient to 
support the judgment" then it would be unable to rule on the 
matter, because such a ruling would amount to an advisory 
opinion. 326 

On the other end of the spectrum, the Supreme Court has 
articulated more stringent requirements to establish the in
dependent and adequate criteria. When a federal question is 
interwoven with the state-law issue, the Supreme Court will 
probably not consider the grounds independent and ade
quate. 327 Also, if the state court treats both the state and 
federal constitutional claims similarly, as per the lockstep 
method, then the state law ground will not be deemed as in
dependent and adequate.328 In addition, the state law basis 
must not be based on common law or be illusory or novel.329 

The state-law decision must be based on some well-estab
lished state practice. 330 

These requirements would seem to be satisfied by a state 
constitutional amendment in Alabama. If Alabama engaged 
in independent constitutional analysis and explicitly stated 
that it was basing its decision on state law, uninfluenced by 
federal law, then the interpretive requirement would be sat
isfied. In addition, because of Alabama's unique history of 
protecting the civil rights of unborn persons, such a state law 

323. 36 C.J.S. Federal Courts§ 344 n.3 (2003) (citing Quinn v. Millsap, 491 U.S. 
95 (1989). 

324. Coleman v. Thompson, 501 U.S. 722, 729 (1991). 
325. Id. 
326. Id. 
327. 36 C.J.S. Ferkral Courts § 342 n.4 (2003). 
328. 36 C.J.S. Ferkral Courts § 345 n.2 (2003). 
329. See 2 Federal Procedure, Lawyers Edition § 3:92 (2011), available at 

Westlaw 2 Fed. Proc. L. Ed. § 3:92 . . 
330. Id. 
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protecting unborn persons could not be said to be tenable or 
illusory. 

A final requirement for the unreviewability doctrine to ap
ply may pose more difficult analytical problems. In some 
cases, the U.S. Supreme Court has required the state court 
decisions to reach the same conclusion that the Supreme 
Court would have reached and to be consistent with federal 
law in order to meet the requirements of adequacy.331 If the 
Alabama Supreme Court affirms a decision supporting a 
state constitution personhood amendment, would the U.S. 
Supreme Court decide the case any differently? While the 
answer is unclear, pro-life advocates are hopeful that if the 
state assumed the role of a co-sovereign with the federal gov
ernment, in order to establish the personhood described by 
Blackmun in Roe,332 the U.S. Supreme Court would respect 
their governance. 

D. Opportunity for Roe to Be Overturned in the United 
States Supreme Court 

Ever since Blackmun's opinion, the U.S. Supreme Court 
has not decided a case involving the claim of fetal per
sonhood. Many proponents of personhood amendments pin 
their hopes on the ultimate consequence of legally recogniz
ing unborn persons as "persons"-namely, that all abortions 
without just cause would be illegal, and the "discarding" of 
embryos would also be illegal. 333 

It is almost certain that state legislation, whether in the 
form of a state constitutional amendment or ratification of 
the statutory code, which defines unborn human beings as 
"persons," would create a ''head-on collision" with Roe.334 

Three possible outcomes could transpire in federal court with 
the passing of a state constitutional personhood amendment 

331. Id. 
332. Roe v. Wade, 410 U.S. at 156-157. 
333. See Rao, supra note 240, at n.6; see also Opening Brief for Petitioners at 13, 

In the Matter of the Tittle, Ballot Title and Submission Clause and Summary for 
2007-2008, #36, No. 07SA245 (Colo. Sep. 10, 2007), available at http://personhood 
education.files.wordpress.com/2009/11/07sa245_09-10-07 _opening_brief_of_ 
petitioners.pdf. 

334. See David Garrow, Significant Risks: Gonzales v. Carhart and the Future of 
Abortion Law, 2007 SUP. CT. REV. 1, 37. 
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to the Alabama Constitution. First, the ''head-on collision" 
with Roe could result in a federal district court and the Elev
enth Circuit Court of Appeals simply striking it down as 
federally unconstitutional and the Supreme Court refusing to 
review the issue. This is obviously the least attractive out
come to pro-life supporters, but not a total loss, because the 
issue of the rights of unborn persons would be brought to the 
public's attention. 

Second, a federal district court and the Eleventh Circuit 
Court of Appeals could strike down the amendment as feder
ally unconstitutional and the Supreme Court could 
subsequently grant review of the case upon a petition for writ 
of certiorari. Regardless of the outcome of the Court's deci
sion, this would be perceived as a step in the right direction 
by proponents of personhood amendments. However, some 
pro-life advocates are staunchly opposed to such a strategy. 
Such opponents argue that, with the current make-up of the 
Court, a challenge to Roe is not likely to succeed, which would 
only result in strengthening the pro-choice precedent. 335 

While pro-life advocates such as James Bopp, Jr. oppose 
the absolutist measures of personhood amendment propo
nents, the weight of political history easily tips the scales in 
favor of their proposals.336 Gualberto Garcia Jones, legal an
alyst for Personhood USA, notes the similar opposition that 
William Wilberforce faced from self-proclaimed "incremental
ists" while Wilberforce ran head-on at the immediate 
abolition of slavery in the English empire.3 3 7 Martin Luther 
King, Jr. also faced similar attacks by those who urged him to 
take a more incremental approach. While sitting in a Bir
mingham jail, with the time to reflect, King wrote: 

We know through painful experience that freedom is 
never voluntarily given by the oppressor; it must be de
manded by the oppressed. Frankly, I have yet to engage 
in a direct action campaign that was "well timed" in the 
view of those who have not suffered unduly from the dis
ease of segregation. For years now I have heard the word 

335. See generally Muise, supra note 61. 
336. See generally id. 
337. Gualberto Garcia Jones, Prudence and Moral Clarity in the Quest for 

Personhood, 1-2, available at http://personhoodeducation.files.wordpress.com/2009/ 
06/prudence-education.pdf (last visited Nov. 21, 2012). 



No. 1] Personhood Amendment 

"Wait!" It rings in the ear of every Negro with piercing 
familiarity. This ''Wait" has almost always meant 
"Never." We must come to see, with one of our distin
guished jurists, that ''.justice too long delayed is justice 
denied."338 

73 

What· pro-life and pro-choice advocates agree on is that 
only a "partial victory" can be won at the U.S. Supreme 
Court.339 Even the Court's most outspoken critic of Roe, Jus
tice Antonin Scalia, ''believes that the Constitution requires 
return of abortion regulation to the states, not that it re
quires protection of the unborn."340 To overturn Roe without 
returning the issue to the states is a legal outcome that would 
be untenable. This would require finding that the Federal 
Constitution recognizes the personhood of unborn entities 
from the moment of conception. Absent a federal personhood 
amendment, such an outcome is foreseeably improbable. 

A much more defensible argument is that the Federal Con
stitution requires the abortion issue to be returned to the 
states. Authors Forsythe and Presser acknowledge that 
"[w]hen that is done the American people themselves, 
through their elected representatives, will be able to exercise 
local control over abortion and to consider the entire impact 
of abortion on women, their health, and relationships."341 

With the current make-up of the Court, it is possible that a 
majority including Scalia, Thomas, Alita, and Roberts would 
agree that it was time for the Court to "get itself out of the 
abortion umpiring business."342 

A third possibility is for the Supreme Court to decide 
that-in light of Roe's holding that the abortion-choice argu
ment dissolves if fetal personhood is established-each state 
may decide for itself the legal status of unborn humans. If a 
state passes a constitutional amendment or a legally 
equivalent statute recognizing the personhood of unborn 
human beings, then that state would be able to regulate abor
tion and embryo care accordingly. For the rest of the states, 

338. Id. at 5. 
339. Garrow, supra note 307, at 38. 
340. See id. 
341. Clarke D. Forsythe & Stephen B. Presser, The Tragic Failure of Roe v. Wade: 

Why Abortion Should Be Returned to the States, 10 TEX. REv. L. & PoL. 85, 93 (2005). 
342. Fallon, supra note 55, at 613. 



74 Regent Journal of Law & Public Policy [Vol. 4 

the effect of Roe-as modified by Casey-would remain un
changed. The Court would subsequently find that, because 
Alabama has defined personhood as beginning from the mo
ment of conception, the status of personhood is granted to a 
human being from the moment of conception within Ala
bama's borders-giving Alabama the ability to legislate in 
accord with that state constitutional conviction. If any other 
state also wished to define for its citizens the scope of per
sonhood, it could; thereby alleviating itself from the grasp of 
Roe. Unless and until that happens, then the current federal 
law regarding abortion would govern in the state. 

Of course, this would be considered a resounding win for 
pro-life advocates. Though several states have found the 
state-level right to procure an abortion within their constitu
tions, the overwhelming legal strength on the state level 
resides with the pro-life position. Giving the states the abil
ity to protect unborn persons would be one of the pro-life 
movement's most resounding victories. 

E. Safe Legal Landing Ground If Roe Is Overturned 

Alabama undoubtedly has a robust history of protecting 
the rights of the unborn. So, in all likelihood, the State of 
Alabama would provide the maximum protection possible for 
unborn persons if Roe were overturned and the abortion issue 
returned to the states. However, given the ease of amending 
Alabama's constitution, and the potential for a pro-abortion 
attack on the Alabama Constitution, a personhood amend
ment is a prudent course for continuing Alabama's protection 
of unborn persons. 

After all, Alabama is not impervious to pro-abortion ideol
ogy. In Ex parte Anonymous, the Alabama Supreme Court 
granted a minor's request to forgo the parental consent pre
requisite to procuring an abortion.343 What stands out most 
starkly in the court's decision is the total absence of consider
ation of the personhood of the unborn entity.344 Most of the 
court's analysis centers on its disagreement with the juvenile 
court's decision that it was not in the child's best interest to 

343. Ex parte Anonymous, 531 So. 2d 901, 902-03 (Ala. 1988). 
344. See generally id. 
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have the abortion.345 The court then goes on to discuss how 
the abortion was safer now, and therefore, in the child's best 
interest, regardless of the fact that the minor was only 
twelve-years-old and fourteen to sixteen weeks pregnant. 346 

Shockingly, the court take into account that it was authoriz
ing this minor and her physician to intentionally take the life 
of another person without just cause. 

As pro-choice advocates continue to rally their resources to 
the sphere of state sovereignty, the issue of state constitu
tional protections for the unborn will become an "immediate 
and pressing'' issue.347 The primary strategies for state su
preme courts to find a right for abortion in their constitutions 
is through privacy and equal protection.348 Several state su
preme courts have struck down state abortion funding 
restrictions based on these arguments. 349 In fact, eight 
courts oflast resort have interpreted their state constitutions 
to afford a protection to the funding of abortion that is not 
found in the federal system. 350 

Certainly Aristotle was right, "Statecraft is soul craft," and 
a personhood amendment to the supreme law of the land in 
the sovereign State of Alabama would do just that-craft the 
communal soul of the people of Alabama. For the sake of 
crafting the soul of its state, Alabama should adopt an 
amendment to its constitution, proclaiming that life begins at 
conception and that an unborn entity is a full-fledged legal 
person from the moment of conception. 

IV. CONCLUSION 

Regardless of whether Roe, as modified by Casey, re
mains the law of the land, the authority of the States to 
regulate abortions consistent with federal [c]onstitutional 
doctrine will continue to be litigated as a state constitu
tional issue. And, if Roe is ultimately overruled, the 
authority of the States, under their state constitutions, to 

345. Id. at 906-08. 
346. Id. at 905-06. 
347. LINTON, supra note 99, at 8. 
348. See generally Aho, supra note 208. 
349. Wharton, supra note 57, at 502. 
350. See id. 
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prohibit abortion would become an immediate and press
ing issue.351 

The introduction of a personhood amendment to the Ala
bama Constitution would be one more step in the fight to 
entrust basic civil liberties to every person of the human com
munity, regardless of their complexion, age, development, or 
capacity. In a few simple words a personhood amendment
defining a "person" as any human being from the moment of 
conception-could destroy the great divide made explicit in 
Roe u. Wade. In Montgomery, Alabama, the Civil Rights Me
morial stands as a monument to the self-evident truth that 
the consequences of denying "personhood" to some human be
ings based on arbitrary "degreed properties"352 is morally 
wrong and subsequently impermissible. 

"Until justice rolls down like waters and righteousness like 
a mighty stream."353 

351. LINTON, supra note 99, at 8. 
352. BECK\.VITH, supra note 10, at 17. 
353. MARTIN LUTHER KING, JR., I HAVE A DREAM (1963), reprinted in A 

TESTAMENT OF HOPE: THE ESSENTIAL WRITINGS AND SPEECHES OF MARTIN LUTHER 

KING JR. 217, 219 (James M. Washington, ed., 1991) (paraphrasing Amos 5:24). 


