
A CULTURAL SHIFT AWAY FROM UNATTAINABLE 
TOW ARDS REALIZABLE BEAUTY 

As technology develops, the world faces new challenges, particu-
larly in the world of Fashion where the trend for models has become 
the thinner the better. Moreover, with the aid of Photoshop1, models 
can be transformed to appear impossibly thin. This trend is especially 
disturbing because research shows the media to be a contributing fac-
tor in the development of eating disorders for women.2 Young women 
try to emulate the impossible standards portrayed by the extremely 
thin models that are frequently in a state of malnourishment.3 Through 
the use of impossibly thin models, fashion and advertising industries 
have created an unrealistic and distorted standard of beauty.4 The por-
trayal of extremely thin models as the ideal body shape has changed 
the standard of attractiveness. This shift has caused many young girls 
to over-diet and eventually succumb to eating disorders in an effort to 
try to conform to the new standard of beauty.5 Israel has taken a con-
troversial approach to this cultural challenge through new legislation 
passed by the Israeli Knesset, 6 and the United Kingdom has also 
passed legislation in an attempt to curb the negative effects in the 

Photoshopping means, 
[T]o digitally edit or alter a picture or photograph, and its etymology stems 
from Adobe Photoshop, a well-known and widely used graphics editor. It 
uses tools such as an airbrush to modify photographs, by altering size, 
cropping, removing unwanted elements, doing selective color changes, en-
hancing images, sharpening and softening images, retouching and repairing 
images, correcting image distortion, changing color depth, and adjusting 
crop and rotation. 

Kerry C. Donovan, Note, Vanity Fare: The Cost, Controversy, and Art of Fashion 
Advertisement Retouching, 26 NOTRE DAME J.L. ETHICS & PUB. POL'Y 581, 581 n.2 
(2012). 

2 Jonathan Lis, 'Photoshop Law' will force advertisers to identify touched-up 
images, HAARETZ (Jun. 14, 2010, 2:04 AM), http://www.haaretz.com/print-
edition/news/photoshop-law-will-force-advertisers-to-identify-touched-up-images-
1.295974 (quoting Knesset Member Rachel Adatto). 

3 Id. 
4 Id. 
5 Id. 
6 Knesset, THE FREE DICTIONARY, http://www.thefreedictionary.com/Knesset 

(last visited Jan. 11, 2014) (The Knesset is the unicameral parliament oflsrael). 
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realm of cosmetic advertising.7 This note will analyze the psychologi-
cal effect of the media and advertising on eating disorders and wom-
en's health in America, describe the laws in Israel, the United King-
dom, and the United States, as well as the social movements occurring 
within the United States. Lastly, this note will explore whether legisla-
tion similar to that passed by Israel or the United Kingdom would pass 
in the United States or if an alternative approach would be more effec-
tive. 

PSYCHOLOGY 

Statistics Regarding Eating Disorders and Body Awareness in Young 
Girls and Women in the United States 

In the United States, nearly ten million women are battling eating 
disorders.8 Of those, forty percent are young girls between the ages of 
fifteen to nineteen.9 Those who suffer from symptoms of an eating 
disorder can face "serious mental and physical health outcomes such 
as depression, acute gastric dilation and rupture, metabolic alkalosis, 
cardiac arrhythmias, and death." 10 "Between 5-20% of individuals 
struggling with anorexia nervosa will die" from their condition. 11 

Nearly eighty percent of healthy women report dissatisfaction with 
their appearance. 12 As indicated by a recent study, nearly sixty percent 

Cheryl Wischhovcr, The UK Releases New Guidelines To Prevent Mislead-
ing Cosmetics Ads, FASHIONISTA (Apr. 7, 2011, 1:00 PM), 
http://fashionista.com/20 I l /04/the-uk-releases-new-guidelines-to-prevent-
misleading-cosmetics-ads/. 

8 Nicole Hunter, Note, Beauty Is in the Eye of the Retoucher: Why 
Photoshopped Magazine Images Require Regulation, 33 WOMEN'S RTS. L. REP. 82, 
100-01 (2011). 

9 Donovan, supra note I, at 583 (citing YWCA, Beauty at Any Cost: The 
Consequences of America's Beauty Obsession on Women & Girls 1, 4 (2008), avail-
able at http://www.ywca.org/atf/cf/%7B71 Jd5519-9e3c-4362-b753-
adl38b5d352c%7D/BEAUTY-AT-ANY-COST.PDF). 

10 Alison E. Field et al., Exposure to the Mass Media and Weight Concerns 
Among Girls, PEDIATRICS Vol. 103 No. 3 Mar. 1999, at 1, available at pediat-
rics.aappublications.org/content/103/3/e36.full.pdf (citing David B. Herzog & Paul 
M. Copeland, Eating Disorders, 313 NEW ENG. J. MED. 295 (1985)). 

11 Anorexia Nervosa, NATIONAL EATING DISORDER ASSOCIATION, 
http://www.nationaleatingdisorders.org/anorexia-nervosa (last visited Jan. 17, 2014). 

12 Donovan, supra note I, at 583 (citing YWCA, Beauty at Any Cost: The 
Consequences of America's Beauty Obsession on Women & Girls 1, 4 (2008), avail-
able at http://www.ywca.org/atf/cf/% 7B71 I d55 l 9-9e3c-4362-b753-
ad l 38b5d352c% 7D/BEAUTY-AT-ANY-COST.PDF). 
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of young girls are also experiencing alarming rates of body dissatisfac-
tion.13 

Media 

The media has been implicated as one of the sociocultural factors 
causing eating disorders through the development and encouragement 
of unrealistically thin women. 14 Magazine images have a strong influ-
ence on girls' self-perception. 15 One study asked for girls' responses 
concerning their own body weight after viewing magazine pictures. 16 
The researchers found a positive correlation between the fre~uency of 
reading fashion magazines and the desire to lose weight. 1 "Of the 
girls that participated, 69% reported that magazine pictures influence 
their idea of the perfect body shape, and 47% reported wanting to lose 
weight because of magazine pictures." 18 The study also found that 
girls were two to three times more likely to diet in order to lose weight 
if they frequently read fashion magazines. 19 Additionally, it was found 
almost sixty percent of girls' body ideals were still impacted by the 
media even if they did not frequently read fashion magazines.20 

Viewing extremely thin or even average-sized models has shown a 
decrease in overall self-esteem and body satisfaction in adolescent 
girls.21 If a person is fifteen percent underweight, she meets one of the 
criteria for being diagnosed as anorexic; a typical model is as much as 
20% underweight.22 "These findings demonstrate a causal effect of 

13 Field, supra note IO, at 2 ("Among 548 5th- through 12th-grade girls, the 
prevalences of dissatisfaction with body shape (59%) and wanting to lose weight 
(66%) were higher than the prevalence of overweight (29%). These discrepancies 
indicated that some girls of healthy weights were not satisfied with their body weight 
and shape."). 

14 Id. 
is Id. 
16 Id. 
17 Id. at 3. 
18 Id.at 2. 
19 Id. at 3. 
20 Id. 
21 Daniel Clay et al., Body Image and Self-Esteem Among Adolescent Girls: 

Testing the Influence of Sociocultural Factors, 15 JOURNAL OF RESEARCH ON 
ADOLESCENCE 451, 468 (2005). 

22 Helga Dittmar, The Costs of Consu,ner Culture and the "Cage Within": 
The Impact of the Material "Good Life" and "Body Pe,fect" Ideals on Individuals" 
Identity and Well-Being, I 8 PSYCHOLOGICAL INQUIRY 23, 24 (2007). 
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media images on body satisfaction, apparently spreading to global 
self-esteem .... "23 Another study suggests that: 

[c]omparison processes may be triggered automatically for 
women as soon as attractive media models are presented .... 
[S]ocial comparison with advertising models increases marked-
ly between ages 8 and 12, and continues to increase thereafter 
with age. They argue that the observed decline with age in ado-
lescent girls' perceptions of their attractiveness may be at-
tributable to increasing social comparison with media mod-

24 els. 

This causation is marked! y different between adolescent and adult 
women. 25 In a complementary study, adult women displayed a relief 
effect upon viewing average sized models, which stands in contrast to 
the lowered self-esteem experienced when viewing ultra-thin mod-
els.26 Researchers believe this marked difference arises because teen 
girls are extremely sensitive to the cultural idea of attractiveness.27 

Researchers are snggesting a change for the media, to portray more 
average sized models to prevent the horrible psychological and physi-
cal consequences of eating disorders and overall poor body satisfac-
tion. 28 

23 Clay, supra note 21. 
24 Id. at 456-57 (citing J.A. Cattarin et al., Body image, mood, and televised 

images of attractiveness: The role of social comparison, 19 J. Soc. & CLINICAL 
PSYCHOL. 220 (2000); Helga Dittmar & Sarah Howard, Professional hazards? The 
ilnpact of models' body size on advertising effectiveness and women's body-focused 
anxiety in professions that do and do not emphasize the cultural ideal of thinness, 43 
BRITISH J. Soc. PSYCHOL. 477, 491 (2004); Mary C. Martin & Patricia F. Kennedy, 
Advet1ising and Social Comparison: Consequences for Female Preadolescents and 
Adolescents, IO PSYCHOL. & MARKETING 513 (1993)). 

25 Clay, supra note 21, al 468. 
26 Id. (citing Helga Dittmar & Sarah Howard, Professional hazards? The im-

pact of models' body size on advertising effectiveness and women's body-focused 
anxiety in professions that do and do not emphasize the cultural ideal of thinness, 43 
BRlTISH J. Soc. PSYCHOL. 477, 492 (2004); Emma Halliwell & Helga Dittmar, Does 
Size Matter? The Impact of Models' Body Size on Women's Body-Focused Anxiety 
and Advertising Effectiveness, 23 J. Soc. & CLINICAL PSYCHOL. 104, 119 (2004)). 

27 Clay, supra note 21, at 468. 
28 Field, supra note 10, al 4. 
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Advertising 

Advertisements have a powerful yet indirect effect on consumer's 
feelings and behavior. 29 Despite this effect, researchers have found 
that people tend to be unaware of the influence advertisements have on 
them.30 Women have been found to feel anxious about their own bod-
ies even when they pass an advertisement for a fleeting moment. 31 The 
Social Comparison Theory in psychology states "that people have a 
need to evaluate themselves through comparing themselves to others 
... , and advertising therefore affects consumers 'because they implic-
itly or explicitly compare themselves with the idealized images and 
life-styles portrayed in ads. "'32 One study reported that advertisements 
featuring underweight models were as effective as average-sized mod-
els.33 Therefore, this study encouraged the use of average-sized mod-
els instead of ultra-thin models in advertisements to aide in the relief 
of body concerns experienced by women. 34 

ISRAEL'S PHOTOSHOP LAW 

The law passed in Israel requires advertisements to disclose when 
models are digitally altered to appear thinner and prohibits the use of 
underweight models.35 Rachael Adato and Adi Barkan advocated this 
law, commonly known as the Photoshop law, in order to combat the 
negative psychological effect extremely thin models and the use of 
Photoshop have on consumers.36 Adato is a member of the Knesset 

29 

30 
Dittmar, supra note 22, at 25. 
Id. 

31 Id. (citing Amy Brown & Helga Dittmar, Think "Thin" and Feel Bad: The 
Role of Appearance Schema Activation, Attention Level, and Think-Ideal Internali-
zation for Young Women's Responses to Ultra-Thin Media Ideals, 24 J. Soc. & 
CLINICAL PSYCHOL. I 088, 1108 (2005)). 

32 Id. 
33 Emma Halliwell et al., The Impact of Advertisements Featuring Ultra-thin 

or Average-size Models on Women With a Histo,y of Eating Disorders, 15 J. OF 
CMTY. & APPLIED SOC. PSYCHOL. 406, 410 (2005). 

34 Id.at412. 
35 Ashley Fantz, New Israeli law bans use of too-skinny models in ads, CNN 

(Mar. 20, 2012, 11:50 AM), hllp://news.blogs.cnn.com/2012/03/20/new-israeli-law-
bans-use-of-too-skinny-models-in-ads/. 

36 Talya Minsberg, What the U.S. Can-and Can't-Learn Fro,n Israel's Ban 
on Ultra-Thin Models, THE ATLANTIC (May 9, 2012, 7:01 AM), 
http://www.theatlantic.com/international/archive/2012/05/what-the-us-can-and-cant-
learn-from-israels-ban-on-ultra-thin-models/256891/. 
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and has a medical degree, law degree and a masters in business.37 

Barkan is a prominent fashion model agent and photographer.38 Fur-
thermore, Barkan has sr,ent the last twelve years aiding girls suffering 
from eating disorders. 9 In addition to helping girls, Barkan began 
championing change within the Fashion industry but was typically met 
with negative reactions.40 Barkan then met with members of Parlia-
ment to change the law, and in doing so he met Adato.41 Together, 
Barkan and Adato presented the proposed legislation to the Knesset 
focusing on scientific articles portraying the relationship between the 
media and eating disorders.42 On March 19, 2012, the Parliament 
passed the bill by an easily reached majority. 43 Adato attributes the 
quick passage to Israel's view of eating disorders as an epidemic, stat-
ing that "[i]n Israel, there are 1,500 new cases of eating disorders eve-
ry year, and 10 percent of teenagers suffer from eating disorders .... 
We also know that the first cause of death in the age group of 15-24 is 
anorexia, so when you hear those numbers, they're frightening."44 

One component of the Photoshop law restricts the weight of mod-
els through banning the use of underweight models in Israeli advertis-
ing. The bill uses the World Health Organization's standard called the 
Body Mass Index (BMI).45 BMI is calculated by indexing an adult's 
height and weight, then using that number to determine whether the 
person is underweight, normal, overweight, or obese. 46 Any model 
with a BMI under 18.5, which is the threshold for being underweight, 
will not be used in advertising.47 To appear in advertisements, a 5'9" 

37 Rachel Adatto, THE KNESSET, http://www.knesset.gov.il/mk/eng/ 
mk_eng.asp?mk_individual_id_t=820 (last visited Jan. 20, 2014). 

38 Minsberg, supra note 36. 
39 Id. (Barkan's first experience with young girls suffering from eating disor-

ders was when, "a 15-year-old girl named Caty asked to meet with him to understand 
what a "model should look like." She arrived at the meeting five-foot seven-inches, 
weighing 79 pounds. "It was obvious she required hospitalization," Barkan told me 
over email. Caty was hospitalized for 5 months, during which time Barkan says he 
visited daily."). 

40 Id. 
41 Id. 
42 Id. 
43 Id. 
44 Id. 
45 Erin Skarda, Israel Bans 'Underweight' Models, TIME (Mar. 21, 2012), 

http://newsfeed.time.com/2012/03/21 /israel-bans-underweight-models/. 
46 Global Database on Body Mass Index, WORLD HEALTH ORGANIZATION, 

http://apps.who.int/bmi/index.jsp?introPage=intro_3.html (last visited Jan. 20, 2014). 
47 Deborah Kotz, Underweight models banned in Israel in effort to fight eat-

ing disorders, THE BOSTON GLOBE (Mar. 20, 2012), http://www.bostonglobe.com/ 
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woman would need to weigh at least 125 pounds.48 In Israel, it is esti-
mated that roughly 300 models had to gain weight to be able to work 
after the legislation passed.49 

This portion of the bill relating to BMI was both welcomed and 
met with criticism. Years prior to the legislation, an agent told one 
model she was pretty, but lacked a model physique, causing her to 
drastically diet, resulting in her being hospitalized twice.50 Presently, 
this model would need to gain eight pounds to be able to work again. 
She happily said she wished the legislation had been passed earlier 
because, "I wouldn't have grown up thinking that this (being under-
weight) is a model of beauty. I wouldn't have reached the point I 
reached."51 One cover model, Adi Neumman,52 opposes the legislation 
because she will not pass the requirements but insists that she eats well 
and exercises.53 Neumman advocates instead for doctors to look for 
disorders in models individually instead of restricting BMI.54 Adato's 
response to the criticism that some models are just thin was, "[o]nly 5 
percent of girls that are under 18.5 BMI are girls that are eating well in 
Israel. "55 

Another element of the law is a restriction on postproduction alter-
ing of photos. The law "stipulates that any ad which uses airbrushing, 
computer editing, or any other form of Photoshop editing to create a 
slimmer model must clearly state that fact."56 Any advertisement in 
which the models were made to appear thinner using photo editing 
software will need to have a clear written notice on the advertise-
ment.57 

lifestyle/health-wellness/2012/03/20/underweight-models-banned-israel-eff ort-fight-
eating-disorders/ewxzzJXAoHGbOwJDATTDyJ/story .html ?camp=pm. 

,s Id. 
49 d Skar a, supra note 45. 
50 Diaa Hadid & Daniella Cheslow, New Israeli Law Bans Undenveight Mod-

els In Ads, Undisclosed Airbrushing, THE HUFFINGTON POST (Mar. 20, 2012, 2:41 
PM), http://www.huffingtonpost.com/2012/03/20/israel-bans-underweight-
models_n_ I 366435 .html. 

51 Id. (parenthetical in original). 
52 Neumann has appeared on the cover of magazines such as Marie Claire, 

Vogue, and Elle. Adi Neumann, FASHION MODEL DIRECTORY, http://www. 
fashionmodeldirectory.com/models/Adi_Neumann/ (last visited Jan. 20, 2014). 

53 Hadid, supra note 50. 
54 Id. 
55 

56 

57 

Minsberg, supra note 36. 
Id. 
Hadid, supra note 50. 
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This legislation carries no criminal charges for violating it.58 In-
stead, the law is enforced by private civil actions.59 "[T]he law would 
make it possible for parents of a 15-year-old girl suffering from ano-
rexia to sue the makers of an advertisement if they believed their 
daughter was being influenced by an ad featuring an underweight 
model. "60 There are no monetary limits or expected awards stipulated 
in the law, and the Knesset realized the difficulty courts would face 
trying to prove the harm.61 The Knesset instead hoped the law would 
discourage advertisers and the media from using models who are be-
low the required BMI and from photoshopping them to appear thin-

62 ner. 

THE UNITED KINGDOM'S EXP ANSI ON OF THE 
COSMETIC ADVERTISING LAWS 

In response to cultural upset regarding misleading advertising, the 
United Kingdom has expanded the meaning of misleading within 
cosmetics advertising.63 The guidelines are posted on the United 
Kingdom's Committee of Advertising Practice (CAP) site, which is 
the agency "responsible for writ[ing] and maintain[ing] the UK Adver-
tising Codes ... [and providing] authoritative advice and guidance on . 
. . the rules."64 The April 4, 2011, guidelines set stricter parameters for 
what is considered misleading in cosmetics advertising regarding the 
use of preproduction and postproduction techniques.65 Practices likely 
to mislead include: 

'[b]efore-and-after' images where only the 'after' image had 
used pre-production techniques[.] The use of lash inserts that 
are longer or thicker than the model's natural lashes or that do 
more than replace damaged or missing lashes[.] Re-touching, 
for example, removing or reducing the appearance of lines and 

58 
59 

60 

61 

Fantz, supra note 35. 
Id. 
Id. 
Id. 

62 Skarda, supra note 45. 
63 Wischhover, supra note 7. 
64 About Us, COMMtTIEE OF ADVERTISING PRAC. (CAP), 

http://www.cap.org.uk/About-CAP.aspx (last visited Dec. 17, 2012). 
65 Advertising guidance brings greater clarity for cosmetics sector, 

COMMITTEE OF ADVERTISING PRAC. (CAP) (Apr. 4, 2011), 
http://www.cap.org.uk/News-reports/Media-Centre/2011 I Advertising-guidance-
brings-greater-clarity .aspx. 



2014] A CULTURAL SHIFT 

wrinkles around the eyes for an eye cream advertisement or in-
creasing the length or thickness of eyelashes in an advertise-
ment for mascar[a.] The excessive use of hair extensions or in-
serts that significantly adds to hair volume in hair care adver-
tisements[.]66 

Alternatively, there may be, 

use of styling and make-up generally[.] The use of lash inserts 
for non-eye area cosmetics[.] The use of hair extensions and 
inserts for non-hair care cosmetics[.] Minor adjustments to cor-
rect for lighting problems and other photographic issues[.] 
Removal of skin blemishes provided this does not affect the 
impression given of the effectiveness of the product[.]67 

167 

The stricter guidelines have been put in place because the public 
has sought to boost self-confidence. 68 Susan Ringwood, Chief Execu-
tive of a British charity fighting eating disorders, stated, "[ w ]e know 
these images by themselves don't cause eating disorders directly, but 
they certainly are an influence on people, particularly those already ill, 
or seriously at risk[.]"69 Dr. Adrienne Key of the Britain's Royal Col-
lege of Psychiatrists also encourages regulation of airbrushing because 
research has shown a connection between "repeated exposure of thin 
or perfect bodies to a drop in mood, more dissatisfaction in the view-
ers' bodies, and drastic dieting behavior .... "70 One poll found of 
1,109 United Kingdom girls, fifty percent of those aged sixteen to 
twenty-one considered having plastic surgery to change their appear-
ance, and "42% of eleven to sixteen year olds admitted watching what 
they ate."71 Fashion photographer Mark Nolan, however, do not sup-
port the new guidelines based upon their belief that pre- and postpro-
duction editing is driven by consumer demand.72 Despite some nega-
tive feedback, Equalities Minister Lynne Featherstone plans to further 

66 
67 

Id. 
Id. 

68 Girl guides call for airbrushed photos to be labelled, BBC NEWS (Aug. 4, 
2010, I :33 PM), hllp://www.bbc.eo.uk/news/uk-l 0856055 [hereinafter Girl Guides]. 

69 U.K.: Curb Airbrushed Images, Keep Bodies Real, CBS NEWS (Sept. 20, 
20 I 0, 2:33 PM), 
http://www.cbsnews.com/stories/2010/09/20/world/main6884884.shtml. 

10 Id. 
71 Girl Guides, supra note 68. 
72 U.K.: Curb Airbrushed Images, supra note 69. 
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press the issue and hopes advertisers will voluntarily place a warning 
on airbrushed photos. 

This expansion of the cosmetic guidelines has stemmed from many 
complaints by consumers concerning, in particular, the use of false 
eyelashes and retouching of skin in cosmetic foundation advertise-
ments.73 Some advertisements that have been evaluated include those 
featuring Julia Roberts and Christy Turlington of L'Oreal.74 These ad-
vertisements were brought forth by the Advertising Standards Authori-
ty's (ASA) watchdog website and Jo Swinson75 for being overly re-
touched.76 The ASA can rule on whether advertisements are within the 
standards of the Advertising Code and can ban future publications of 
an advertisement if it is found to be in violation of the standards.77 The 
ASA found the original advertisements of Roberts and Turlington 
were misleading and could not be reproduced.78 Swinson is quoted as 
saying these advertisements were "particularly bad examples of mis-
leading advertising" and some retouching is acceptable as long as it 
does not harm a women's self-esteem. 79 

AMERICAN LAWS AND REGULATION OF ADVERTISING 

Case Law 

The United States Supreme Court accepts that advertising is a nec-
essary component of free speech, and therefore is protected under the 
First Amendment.80 The Court allows paid advertisements to be pro-
tected because of the necessity for a free flow of information. 81 The 
Court described advertising as the dissemination of information as to 

73 · W1schhover, supra note 7. 
74 Mark Sweney, L'Oreal's Julia Roberts and Christy Turlington ad cam-

paigns banned, THE GUARDIAN (July 26, 2011), 
http://www.guardian.co.uk/media/20 l 1 /jul/27 /loreal-julia-roberts-ad-banned. 

75 Id. "In September 2012, Jo was appointed the Minister for Employment 
Relations and Consumer Affairs in the Department for Business, Innovation and 
SkiJls and Minister for Women and Equalities in the Department of Culture, Media 
and Sport." About Jo Swinson MP, LIBERAL DEMOCRATS, 
http://joswinson.org.uk/en/page/jo-swinson (last visited Feb. 22, 2014). 

76 Sweney, supra note 74. 
11 Id. 
78 Airbrushed make-up ads banned for 'misleading,' BBC NEWS (July 27, 

2011, 7:02 ET), http://www.bbc.eo.uk/news/uk-14304802. 
10 Id. 
80 Va. State Bd. of Pharmacy v. Va. Citizens Consumer Council, Inc., 425 

U.S. 748, 761 (1976). 
81 Id. at 763. 
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who is producing and selling what product, for what reason, and at 
what price. So long as we preserve a predominantly free enterprise 
economy, the allocation of our resources in large measure will be 
made through numerous private economic decisions. It is a matter of 
public interest that those decisions, in the aggregate, be intelligent and 
well informed. To this end, the free flow of commercial information is 
. d" bl 82 m 1spensa e. 

The Court, when confronted with the issue of either protecting the 
consumer through a limitation on advertisements free speech or allow-
ing advertisements free speech, concluded, "[i]t is precisely this kind 
of choice, between the dangers of suppressing information, and the 
dangers of its misuse if it is free! y available, that the First Amendment 
makes for us."83 

Although the First Amendment protects commercial speech, the 
Court makes the distinction that advertising can be regulated. "Un-
truthful speech, commercial or otherwise, has never been protected for 
its own sake .... Obviously, much commercial speech is not provably 
false, or even wholly false, but only deceptive or misleading."84 The 
Court found that States may regulate the use of misleading information 
in advertisements to allow for a free flow of accurate information. 85 

The Court also found a State's regulation of advertisements would not 
infringe on an advertiser's First Amendment protections as long as the 
regulation was limited to misleading information. 86 In addition to not 
being misleading, the Court also found the State must assert a substan-
tial interest in the regulation, and the regulatory technique used must 
be in proportion to the State's interest.87 The case law does allow for 
an incomplete version of the facts in advertisements because some 
accurate information is "better than no information at all. "88 

In addition to the set regulations, commercial speech is further lim-
ited. 89 The Court has developed a four-prong analysis to determine if 
the First Amendment protects expressions of commercial speech. 

82 

83 

84 

85 

86 

87 

(1980). 
88 

(1997). 
89 

Id. al 765. 
Id. al 770. 
Id. al 771 (citations omitted). 
Id. al 771-72. 
Id. at 772. 
Cent. Hudson Gas & Elec. Corp. v. Pub. Serv. Comm'n, 447 U.S. 557, 564 

Id. al 562; see also Bales v. Stale Bar of Ariz., 433 U.S. 350, 374-75 

Cent., 447 U.S. al 565-66. 
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For commercial speech to come within that provision, it at 
least must concern lawful activity and not be misleading. Next, 
we ask whether the asserted governmental interest is substan-
tial. If both inquiries yield positive answers, we must deter-
mine whether the regulation directly advances the governmen-
tal interest asserted, and whether it is not more extensive than 
is necessary to serve that interest.90 

Therefore, the Court revisited the State interest involved and made 
clear that simply an indirect interest to the State was not enough.91 

The Court has further limited the States' power to regulate com-
mercial speech in certain circumstances. Regulations that entirely sup-
press commercial speech in order to pursue a policy not related to con-
sumer protection must be reviewed with 'special care', and such blan-
ket bans should not be approved unless the speech itself was flawed in 
some way, either because it was deceptive or related to unlawful activ-
ity. 92 The Court sets this higher level of scrutiny in order to protect its 
original basis in extending the First Amendment protection to com-
mercial speech-protecting the free flow of information and channels 
of communication.93 In cases where the policy is not related to con-
sumer protection, the burden still requires the four-prong test, but an 
additional heightened burden exists.94 

The Federal Trade Commission 

Congress created the Federal Trade Commission (FTC) in 1914 to 
act as the main governmental agency for regulating commercial 
speech within the United States.95 The FTC is also responsible for pro-
tecting consumers against unfair or deceptive acts or practices within 
commerce.96 The regulations set by the FTC allow advertisers to have 
some latitude in creating their advertisements.97 Additionally, the FTC 
has the power to hold hearings if there has been a violation of the rules 

90 
91 

Id. at 566. 
Id. at 569. 

92 Cent., 447 U.S. al 575 (Brennan, J., concurring). 
93 44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484, 501-02 (1996). 
94 44 Liquormarl, 517 U.S. at 501-03. 
95 Linda J. Demaine, Seeing Is Deceiving: The Tacit Deregulation of Decep-

tive Advertising, 54 ARIZ. L. REV. 719, 721 (2012); see also 15 U.S.C. § 41 (1961). 
96 15 U.S.C. § 45 (2006). 
97 Demaine, supra note 95, al 721. 



2014] A CULTURAL SHIFT 171 

and regulations set in place by the FTC.98 The FTC rulings may be 
appealed to the Federal Appeals Court.99 

The definition of false advertisement creates a test that the FTC 
applies to advertisements to determine if they are within regulation. 100 

The FTC defines the term false advertisement as: 

an advertisement, other than labeling, which is misleading in a 
material respect; and in determining whether any advertise-
ment is misleading, there shall be taken into account ( among 
other things) not only representations made or suggested by 
statement, word, design, device, sound, or any combination 
thereof, but also the extent to which the advertisement fails to 
reveal facts material in the light of such representations or ma-
terial with respect to consequences which may result from the 
use of the commodity to which the advertisement relates under 
the conditions prescribed in said advertisement, or under such 

d. · 1101 con 1tlons as are customary or usua . 

A reasonable consumer is the standard used in most hearings where it 
must be proven that the advertisement was likely to mislead a signifi-
cant minority of consumers in order for it to be found deceptive. 102 

There is also an exception to the reasonable consumer standard for 
particularly vulnerable consumers that requires a lower standard of 
reasonableness. 103 This vulnerable consumer base includes children, 
the elderly, the mentally ill, and other groups such as overweight peo-
ple in relation to weight loss claims. 104 Conversely, there is a higher 
standard of reasonableness applied to highly educated or experienced 
groups. 105 In response to criticism from Randall Rothenberg, the Pres-
ident and Chief Executive Officer of the Interactive Advertising Bu-
reau, Mary Engle, of the Huffington Post, stated that the FTC's main 

98 

99 

100 

IOI 

15 U.S.C. § 45(b) (2006). 
Id. al§ 45(c). 
Demaine, supra note 95, al 721. 
15 U.S.C. § 55(a)(I) (2006). 

JOZ Demaine, supra note 95, at 742-43; see also FTC v. Sterling Drug, Inc., 
317 F.2d 669, 674 (2d Cir. 1963); FI'C v. Bay Area Bus. Council, Inc., 423 F.3d 
627, 635 (7th Cir. 2005); FI'C v. Stefanchik, 559 F.3d 924, 929 (9th Cir. 2009); 
Standard Oil Co. v. FI'C, 577 F.2d 653, 659 (9th Cir. 1978). 

103 Demaine, supra note 95, at 742-43. 
104 Id. at 743. 
10s Id. 
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objective in its evaluative process is to focus on the consumer's inter-
pretation. 106 

With respect to the materiality component of the false advertise-
ment definition, the FrC focuses on what reasonable consumers are 
able to understand and evaluate. 107 If the material is difficult for the 
consumer to evaluate on his or her own, the consumer is more likely to 
rely on the printed material.108 If there are false claims in a difficult to 
understand an advertisement, the misleading claims are likely to be 
found as a material component of the advertisement.109 "The FfC 
generally does not regulate advertisers' subjective claims, including 
opinions regarding the taste, feel, or appearance of a product, so long 
as they are sincerely held and the reasonable consumer is unlikely to 
interpret them as statements of fact." 110 Advertisements may make 
simple puffing statements that are exaggerated and boasting of the 
product such as "best" because consumers would not reasonably rely 
on these statements. 111 "Puffery exists in two general forms: ( 1) exag-
gerated statements of bluster or boast upon which no reasonable con-
sumer would rely; and (2) vague or highly subjective claims of prod-
uct superiority, including bald assertions of superiority."112 Puffery is 
not actionable as misleading to consumers. 113 

Although much of the media has shifted to predominantly visual 
imagery combined with text, the FrC has not followed the same 
trend. 114 Critics of the FfC's lack of involvement in misleading imag-
es issues point to the roughly 100 cases brought by the FfC since 
1970 regarding image compared with the several hundred cases 
brought concerning linguistics of advertisements. ll5 The critics com-

106 Mary K. Engle, Setting the Record Straight on the FTC's Testimonial and 
Endorsements Guide, THE HUFFlNGTON POST (Oct. 29, 2009, 7:13 PM), 
hltp://www.huffingtonpost.com/mary-k-engle/setting-thc-rccord-
straig_b_339243.html. 

107 Demaine, supra note 95, at 745. 
ws E.g., ln re Cliffdale Assocs., Inc., 103 F.T.C. 110, 41 (1984). 
109 Id. 
110 De1naine, supra note 95, at 745. 
111 See, e.g., Pizza Hut, Inc. v. Papa John's Int'!, Inc., 227 F.3d 489, 498 (5th 

Cir. 2000). 
112 Am. Italian Pasta Co. v. New World Pasta Co., 371 F.3d 387, 390-91 (8th 

Cir. 2004). 
113 See, e.g., Pizza Hut, 227 F.3d at 499. 
114 Demaine, supra note 95, at 748. 
115 Id. at 747-48. 
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pare these relatively low numbers to the estimated 5,000 advertise-
ments the average person sees in a day .116 

The Lanham Act 

In an effort to further consumer protection, Congress enacted the 
Lanham Act to regulate advertisements using a different channel. 117 
The Lanham Act allows for competitors to sue one another if they suf-
fer injuries from the competitor's misleading or false commercial ad-
vertisements.118 This would indirectly protect consumers from mis-
leading advertisements by allowing educated competitors to bring the 
misleading claims to light. Consumers are not allowed to file under the 
Act because Congress's intent was merely to provide a remedy for 
unfair competition, "virtually without regard for the interests of con-
sumers generally and almost certainly without any consideration of 
consumer rights of action in particular. The Act's purpose ... is exclu-
sively to protect the interests of a purely commercial class against un-
scrupulous commercial conduct." 119 Remedies under the Lanham Act 
include monetary damages, attorney fees, or injunctive relief. 120 Since 
fewer than thirty cases have been brought since 1970 involving adver-
tisements, it appears that the Lanham Act has not been used as a fre-
quent vehicle for combating misleading or false advertisements. 121 

The Advertising Self-Regulating Council 

The Advertising Self-Regulating Council (ASRC) creates policies 
and procedures for advertising, 122 To help regulate advertisements, the 
ASRC has also created the National Advertising Division (NAD), the 

116 Louise Story, Anywhere the Eye Can See, It's Likely to See an Ad, THE 
N.Y. TIMES, Jan. 15, 2007, http://www.nylimes.com/2007/0l/15/business/ 
media/15everywhere.html?pagewanled =all&_r=O. 

117 Demaine, supra nole95, al 721-22. 
118 E.g., Randall K. Miller, Lanham Act Liability for Promotional Statements to 

Distributors and Other Business Customers, THE ANTlTRUST SOURCE 1, 2, (Ocl. 
2011), htlp://www.americanbar.org/conlent/dam/aba/ 
publishing/ anti trust_source/ oct 1 l _full_source. pdf. 

119 Id. al 2 (quoting Crab House of Douglaston, Inc. v. Newsday, Inc., 418 F. 
Supp. 2d 193, 213 (E.D.N.Y. 2006)). 

120 Miller, supra note 118, at 2. 
121 Demaine, supra note 95, at 752. 
122 Supporting Advertising Industry Self-Regulation, 

http://www.asrcreviews.org/supporting-advertising-industry-self-regulation/ 
visited Dec. 17, 2012). 

ASRC, 
(lasl 
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Children's Advertising Review Unit (CARU), the National Advertis-
ing Review Board (NARB), the Electronic Retailing Self-Regulation 
Program (ERSP), and the Online Interest-Based Accountability Pro-
gram (Accountability Program).123 The purpose of the ARSC and the 
organizations it has created is to self-regulate advertisements to en-
courage truth and adherence to policies and procedures. 124 For exam-
ple, the NAD, CARU, and ERSP offer investigatory and monitoring of 
advertising claims as well as accept cases that are filed by competi-
tors.125 In one of its most important functions, the ASRC serves as an 
invaluable nongovernmental watchdog and policy maker for consum-
ers. 

CURRENT LEGISLATIVE AND SOCIAL MOVEMENTS 
IN THE UNITED STATES 

Bills have been brought before Congress to implement more 
guidelines to encourage a healthy body image for women and girls. 
For example, Senator Tammy Baldwin 126 brought the Healthy Media 
for Youth Act during the 1111h Congress in March 2010. 127 The Act 
intended "[t]o authorize grants to promote media literacy and youth 
empowerment programs, to authorize research on the role and impact 
of depictions of girls and women in the media, to provide for the es-
tablishment of a National Task Force on Girls and Women in the Me-
dia .... "128 Gaining little traction, the bill died during the 111 th Con-

h . C . al . 129 H th gress w en 1t was sent to a ongressrnn comrmttee. owever, e 
Healthy Media Act found new life when it was reintroduced to the 
112'h Congress and again referred to a cormnittee.130 Despite this new 

123 

124 

125 

Id. 
Id. 
Id. 

126 Sen. Tammy Baldwin, GOVTRACK.US, 
http://www.govtrack.us/congress/members/tammy _baldwin/400013 (last visited 
Dec. 17, 2012) (Tammy Baldwin is a Democratic Senator from Wisconsin and has 
been serving since 1999). 

127 Healthy Media for Youth Act, H.R. 4925, 111 th Cong. (201 OJ, 
http://www.govtrack.us/congress/bills/l l l/hr4925/text (last visited March 15, 2014). 

12s Id. 
129 Healthy Media for Youth Act, H.R. 4925, 11 lth Cong. (2010), 

GovTRACK.US, https://www.govtrack.us/congress/bills/l l l/hr4925#overview (last 
visited March 15, 2014). 

130 Healthy Media for Youth Act, H.R. 2513, 112th Cong. (2011), 
GovTRACK.US, https://www .govtrack.us/congress/bills/112/hr25 l 3 (last visited 
March 15, 2014). 
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life, the bill has a low chance of enactment. Undeterred in her efforts 
to implement guidelines for healthy body image, Senator Tammy 
Baldwin brought the Federal Response to the Eliminate Eating Disor-
ders Act of 201 I in the 112'h Congress to amend the Public Health 
Ser.vice Act and, among other things, exg7nd the_ definition of anorexia 
to improve health msurance coverage. · Despite Senator Baldwm's 
efforts, this amendment to the Public Health Service Act is currently in 
a Congressional committee with a low chance of enactment. 132 

Arizona House Bill 2793 133 has been introduced in the Arizona 
House of Representatives calling for printed advertisements to carry a 
disclaimer if postproduction techniques were used to alter the im-
age.134 The disclaimer would read, "[p]ostproduction techniques were 
made to alter the appearance in this advertisement. When using this 
product, similar results may not be achieved." 135 Arizona Representa-
tive Katie Hobbs136 brou;ht the bill even though she believes it will 
not likely be successful. 1 Nevertheless, Representative Hobbs intro-
duced the bill hoping to generate attention to the influence that adver-
. . h b d . 118 tismg as on o y image. · 

A petition to Seventeen Magazine, started by Julia Bluhm139 and 
her partner SP ARK Movement, 140 has further generated attention re-

131 Federal Response to Eliminate Eating Disorders Act of 2011, H.R. 1448, 
I 12th Cong. (2011), https://www.govtrack.us/congress/bills/112/hrl448/text (last 
visited March 15, 2014). 

132 Federal Response to Eliminate Eating Disorders Act of 2011, H.R. 1448, 
112'" Cong. (2011), GoVTRACK, http://www.govtrack.us/congress/bills/112/hrl448 
(last visited Mar. 18, 2014). 

133 H.B. 2793, 50th Leg. (Ariz. 2012) 2012 AZ H.B. 2793 (NS) (Westlaw). 
134 Id. See also Tim Barribeau, Arizona Debates Anti-Photoshop Lcnv, 

POPULAR PHOTOGRAPHY (Feb. 24, 2012), 
http://www.popphoto.com/news/2012/02/arizona-debates-anti-photoshop-law. 

135 H.B. 2793, 50th Leg. (Ariz. 2012) 2012 AZ H.B. 2793 (NS) (Westlaw). 
136 Katie Hobbs, ARIZONA STATE LEGISLATURE, 

http://www.azleg.gov/MembersPage.asp ?Membcr_ID= I 04& 
Legislature=50&Session_ID=l02 (last visited Dec. 17, 2012) (describing Katie 
Hobbs as a Democratic Representative in the Arizona Legislature since 2011). 

137 Barribeau, supra note 134. 
138 Kevin Conner, A Closer Look at Arizona's "Anti-Photoshop" Bill, 

FOURANDSIX TECHNOLOGIES (Mar. 5, 2012), http://www.fourandsix.com/ 
blog/2012/3/5/a-closer-look-at-arizonas-anti-photoshop-bill.html. 

139 Julia Bluhm, Seventeen Magazine: Give Girls linages of Real Girls!, 
CHANGE.ORG, http://www.change.org/petitions/ 
seventeen-magazine-give-girls-images-of-real-girls (last visited Dec. 17, 2012) (de-
tailing how Julia Bluhm, 14 years old, started the movement after hearing her fello\v 
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garding the media's effect on a girl's body image. 141 The petition 
called for "Seventeen Magazine to commit to printing one unaltered -
real - photo spread per month."142 The petition was created on the 
website Change.org and garnered over 84,000 electronic signatures. 143 

In addition to the online support, the petition received a response from 
Seventeen Magazine's Editor-in-Chief Ann Shoket, in the editor's let-
ter of Seventeen's August 2012 issue. 144 In that response Shoket prom-
ised the magazine would "never change girls' body or face shapes" 
and to only add images of "real girls and models who are healthy."145 

The magazine also created the Body Peace Treaty that has a vow from 
the editors and a pledge that can be signed electronically by readers. 
Some of the Body Peace Treaty proclamations include 

• Accept that beauty isn't just about my looks. It's my awe-
some personality and my energy that creates a whole, 
unique package. 
• Accept the changes that my body is going through. I will 
celebrate my new shape and curves. I will rock what I've 
got. 
• Know that I'm already beautiful just the way I am. 146 

• Appreciate what makes my body different from anyone 
else's. I love that I'm unique on the inside, I will try to feel 
that way about the outside too! 147 

dancers in ballet class complain about their weight and the impossibility of achieving 
the blemish-free, perfect looks of models in magazines). 

140 About Us, SPARK MOVEMENT, http://www.sparksummit.com/about-us/ 
(last visited Dec.17, 2012) ("SPARK is a girl-fueled activist movement to demand 
an end to the sexualization of women and girls in media. We're collaborating with 
hundreds of girls 13-22 and more than 60 national organizations to reject the 
commodified, sexualized images of girls in media and support the development of 
girls' healthy sexuality and self-esteem"). 

141 Bluhm, supra note 139. 
142 Id. 
143 Id. 
144 Julia Bluhm, 14, Leads Successful Petition For Seventeen Magazine To 

Portray Girls Truthfully, HUFF POST TEEN (July 5, 2012, 1 :52PM), available at 
http://www.huffingtonpost.com/20 l 2/07 /05/julia-bluhm-seventeen-
mag_n_ 1650938.html. 

145 Id. 
146 Tom Megginson, Seventeen Magazine's Body Peace Treaty, Osoc10 (June 

7, 2012), http://osocio.org/message/scvcnteen_magazines_body _pcace_treaty. 
147 Body Peace Treaty, SEVENTEEN MAGAZINE, http://www.seventeen.com/ 

health/tips/body-peace-pledge (last visited Dec. 17, 2012). 
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After the success of the Seventeen Magazine petition, another peti-
tion was created urging Teen Vogue Magazine to follow Seventeen's 
promise. 148 The petition was also created on the Change.org website 
by SPARK Movement members Carina Cruz and Emma Stydahar. 149 

The Teen Vogue petition received 57,075 electronic signatures, 150 and 
the magazine released an official statement in response to the petition 
stating: 

Teen Vogue makes a conscious and continuous effort to pro-
mote a positive body image among our readers. We feature 
healthy models on the pages of our magazine and shoot dozens 
of non-models and readers every year and do not retouch them 
to alter their body size. Teen Vogue pledges to continue this 
practice. 151 

The womens' magazine Vogue responded a couple months after 
Teen Vogue by promising to only use models sixteen years of age or 
older that do not appear to have an eating disorder. 152 However, due to 
the minimal response by Teen Vogue, another Change.org petition 
was launched by the SPARK Movement girls. 153 This petition calls for 
major advertisers Clean & Clear, Neutrogena, and Tampax to stop 
advertising with Teen Vogue until the magazine pledges to make 
changes. 154 In the end, the petition closed with 13,197 supporters. 155 

While the petition gained a fair amount of support, the media has not 

148 Andrea Palatnik & Amanda Holpuch, Girls petition for Teen Vogue to put 
an end to airbrushed photos, THE GUARDIAN (July I I, 2012, 12:56 EDT), available 
at http://www.guardian.co.uk/fashion/us-news-blog/2012/jul/I I /leen-girls-ask-teen-
vogue-end-photoshopped-photos. 

149 Carina Cruz & Emma Stydahar, Teen Vogue: Give Us Images of Real 
Girls!, CHANGE, http://www.change.org/petitions/teen-vogue-give-us-images-of-
real-girls (last visited Dec. 17, 2012). 

150 Id. 
151 

152 
Palatnik, supra note 148. 
Id. 

153 Carina Cruz, Emma Stydahar, & Britney Franco, Neutrogena, Tanzpax, and 
Clean & Clear: Stand With Teen Girls!, CHANGE.ORG, http://www.change.org/ 
petitions/neutrogena-tampax-and-clean-clear-stand-with-teen-girls (last visited Dec. 
17, 2012). 

154 Girls Ask 'Teen Vogue' Advertisers to Pull Ads Until Mag Nixes Edited 
Images, CHARISMA NEWS (Sep. 17, 2012, 12:30PM), 
http://www.charismanews.com/us/34166-girl s-ask-teen-vogue-advertisers-to-pull-
ads-unti l-1nag-nixes-edited-irnages. 

155 Cruz, supra note 153. 
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picked up this latest petition or provided the amount of coverage it had 
with the two previous petitions. 

The Dove Real Beauty Campaign is another successful movement 
promoting the natural appearance of women instead of overly photo-
shopped images. The Dove camJ?aign was launched in 2004 and has 
gained worldwide recognition.1 Dove released a video, known as 
"Evolution," that portrays an average woman turned into a model and 
then the transformation an image goes through when postproduction 
editing is used. 157 The video has received over fifteen million views on 
the website Youtube.com. 158 In addition, Dove has continued the cam-
paign to promote real beauty through the creation of the Dove Move-
ment for Self-Esteem.159 This program has partnered with youth or-
ganizations such as Girl Scouts of the U.S.A., Girls Inc., and Boys & 
Girls Clubs of America to provide, "self-esteem-building, educational 
programs and activities that encourage, inspire[,] and motivate girls 
around the world. [Illustrating its success with the Real Beauty Cam-
paign,] Dove has reached over 7 million girls so far with these ~ro-
grams, and set a global goal of reaching 15 million girls by 2015." 60 

THE MOST EFFECTIVE VEHICLE FOR A SIMILAR CHANGE 
IN THE UNITED STATES 

The previously discussed legislative movements have raised 
awareness about postproduction editing and the use of underweight 
models within the United States. While the government has taken 
steps to raise awareness and help those suffering from eating disor-
ders, it has been mostly unsuccessful, as demonstrated by the predicted 
failure of the Healthy Media Act and the Federal Response to Elimi-
nate Eating Disorders Act. The First Amendment allows for a broad 
range of protected speech. This broad range of freedoms may act as a 
roadblock to passing restrictive legislation such as those in the Israeli 
Photoshop laws. There is little likelihood that Congress would be able 
to pass legislation regarding the BMI of an individual and his or her 
right to work due to the First Amendment's protection of speech, re-
flected in the artistic choice of models used in advertisements. 

156 The Dove Campaign for Real Beauty, DOVE, hllp://www.dove.us/Social-
Mission/campaign-for-rcal-beauty.aspx (last visited Dec. 17, 2012). 

157 Id. 
158 Tim Piper, Dove Evolution, YouTUBE (Oct. 6, 2006), 

http://www.youtube.com/watch?v=iYhCnOjf46U. 
159 Dove Campaign, supra note 156. 
100 Id. 
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An expert on the First Amendment and Professor at the University 
of Wisconsin, Donald Downs, describes the prospect of a bill like the 
Israeli Photoshop Law passing in the United States. 

In the U.S., it would be hard to justify this type of law on either 
legal or normative policy grounds .... The Israeli law is pa-
ternalistic in that it prohibits something because of the effect it 
might have on others in the longer term .... In addition to the 
legal aspect of the case, such a law would be in tension with 
American cultural support for free speech in cases in which the 
harm is not direct or clear .... We are much more wary of giv-
ing the state the power to prohibit expression in such contexts 
because the harm is not usually direct. 161 

Courts have explicitly taken steps away from paternalistic restrictions 
on adve1tisements in case law and supported the free flow of infor-
mation to allow consumers to make educated decisions. 162 While re-
stricting postproduction techniques to those detailed in Seventeen 
Magazine's vow may not restrict the flow of information, a complete 
ban on the postproduction editing would be restrictive in limiting the 
artistic expression of editors. Conversely, consumers may argne that 
they are able to make more informed decisions without the use of 
postproduction editing or with the disclaimers such as the one Israel's 
Photoshop law requires if postproduction alterations have been 
made. 163 

A disclaimer similar to the United Kingdom's cosmetic approach, 
which applies when postproduction techniques have been used, may 
be a better path for the United States. This would likely generate the 
least public outcry by allowing artistic freedom to enhance the appear-
ance of the advertisement in general, while also allowing informed 
decisions to be made by keeping the product more natural. This would 
not be an insignificant change as the annual cosmetic and beauty sales 
of leading companies in the United States are around thirteen billion 
dollars. 164 If the United States market implemented the guidelines put 
in place by the United Kingdom, there would be a large shift in current 

161 Minsberg, supra note 36. 
162 Donovan, supra note I, at 618. See also 44 Liquormart, 517 U.S. at 501-02. 
163 Donovan, supra note 1, at 618. 
164 Beauty, Cosnzetics & Fragrance Stores in the US: Industry at a Glance, 

IBISWORLD (Oct. 2012), 
http:! /clients I .ibiswor!d.com/reports/us/industry/ataglance.aspx?entid= I 055. 
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United States advertising towards more informed purchases by con-
sumers. Although a warning label or disclaimer might appear to re-
strict the free speech of advertisers, this would not be as restrictive as a 
total prohibition on postproduction techniques. 165 

While Congress may be hesitant to pass even a mildly paternalistic 
law like the United Kingdom's or an overtly paternalistic law like Is-
rael's, the social movement in the United States has brought a great 
volume of awareness and change. One of the major changes was 
bronght by the ARSC in regulating and policing its own field with 
greater stringency than the FTC is able to do. Additionally, the educa-
tion and awareness raised by Dove has made a significant change 
within the advertising industry to promote healthy women. The volun-
tary changes have allowed for advertising to accomplish the goal the 
Supreme Court first had in protecting commercial speech by providing 
for the free flow of information without misleading material. 

The broader changes brought after the petitions to Seventeen Mag-
azine will help push the media industry in the direction of maintaining 
the body and face of the models so as to not reduce their size to the 
unattainable thinness that modern postproduction editing has made 
popular. These changes are similar to the Israeli Photoshop Law in that 
they limit the postproduction techniques used on the models. Addi-
tionally, the limitation on photo shopping of model's faces in Seven-
teen Magazine is much like the United Kingdom's cosmetic laws to 
prevent changes being made to the models that may mislead the read-
ers. And, the voluntary change by Vogue magazine to only use models 
over the age of sixteen who appear to not have eating disorders is at 
the heart of the BMI limitation put in place in the Israeli law to prevent 
models who are underweight from being advertised. Due to the great 
difficulty of changing American laws, social movements seem to have 
bridged the gap in encouraging more natural images to be used in me-
dia and advertising campaigns. 

CONCLUSION 

Psychological studies illuminate the harm to both young and adult 
women that results from viewing ultrathin models as compared with 

165 Hunter, supra note 8, at 97-99 (explaining that while some products carry a 
disclaimer, it is in relation to the product's misleading statement and not the image, 
as illustrated by the Surgeon General's warning on cigarettes. The Surgeon Gen-
eral's warning is in place because of the misleading portrayal of cigarettes as healthy 
instead of carrying significant health concerns). 
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the relaxing effect that viewing average-sized models has for those 
women. It seems clear that the more natural woman would be a better 
choice for the media and advertising industry to use. American social 
movements seem to mirror the desired outcomes of the psychological 
studies by encouraging regulation of misleading advertisements 
through limitations of photo shopping and the decreased use of models 
that appear to be suffering from eating disorders. While the laws in the 
United States may not be able to reflect the laws ofisrael or the United 
Kingdom, the culture seems to be making a similar shift indicating that 
Americans are taking the issue seriously and would like to see a 
change for less unattainable beauty and more natural beauty. 

Kelsi Herbert 


