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PROCEEDINGS 

MR. JOHNSON: Thank you all for being here today. My 
name is Matthew Johnson. I am Counsel to Senator John 
Cornyn of Texas, and I serve on his Senate Judiciary Com
mittee staff.1 

I want to welcome you to what we hope to be the first of 
many of these types of gatherings on the Hill by the congres
sional staff organization of the Federalist Society.2 

1. Matt Johnson is Chief Counsel to Senator John Cornyn and has worked on 
Senate Judiciary Committee issues such as judicial nominations, immigration, and 
intellectual property for several years. In 2007, he was most heavily involved in the 
bi-partisan efforts of Senator Cornyn and Senator Patrick Leahy that led to 
enactment of the 2007 FOIA Amendments. He holds a J.D. from Notre Dame Law 
School, where he was on the law review, and he received his B.A. in 1999 from the 
Medill School of Journalism at Northwestern University. 

2. The Federalist Society for Law and Public Policy Studies is an interest group 
committed to promoting foundational ideals of the United States Constitution. For 
more information, please see The Federalist Society for Law and Public Policy 
Studies, About Us, http://www.fed-soc.org/ (last visited March 16, 2009). 
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Today's debate is in the best tradition of the Federalist So
ciety, with diversity and, what we are anticipating to be, a 
very good clash of opinions. 

Senator Jeff Sessions of Alabama was kind enough to join 
us today to share his thoughts on this important topic.3 After 
a distinguished career as a federal prosecutor and state At
torney General, Senator Sessions was elected in 1996 to the 
U.S. Senate, where he continues to serve Alabama and this 
nation as a champion of good government and conservative 
principles. It has been a delight to observe him firsthand on 
the Judiciary Committee. He is a true champion of the con
servative cause and a decent and honorable man. 

Thank you. 

SENATOR SESSIONS: Thank you very much. This is a 
fabulous panel that has assembled here today. This is a real 
treat. I wish that I could be present throughout the discus
sion, since this is such an important matter. 

The Federalist Society has played a key role in changing 
the mindset about the law in America. I have traveled the 
world extensively to many different places, and I will tell you 
that I am more convinced-to the core of my being-that the 
strength of America is in the rule of law. It is even deeper 
than the words on paper; it is that the American people bow 
down and accept it. Even if they do not like the result, they 
will accept it. This is a cultural and historical thing that has 
been building for hundreds of years and is very important to 
us. 

Someone said we created the rule oflaw in America. Well, I 
keep remembering John Adams defending the British 
soldiers after the massacre in Boston, before the American 
Revolution. 4 Thus, the rule of law was here even before the 
Revolution. 

3. Jeff Sessions has represented Alabama in the United States Senate since 
1997. Senator Sessions previously served as Attorney General of Alabama and 
Assistant United States Attorney for the Southern Distirct of Alabama. For more on 
Senator Sessions, please visit his website, Jeff Sessions U.S. Senator from Alabama, 
About Jeff: Biography, http://sessions.senate.gov/public/index.cfm?FuseAction= 
AboutJeff.Biography (last visited Feb. 25, 2009). 

4. John Adams' defense of the British Soldiers is a well known historical fact. 
Library of Congress-Research Help, John Adams and the Boston Massacre Trial of 
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Even during the worst days of the Civil Rights era, judges 
made rulings, and for the most part, they were executed even 
when people fought against them. They were angry, but they 
hunkered down and did what the law required. 

Federalism is important. It comes up often in the Congress. 
Curiously, some people can appear to be on both sides of the 
issue in one week, and sometimes even in the same day. So, 
you're going to be leading us in a discussion to attempt to 
have a more principled approach to it. 

When I became an Assistant United States Attorney in the 
mid-70s, federal crimes, for the most part, were pretty clearly 
drawn. For example, the motor vehicle theft law consisted of 
the interstate transportation of a stolen motor vehicle. s It 
had to be stolen and it had to be transported in interstate 
commerce. 6 Virtually every crime had an articulated inter
state nexus, but we have gotten away from that. Some 
Supreme Court rulings have been based on whether you had 
articulated an interstate nexus. 7 If you did not, it is not valid. 
But, I am sure you will be talking much more about those 
kinds of things. 

I do think that, as a practical matter, some issues involving 
the Commerce Clause may need to be bigger.s But, I do not 
know where you draw those lines. You have people on both 
sides of that argument, driven by their own self interests. 

So, I would charge you with thinking of a principled ap
proach about how to handle these issues. Some things might 
be better if they had national standards. 

Finally, I would suggest to you, to think about the question: 
what is lawful and what is good policy? Just because some
thing is a lawful federal ability does not necessarily mean it 
is the right thing to do. 

During the early days of Ronald Reagan, Ed Meese made a 
speech about original intent; you would have thought the Re-

1770, http://www.loc.gov/law/help/rare-books/john_adams.html (last visited Mar. 28, 
2009). 

5. The Dyer Act of 1919, 18 USC § 2311. 
6. Id. 
7. See United States v. Lopez, 514 U.S. 549, 549 (1995). 
8. The "Commerce Clause" is a clause in the United States Constitution 

granting power for the federal government to regulate interstate commerce. U.S. 
CoNST, art. I, §8, cl. 3. 
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public was going to fall.9 It was unbelievable. Thankfully, 
now, people can, at least, actually discuss those issues, if not 
gain a lot of support for them, and the Federalist Society has 
been the intellectual foundation of that. 

Thank you for what you do. 

HON. MR. McINTOSH: Thank you, Senator Sessions. On 
behalf of the Board of the Federalist Society, we appreciate 
all you are doing. 

My name is David Mcintosh. I am one of the Board mem
bers of the Federalist Society and will be the moderator for 
today.10 I will restrain my natural impulse-being back up 
here on the Hill-to give you a long speech, which I used to do 
quite frequently. Our topic today is Fair Weather Federalism, 
or you might say result-oriented Federalism. I am tempted to 
restate the much-quoted line from Casablanca, where the in
spector comes in and is told that there may be gambling going 
on.11 He said, "I'm shocked, shocked, to hear that there may 
be gambling on these premises."12 

This is Congress and Congress is a political body. Yet, most 
members that I had a chance to work with-and I think Sen
ator Sessions would agree-try to do their duty based· on 
constitutional principles as they understand them. And, I 
think we can provide a valuable forum for the debate of one of 
those key principles: the division of power between the fed
eral government and states. Here today the debate will be the 
first of many that we hope to bring to Capitol Hill, offering 
experts of different and diverse views, while providing a little 
lunch along the way. All of you will have an opportunity to 
hear from these experts, talk to them and interact with them. 

9. This famous speech espoused the idea of "original intent" and sparked a 
series of statements between Meese and Supreme Court Justices. See Lynnette 
Clementson, Meese's Infiuence Looms in Today's Judicial Wars, N.Y. TIMES, Aug. 17, 
2005, at Al. 

10. David Mcintosh is a former United States Congressman and served in both 
the Reagan and George H. W. Bush Administrations. Mr. Mcintosh is currently a 
partner at Mayer Brown. Mr. Mcintosh is also a member of the Board of Directors of 
the Federalist Society for Law and Public Policy Studies. Mayer Brown, David 
Mclnstosh Partner, http://www.mayerbrown.comllawyers/profile.asp?hubbardid=M8 
10650051 (last visited Apr. 4, 2009). 

11. CASABLANCA (Warner Bros. 1942) 
12. Id. 
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Therefore, without further ado, let me introduce our first 
speaker. Professor Jonathan Turley, of George Washington 
Law School13 was one of the school's youngest chaired faculty 
members, and has become quite renowned regarding both 
torts and military cases, representing some of the more inter
esting ones we have read about recently-the Area 51 
workers in Nevada;14 the Rocky Flats grand jury;15 and Dr. 
Foretich in the Elizabeth Morgan case.16 

But, one of the interesting things in his biography is the 
recent survey done by Judge Posner oflaw professors who are 
cited by appellate judges, which found that Jonathan Turley 
was the second most cited law professor in the country.11 

We are very fortunate to have him today. Perhaps he will 
share with us some of his writings on federalism that either 
have been or will be cited in some of those appellate cases. 

Professor Turley, thank you. 

PROFESSOR TURLEY: Thank you very much, David, and 
I want to thank Senator Sessions for being with us today. I 
know his schedule is enormously busy. 

I am here to speak about federalism. Federalism is a fasci
nating subject where advocates often reach the same 
conclusions for vesting different reasons. Literature advances 
an array of rationales ranging from states' rights federalism, 
to a libertarian federalism, to a good government federalism. 
But, the direction from which I come at this question-where 
I usually begin and end-is the Framers. 

We are blessed with a constitutional system that was 
largely designed by a genius, James Madison. He created a 

13. Jonathan Turley is the J.B. and Maurice C. Shapiro Professor of Public 
Interest Law at the George Washington University Law School. Professor Turley is 
also the Founder and Executive Director for the Project of Older Prisoners, and the 
Director of the Environmental Law Advocacy Center. Professor Turley is a 
nationally recognized legal scholar and has authored numerous articles in many of 
the nation's top law periodicals. For more information on Professor Turley, please 
visit The George Washington University Law School: Faculty, Johnathan Turley, 
http://www.law.gwu.edu/faculty/profile.aspx?id=1738 (last visited Apr. 4, 2009). 

14. Kasza v. Browner, 133 F.3d 1159, 1162 (9th Cir. 1998). 
15. In re Special Grand Jury, 450 F.3d 1159, 1162 (10th Cir. 2006). 
16. Foretich v. United States, 351 F.3d 1198, 1203 (D.C. Cir. 2003). 
17, RICHARD A. POSNER, Pu.sLIC INTELLECTUALS: A STUDY OF DECLINE 209 

(2001). 
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system that was built to last; a system that was designed for 
bad weather. 

That's the difference between the U.S. Constitution and, 
for example, many of the constitutions that would fail later in 
France.18 The French constitutions would often articulate 
shared aspirations of governance while ignoring the divisions 
between citizens and groups. They were often written at the 
wrong moment: what I call the Bud Light or the "I love you, 
man" moment-the period of elation when citizens had just 
overthrown the government. 

Madison did not do that. He thought that if you wanted a 
system to last, you had to understand as much about what 
motivates human beings as what motivates government.19 
We tend to join factions, and those factions can destroy gov
ernment. So, Madison designed a system that accepted _that 
factions existed, including a mechanism of checks and 
balances. 

One of the most important important single values in the 
United States Constitution was federalism. Madison devised 
a system in which there were few and defined rights in the 
federal government.20 He viewed the rights of state govern
ments as numerous and indefinite.21 The idea was that the 
federal government would be a government of limited pow
ers.22 This left state governments as the jurisdictions that 
would hold the greatest authority and affect on the lives of 
citizens. 

The interesting thing is that Hamilton, who was a big ad
vocate of the federal government in many respects, agreed 
with the role of the states. He believed that a strong state 
system was_necessary. He thought that you needed to have a 
state system that was at least equal in authority to the fed
eral government. 23 In fact, the framers viewed the states to 
be of greater authority. 

18. It is a commonly known historical fact that France has been governed under 
five republics. 4 ENCYLCOPEDIA BRITANNICA France 920 (15th ed. 1994). 

19. THE FEDERALIST No. 51 (James Madison). 
20. THE FEDERALIST No. 45 (James Madison). 
21. Id. 
22. Id. 
23. THE FEDERALIST No. 28 (Alexander Hamilton). 
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Hamilton, in Federalist No. 28, said, "It may safely be re
ceived as an axiom in our political system, that the state 
governments will in all possible contingencies afford complete 
security against invasions of the public liberty by the na
tional authority."24 So, when the framers spoke about 
tyranny, they were as often speaking about the federal gov
ernment as much as foreign tyrants. They were very, very 
concerned about the natural tendency of a federal govern
ment to acquire and concentrate power. As many of you who 
are students of the Constitution know, the Bill of Rights was 
crafted, in large part, to satisfy those who believed that the 
government needed to be restrained and limited to a greater 
degree, than the original Constitution provided. 

The result is a system in which the states have this preemi
nent role and the federal government has a secondary role. 
And yet, when you look back at those statements, they seem 
almost quaint and naive today. Congress rarely hesitates to 
delve into state issues, because state issues are sort of the 
forbidden fruit of our constitutional system-tempting mem
bers to taste political issues that were left to the states.25 

Instead of having to deal with budgets and taxes, you can 
champion gun-free school zones, the protection of women, and 
all these other great issues that resonate with citizens back 
home. But, these just happen to be state issues. Most of the 
really exciting stuff is largely kept to the states. Faced with 
this dilemma, most of our members of Congress generally fol
lowed Oscar Wilde's rule that the only way to be rid of 
temptation is to yield to it. 26 

The framers put into the Constitution powerful structural 
guarantees to protect federalism-if 1913 had not happened. 
Does anyone remember what happened in 1913? It was the 

24. Id. 
25. Johnathan Turley, Ashcroft Kicks the Screen Door, L.A. TIMES, Nov. 14, 

2004, at M5; Johnathan Turley, Back by Popular Demand: Tyranny of the Majority, 
L.A. TrMES, Oct. 27, 2003, at A13; Johnathan Turley, Quit Horsing Around, Senator, 
L.A. TIMES, Jan. 26, 2003, at 5; Johnathan Turley, For Federalism's Sake, THE LEGAL 
TIMES, July, 2, 2001, at 43. 

26. OSCAR WILDE, THE PICTURE OF DORIAN GRAY, in THE BEST KNOWN WORKS OF 

OSCAR WILDE 118 (1927) (1891). 
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passage of the Sixteenth and Seventeenth Amendments-a 
major blow against Federalism.27 

The first was the federal income tax.28 Now, that may not 
seem to be a blow against federalism, but it is certainly in 
terms of states' rights. Before ratification of these amend
ments, Congress could not get too far ahead of states because 
most taxation remained with the states. 29 If you wanted to do 
anything, you needed to work with the state government. So, 
the federal government-until that point-had a very limited 
budget and could do very limited things. That dependence en
couraged cooperation. 

The second change was the direct election of senators-a 
positive reform to be sure. However, the effect was that sena
tors became untethered from the state legislators who had 
previously elected them. Previously, as a Senator, you could 
not get too far ahead of your state and you certainly could not 
abuse your state, because· those state legislators were the 
ones deciding whether to send you back to Congress. Thus, 
two massive structural protections-practical and constitu
tional-were eliminated in 1913, just before the federal 
government exploded in size. 

The result has been seismic. Today, the very notion that 
states are equal partners to the federal government is laugh
able. Members of Congress now routinely collect more in 
taxes for the sole purpose of giving it back to the state with 
conditions attached. so 

Every time I testify before Congress and a member asks 
why they cannot simply attach certain conditions to the high
way funds, it just makes me cringe. That is basically an 
admission: we have taken more money than we need and we 
are using it essentially to obligate state officers to do our bid-

27. The 16th Amendment introduced the Federal Income Tax, and the 17th 
Amendment introduced the ability of the citizens to directly elect their senators, as 
opposed to the state legislatures doing so. See U.S. CoNST. amends. XVI, XVII. 

28. U.S. CoNST. amend. XVI. 
29. ·Prior to the 16th Amendment," almost all taxing power resided in the state, 

and with the advent of the 16th Amendment, the Federal government could directly 
tax its citizenry based on income. See U.S. CONST. amend. XVI (modifying 
requirements of art. I, § 2, cl. 3). 

30. See South Dakota v. Dole, 483 U.S. 203 (1987) (where the federal 
government conditioned the giving of federal money on the state of South Dakota 
raising its legal drinking age to 21). 



No. I] Fair Weather Federalism 223 

ding. There, the states' officers become an appendage of the 
federal budget. 

The Supreme Court, therefore, has become much more im
portant in protecting federalism now that the structural 
guarantees have fallen away. That is why the Supreme Court 
justices have to be much more aggressive and protective. 
When you see New York v. United States in 1992,31 Lopez in 
1995,32 Printz in 1997,33 and Morrison in 2000,34 you see the 
so-called Federalism revolution. 

But, the Supreme Court has begun to change its tune in 
cases such as Gonzales v. Raich in 2005 and the recent Gon
zales v. Oregon decision-involving medical marijuana and 
assisted suicide, respectively.35 What was startling in Gonza
lez v. Oregon, was that the main members of the Court that 
had supported federalism gave it scant attention.36 Even Jus
tice Thomas referred to it, I believe, as water under the 
bridge or over the dam, sort of dismissing the issue of 
whether the federalism revolution is continuing. 37 

Now, I know I've got to sit down-which, as a professor 
trained to speak in fifty minute increments, is excruiating. 
Federalism is not just about a convenient check between two 
systems of government. It is also based on the idea that 
power is held safest when it is held closest to you. We want 
power to be close to the people-on a state level-where they 
have greater political participation and greater ability to pro
tect their rights. 

What we have today, which I have spoken about before, is 
what I call a virtual democracy.38 We are becoming a democ
racy, where citizens have very little interaction with their 
neighbors, particularly the younger generation. Many citi-

31. 505 U.S. 144 (1992). 
32. United States v. Lopez, 514 U.S. 549, 549 (1995). 
33. Printz v. United States, 521 U.S. 898 (1997). 
34. United States v. Morrison, 529 U.S. 598 (2000). 
35. Gonzales v. Raich, 545 U.S. 1 (2005); Gonzales v. Oregon, 546 U.S. 243 

(2006). 
36. The word "federalism" is written once in Justice Kennedy's majority opinion. 

Oregon, 546 U.S. at 270. 
37. Id. at 301. 
38. Jonathon Turley, Registering Publius, in CATO SUPREME CouRT REVIE\V 

2001-2002, at 75 (James L. Swanson, ed.). 
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zens have more interaction with people on the Internet than 
they do with people next door. In our increasingly transient 
and technological society, citizens are losing their moorings 
in local governance. Unlike citizens at our founding, few iden
tify themselves with their state or their city. This decoupling 
from our local political units is extremely dangerous because 
it means that our lives are controlled in Washington, far 
away from our homes, where the people feel that they have 
very little role and very little influence. 

I fear this is going to change not just our system but our
selves. We have given very little time or attention to how our 
liberties can exist in this virtual state. We may find that our 
framers were correct when they founded our democracy in 
federalism and thereby kept our liberties safe by keeping 
them closest to the citizens. 

Thank you very much. 

HON. MR. McINTOSH: Thank you, Jonathan. 
Our next speaker is Michael Greve. He is the John G. 

Searle Scholar at the American Enterprise Institute. 39 Prior 
to joining AEI, Michael received his Ph.D. at Cornell and also 
founded and directed the Center for Individual Rights where 
he-as a non-lawyer-directed some of the most important 
litigation, the United States v. Morrison40 and the Rosenber
ger case. 41 

Mr. Greve is also a prolific writer on Federalism. I recently 
had the opportunity to read an advanced draft of a book that 
he and Professor Epstein are going to be publishing this year, 
a series of essays on Federalism. 

Without further ado, I give you Michael Greve. 

DR. GREVE: My normal spiel is to be conciliatory and 
mild-mannered, but I want to switch gears today and be con
tentious. I want to spend eight minutes demolishing, or at 

39. Dr. Michael Greve is the John G. Searle Scholar at the American Enterprise 
Institute. He has authored numerous books and articles on constitutional law, 
federalism, and environmental issues. For more information, please visit American 
Enterprise Institute for Public Policy Research, Michael S. Greve, http://www.aei. 
org/scholars/scholarID.24,filter.all/scholar.asp (last visited March 16, 2009). 

40. 529 U.S. 598 (2000). 
41. Rosenberger v. Rector and Visitors of Univ. of Va., 515 U.S. 819 (1995). 
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least casting doubt, on what I think are four myths about 
federalism. 

First is the myth or misperception that is inherent in the 
title of this panel-the complaint that everybody is opportu
nistic about federalism, and that this is just a terrible thing. 
In contrast, I think opportunism about federalism is the con
stitutional norm and expectation, and that is a good thing. 
And this holds true at three levels. 

At one level, opportunism means to be a consequentialist 
about federalism, to judge it by its consequences. Well, what 
else would you judge it by? Some might say we have to en
force federalism, even if it is no good for anyone.42 But if it is 
no good for anybody, maybe we should do with it what the 
Supreme Court has done with half of the Constitution: Ignore 
it. 

At a second level, the complaint is that people always advo
cate federalism when it is good for themselves or their 
friends. It is a matter of constituencies; whose ox is being 
gored. In my judgment, that is the constitutional plan. The 
Constitution constitutes something because its structural pro
visions attract constituencies over a time. A constitution or a 
constitutional rule that doesn't attract a constituency is not a 
princi pied rule for a principled federalism; it is a dead 
federalism. 

The third version: if nobody is principled about federalism, 
the argument goes, then federalism atrophies and dies. I 
think that's wrong again. The First Amendment has been en
dorsed throughout American history primarily on an 
opportunistic basis. When Justice Brennan created modern 
First Amendment law, it was inextricably intertwined with 
the Civil Rights Movement.43 The point of the First Amend
ment was to speak truth to power. Now, of course, in modern 
days the Left is opposed to free speech, especially political 

42. New York v. United States, 505 U.S. 144, 157 (1992) ("Our task would be the 
same even if one could prove that federalism secured no advantages to anyone."). 

43. See Brennan Center For justice at New York University School of Law, 
Justice Brennan Memorials: Resolution Adopted by the Bar of the Supreme Court of 
the United States to Record Our Deep Respect and Affection for Justice William J. 
Brennen Jr., http://ww,v.brennancenter.org/content/pages/justice_brennan_ 
memorials (last visited Jan. 8, 2009). 



226 Regent Journal of Law & Public Policy [Vol. 1 

speech, and especially during an election season. That is why 
we have McCain-Feingold.•• 

So, the First Amendment constituencies have flipped. But 
that is a good thing because: if the same constituencies were 
always on the same side, the system would be much less mod
erate and much less stable. If you can imagine yourself being 
on the other side of the debate somewhere down the road, you 
have to somehow moderate your position, and that's a good 
thing. The federalism problem (if any), with respect to these 
constituency orientations, is that federalism's supposed de
fenders, namely the states, won't show up for the debate. I 
will come back to that point. 

The second myth: federalism is really about centralization 
versus devolution, or states rights. That is, of course, part of 
it, but not the biggest part. The biggest part of the debate is 
between different versions of federalism. Some people, for in
stance, Erwin Chemerinsky, defend a federalism that is 
effectively the Trial Lawyer's Bill of Rights. 45 I defend a very 
different federalism, which would discipline governments at 
all levels. Mr. Chemerinsky does not care for my federalism 
and I do not care for his. However, both are federalism, and 
that is what we are arguing about, not centralization versus 
decentralization. 

The third myth has to do with the central Federalism prob
lem in our day. It is the view that the federal government is 
continuously trampling and imposing on the states and 
micromanaging everything. There is a great deal of truth to 
that. But, we also have the opposite problem, namely, state 
overreach into inherently national, and indeed international, 
affairs. The litigation explosion is effectively a federalism 
problem. Attorney General overreach is effectively a federal
ism problem. 

California has tried to regulate the contracts between Ger
man citizens and German insurers, signed in 1932 on 

44. Bipartisan Campaign Reform Act, McCain-Feingold Act, Pub.L. 107-155, 
116 Stat. 81 (2002). 

45. See ERWIN CHEMERINSKY, ENHANCING GOVERNMENT: FEDERALISM FOR THE 

21sT CENTURY (2008). For a tongue-in-cheek embrace of a "Trial Lawyers' Bill of 
Rights" see posting of Rum.pole to http://justicebuilding.blogspot.com/2007/12/trial
lawyers-bill-of-rights.html (Dec. 20 2007). 
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German soil.46 That attempt was mercifully stopped by the 
Supreme Court, but it is not California's only bright idea in 
that vein. Look at California's Global Warming laws, for ex
ample. California believes that it can govern the world, 
whereas the empirical evidence indicates that it cannot even 
govern itself.4 7 

Importantly, we do not have the kind of federal government 
that is built to stop state overreach. The Securities and Ex
change Commission could have stopped Eliot Spitzer under 
the Securities and Exchange Act.48 Congress could have also 
stopped him, but ultimately nobody did. Our political system 
is not built for effective control over state misconduct. And, 
never in American history have the states exerted so much 
control over the interstate commerce of the United States. 

The fourth myth is that states are authentic interpreters 
and advocates of federalism. Not so: I believe that federalism 
is far too important to be left up to the states. To listen to the 
states would be like listening to the Chamber of Commerce 
on free markets: they would turn it into a racket. 

There is a romantic notion that states will resist federal 
authority and that they will defend their autonomy-auton
omy meaning something like self-determination, free from 
federal oversight. This is not really true. States, as states, are 
simply an abstraction. States consist of politicians. And, what 
do these politicians want to do? They want the freedom to 
regulate and tax their own citizens and then hand the rents 
over to their friends to get themselves reelected. 

How do they do that? The first thing they have to do is to 
eliminate competition from other states. Suppose states were 
actually in charge of regulating labor conditions. They would 
have to take responsibility for regulating labor conditions in 
their own jurisdiction, which means if they over-regulate, the 
industry goes elsewhere. That is the absolute last thing 
states want. So, states' motto and their defeault position vis-

46. Am. Ins. Ass'n v. Garamendi, 539 U.S. 396, 434 (2003) (quoting CAL. INs. 
CooE ANN. § 13801(e) (2003)). 

47. CAL. HEALTH & SAFETY CooE § 38501 (Supp. West 2009). 
48. Securities Act of 1933, 48 Stat. 74, enacted 1933-05-27, codified at 15 U.S.C. 

§ 77a. 
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a-vis Congress is something like the slogan of the Jamaican 
Tourism Bureau, "Come govern us."49 

Senator Sessions mentioned the Morrison case.50 There 
was exactly one state that said that Congress could not regu
late domestic violence. That would be the state of Alabama, 
whose attorney general was then the great Bill Pryor, who 
understands federalism at an uncommonly deep level.51 

There were 35 states on the other side that said, "We are so 
sexist that we need you, federal government, to regulate 
these matters. s2 

Another thing that states want from the federal govern
ment are transfer payments. They do not want to have to tax 
their own citizens. Rather, they want to have the federal gov
ernment tax people; have the dollars spend a very expensive 
night on the town in Washington; then have the dollars go 
back to Albany; spend another expensive night on the town; 
and only then, hand the proceeds over to the intended benefi
ciaries, for example, the National Education Association. 

Finally, the states will want to regulate and tax on an ex
traterritorial basis. Why? Well, if you tax and regulate people 
who are not citizens of your state, they cannot vote you out of 
office, and they cannot run away from you. And so, what you 
want ideally, as a state, is a mutual exploitation pact: I regu
late your citizens and you regulate mine, and the citizens will 
be none the wiser. That is what the National Association of 
Attorneys General does for a living. s3 

49. The current slogan of the Jamaican Tourism Board is ''Once you go, you 
know." Visit.Jamaica.com, http://www.visitjamaica.com/ (last visited March 16, 
2009). 

50. United States v. Morrison, 529 U.S. 598, 598 (2000). 
51. William H. Pryor, Jr. was appointed Attorney General of Alabama in 1996. 

He then won an election to be the Attorney General of Alabama. Alabama Attorney 
General, Biography of Attorney General Bill Pryor, http://www.ago.state.al.us/bio_ 
pryor.cfm (last visited Feb. 26, 2009). Bill Pryor was later nominated to the 11th 
Circuit Court of Appeals by President George W. Bush. Eleventh Circuit, Circuit 
Judges, http://www.call.uscourts.gov/about/judges.php (last visited Feb. 26, 2009) 
(Under active judges, click on the link entitled Hon. William H. Pryor, Jr.). For 
Judge Pryor's understanding of federalism, see, e.g., Judge William Pryor, Address 
at the American Enterprise Institute Conference 'The Future of Federalsim" (Sept. 
12, 2008), available at http://www.aei.org/events/filter.,eventID.1770/transcript.asp. 

52. Morrison, 529 U.S. at 598. 
53. The National Association of Attorneys General is an association of Attorney 

Generals throughout the United States. National Association of Attorneys General, 
About NAAG, http://www.naag.org/ (last visited Mar. 16, 2009). 
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The prize here, I think, goes to the person who can figure 
out a federalism for American citizens and not for states; a 
federalism that serves "the happiness of the great body of the 
people," as Madison said.54 

I have some ideas in that direction, but I will keep them to 
myself. 

HON. MR. McINTOSH: Michael, we thought you were per
haps veering back to the center there. 

Our third speaker today is Douglas Kendall, the founder 
and executive director of the Community Rights Council.55 
He spends his time representing local governments before the 
Supreme Court and the state courts, particularly in litigation 
involving the Takings Clause in the protection of individual 
property rights. se 

Douglas, thank you for coming. 

MR. KENDALL: Thanks for having me. 
A co-µple of years ago, I edited and co-authored a book 

called Redefining Federalism: Listening to the States and 
Shaping our Federalism, which I think you will realize right 
away puts me in a bit of a contrast with Michael.57 In writing 
a book called Redefining Federalism, the first challenge you 
face is redefining the term when nobody really has a sense of 
what that term means in the first place. ss 

The reason there is so much confusion around the meaning 
of the term federalism, I posit, is that throughout the nation's 
history, advocates of particular causes have taken a fact-the 
fact that our framers established a federal system with pow
ers divided among the federal and regional governments
and tried to turn that fact into an ideology. That ideology has 
changed radically over the course of our nation's history. In 

54. THE FEDERALIST Nos. 39, 45 (James Madison). 
55. Douglas Kendall is the Founder and Executive Director of the Community 

Rights Council, which represents local government clients in federal and state courts 
in various matters, including Takings Clause cases. For more information on Mr. 
Kendall and the Community Rights Council, please visit Community Rights Council, 
http://www.communityrights.org/ (last visited Mar. 16, 2009). 

56. Id. 
57. Jay E. Austin ET AL., REDEFINING FEDERALISM: LISTENING TO THE STATES IN 

SHAPING "OUR FEDERALISM" (2004). 

58. Id. at L 
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the founding era, the Federalists were the proponents of a 
strong national government. 59 Now, it is about 180 degrees 
opposite. If you say you are a federalist now, the general pre
sumption is that you are in favor of devolution to the states. 

The book, our book, argues for a return to a definition of 
federalism as fact rather than ideology. 6° Federalism as our 
framers designed it is about assigning government authority 
to the correct level in our constitutional structure. 61 The 
framers wanted a strong federal government."2 The entire 
purpose of the Constitutional Convention was to remedy the 
flaws of the Articles of Confederation. 63 They also wanted to 
ensure that the states continued to play a critical role in our 
constitutional structure, and they built safeguards in to pro
tect the them. 64 

Today, almost no one seems to care about federalism as a 
system of government. Now, for the most part, people on the 
left have decided not to play in the game of what federalism is 
at all. They are turned off by the use of federalism in associa
tion with state's rights to defend slavery and then delay civil 
rights laws. Liberals have basically decided that federalism is 
bad, which has left conservatives the entire playing field of 
defining what federalism is. 

Now, there's a war going on within conservative circles 
about what federalism means. State's rights federalists be
lieve that the federal government has grown far too strong 
and powerful, and they invoke federalism to promote devolu
tion of government authority back to the states.65 

A second and increasingly powerful ideology of federalism, 
and I think Michael kind of summarizes this in his presenta
tion, is Libertarian Federalism, which is hostile for 
environmental safeguards at all levels. 66 So, Michael has 
called states the enemies of real Federalism, and he uses his 

59. See THE FEDERALIST Nos. 14, 40, 43 (James Madison). 
60. See AUSTIN ET AL., supra note 52, at 2. 
61. Id. 
62. See Madison, supra note 54. 
63. JOHN K. ALEXANDER, THE SELLING OF THE CONSTITUTIONAL CONVENTION 16 

(1990). 
64. See AUSTIN ET AL., supra note 52, at 26. 
65. Id. at 28. 
66. Id. at 27. 
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mission as convincing conservatives to get over their terribly 
sentimental notions about the virtues of state governments. 

I do not support either state's rights federalism or liberta
rian federalism. I think libertarian federalism is an 
oxymoron. Federalism is about government and how it works; 
it's not about no government. Put another way, federalism is 
mainly about allocating the powers government does have, 
not about determining what powers it has to begin with. I do 
not think it is particularly credible either to see an anti-fed
eral bias in the system designed by the Framers. For, as 
Judge Michael McConnell has written, "the rules they wrote 
are skewed in favor of national power."67 

What I think is the genius of the founders is a recognition 
that government works best when there is a careful division 
of government responsibilities among federal, state, and local 
actors. As Justice O'Connor said in Gregory v. Ashcroft, our 
federalist structure preserves to the people numerous advan
tages.68 The first advantage she mentions is that it assures 
decentralized government that will be more sensitive to the 
diverse needs of our heterogeneous society.69 I think these 
statements pretty accurately describe what I view as federal
ism as a neutral principle. 

A meaning for federalism is being sought in the Supreme 
Court. The Supreme Court, in a series of five-to-four rulings, 
has sought to define what the Court has historically called 
our federalism. I think the Court, in the majority, deserves 
praise for putting this issue on the table. 

The problem is that the Court's rulings to date have been 
both chaotic and controversial-chaotic because they protect 
federalism a lot in some areas and not a lot at all in other 
areas; controversial because this pattern of rulings seems to 
track more of the political ideologies of the justices than the 
rules laid down by our framers.70 

Far more compelling, I think, are the views of federalism 
expressed in a series of amici briefs filed by state attorneys 

67. Michael W. McConnell, Federalism: Evaluating the Founders' Design, 54 U. 
Chi. L. Rev. 1484, 1488 (1987) (book review). 

68. Gregory v. Ashcroft, 501 U.S. 452, 458 (1991). 
69. Id. 
70. See AUSTIN ET AL., supra note 52, at 125-27. 
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general in these federalism cases.71 Now, Michael says that 
the states haven not shown up. Well, they have; they are just 
not saying what he wants to hear, which is why our book, The 
Redefining of Federalism, has a subtitle, Listening to the 
States. We look at those briefs in some detail.72 The reason 
we did this was because the Supreme Court has said repeat
edly that federalism is about protecting the autonomy and 
dignity of the states.7" 

Well, if federalism is about protecting the states, why don't 
we listen to them? And if you listen to them, what they're 
saying is that they view the Supreme Court's federalism like 
Goldilocks viewed the Three Bears' porridge. They are too 
hot in some areas, too cold in others, and just about right in 
the final set. While the states are directing their comments to 
the Supreme Court, I think the lessons from what they're 
saying apply in the political context as well. 

The states have told the Court not to go too far in limiting 
the ability of the federal government to address national 
problems.74 The best example is the recent case in 2006 
called Rapanos, where 33 states weighed in, in favor of broad 
federal Clean Water Act authority.75 The reason is simple. 
We cannot protect our lakes, our streams. We are all up
stream from other states. We cannot protect our waters, our 
fishermen, without federal intervention in this problem. 

Now, support of federal rule by the states is not limitless. 
By and large, they supported the ruling in Lopez, where the 
court struck down the Gun-Free School Zone Act because es
sentially, the Congress did nothing to demonstrate why a 

71. Id. at 61. 
72. See generally id. at chs. 6-11 (analyzing state amicus briefs in federalism 

cases). 
73. Id. at 2-3. 
7 4. Id. at 78. 
75. In Rapanos v. United States, 547 U.S. 715 (2006), the following states filed 

an amicus curiae brief in support of the United Stat.es: New York, Michigan, 
Arizona, Arkansas, California, Connecticut, Delaware, Florida, Hawaii, Illinois, 
Iowa, Kentucky, Louisiana, Maine, Maryland, Massachusetts, Minnesota, 
Mississippi, Missouri, Montana, New Hampshire, New Jersey, New Mexico, North 
Carolina, Ohio, Oklahoma, Oregon, Rhode Island, South Carolina, Tennessee, 
Vermont, Washington, and Wisconsin. See Brief of New York as Amici Curiae 
Supporting Respondents, Rapanos v. United States, 547 U.S. 715 (2006) (Nos. 04-
1034, 04-1384), 2006 WL 139208. 
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federal role was needed.76 I think the Lopez case is a great 
lesson for Congress that if you are going to intrude into areas 
traditionally held by the states, you need to do your home
work and document why a federal role is necessary. 

The states have also argued that the Supreme Court is far 
too cool in protecting federalism in its rulings under the 
Supremacy Clause and the Dormant Commerce Clause, 
where the Court has repeatedly struck down state legislation 
with little or no evidence that Congress intended to displace 
the states. 77 Relying heavily on a report done by then-Judge 
Kenneth Starr, the states have repeatedly advocated for the 
Court to jettison its obstacle preemption doctrine and for it to 
give more than lip service to their clear statement rule and 
their presumption against preemption.78 

Equally forceful, of course, states have asked Congress to 
do the same thing and to be very clear about when and to 
what extent they want to displace a state, and I think that is 
an important lesson as well. 

Finally, the states have viewed as just about right the Su
preme Court's rulings under the 10th and 11th 
Amendments. 79 These rulings limit the authority of Congress 
to allow individuals to sue states for money damages and to 
commandeer state officials into the service of federal objec
tives. so These doctrines don't really limit federal power; they 
just kind of limit the way the federal government can do 
them, can achieve its objectives. The Court has said very 
forcefully that the federal government can't make the states 
become the de facto political subdivisions of the federal 
government. 81 

The lessons here are basically ones of manners Federalism. 
And for the same reason that the fed_eral government 
shouldn't impose unfunded mandates on the states, I think 
Congress should think long and hard before trying to force 
state officials to perform federal regulatory functions. 

76. See United States v. Lopez, 514 U.S. 549 (1995). 
77. AUSTIN ET AL., supra note 52, at 62. 
78. Id. at 96-97. 
79. Id. at 62. 
80. See Ex parte Young, 209 U.S. 123 (1908). 
81. New York v. United States, 505 U.S. 144, 188 (1992). 
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Michael has asserted that Federalism has to be an ideologi
cal affair. I do not agree, and I will end by simply reading the 
final paragraph of Redefining Federalism, which I think cap
tures what I call Federalism as a neutral principle. 

Federalism, as explained by the states, is not a zero-sum 
game where every expansion of the national govern
ment's power is viewed as an intrusion into the power of 
the states. Federalism, instead, is about respect for the 
critical structural role states play in our federal system. 
This understanding of Federalism restores it to its 
proper place as a neutral principle, not as a partisan po
litical tool. The federal system bequeathed to us by our 
Framers is not a means to a conservative or liberal end. 
The ends it serves are a better political process; more ro
bust political participation, and the allocation of power in 
a way that improves how government serves its citizens. 
These ends are the essence of democracy and ones all 
Americans, whatever their political views, should hope to 
attain.82 

Thank you. 

HON. MR. McINTOSH: Thank you, Douglas. Our final 
speaker for the panel is someone who really needs no intro
duction. Ted Olson is a partner at Gibson, Dunn and 
Crutcher. Ted also served very aptly at the Justice Depart
ment, in the George W. Bush administration as Solicitor 
General and in the Reagan administration as an Assistant 
Attorney General. He has also made federalism arguments in 
cases before the Supreme Court. s3 

Ted. 

HON. MR. OLSON: Unlike the other speakers, I have not 
written any books about Federalism, and I do not teach it. So, 
what am I doing here? Well, I have argued several cases that 
involved federalism. Doug and I were talking about that 
before, and I was thinking about the first case that I argued 
in the Supreme Court, Garcia u. San Antonio Transit-a 

82. AUSTIN ET AL., supra note 52, at 138. 
83. Theodore B. Olson is currently a partner at Gibson, Dunn, & Crutcher. He 

previsouly served as Solicitor General of the United States and as the Assistant 
Attorney General over the Office of Legal Council at the United States Justice 
Department. Gibson, Dunn, & Crutcher LLP, Lawyers, Theodore B. Olson, http:// 
www.gibsondunn.com/Lawyers/tolson (last visited March 16, 2009). 
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Tenth Amendment case84-and a Dormant Commerce Clause 
case last year that went off on standing grounds.85 

During the interim, I have argued several cases involving 
preemption.86 I was thinking about those cases as the others 
were speaking and it occured to me that it would be worth
while to touch on several constitutional provisions that we 
often refer to when discussing federalism. Most have already 
been mentioned, but they are worth enumerating. 

First, of course, there is the Commerce Clause, which gives 
the federal government the power to regulate interstate com
merce.87 The Supreme Court recently said-as it has over 
and over again in history-that the Commerce Clause was 
essentially the framers' response to the central problem 
which necessitated the drafting of the Constitution: the need 
for a central power to regulate interstate commerce. 88 That is 
precisely the issue that brought those people together in Phil
adelphia more than any other. 

The Commerce Clause, of course, has two components: one 
that specifically grants the federal government its regulatory 
power and the so-called Dormant or Negative Commerce 
Clause, inhibiting the states from taking certain actions that 
impair the flow of interstate commerce. B9 

Additionally, there is the Necessary and Proper Clause.90 

Justice Scalia has made very clear that the power of the fed
eral government-under the Necessary and Proper Clause
to take necessary actions in implementing its explicit com
merce power allows the federal regulation of commerce and 
not merely the Commerce Clause itself.91 Moreover, it is 
sometimes necessary for the federal government to act with 
respect to activities in the states that are not commerce at all. 

84. Garcia v. Metro. Transit Auth., 469 U.S. 528 (1985). 
85. Daimler Chrysler Corp. v. Cuno, 547 U.S. 332 (2006). 
86. See, e.g., California Fed. Sav. & Loan Ass'n v. Guerra, 479 U.S. 272 (1987); 

California v. Arc. Am. Corp., 490 U.S. 93 (1989). 
87. U.S. CoNsT. art. 1, §8, cl. 3. 
88. Gonzales v. Raich, 545 U.S. 1, 16 (2005); . 
89. "[D]ormant Commerce Clause jurisprudence holds that Congress' 

enumerated Article I, §8 power to 'regulate Commerce ... among the several States' 
necessarily implies the Court's power to strike down state laws and policies that 
interfere with interstate commerce[.]" AusTIN ET AL., supra note 52, at 80. 

90. U.S. CoNsT. art. I, §8, cl. 18. 
91. Raich, 545 U.S. at 34-35 (Scalia, J., concurring). 
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For example, possessing marijuana is not in itself com
merce, but, as stated, the Necessary and Proper Clause has a 
means of implementing the Commerce Clause.92 There, the 
Supreme Court held that the Necessary and Proper Clause 
allowed the federal government to regulate the possession or 
personal use of marijuana. "3 

Then, there is the Supremacy Clause. This gives rise to the 
preemption cases. 94 It seems that the Supreme Court has a 
preemption case every year on almost every statute, whether 
the statute allows the federal government to regulate medical 
devices, tobacco, automobile safety, motorboats, or whatever 
the subject.95 All exercises of the commerce power by the Con
gress implicate, in one way or another, the preemptive 
authority of the federal government over the states."6 The Su
preme Court has always looked at these as matters of 
congressional intent and, since Congress uses different words 
and legislative schemes in almost every one of those cases,97 

the Supreme Court has to examine each situtation. Specifi-

92. Id. at 34. 
93. Id. at 9. 
94. U.S. CoNsT. art. VI, §2. 
95. See generally Bates v. Dow Agrosciences LLP, 544 U.S. 431 (2005) (holding 

the Federal fusecticide, Fungicide, and Rodenticide Act only preempts state labeling 
requirements that are "in addition to or different from" those in the act, not state 
tort claims against an herbicide producer); Aetna Health, Inc. v. Davila, 542 U.S. 200 
(2004) (holding the Employee Retirement Income Security Act prohibits individuals 
from suing HMOs in state court for refusal to provide recommended treatments); 
Engine Mfrs. Ass'n v. South Coast Air Quality Mgmt. Dist., 541 U.S. 246 (2004) 
(holding that regulating standards which engines must meet to be sold is the same 
as regulating standards the engine must meet to be manufactured and the Clean Air 
Act will likely preempt local regulations); Buckman Co. v. Plaintiffs Legal Comm., 
531 U.S. 341 (2001) (holding the Federal Food, Drug, and Cosmetic Act preempted 
state civil actions related to alleged fraudulent approval of medical devices); Crosby 
v. Nat'l Foreign Trade Council, 530 U.S. 363 (2000) (holding the Massachusetts 
Burma Law, limiting state governments purchases from companies doing business 
with Burma, was pre-empted under the Supremacy Clause of the Constitution 
because it interferes with Congress' intention to limit economic pressure on Burma 
and the President's authority to speak for the United States regarding Burma); 
Geier v. Am. Honda Motor Co., 529 U.S. 861 (2000) (holding a state tort action was 
pre-empted as the state law would interfere with accomplishment of a Federal Motor 
Safety Standard); United States v. Locke, 529 U.S. 89 (2000) (holding Washington's 
state maritime regulations and requirements were preempted by federal law). 

96. Dennis v. Higgins, 489 U.S. 439, 447 (1991). 
97: Fla. Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132, 146 (1963); see e.g., 

Aetna Health, Inc., 542 U.S. at 208--09. 
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cally, when, and to what degree, are activities that happen at 
the state level prevented from happening at the federal level? 

Next, there is the Tenth Amendment, of course, which 
reserves powers to the states.98 Often, the federal govern
ment enjoys doing things that the states would like to do or 
are actually supposed to do. The extension of this fact is how 
much fun it would be for the federal government to pass a 
statute requiring some other state agency to implement its 
policy ideas and make that agency pay and assume responsi
bility for it. 

For example, this is true with respect to the disposition and 
storage of radioactive waste. Essentially, the federal govern
ment required states to take responsibility for its disposal. 99 

In fact, they even required state legislatures to take steps to 
implement the federal statutes, so, of course, the expense and 
the blame fell on the states, but it was Congress that was 
behind it. But, the Supreme Court said that the 10th Amend
ment imposed certain restrictions to prevent that sort of 
thing from happening.mo 

Next, the 11th Amendment prevents the federal govern
ment from imposing obligations on the states themselves. 
However, the Supreme Court has gone even further, finding 
that the 11th Amendment does not only prevent suits from 
being filed in federal courts against the states, but also, 
under certain circumstances, provides a structural immuniti 
to the states from imposition of federal powers.101 

In addition, there are less-obvious provisions involving fed
eralism, such as the Spending Clause.102 The Spending 
Clause essentially allows the federal government to take citi
zens' money and give it to the states with certain restrictions 
attached. 103 This is essentially another way of exercising fed
eral power to force state action. 

98. U.S. CoNST, amend. X. 
99. New York, 505 U.S. at 188 (describing the Low-Level Radioactive Waste 

Policy Amendments Act of 1985, Pub. L. No. 99-240, 99 Stat. 1842, U. S. C. § 202lb). 
100. Id. at 156-57. 
101. Kimel v. Fla. Bd. of Regents, 528 U.S. 62, 73, 78 (2000). 
102. U.S. CoNST. art 1, § 8, cl. 1. 
103. See Dole, 483 U.S. at 206 (permitting Congress to make receipt of highway 

funds contingent upon a minimum state drinking age of 21). 
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Also, in a few cases, the Privilege and Immunities Clause 
has been held to impose certain restrictions on federalism.104 
One example is a case called Supreme Court v. Piper, where 
the Supreme Court held that New Hampshire cannot impose 
residency requirements on those seeking to obtain a license to 
practice law in New Hampshire.105 The Privileges and Immu
nities Clause restricted what the state could do.106 

Mentioning examples is worthwhile as some instances in
volve restrictions on the federal government and some 
restrictions on the states. Furthermore, some of the reserva
tions actually reserve power to the people, while some reserve 
power to the states. 

All in all, I think of federalism as just another part of our 
system of checks and balances. There are horizontal checks 
and balances within the three branches of the federal govern
ment-the judiciary, legislative, and executive-as well as 
the internal check on the Congress imposed by the existence 
of the two houses. 

Similarly, federalism is a vertical system of checks and bal
ances. The federal government is limited in the powers it can 
exercise with respect to the states, and the states are limited 
as to what powers they can exercise with respect to the Com
merce Clause and other constitutional provisions.107 

However, the Supreme Court is not completely clear with re
spect to where those limits are, especially in the case of the 
Dormant Commerce Clause.1os 

The aforementioned cases-the medical marijuana case 
and the case about the drugs taken to commit suicide-are 
good examples. 109 The Supreme Court went one way in one of 

104. U.S. CONST. art IV, § 2, cl. 1. 
105. Supreme Court of New Hampshire v. Piper, 470 U.S. 274, 288 (1985). 
106. Id. 
107. U.S. CONST. art. 1, § 8, cl. 3. 
108. Dep't of Revenue v. Davis, 128 S. Ct. 1801, 1808 (2008) (describing the 

Dormant Commerce Clause concept in which the Commerce Clause, U.S. CONST. art. 
1, § 8, cl. 3, is construed as prohibiting protective economic actions by states). 

109. Gonzales v. Raich, 545 U.S. 1, 5, 32-33 (1995) (Commerce Clause permitted 
Congress to regulate marijuana used for medicinal purposes); Gonzales v. Oregon, 
546 U.S. 243, 248-49, 275 (2006) (the U.S. Attorney General did not possess the 
authority to define as a "non-medical practice" the use of controlled substances for 
assisting suicide). 
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the cases and another way in the other.110 As a result, the 
states cannot legalize medical marijuana, but they can legal
ize drugs used to commit suicide.111 I have tried to synthesize 
what message the court is conveying as it is okay to prohibit 
drugs to turn you on, but it is not okay to prohibit drugs to 
turn you off. 

It is important to think about not only the growth of the 
federal government and particularly the Commerce Clause in 
respect to federalism, but to also think about how much com
merce itself has changed. In contrast to 220 years ago, 
commerce today takes place in seconds, even internationally, 
through the Internet. Of course, there are also all of the trea
ties that we now have and the outsourcing of labor and 
intelligence to other countries. These things too have changed 
drastically. 

For example, regarding pollution; I believe one of the other 
speakers already mentioned that pollution travels through
out the world. Obviously, you cannot restrict where the air 
moves. If you run a coal mine, where is the sulfur going to go? 
Where is the carbon dioxide emitted from automobiles going 
to go? It is all going to go all over the world. Pollution em
mittd in the United States does not simply stay in the United 
States. None of this held true some two hundred years ago. 
Thus, the way government uses its Constitutional authority 
to deal with such problems must necessarily change. 

Another thing that has changed enormously is tort law. 
This is something I think about a great deal. Today, things 
can easily happen in state courts which can potentially affect 
the national economy. The concept of attorneys general bring
ing actions on behalf of citizens as a whole and class actions 
where one lawyer with one or two clients can actually re
present millions of clients are relatively new. In fact, our firm 
is currently handling a case against Wal-Mart that poten
tially involves billions of dollars because of the class-action 
device.112 

110. Id. 
111. Id. 
112. Dukes v. Wal-Mart, Inc., 509 F.3d 1168, 1174 (9th Cir. 2007) (involved a 

potential class of 1.5 million women accusing Wal-Mart of sex-discrimination). 
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Also, what about punitive damages? We have all read 
about and discussed the infamous case where one state court 
decision essentially regulated the temperature at which cof
fee is marketed and sold anywhere in the country.113 I 
mention the coffee case because everyone has heard of it, but 
the same applies to virtually every product. 

For instance, the same applies when a state court imposes 
a fifty million dollar punitive damage award because an 
airbag was incorrectly manufactured, a car's roof was not 
strong enough, or some medical device was not made to a cer
tain specification. These types of rulings change how 
products are manufactured, not only in one state, but 
throughout the nation. These are legitimate concerns of Con° 
gress, since a certain twelve-person jury can effectively 
regulate interstate commerce iri a very significant way. For 
example, there was a case in the California Supreme Court 
involving Nike.114 An individual, who had not even bought 
Nike shoes, was bringing a case against the company, com
plaining that Nike was unfairly and deceptively stating that 
they were paying fair wages and treating workers abroad un
fairly, when in fact they were not.115 Nevertheless, that was 
the allegation.116 Thus, that case involved a potential deci
sion by a state court which would affect what Nike could say 
about this product all over the world. 

Similarly, there is the device of the nuisance suit. A court 
in Rhode Island stated that all lead paint manufacturers 
could be sued and held liable for things that happened de
cades earlier, whether or not the plaintiff could prove that the 
particular company was actually responsible for the paint 
used in a particular house.117 Also, Attorney General Lockyer 
in California has brought a suit against the automobile com
panies, blaming them-under a nuisance theory-for global 
warming and asking for an injunction against the automobile 

113. See, e.g., Liebeck v. McDonald's Rests., P.T.S., Inc., No. D-202 CV-93-02419, 
1995 WL 360309 (Bernalillo County, N.M. Dist. Ct. Aug. 18, 1994). 

114. Kasky v. Nike, Inc., 27 Cal. 4th 939, 945 (2002). 
115. Id. 
116. Id. 
117. State v. Lead Indus. Ass'n, 2007 R.l. Super. LEXIS 32, *31 (Super. Ct. 2007) 

(overturned by State v. Lead Indus. Ass'n, 951 A.2d 428, 456 (R.I. 2008)). 
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companies. For doing what118 is not exactly clear since auto
mobiles are legitimate in California, and especially since the 
State itself is a major purchaser of automobiles.119 

I mention these particular things, because so many matters 
once thought of as the sole province of state governments (e.g. 
the safety of products or tort cases between an individual and 
a doctor or a hospital) are now changing the practice of 
medicine, manufacturing and other industries on a na
tional-or even global-scale. Of course, Congress is 
interested in things like punitive damages because civil jus
tice reform has taken over the responsibilities of regulating 
the production and marketing of the products, but that is an
other matter entirely. 

These are only a few of the things that occur to me when 
pondering the subject of federalism. Thank you. 

118. California v. GMC, 2007 U.S. Dist. LEXIS 68547, at *2 (N.D. Cal. Sept. 17, 
2007). 

119. During 2006 the California State Government owned 39,512 passenger 
vehicles. California Department of General Services, Fleet and Asset Management, 
http://www.ofa.dgs.ca.gov/SB552.htm (last visited March 16, 2009) (follow link for 
alendar year 2006). 


