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INTRODUCTION 

W, a poor pregnant single girl from Campulung, enters the hospital 
in a city 25 miles from W's home. She has no documents or identifi-
cation card. W delivers a healthy but slightly underweight boy named 
Radu. W never breastfeeds Radu. Two days after giving birth W slips 
out of the hospital. Radu has been abandoned. 

Under the current Romanian Family Code, (Code), Law no. 
272/2004 entitled On the Protection and Promotion of the Rights of 
the Child, when a mother abandons her baby in a maternity ward, two 
remedies are available for the baby: (i) placement with extended fam-
ily, or (ii) placement with a substitute family. 1 If these remedies are 
not triggered, the Code requires the baby to remain within the hospital 
ward for up to two years.2 

In Romania, child abandonment is an on-going issue that can be 
considered from four distinct perspectives: 1) the reasons for and pre-
vention of abandonment; 2) the psychological effects of a two-year 
hospital maternity ward stay on the child; 3) the implications of the 
United Nations Convention on the Right's of the Child (CRC) and the 

The author is a general practitioner in Bessemer, Alabama. This project was 
parl of lhe Master of Advanced Studies in Children's Rights from the University of 
Fribourg School of Law and the Institut Universitaire Kurt Bosch of Switzerland. 

I Lege nr. 272/2004 din 21 iunie 2004 privind prolectia ~i promovarea drep-
lurilor copilului [Law no. 272/2004 of June 21, 2004 on the Protection and Promo-
tion of the Righls of the Child], arl. 60(1 ), MONJTORUL OF!CIAL AL ROMANJEI [M. 
OF.] [Romanian Official GAZETIE], pl. I, No. 557 (June 23, 2004). 

2 Id. al arl. 60(2). 
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human rights issues faced by the babies; and finally, 4) adequate 
remedies to protect these babies. 

The research methodology undertaken for this project consists of a 
literature review of both academic and grey literature. Additionally, 
interviews with key stakeholders, whether they be professionals within 
the government or international and national NGOs, and a review of 
relevant international human rights treaties and Romanian laws will 
provide a normative framework in which to view this issue. The au-
thor has also spent several months in Romania since 2005, observing 
first-hand the plight of the abandoned babies. Working with NGOs, I 
was given open access to hospitals to observe the overflowing mater-
nity wards where mothers and fathers had abandoned their babies at 
birth. After the promulgation of the Code, hospital wards in many 
sectors of the country became orphanages over night. 

Once a baby has been abandoned in a healthcare institution, Arti-
cle 64 of the Code implements emergency placement procedures.3 
Article 64(2) stipulates that Articles 58-60 must be enforced.4 Article 
60(1) limits the remedies that are available to the abandoned baby.5 If 
either of the two remedies is not triggered, either placement with ex-
tended family or placement with substitute family, the Code allows the 
abandoned baby to remain within the maternity ward for up to two 
years.6 No other remedy is built into Article 60.7 

This paper seeks to explore the on-going issue of abandonment in 
order to draw sufficient attention to the abandoned babies. The author 
hopes to show that the Romanian people have undergone tremendous 
difficulties under a dictatorial regime that almost destroyed their na-
tion, including the difficulty concerning the plight of the abandoned 
babies. 

The paper will be divided into several sections. First, words such 
as "orphans," "abandoned children," and "abandonment" will be de-
fined as they relate to this paper. The second section will give an 
overview of facts and figures of abandonment. The third section will 
review Romanian Law on the protection and promotion of the rights of 
the child to give the reader an adequate understanding of emergency 
placement measures and how they affect the abandoned babies. The 
fourth section will cover the reasons for and prevention of abandon-

4 

5 
6 

7 

Id. at art. 64(1). 
Id. at art. 64(2). 
Id. at art. 60(1). 
Id. at art. 60(1 )-(2). 
Id. at art. 60. 
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ment. It will explore a short history of Romania which will show how 
the rise of Communism fostered abandonment. The affect of Nicolae 
Ceausescu's reign will be analyzed to emphasize the destruction of the 
family unit under his regime. The effects of institutions, poverty and 
Romani people on abandonment will be reviewed. This section will 
move from discussing reasons for abandonment to exploring reform 
and prevention methodologies used today within the country. The 
fifth section will look at the psychological effects upon the abandoned 
babies to gain an understanding of the insufficiencies imposed on 
these babies from staying within a maternity ward for up to two years. 
The sixth section will research the implications of the CRC and the 
human rights issues that abandoned babies are confronted with, keep-
ing in mind that these individuals cannot speak for themselves. Fi-
nally, the paper will discuss some observations of additional remedies 
with the aim of assisting the abandoned babies through an amendment 
to the Code followed by looking at other remedies such as domestic 
and international adoption. And finally, the author will speak of some 
conclusions drawn from a comprehensive overview of the issue of 
abandonment. 

Definitions: 
The following terms used in this document have several different 

international definitions. In order to clarify the meaning of the terms 
as used in this document a definition section follows. 

Orphan: "a child who has lost one or both parents."8 

Abandoned child: "a child whose biological parents have relin-
quished their responsibility to care for and satisfy [his/her] basic de-
velopment needs and who have physically separated themselves from 
him/her before this responsibility was taken over by an authorized in-

. . ,,9 stttut10n. 
Abandonment: Romanian Law 272/2004 fails to define abandon-

ment. 10 Under the Code, Article 55 identifies the term "emergency 
placement" as a special child protection measure when a child is aban-
doned in a healthcare institution under Article 64(1). 11 

Press Centre, O,phans, UNICEF, http://www.uniccf.org/media/ 
media_ 45279.html (last visited Mar. 31, 2012). 

9 UNICEF, The Situation of Child Abandonment in Romania, 8 (Mar. 2005) 
[hereinafter The Situation of Child Abandonment in Romania], 
http://www.ceecis.org/child_protection/PDF/child%20abandonment%20in%20Roma 
nia.pdf. 

10 

II 
Law no. 272/2004 of June 21, 2004. 
Id. at art. 55(b ), 64(1 ). 
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Section I 

Abandonment: Facts and figures in Romania 

Recently, significant progress has been achieved in combating the 
plight of the abandoned babies. UNICEF states that child abandon-
ment in 2003 and 2004 in Romania was essentially no different from 
what occurred 10 to 30 years ago. 12 Finding accurate numbers as they 
relate to the actual number of babies that are abandoned in healthcare 
institutes is difficult. Furthermore, published numbers often do not 
match and probably do not tell the true numbers because of failures to 
report at the community level. 

According to the United Nations Children's Fund, the rate of child 
abandonment in healthcare institutions (maternity wards) was 1.8% in 
2003 and 2004, roughly 4000 children per year. In hospitals and pedi-
atric wards the abandonment rate was 1.5% and 1.4% in 2003 and 
2004, translating to 5000 children per year at the national level. 13 In 
2003 and 2004 the number of abandoned children in healthcare insti-
tutes in Romania totaled 9000 children per year. 14 

A 2006 report by UNICEF confirmed these figures. 15 According 
to a 2005 abandonment study, "18 babies were abandoned for every 
1000 live births, [which translates] to 4000 babies a year in maternity 
wards." 16 The study reveals that in pediatric/recovery wards and hos-
pitals "the child abandonment rate, equaling the number of children 
abandoned per 100 admissions was 1.5% in 2003 and 1.4% in 2004" 
or 5000 children per year. 17 When combined with maternity ward fig-
ures, this creates a total of 9000 children per year. 18 

A Project Summary fact sheet issued in 2005 by the National Au-
thority for the Protection of Child Rights (NAPRC)-which operates 
under the authority of the Romanian Ministry of Labour, Social Soli-
darity and Family-claims that in 2004 the total number of children 

12 

13 
The Situation of Child Abandonment in Romania, supra note 9, at 9. 
Id. 

14 See id. 
15 UNICEF, CHILDREN ON THE BRINK: A FOCUSED SITUATION ANALYSIS OF 

VULNERABLE, EXCLUDED AND DISCRIMINATED CHILDREN IN ROMANIA, 38 (2006) 
[hereinafter CHILDREN ON THE BRINK], http://www.unicef.org/romania/ 
sitan_engleza.pdf. 

16 Id. 
17 Id. 
18 See Id. 
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abandoned in hospital units was 4614. 19 Of these, 2804 were in ma-
ternity wards and 1810 were in pediatric units.20 This reflects a huge 
discrepancy from the UNICEF numbers. 

Later that year, a Statistics Fact Sheet was published by NAPRC 
that claims the number of babies temporarily abandoned in hospitals in 
2004 was 4614. 21 The report states that 2389 babies were reunited 
with their natural mothers, 768 were sent to residential centers (which 
was prohibited in 2005 under the Code), 947 were placed with substi-
tute families including foster care, and 505 cases remained unre-
solved.22 

More recently, in 2009, UNICEF published a document called 
Challenges in Adoption Procedures in Europe: Ensuring the Best In-
terests of the Child.23 The document states that the number of aban-
doned children in maternity and pediatric hospitals dropped from 5130 
in 2003 to 1317 in 2008.24 The report contains statistics for the first 
six months of 2009; showing that by June 2009, 704 babies were 
abandoned in medical facilities. 25 Of the 704, "396 were abandoned in 
[maternity wards], 225 in paediatric [sic] hospitals and 83 in other 
medical [facilities]."26 By November 2009, 565 had been discharged, 
"226 were reintegrated into [their] natural families, 261 were placed in 
foster care and the others [ with J extended families," 26 in residential 
care (these children must have been over the age of two), and 13 in 
emergency centers. 27 

What about the other 139 children? The author asked the Gov-
ernment of Romania (GoR) for up to date statistics and to this date has 

19 Rupert Wolfe Murray, Fact Sheet: FAQ (Frequently Asked Questions), 
CHtLDRlGHTS.RO, 2 (July 2005), http://www.childrights.ro/downloads/presskit/ 
5_FAQ%20final.pdf. 

20 Id. 
21 Nafl Auth. for the Prot. of Child Rights, Fact Sheets: Statistics 2, 

http://www.childrights.ro/downloads/presskii/2_Statistics_final.pdf (last visited Mar. 
31, 2012). 

22 Id. at 2-3. 
23 Joint Council of Europe and the European Commission conference on: 

Challenges in Adoption Procedures in Europe: Ensuring the Best Interests of the 
Child, Nov. 31-Dec. I, 2009, The Right to a Family in the International Legal 
Fran1e1-vork and in Practice: The Experience of Ro,nania , [hereinafter The Right to 
a Family], http://www.coe.int/t/dghl/standardsetting/family/adoption%20 confer-
encc/Presentation%20McLoughney.pdf. 

24 Id. at 2. 
zs Id. 
26 Id. 
21 Id. 
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not received this information. Current statistics are not posted on the 
official website of the Child Protection Directorate-General of the 
Ministry of Labour, Family and Social Protection.28 

The discrepancies in the numbers are alarming. These are babies or 
children that have been abandoned. It is clear that accurate numbers 
are unknown, and that UNICEF and GoR are working very hard to 
prevent abandonment.29 Nevertheless, mothers and fathers continue to 
abandon their babies in hospitals. The Code has a tremendous effect 
on these babies. Because of it, these babies are forgotten victims as 
human rights advocates remain silent. 

Section II 

Romanian Law on the Protection and Promotion of the Rights of the 
Child 

In order to gain a better understanding of how Law 272/2004 af-
fects abandoned babies, this section will explore the functions drafted 
into the Code that control the legal steps required to implement the 
special child protection measures of the Code. 

The Code was promulgated by the GoR and came into force on 1 
January 2005. 30 It was drafted using the new Constitution ( 1991) in 
accordance with the provisions of the UN Convention on the Rights of 
the Child (CRC), ratified by the GoR through Law no. 18/1990.31 

Article 11 (1) of the Code states that "[i]f the child is abandoned by 
the mother in the maternity [ ward], the healthcare institution must re-
port this fact by phone and in writing to the general department for 
social security and child protection [GDSSCP] and the police, within 
24 hours after the mother's disappearance has been acknowledged."32 

Article 11(2) requires that 
within 5 days from issuing the notification of paragraph (1), a 
record acknowledging the child's abandonment is drafted and 
signed by the representative of [GDSSCP], the police ... and 
the maternity ward representative .... [B]ased on that record, 

28 Directia Generala Protectia Copilului [Child Protection Directorate-
General], http://www.copii.ro. 

29 The Right to a Family, supra note 23, at 4. 
30 Law no. 272/2004 of June 21, 2004, art. 148(1). 
31 Id. at art. 1 (2). 
32 Id. 
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[GDSSCP] and child protection will decide the emergency 
placement measure for the child. 33 

185 

Article 55 declares that the special child protection measures are: 
"(i) placement, (ii) emergency placement, or (iii) specialized supervi-
sion."34 Article 64(1) states that "[t]he emergency placement of the 
child is a temporary special child protection measure, which is under-
taken in the situation of the abused or neglected child, as well as in the 
situation of the foundling or of the child abandoned in healthcare insti-
tutions. "35 Article 64(2) requires that "[t]he provisions stipulated un-
der art. 58-60 are properly enforced."36 

Articles 58 and 59 have no direct implications for the abandoned 
baby under the age of two.37 Article 60, on the other hand, is abso-
lutely critical to the abandoned baby and paragraph (1) states "[t]he 
placement of the child who has not reached the age of 2 years old may 
only be decided with extended [family] [the parents and their relatives 
up to the 4•h degree of kinship] or substitute family," and it is forbid-
den to place the child in a residential service. 38 

The drafters of the Code made it extremely clear that when a preg-
nant mother enters a hospital facility, delivers a baby, and then slips 
away from the facility, the GoR and GDSSCP are limited to only two 
remedies for that baby: Rlacement with extended family or placement 
with a substitute family. 9 No other legal remedy appears in the Code. 
If the GDSSCP and child protection service fail to find an extended 
family member to accept responsibility for the baby, and if foster care 
families or budget restraints negate a foster family, it appears that the 
baby will remain in the hospital facility until one of the two available 
remedies comes to fruition or the baby reaches two years of age. 

In a real life situation, what would take place? In the case of baby 
Radu, upon realizing Radu has been abandoned, the officials scramble 
to find W. Temporary child protection measures are implemented. 
Radu, because he was abandoned in a hospital facility, falls under the 
emergency placement measure.40 W cannot be located. Under Article 
60, the officials and child protection have two options: find Radu' s 
extended family or find him a substitute family. W is never found, 

33 
34 

35 
36 

37 

38 
39 
40 

Id. al arl. 11 (2), (6). 
Id. al arl. 55. 
Id. al arl. 64(1 ). 
Id. at arl. 64(2). 
Id. al arl. 58-59. 
Id. al art. 60(1) (emphasis added). 
Id. 
Id. at arl. 64, 55. 
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and because of that, no extended family is found. The officials have 
but one remedy now, a substitute family. 41 Campulung is a poor vil-
lage in Muscel County, Romania. It is in an economically poor 
county, and all funds for foster care have been used. No family is 
available for Radu. Radu has become a victim. The ward is Radu' s 
home. He will be fed by placing a bottle on a pillow. He will be 
changed at predetermined times. Hours may pass while Radu lies in 
his own waste. Radu will never taste the milk of his mother's breast. 
Rarely will Radu be held. He cries until he can cry no more. He be-
comes silent. Granted, he is not in an institution, but for Radu, his bed 
is an institution. W never comes back. Radu's birth is not even regis-
tered. 

Article 54 states that GDSSCP "must draft [an] individualized pro-
tection plan immediately after receiving the request to enforce a spe-
cial protection measure or immediately after the director of [GDSSCP] 
has decided on the emergency placement of the child."42 

One other interesting feature of the Code is the lack of legal con-
sequences that attach to the mother that abandons her baby. 43 The 
Code, under Article 64(3) declares that "the exercise of parental rights 
is suspended de jure, until the court of law rules on maintaining or 
replacing this measure and on the exercise of parental rights."44 Then, 
Article 37(1) states that "[GDSSCP] and child protection will under-
take all necessary measures so that parents who have been deprived of 
parental rights, as well as those whose rights were restricted, may 
benefit from specialized assistance, in order to increase their capacity 
to care for their children, in view of re-gaining the exercise of parental 
rights. "45 

A Romanian physician interviewed by UNICEF said, 
[t]he mothers make up their minds early on in their pregnancy, 
deciding to leave their child in the Maternity Ward, although 
not necessarily with the intention to abandon it . . . because 
many of them leave convinced that they will return for taking 
the child, but then they forget to come back.46 

41 Id. at art. 60( I). 
42 Id. at art. 54(1 ). 
43 See generally, Law no. 272/2004 of June 21, 2004 (no mention is made of 

legal consequences for lhc mother that abandons her baby). 
44 Id. at art. 64(3). 
45 Id. at art. 37( I). 
46 The Situation of Child Abandonment in Romania, supra note 9, at 42 (for-

matling in original). 
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Conversely, United States jurisdictions, such as Alabama, enumer-
ate precise elements for the court to follow as it relates to termination 
of parental rights. If parent(s) abandon their child and the abandon-
ment continues for four months, after the filing of a petition, the court 
can and will start legal proceedings against the parents. Other ele-
ments include abuse, torture, mental illness, unexplained serious 
physical injury to the child, failure of the parents to provide for the 
material needs of the child and the lack of effort by the parents to ad-
just his or her circumstances to meet the needs of the child in accor-
dance to the agreements reached with the Department of Human Re-
sources or the court. When parental rights have been terminated by 
the court, those parents will never regain those rights.47 Termination 
of parental rights is not a legal prerequisite for adoption.48 

CHAPTER III 

The Reasons for and Prevention of Abandonment 

To develop appropriate methodologies for the prevention of child 
abandonment, we must understand the history and other contributing 
factors that are the reasons for the problem. 

A. History 

1. Rise of Communism 

In August 1943, King Michael, with the aid of army officers and 
armed Communist-led civilians and supported by the Blocul National 
Democrat party, seized control of the government.49 The King then 
issued a cease-fire just as the Russian Army crossed into Moldavian 
territory. The coup allowed the Russian army to quickly advance into 
Romanian territory. This facilitated the end of Romania's war against 
the Allies. 50 

King Michael appointed General Constantin Sanatescu to oversee 
the newly formed government. General Sanatescu selected Lucretiu 
Patrascanu to the high post of Minister of Justice. Minister Patrascanu 

47 

48 
ALA.CODE§ 12-15-319(2011). 
Id. 

49 LIBRARY OF CONG., ROMANIA: A COUNTRY STUDY ch. 1, Armistice Nego-
tiations and Soviet Occupation (Ronald D. Bachman ed., Area Handbook Series Ser. 
No. 550-160, 2d ed. 1991 ), hllp://lcweb2.loc.gov/frd/cs/rotoc.html. 

50 Id. 
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was a devoted member of the Communist Party, and thus he became 
the first Romanian communist to hold a high level ministerial govern-

. b 51 mentJO : 
After the Yalta conference, Romania sank into chaos. Riots broke 

out around the country. Nicolae Radescu, the new Prime Minister of 
Romania, was unable to secure internal peace. 52 The Soviet Union 
ordered King Michael to fire Radescu and appoint Petru Groza as the 
new leader of the Romanian government. The King did as he was in-
structed, and Radescu fled to Great Britain. 53 Communism was on the 
rise and now had a firm grasp on the country. 

In October 1945, Romania's Communist Party held its first annual 
conference. Membership within the party swelled from 1000 in 1944 
to over 800,000 by 1947. Stalin and Graza orally agreed to improve 
human and political rights, and in February 1946, Britain and the 
United States granted Romania diplomatic recognition.54 

Groza's government took control of Romania's land. Individuals 
were limited to a maximum of 50 hectares. Through expropriation the 
government seized 1.1 million hectares. In the winter of 1945, the 
Soviet Union and Romania signed a long term economical agreement 
that formed Sovroms or joint stock companies. The agreements heav-
ily favored the Soviet Union by allowing them to take control of Ro-
mania's major source of income, oil and uranium.55 

By late 1947, the Romanian Communists created designed havoc 
upon the country. A terror campaign led to multiple deaths and caused 
the piisons to become overcrowded. Graza and his companion 
Gheorghiu-Dej threatened King Michael, forcing him to relinquish his 
crown. The King complied.56 

In 1948, the government created the Romanian People's Republic. 
A new Stalinist constitution was drafted and implemented. However, 
the civil, political, and private property rights contained in the consti-
tution were denounced by the government. The authorities then cre-
ated the Departmentul Securitatii Statului [Department of State Secu-
rity], infamously known as the Securitate or Romania's secret police.57 

The Securitate wasted no time in criminalizing acts that were not even 

51 

52 

53 
54 

55 

56 

57 

Id. 
Id. at ch. I, Postwar Romania 1944-85. 
Id. 
Id. at ch. I, Petru Groza's Premiership. 
Id. 
Id. at ch. I, Elimination of Opposition Parties. 
Id. at ch. I, The Romanian People's Republic. 
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defined by law as criminal. Economic crimes became punishable by 
death, and the government instituted "people's councils" to oversee 
local activities.58 

Later that same year, Gheorghiu-Dej tricked Groza into accepting 
a new position within the government. Gheorghiu-Dej assumed con-
trol of the government. A new constitution was written quoting para-
graphs from the Soviet Union's constitution. Gheorghiu-Dej elevated 
a former shoemaker by the name of Nicolae Ceausescu, whom he had 
met in prison, to a high government post. 59 

2. The Affect of Nicolae Ceausescu's Reign 

In March 1965, Gheorghiu-Dej died leaving a triumvirate govern-
ment consisting of Nicolae Ceausescu as the party's first Secretary, 
Chivu Stoica as the State Council President, and Ion Maurer as the 
Premier. Ceausescu quickly took control of the government. Al-
though he was a committed communist, he openly proclaimed his dis-
like for the Soviet Union. 60 

Then in 1966, Ceausescu decided to significantly increase the 
population of Romania. He decreed a set of laws that were designed 
to counter the low bi1th rates within Romania. 61 His goal was to in-
crease the population of Romania from 23 million to 30 million by 
2000.62 He declared that the fetus was the property of the state, and if 
anyone failed to have children, they were considered a deserter.63 The 
1966 decree facilitated abandonment, and its effects are still felt today 
in Romania. 64 

The decree banned abortion and imposed a new tax system upon 
the citizens. For example, if a man or a woman remained childless 
over the age of twenty-five the decree ordered them to pay from ten to 
twenty percent of their income as a celibacy tax for being childless. A 
medical ailment that prevented procreation was not an exemption from 
the decree. 65 In 1986, members of the communist party youth pro-
gram were dispatched to interview citizens about their sex lives. They 

58 
59 
60 

Id. 
Id. 
Id. at ch. I, The Ceausescu Succession. 

61 Karen Breslau, Ove,p/anned Parenthood: Ceausescu's Cruel Laiv, 
NEWSWEEK, Jan. 22, 1990, at 35, available at LEXIS Magazine Stories. 

62 Id. 
63 Id. 
64 Id. 
65 Id. 
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asked such questions as, "how often do you have sexual intercourse?" 
and "why have you failed to conceive?"66 

At times, the government would round up women under the age of 
forty-five every few months at the workplaces. They would be forci-
bly taken to medical clinics and examined for evidence of pregnancy. 
The infamous "menstrual police" would often observe the examina-
tions. Pregnant woman that failed to deliver a baby would be sum-
moned for further questioning. 67 

The Ceausescu government forbade family planning. Sex educa-
tion was deemed illegal. Books on this subject were determined to be 
state secrets and could only be used by physicians. Contraception was 
banned, and Western sources estimated that sixty ;iercent of all preg-
nancies ended in illegal abortions or miscarriages.6 

Women who had five children were entitled to vast amounts of 
benefits, and if a woman had ten children, she was declared a national 
hero or heroine mother. The country's birthrate almost doubled.69 It 
doubled at the cost of the babies and mothers. Poor nutrition and in-
adequate prenatal care facilitated countless deaths of the children and 
mothers. The infant mortality rate surged to 83 deaths for every 1000 
births. An estimated one in ten babies was born underweight weighing 
less than 1500 grams (3 pounds, 5 ounces).70 

Ceausescu also attacked the divorce rate by the implementation of 
Decree No. 779.71 The decree made divorces difficult. His decree 
ordered that marriages could only be terminated in exceptional cir-
cumstances.72 The rise in the population not only created nutrition and 
prenatal problems but also created a new and more sinister problem-
a problem new to the country, extraordinary in number, and fostered 
by the belief that the government could raise children as well as or 
better than the parents. 73 That problem was child abandonment. 

66 

67 

68 

69 

70 

Id. 
Id. 
Id. 
Id. 
Id. 

71 KAREN FERN GREENWELL, THE EFFECTS OF CHILD WELFARE REFORM ON 
LEVELS OF CHILD ABANDONMENT AND DEINSTITUTIONALIZATION 27 (Dec. 2003) 
(Ph.D. dissertation, The University of Texas at Austin), 
http://repositmies.lib.utexas.edu/bitstream/handle/2152/613/green wellkf039. pdf?seq 
ucnce=2. 

72 Id. 
73 LUCIA CORRELL ET AL., JBS INT'L, USAID AND CHILD WELFARE REPORM IN 

ROMANIA 3-4 (2006), http://www.usaid.gov/locations/europe_eurasia/dem_gov/docs/ 
final_romania_lcgacy _report_090506. pdr. 
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Ceausescu's reign lasted until 1989. In less than three decades his 
totalitarian rule decimated an entire country. He created poverty by a 
grandiose scheme to repay the country's debt. This scheme facilitated 
huge shortages of goods and services within the country.74 Everyday 
life became a struggle to survive. Food was rationed; electricity, gas, 
and heating became unreliable. 75 

In the beautiful college town of Timisoara, on the Bega River, in 
the south western part of the country, Ceausescu's dictatorship started 
to crumble. The government attempted to evict Pastor Laszlo Tokes 
from his church and city. Tokes' congregation refused to be intimi-
dated by the state police. The revolution commenced. The date was 
17 December 1989. By 25 December 1989, Ceausescu and his wife 
had been tried, convicted, sentenced to death, and publicly executed.76 

The Romanian people had feared Ceausescu and his regime; because 
of his death, a people and a country were free. 

B. Reasons for Abandonment 

I. Institutions and Abandonment 

As discussed above, the onset of Ceausescu's reign contributed to 
the phenomenon of child abandonment within Romania. Child aban-
donment facilitated institutionalization. This section of the paper will 
explore the reasons why a mother or father would abandon their baby. 
These reasons all have engrained upon them the mark of a dictatorial 
regime that thought little of the rights of children and women. Under 
its influence, most abandoned babies were destined to be sent to an 
institution. 

By the year 1990, over 170,000 children between infancy and the 
age of eighteen were in over 700 institutions in Romania. 77 Babies 
were being abandoned in maternity and pediatric hospitals at the rate 
of 9000 per year. 78 

74 James C. Rosapepe, U.S. Dep't of State, U.S. Embassy, Romania, Half Way 
Home: Romania's Abandoned Children Ten Years After the Revolution 6 (2001), 
http://pdf.usaid.gov/pd(_docs/PCAAB I 04.pdf. 

75 Id. at 4, 6. 
76 Ceausescu Chronology, Ceausescu.org, http://www.ceausescu.org/ 

ceausescu_texts/ceausescu_chronology.htm (last visited Apr. I, 2012). 
77 Rosapepe, supra note 74, at 4, 22. 
78 CHILDREN ON THE BRINK, supra note 15, at 11. 
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The institutions in Romania that warehoused the abandoned babies 
were called Leagans.79 Leagans were part of a centralized, state-run 
child care system that housed newborn babies and children up to the 
age of three. The magnitude of the number of abandoned babies the 
state was faced with led to increases in the state operated Leagans 
from thirty-three in 1965, to forty-two in 1970, and sixty-five by 
1989.80 

The habitability of these institutions was harsh. Often, they were 
located outside of the community.81 Most provided sub-standard liv-
ing conditions for the infants. The children suffered from neglect; 
inadequate clothing, shelter, and food; and deficient stimulation.82 

Mental Disability Rights International (MDRI) conducted a re-
search project in late 2005 and early 2006 on the abandoned babies in 
Romania. 83 They visited a ward for newborn babies in a hospital in 
Timisora. The hospital sent them to a facility a few blocks away 
where they discovered sixty-five abandoned babies.84 The youngest 
was three weeks old. MDRI was told that most of the babies were 
permanently abandoned and had resided there since birth.85 None of 
the children had a severe disability. 86 

The facility had one nurse and three caregivers.87 They were 
overwhelmed with feeding and cleaning the babies. The children lived 
for years without leaving their cribs. Of the sixty-five babies, MDRI 
observed only two babies out of their cribs. 88 One nurse told them 
that, "after a while they just stop crying. "89 

Care France investigated the abandonment of children in Romania 
in October of 2005. They "expressed concerns that maternity wards 
were slowly becoming orphanages"90 and learned from doctors that 
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82 Id. at 42 (citing to a Human Rights Watch report). 
83 LAURIE AHERN ET AL., MENTAL DISABILITY RIGHTS INT'L, HIDDEN 
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the babies never leave their cribs.91 Care France concluded that "[i]n 
the first two years of their lives, abandoned children have no other 
option than to vegetate in hospitals, which are transformed into or-
phanages without either the means or the competence [to care for 
them]. "92 

2. Poverty and Other Factors 

The regime of Ceausescu's government managed to develop "a 
system of values for 25 years that undermined family ties, encouraged 
dependence on the state, weakened the capacity of families to care for 
their children, and generally ~romoted the neglect by parents of their 
parental responsibilities .... " 3 A totalitarian regime, lack of internal-
ized family values, and desperate poverty all facilitated abandonment. 

The European Commission (EC) issued a bold statement when 
they declared, "Given that poverty is the main reason for abandon-
ment, the European Commission is working closely with the World 
Bank in order to help the Romanian Government .... "94 

Romania's newly found freedom did not bring economic prosper-
ity. Communism's centralized economy was inadequate to provide a 
foundation for economic rebuilding. Strategies implemented to im-
prove the economic environment failed, and in the early 1990's Ro-
mania experienced a severe economic decline. 95 The decline created 
enormous rates of inflation and high levels of unemployment. 96 

After the fall of Ceausescu's regime, the government expected the 
rate of abandonment to decrease because of the availability of abor-
tions and the legal use of contraceptives.97 This did not happen. For 
example, the rate of abandonment in maternity wards in 2003 and 
2004 was 1.8% which means that 18 babies were abandoned for every 
1000 births, or about 4000 babies per year.98 In hospitals, the numbers 
were just as staggering. In 2003 and 2004 the percentage of children 

91 Id. 
92 Id. (alierations in original). 
93 The Situation of Child Abandonment in Romania, supra note 9, al 16. 
94 Greenwell, supra note 71, at 54 (quoting the European Commission). 
95 Id. at 54 (citing Alexandre Zouev, UNICEF, Generation in Jeopardy: Chil-

dren in Central and Eastern Europe and the Former Soviet Union (1999)). 
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abandoned in the hospital for every 100 admissions was 1.5% in 2003 
and 1.4% in 2004, which correlates to about 5000 children per year.99 

A report by the NGOs' Federation for Children reveals that in 
1999, 41.2% of Romania's population was living below the poverty 
line. 100 The poverty line is defined as the level under which less than 
60% of the basic needs of a household are met. 101 By 2000, the statis-
tic had increased to 43%. 102 This has an adverse effect on the children 
because 80% of the families with more than three children lived under 
the poverty line, comprising 50% of Romania's children. 103 

Poverty is a devastating condition that affects society. Often its 
most affected victims are the children because it creates uncertainty 
within the family. The family struggles for the most basic of necessi-
ties essential to survival' such as shelter, clean water, and food. 104 It 
disrupts childhood and affects all areas of a child's life including psy-
cho-social, physical development, and educational opportunities. 105 In 
Romania, UNICEF claims that the continuous high rate of abandon-
ment has its roots in pervading and lasting poverty. 106 

Poverty fosters insecurity within children. This environment pro-
hibits normal developmental structures that children need to strive, 
grow, and develop competence and confidence. 107 The psychological 
aspects of abandonment will be explored later in this paper. 

Although poverty is an accurate indicator for abandonment, 108 

Richard Carter of Every Child argues that other factors such as the 
deterioration of the family unit, single parenthood, and unemployment 
all contributed to the high rates of abandonment. 109 Under Ceasescu' s 
regime, mothers and fathers were indoctrinated with propaganda that 
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proclaimed the idea that couples should procreate at a high rate and 
should not be concerned about how the child or children could be 
raised because the government would be more than accommodating in 
raising the child. 110 Such ideas encouraged abandonment. 

A survey by UNICEF discovered that many mothers who aban-
doned their babies in a maternity ward were under the age of 
twenty. 111 Almost 64% of these mothers were unmarried, 112 and less 
than 6% of the mothers were employed. 113 Forty-two percent of the 
mothers were illiterate and 27% had not completed grades five to 
eight. 114 An overwhelming majority, 80%, came from a low socio-
economic environment. 115 UNICEF interviewed a physician, who 
stated, 

One of the causes of child abandonment is [the fact that] 
mothers are very young. These mothers begin their sex life very 
early, at about age 13-14, when they have no capacity for dis-
cernment. It is an age at which they cannot begin living on 
their own with their child. Other people make decisions for 
them, usually their parents or l(fe partners. Mothers aged 13-
14 do not have maternal instincts and are not adverse to ad-
vice to leave their child in the care of the state. 116 

Other reasons for abandonment as expressed by UNICEF include 
an extremely high number of unwanted pregnancies, facilitated by 
ignorance in family planning, 117 and babies born with low birth 
weights. A startling discovery of this survey found that hospital staff 
were encouraging the mothers to leave their babies in the medical fa-
cilities.118 

Another study reported by UNICEF of Romania details a hierarchy 
of factors that contribute to institutionalization and abandonment. 119 
They agree that poverty and material insecurity laid the foundation. In 
addition to poverty, patterns such as divorce, separation, and the father 
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refusing to accept the child add to the frustrations of the family. Exac-
erbating those factors are alcoholism, domestic violence, and social 
exclusion. 120 Poverty combined with these other patterns greatly en-
hances the probability of abandonment. 

3. The Specific Situation of Romani People 

Of all the diverse people groups in Europe one group stands .out in 
an unusual and mysterious way: the Romani people. In researching 
this paper, I discovered that I really had no idea who these people were 
and where they came from. In talking to European people about the 
Romani, I learned that they are gypsies. I had the privilege to meet and 
talk with several Romani people and found them to be a very proud 
group that adheres to a culture different from mine and most Europe-
ans. These people have suffered and continue to suffer not only from 
totalitarian regimes but also from modern day prejudice, discrimina-
tion, and poverty. Abandonment of Romani babies continues to be 
disproportionately high to this day. 

4. History of the Romani People 

It is believed that the Romani people originated in central India. 121 

Around 250 B.C., they migrated to northwest India near the Punjab 
region. Around the ll th century, they migrated further northwest. By 
1322, the people had traveled to Crete where a Franciscan monk iden-
tified them. By 1350, Ludolphus of Sudheim found a people that 
spoke a different and unique language that he called Mandapolos a 
word from Greek meaning "prophet" or "fortune teller." 

In the 14th century, the Romani people reached the Balkans. From 
the Balkans they moved into Germany and by the 16th century were in 
Scotland and Sweden. Some found their way to the United States, 
Britain, and South America. Meanwhile, in Europe the Romani people 
were met with hostilities. They were enslaved for five centuries in 
Wallachia and Moldavia. In other parts of Europe they were subjected 
to ethnic cleansing and forced labour. In Britain several Romani peo-
ple were hung, and in France they were branded and forced to shave 
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their heads. 122 Because of the rough treatment, the people started 
moving east and settled in Poland and Russia. They were treated 
much better; as long as they paid taxes the authorities did not bother 
them. 123 

During World War II, the Nazi's embarked on a deliberate and 
systematic destruction of the Romani people. Romani specialist, Re-
becca Sherer, explains that in 1941, when the Einsatzgruppen was 
formed, the gypsies were subjected to three methods of genocide: (i) 
sterilization, (ii) deportation, and (iii) homicide with mass killings as 
the most common method. 124 She estimates that between 220,000 to 
1,500,000 Romani were murdered. 125 

Under Communism, the Romani people did not fare much better. 
In the Eastern European Communist countries, the Romani people 
were prohibited from practicing their culture. Romani language and 
music were banned. In Czechoslovakia, an official survey into the 
Romani people discovered that the government implemented policies 
that sought to control the birth rate in the Romani community through 
sexual sterilization. 126 

In contemporary times, Amnesty International reports that anti-
Romani discrimination continues in Romania, Slovakia, Bulgaria, 
Hungary, Slovenia, and Kosovo. 127 In 2008, the Italian government 
proclaimed that the Italian Romani people represented a national secu-
rity threat and accused the Romani people of being responsible for the 
increased rate of urban crimes. 128 

The most recent Romanian census (2001) revealed that 535,140 or 
2.4% of the population was of Romani descent. 129 Even today, 
UNICEF reports that the Romani people are "recognized as the most 
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http:/lnews.bbc.co.uk/2/hi/europe/8136812.stm (last updated July 8, 2009). 
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socially excluded population in Europe." 130 The effect of poverty 
"among the [Romani people] remains four times higher than [the gen-
eral population]."131 A recent report shows that 23% of Romani peo-
ple had no education at all, and 27% had only a primary education. 132 

Non-Romani children attend pre-school at a rate of 52% while only 
20% of Romani children attend. 133 "Among the [Romani], 3 percent 
of births are not registered, compared to 0.9 percent of births among 
the [non-Romani] population." 13 

UNICEF recently conducted a survey and discovered that Romani 
children accounted for 45.8% of the children age zero to three years in 
institutions in 1991. 135 The Romani also exhibit an extremely dispro-
portionate rate of child abandonment. 136 

Another survey conducted by UNICEF and the GoR found that 
56.7% of mothers who abandoned their children in medical institutions 
are of Romani ethnic origin. 137 "[H]alf of the mothers who abandon 
their children in Maternity Wards are of [Romani] ... origin .... 
Over 60% of the mothers [that] abandoned their [children] in Pediatric 
and Recovery wards are [Romani]."138 This is a huge over-
representation when "it is taken into account that this ethnic group 
makes up less than 10% of the [Romanian] population." 139 

C. Prevention Methodologies 

1. Reform 

The GoR along with UNICEF and various non-governmental or-
ganizations (NGO) have worked diligently to reform the child welfare 
system. In January of 1997, Law no. 34/1998 created the Department 
of Child Protection (DPC). 140 DPC developed a threefold approach to 
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facilitate positive changes: "(l) reduce the numbers of children in in-
stitutions; (2) increase the number of children reintegrated with their 
natural family, or placed in an adoptive or foster home; and (3) im-
prove care for children in institutions and reduce the number of street 
children." 141 

Another law, no. 108/1998, was drafted and implemented to assist 
children in difficulty. 142 The law targeted "children whose physical or 
moral development were [sic] in danger of being compromised."143 

Such children included abandoned, neglected, or abused children. One 
interesting feature of this law was that it reduced the central authority 
of child protection by decentralizing financial and administrative func-
tions to the local level. 144 

The law created the County Councils, which in turn designed the 
Commission for Child Protection. The Commission was composed of 
local authorities and experts in child protection. They assumed the 
responsibility of determining the most appropriate care for the child 
found to be in difficulty. 145 The Commission worked in conjunction 
with social workers who reported their findings and gave the Commis-
sion recommendations. 146 

The County Council was also tasked with the responsibility to pro-
vide specialized services to prevent abandonment and provide alterna-
tives to institutional care. 147 The Council operated under the subsidi-
arity principle which implies the granting of power to the level of gov-
ernment best suited to complete them. Simply, it means that "county 
level services are more efficient than those at a national level." 148 

The objectives of all the preventive services were designed to for-
mulate a protective environment in which families and children could 
enjoy a normal life. It was thought that the reform would prevent 
mothers from abandoning their babies and children. 149 However, even 
after a decade and a half, child abandonment continued at high rates; 
children were still being placed into institutions and the number of 
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street children was growing. 150 The services had failed to address the 
underlying causes. 

UNICEF clearly understood that more must be accomplished. A 
2006 study found that in spite of the fact that contraceptives were eas-
ily accessible to the people and that some form of family planning ser-
vices existed, the high number of unwanted pregnancies continued to 
facilitate abandonment. 151 

One of the problems stemmed from the lack of adequate family 
planning services. Lack of understandable information and knowledge 
combined with poor access to family planning services are some of the 
reasons for Romanian families not using these services. 152 The quality 
of the services that were available to the people was limited because 
the information provided about contraceptive methods and family 
planning methodologies was technical and often too medical to be un-
derstood.153 The information failed to target the most vulnerable and 
neediest people in society. 

In 2000, only two social services were providing monitoring, as-
sistance, and support to pregnant women at risk of abandoning their 
babies or children within the entire country of Romania. 154 By 2004, 
the number of facilities providing these services had increased to 
twenty-three. 155 In that same year, seventy parent counseling centers 
were operational. 156 These are not adequate numbers for the country 
but are an improvement over what had been available. 

By the end of 2004, the number of mother and baby centers had 
slowly increased to fifty-seven. 157 These centers differed in their ap-
proach to care. Some provided only temporary food and shelter. Oth-
ers focused on preventing abandonment by assisting the mother to 
keep the child and sought ways for the mother to support her family. 158 

Another concern that had to be confronted was birth registration 
procedures for abandoned babies. Without birth registration, a child 
faced life-long discrimination. Systems implemented in maternity 
wards that guaranteed "that all babies are immediately recorded after 
birth and issued a birth certificate with a personal numeric code" were 
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inadequate and problematic. 159 A 2005 study discovered that "birth 
registration offices within the maternities could only confirm that 36% 
of abandoned babies had a birth certificate." 160 In order to help the 
remaining 64%, the Department of Child Protection (DPC) was tasked 
with the responsibility of trying to obtain identity papers on these ba-
bies. The Committee on the Rights of the Child has underscored this 
problem with the GoR. 161 

The lack of hospital based pre-natal care was also a concern to the 
GoR and contributed to the high abandonment rate. An abandonment 
study discovered that more than 60% of mothers that abandoned their 
children had never had any pre-natal medical examination. 162 In 2003, 
the Minister of Health and National Authority for Child Protection 
produced a joint ordinance that required maternity hospitals and pedi-
atric wards to have a social worker, to enroll newborn babies on the 
list of family physicians, and to notify DPC within 24 hours of deter-
mining that a child had been abandoned. 163 The study discovered that 
less than half of the surveyed hospitals had complied. Only 46% of 
maternities and 20% of pediatric wards had hired a social worker. 164 

Maternity hospitals play a crucial role in the prevention of aban-
donment. Keeping the mother and child close and "ensuring that the 
child is continuously breastfed" are important elements of bonding 
between the mother and child. 165 It appears that many staff members 
failed to understand the importance of mother and child bonding and 
the concept of rooming-in (which is a procedure that assures that the 
mother and child are rarely separated and is designed to encourage the 
bonding of mother and child), as a means of preventing abandonment 
was not generally accepted. 166 

By 2004, preventive social service reforms had gained momentum 
in Romania. The services were now targeting families to help them 
overcome difficult situations. Education and health services for vul-
nerable families or families facing difficult situations were now being 
complemented with counseling, crisis support, relief support, life skills 
development, and family planning. 167 
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In June 2004, the Romanian Parliament promulgated a new legal 
package designed for the protection of child rights. The new laws 
were based on the principles set out in the European Convention on 
Human Rights and the Convention on the Rights of the Child. 168 The 
laws became effective on 1 January 2005, and consisted of: Law no. 
272/2004 on the protection and promotion of the child's rights, Law 
no. 273/2004 on the legal procedures of adoption, and Law no. 
27 4/2004 on the establishment and operation of the Romanian Office 
for Adoption. 169 

The new legal package changed the National Authority for the Pro-
tection of Children's Rights and Adoption and created the National 
Authority for the Protection of Children's Rights (NAPCR) under the 
auspices of the Ministry of Labour, Social Solidarity and Family 
(MLSSF). The change expanded NAPCR's role from only the protec-
tion of children with difficulties to the protection and promotion of 
every child's rights. 170 The change facilitated the separation of the 
child protection machinery from adoption by creating the Romanian 
Office for Adoptions. 

The core of the new legal reform is Law 272/2004. 171 The drafters 
were greatly influenced by the language of the CRC. One premise of 
the law is that parents are primarily responsible for raising, caring for, 
and looking after the child. 172 In order for this to happen, the GoR 
knew that they had the responsibility to support communities and local 
authorities in order to fulfill the requirements of the law. 173 

The new legal package continued the decentralization process. It 
transferred services from the county level to the local level. 174 The 
prevention of child-family separation shifted to the public social assis-
tance service at the municipalities or communes. They were obligated 
to monitor and analyze the situations of children in their administrative 
section, to identify risk, and to prepare the implementation of services 
for prevention of separation. 175 

168 Committee on the Rights of the Child, Consideration of Reports Submitted 
by States Parties Under Article 44 of the Convention: Third and Fourth Periodic 
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The Public Social Assistance Service's role was redefined. It op-
erates and functions at the level of each administrative territorial unit 
within Romania. Its functions are numerous and include: the identifi-
cation of the risk situations, the prevention of the separation of the 
child from the parents, and monitoring of the child's situation. 176 
When any child-parent separation has occurred or restriction of paren-
tal rights has been implemented, the Service must provide services and 
provisions as directed under the law. 177 This could include counseling 
or mediation and discussion of the service plan. The service plan can 
include a request for the implementation of a special protection meas-
ure under the auspices of the General Direction of Social Assistance 
and Child Protection at the county level. 178 

Under Law 272/2004, it is the mayor, through the public social as-
sistance service, who should monitor the situation within an area of 
authority to determine the risk and crisis that a child is faced with and 
then it is the mayor that tries to solve the situation. 179 The mayor and 
the president of the county council are obligated to work in harmony 
with the Local Public administration law. 180 

The mayor must ensure the fundamental rights and freedoms of 
citizens and implement the law. The mayor oversees the local public 
services, tutelary authority services, and social assistance and meas-
ures.181 The mayor has the authority to use appointed representatives 
called the consulting community, which are comprised of local influ-
ential citizens such as business men or women, academic staff, medi-
cal doctors, lawyers, and policemen. 182 Their task is to identify the 
community's needs and solve problems concerning children at the lo-
cal level. As of June 2007, NAPCR reported that 1551 consulting 

. . I 1 s3 commumty structures were m p ace. 
The County Council has at its disposal the Commission for Child 

Protection as the authority that acts for the Council. The Commission 
has the responsibility to: (i) re-evaluate decisions on protection meas-
ures, (ii) revoke or replace measures, (iii) solve complaints filed by 
children, (iv) promote children's rights, (v) inform parents of the con-
sequences of placement and the rights they have as parents, and (vi) 

176 Id. 
177 Id.'][ 42. 
178 Id. 'j[ 43. 
179 Id. '][78. 
180 Id. '][79. 
181 Id. '][80. 
182 Id.'][ 86, 89. 
183 Id. j[ 92. 



204 REGENT JOURNAL OF INTERNATIONAL LAW [Vol. 8 

set the amount of the parent's contribution to the maintenance of the 
child. 184 

A child that is abandoned in a hospital facility falls under the di-
rection of the General Department of Social Assistance and Child Pro-
tection from the administrative territorial unit where the child in need 
is located. 185 The GoR claims that taking into account the best interest 
of the child, and to avoid the negative effects of institutionalization 
and of a prolonged hospitalization, the government chose to prohibit 
the placement of children under the age of two in residential ser-
vices.186 

The reformation of the child protection system and the child rights 
system within Romania has made great strides since 2004. Decen-
tralization of systems continues to this day. The Committee on the 
Rights of the Child (Committee), in its 2009 Concluding Observations, 
expressed concern about the implementation of the new legal package 
and with the discrepancies between the increased responsibilities of 
the newly designed state and public agencies as decentralization con-
tinues.187 

The Committee expressed concern about the extent of non-
registration of babies abandoned in hospitals facilities, 188 noting to the 
GoR that even when babies leave the hospital many do not have a 
birth certificate. The Committee also expressed concern that "due to 
the closing of the former institutions and the lack of sufficient num-
bers of foster carers, abandoned newborns often spend many months 
in hospital wards .... " 189 The Committee continues to be concerned 
about the risk of abandonment of children with disabilities. 190 

The NGOS Federation for Children (FONPC), in a 2008 report to 
the Committee, states that "the responsibility for prevention services 
was assigned to new unexperienced [sic] local communities ... with-
out a proper transfer of financial resources, infrastructure development 
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and human resources needed for the authorities to efficiently take over 
these transferred services and to fulfill their new responsibilities." 191 

FONPC emphasizes that the emergency placement system for 
abandoned babies lies with the GDSCCP and that the court must be 
notified within 48 hours after the emergency placement measure has 
been taken. 192 They noted that both structures exhibit dysfunction that 
could impair the quality of the decision-making. 193 FONPC noted that 
an achievement worth mentioning is that on January 1, 2005, Law 
272/2004 prohibited the placement of children under the age of two in 
any residential type care. 194 While it is agreed that the closing of insti-
tutions was the appropriate response of the GoR, I would argue that an 
abandoned baby who is unfortunate enough to fall outside the reme-
dies of the Code and remains in a hospital crib for up to two years is in 
effect institutionalized. 

2. Baby-Friendly Maternity Hospitals 

As Romania continues to diligently work on prevention method-
ologies that foster a decline in abandonment, the Baby-Friendly hospi-
tal project should be explored. "UNICEF and the World Health Or-
ganization (WHO) announced, [in December 2009,] that 23 maternity 
facilities have been awarded the Baby-Friendly Hospital designation .. 
. ; [ claiming that] 35 out of 204 birth facilities are now actively in-
volved in the [Baby-Friendly] Initiative." 195 

The Baby Friendly Hospital Initiative (BFHI) was globally 
launched in 1992 by UNICEF and WHO as a way of achieving goals 
outlined by two documents: The 1990 Innocenti Declaration on the 
Protection, Promotion and Support of Breastfeeding, and the World 
Summit for Children Declaration and Plan of Action. 196 

With the support of local and international NGOs, 171 countries 
around the world have launched baby-friendly programs. By the end 

191 Federatia Organizatoler Neguvernamentale Penlru Copil [NGOs Federation 
for Children], Report of the NGOs Federation for the Children - FONPC to the UN 
Committee on the Rights of the Child - Geneva with Reference to the Third Roma-
nian Government Periodic Report for 2003-2007, 3 (2008) [herinafter FONPC], 
http://www.unicef.org/romania/ Al ternati ve_report. pdf. 

192 Id. at 16. 
193 Id. 
194 Id. at 17. 
195 Press Centre, In Ro111ania, One in Three To Be Born in a Baby-Friendly 

Maternity Hospital, UNICEF (Dec. 17, 2009) [herinafter Baby-Friendly Maternity 
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of 1996, the number of Baby-Friendly hospitals around the world was 
about 10,574. Romania and UNICEF Romania have partnered to im-
plement this concept into Romania to help prevent women from aban-
doning their babies while in the hospital facilities. 

To qualify as a Baby-Friendly Hospital a hospital must fulfill the 
Ten Steps to Successful Breastfeeding program. 197 The steps include: 

1. Have a written breastfeeding policy that is routinely communi-
cated to all health care staff. 

2. Train all health care staff in skills necessary to implement this 
policy. 

3. Inform all pregnant women about the benefits and management 
of breastfeeding. 

4. Help mothers initiate breastfeeding within half an hour of birth. 
5. Show mothers how to breastfeed and how to maintain lactation 

even if they should be separated from their infants. 
6. Give newborn infants no food or drink other than breast milk, 

unless medically indicated. 
7. Practice rooming-in-allowing mothers and infants to remain 

together-24 hours a day. 
8. Encourage breastfeeding on demand. 
9. Give no artificial teats or pacifiers to breastfeeding infants. 
10. Foster the establishment of breastfeeding support groups and 

refer mothers to them upon discharge from the hospital. 198 

Other requirements for a hospital to receive the designation of a 
Baby-Friendly facility include not accepting free samples, supplies, 
promotional materials, or any other items that fall under the Interna-
tional Code of Marketing of Breast Milk substitutes, from manufactur-
ers or distributors. 199 A Baby-Friendly hospital should also promote 
optimal feeding and care for children who are not breastfed.200 

In Romania, Initiative Soital Prieten al Copilului (ISPC) is over-
seeing this initiative. Of the thirty-five hospitals mentioned earlier, 
twenty-three have achieved full Baby-Friendly Hospital designa-

197 Inifiativa Spital Prieten al Copilului [ISPC] [Baby-Friendly Hospital Initia-
tive], Jnforma/ii Utile: Cum Devine un Spital Prieten al Copilului [Useful Informa-
tion: How to Become a Baby-Friendly Hospital], UNICEF [hereinafter How to Be-
come a Baby-Friendly Hospital], http://www.spital-prieten.ro /informatii/ materni-
tati/ (last visited Apr. 2, 2012). 

198 WHO/UNICEF, Protecting, Promoting and Supporting Breastfeeding: The 
Special Role of Maternity Services, iv (2003), http://whqlibdoe. 
who. int/publications/9241561300. pdf. 

199 How to Become a Baby-Friendly Hospital, supra note 197. 
200 Id. 
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tion.201 The other twelve are working toward achieving the designa-
tion.202 Of the twelve, three have reached the Certificate of Commit-
ment phase by completing seven of the ten steps.203 Additionally, 
seven hospitals have requested information packages to begin the 
process. 204 

In June of 2009, the Committee stated, 
[we] further recommend that the State party increase efforts to 
improve the health of infants and young children, particular! y 
through giving more attention to pre-natal and postnatal care, 
increasing the number of baby friendly hospitals and specially 
trained social workers in hospitals, setting up of a home visita-
tion service aiming to prevent abandonment, neglect or abuse 
as well as the promotion and awareness raising on the benefits 
of breastfeeding and the adoption of the International Code for 
marketing of Breast-milk Substitutes.205 

The National Authority for the Protection of Child's Rights 
(NAPCR) in 2005 initiated capacity building programs within Roma-
nia to support the decentralization process. The goal of this program 
was to train social workers to enhance the quality of services provided 
to families in need.206 During 2005-2007, over 4300 social workers 
received additional training.207 The program included interactive 
training materials designed to assist social workers with guidelines to 
promote harmony between the joint work of county and local authori-
ties. 208 Educational programs were designed to target other profes-
sionals with an educational campaign on the rights of children. This 
program included medical staff, teachers, policeman, judges, prosecu-
tors, and priest, as well as children and parents. 209 
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3. Community Centers 

Since 2001, the Fundatia Romana pentru Cop ii, Comunitate si 
Families (FRCCF), a national NGO, has been developing and running 
community centers (Centers). The key aim of this initiative is to pre-
vent abandonment.210 "[T]he range of services developed within the 
[Centers has] expanded to the environment acting ... upon the chil-
dren: parents, siblings and professionals working with them."211 

The Centers offer and use a wide asso1tment of services to assist 
the children and the families they serve. The services include "coun-
seling, education, personal development, advocacy, family interven-
tion, vocational guidance and job mediation."212 Some Centers pro-
vide food, clothing and hygienic products. These services are accom-
plished through partnership anangements with local authorities and 
other NGOs.213 

An example of how these Centers operate can be found in Cluj-
Napoca. Cluj has two Centers that provide services for fifty chil-
dren.214 Although these children are older than those abandoned in 
hospital wards, the children state that the Centers have improved their 
lives. They get to play more and meet new friends, and they have 
more confidence in themselves.215 

Some positive features of the Centers and the value they have in 
abandonment prevention is that they have the ability to adapt to the 
local environment. They are flexible in the social services delivered, 
and thel promote a multidisciplinary approach to the services of-
fered. 21 They seek to serve the entire community through involve-
ment of volunteers, donations from individuals and companies, and a 
financial strategy that involves the local authorities.217 The Centers 
operate according to a nationwide set of guidelines and are licensed by 
the GoR. Because they are local, they operate close to where the chil-
dren live and encourage the cooperation of local authorities and other 
stakeholders to find solutions to local problems from a local perspec-
tive. 21 s 
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Another form of prevention and protection for children facing dif-
ficulties is the introduction of day services.219 Day services are de-
signed to prevent the child's separation from the family. The services 
include: "support for families with children facing a crisis, prevention 
of child abandonment . . . ; prevention of child abandonment in the 
pre-conception period;[and] monitoring, assistance and support for the 
pregnant woman predisposed to abandon her child."220 

An example of support centers for mothers and families at risk of 
child abandonment is the Foundation Children Action, which opened 
the Kairos Centre (Center) in Bucharest. 221 The Centre provides sup-
port to young mothers, up to the age of thirty five, and their families in 
difficult situations who are at risk of abandoning their babies.222 The 
Centre is staffed and managed by a team of Romanian professionals 
such as psychologists, social workers, and lawyers.223 The beneficiar-
ies of this program are identified by the maternity hospitals, maternity 
centers, medical and social assistance networks, and the Child Protec-
tion Directorates. 224 

The Centre psychologically supports mothers in order to enable 
them to stay with their child. The staff works on strengthening the ties 
between the mother and her child in order to create stronger maternal 
attachments, which is essential in preventing abandonment. 225 Other 
objectives of the Centre are to increase the mother's self-confidence to 
care for her child and to support her in facing social problems and in 
renewing relationships with her own family. 226 

The Centre provides a range of services that are designed to pre-
vent abandonment. The services include individual support through 
psychological consultations, social advice, information and guidance, 

219 Innocenti Research Centre, UNICEF, System, in Support of Children With-
out Parental Care in Romania 16 (2006) [hereinafter Children Without Parental 
Care], http://www.uniceJCirc.org/research/ESP/CountryReports2006/romania_care 
_rep2006.pdf. 
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legal guidance, employment support and guidance, medical support, 
support group meeting of mothers, workshops of creation and expres-
sion and material support.227 The results appear to be promising. In 
2007, the Centre registered an increase of 42% in the number of cases 
under the Centre's responsibility.228 The Centre is recognized by the 
Romanian social network and the Ministry of Labour and Social Pro-
tection. In 2007, the Centre supported thirty-five mothers and thirty-
nine children. The Centre prevented eight abandonments.229 

4. Multi-Sectoral Approach in Hospitals 

Under the auspices of NAPRC, a program has been implemented 
to contribute "[t]o the prevention of the abandonment of children in 
hospitals by promoting an integrated approach and through capacity 
building of professionals with responsibilities in this field," such as 
hospital staff and police officers. 230 

The GoR has concluded that the prevention of abandonment is a 
complex intervention that must be approached from an integrated and 
inter-sectoral working methodology. In order to combat the national 
problem of abandonment, the GoR seeks capacity building to harmo-
nize effectiveness and intervention by using a collaborative approach. 
This approach uses training in prevention methodologies from a vari-
ety of institutions including: County Council, GDSSCP, Public Health 
Authority, local authorities, national and international experts, police-
men, and medical staff. In 2007, over 800 policemen and 1200 medi-
cal staff received this training. 

A budget of 5 .3 million Euros was created for this training pro-
gram. Interactive training material on child rights with separate chap-
ters on working with children abandoned in hospital wards were tai-
lored and used in the training. 

CHAPTER IV. 

The Psychological Effects on the Abandoned Babies 

We now understand, through painstaking and detailed longitu-
dinal research investigations, more fully than ever before what 
children need in order to thrive emotionally, socially and cog-
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nitively to the benefit of themselves, their families, and their 
communities. We also know that failing to meet these needs 
carries enormous health and economic costs. Children need 
consistent, sensitive and responsive loving care-something that 
is as important as the need for nutrition. 231 

211 

The true number of babies that have been abandoned in a hospital 
facility since the implementation of the Code is unknown. What is 
known is that since 2005, thousands of babies have been affected by 
their mothers and fathers abandoning them. On a positive note, it ap-
pears that the numbers of abandonments are declining. No matter 
what the numbers may be, what is important is that abandoned baby. 
That baby is a human being. That baby has rights. Although most 
people seem to have forgotten these babies, in just a few years, these 
babies will be adults within the diverse European community. So 
what kind of psychological affects have these babies suffered? 

Child-parent attachment is an important phenomenon for a healthy 
psychological balance between the child and parent. "Attachments are 
the emotional bonds that infants develop with their parents [ or parental 
figures]."232 For survival, infants depend "on their ability to maintain 
proximity to adults motivated to protect, feed, care for, and comfort 
them."233 Infants are unable to get close to adults so they must rely on 
signals to entice adults to approach them. These attachment relation-
ships are crucial to the child's future emotional and social develop-
ment. 234 "Of [vast] importance is the concept of attachment security, 
where a child with secure attachment feels [comfortable] to rely on the 
parent ... as a source of comfort and safety in times of ... stress. "235 

Care giving is essential in the psychological growth of a baby. 
Caregivers or parents must be sensitive in their response to the infant 
as these actions strongly influence whether an infant develops a posi-
tive attachment relationship with its parents. This relationship forms 
the foundation of substantial importance to later well-being of the in-
fant.236 

Language stimulation that parents provide creates a positive envi-
ronment for the infant and also makes a difference in the infant's cog-

231 Atlachment Relationships: Quality o[ Care for Young Children (John Oates 
ed., Early Childhood in Pocus I, 2007), hllp://oro.open.ac.uk/10292/1/ 
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nitive-linguistic development. An environment rich in languafe-
whether read or spoken-promotes intellectual development. 23 It 
should be noted that "cognitive and linguistic skill[s] can protect 
against the development of behavioural and emotional problems."238 

"[Infants] should have opportunities to interact with parents fre-
quently [and] in a variety of [ways such as:] feeding, tay, discipline, 
basic care, limit setting, and putting to bed .... "23 Evening and 
overnight periods are psychologically important for infants. These 
time periods provide opportunities for social interactions such as: 
"bathing, soothing hurts and anxieties, bedtime rituals and comforting 
in the middle of the night. These [important] activities promote ... 
trust and confidence in the caregivers, while deepening and strength-
ening the attachment relationships."240 

It is through face-to-face games and distress-relief sequences 
[that] babies learn crucial lessons about reciprocity, effectance, 
and trust. [Infants] learn that social partners take turns when in-
teracting (reciprocity), they learn that they can affect the be-
havior of others (effectance) in a ... predictable way ... and 
they learn that they can ... trust specific individuals ... to re-

d h · · l 241 spon to t err s1gna s .... 
"[Y]oung children in institutional care are more like! y to suffer 

from poor health, physical underdevelopment and deterioration in 
brain growth, developmental delay and emotional attachment disor-
ders."242 

This study recognized that children who live in an institution (hos-
pitals included) without a parent for more than three months are insti-
tutionalized children; Romania was one of the countries studied. 243 

In a recent study, the ability to express emotions and distinguish 
others' emotions is an early occurring, integral component of social 
development. 244 Infants can display and imitate emotional expressions 
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during the first year of life, with these behaviors having significant life 
implications across different spheres of development. 245 

A study in 2006, concerning the psychological development of 
children found that one in ten children who spent their early lives in 
poor conditions, often deprived of interaction with others, were found 
to show quasi-autistic behaviors, such as face guarding, or stereotypi-
cal self-stimulation behaviors. 246 As a consequence of failed interac-
tive initiatives, young children learn not to be sociable, and visible 
efforts of a child to interact with others become rare due to unrespon-

. • • · 247 s1ve care-g1vmg practices. 
The human baby is born with some 100 billion neurons, and each 

neuron forms about 15,000 synapses during the first two years of 
life.248 Synapses that are used are reinforced whereas underused syn-
apses are pruned. Experiences determine which neural pathways will 
become permanent and which will be eliminated. 249 A baby is predis-
posed to interact with others; but for this process to result in optimal 
brain development, the baby needs to interact with a caregiver who 
will handle, talk, and respond to them in a sensitive and consistent 
way.zso 

While a socially active family environment promotes a baby's 
brain growth, an impoverished environment through parental neglect 
or institutional care has the opposite effect and will suppress brain de-
velopment. 251 Without a supportive and dependable parent or care-
giver providing a one-on-one relationship to enhance learning, there is 
no process to guide synaptic connections. All areas of the cortex can 
be affected by early institutional care, but there is significantly re-
duced metabolic activity in the frontal and temporal lobes of the de-
veloping brain.252 This results in neural and behavioral deficits.253 
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Not only do these children suffer psychological harm, but they also 
suffer physical harms. Physical under-development such as weight, 
height, and head circumference are below normal. Often these chil-
dren have hearing and vision problems from poor diets and under 
stimulation. Most often these conditions are not diagnosed and are left 
untreated. 

Missed developmental milestones and motor-skill delays are 
common for institutionalized children. In severe cases, behaviors such 
as body-rocking and head-banging are often seen.254 Often over-
crowded conditions inhibit the development of the immune system. 
When children become sick they may be isolated from staff and other 
children at a time when they most need comforting and sensitive 
care.255 

The long term effects of institutional care upon infants are well 
documented. The evidence strongly suggests that early institutional 
care is typically detrimental to all developmental domains of chil-
dren. 256 The features normally found in this type of care that lead to 
developmental delays include low staff to child ratio, low level of in-
teraction, low level of staff experience, strict routines, poor provision 
of books and play items, and lack of individuality.257 

Research has confirmed that institntional care in early life predis-
poses children to intellectual, behavioral and social problems later in 
life.258 A research project by Yang, described by Browne, found that 
childhood institutional care was a risk factor for the development of 
adult personality disorder.259 Yang believes this is related to the po-
tential for abuse and neglect in residential care and noted that this has 
been observed all over Europe, but the most evidence comes from 
R · 260 omama. 
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CHAPTERV. 

Implications of the Convention on the Rights of the Child and the Hu-
man Rights Issues Faced by the Abandoned Babies. 

A. The Romanian Constitution 

The Constitution of Romania, adopted on December 8, 1991, de-
tails general principals of legal sovereignty that are important to the 
country. 261 Article 11 (1) states that the Romanian State pledges to 
fulfill in good faith its obligations as deriving from the treaties it is a 
party to.262 Article 11(2) states that treaties ratified by Parliament, 
according to the law, are part of the national law.263 Article 20(1) 
states that constitutional provisions concerning the citizens' rights and 
liberties shall be interpreted and enforced in conformity with the Uni-
versal Declaration of Human Rights, with the covenants and other 
treaties Romania is a party to.264 Article 20(2) explains that where 
inconsistencies exist between Romanian internal laws and the cove-
nants and treaties on fundamental human rights that Romania is a 
party to, the international regulations shall take precedence. 265 

Romania is a monist state where treaties are directly applicable, as 
they have validity in the domestic system. 266 Under the Council of 
Europe (CoE) rules of integration of international public law into do-
mestic legal systems, according to the Romanian Constitution the in-
ternational treaties ratified by the Parliament are part of domestic law. 
For these treaties to have effect in the legal system, the international 
requirements pertaining to the self-executing character of the treaties 
must be observed. 267 

In Romania, "the international treaties on human rights ratified by 
the Parliament have a twofold [design or] character, being at the same 
time international and [ and] internal legal documents. "268 Because the 
treaties are international and domestic, the "international treaties on 
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human rights must be first officially fsublished in Romania before en-
tering into force in the internal law."2 9 

The Romanian Constitution decides the interpretation and applica-
tion of its provisions concerning human rights in light of the interna-
tional treaties in this field. 270 This constitutional rule is applicable to 
international treaties that Romania is a party to.271 Thus, it is neces-
sary that these treaties are currently in force and do not include provi-
sions on which Romania has formulated reservations or declara-
tions.272 

"The obligation to interpret and apply the constitutional provisions 
regarding human rights in compliance with international treaties rati-
fied by [the Parliament of] Romania a~plies ... to the Constitutional 
Court [and] to all public authorities."2 · International treaties have a 
direct effect on internal law. "[T]he Constitution is interpreted and 
applied not only by the constitutional jurisdictional court, but by all 
other jurisdictional courts and public authorities, which [are required 
to] observe and apply the provisions of Article 20 of the Constitu-
tion."274 

Article 20(2) of the Constitution states that where any inconsisten-
cies exist between the covenants and treaties on fundamental rights 
that Romania is a party to, and internal laws, the international regula-
tions take precedence. . . . 275 Therefore, when a conflict exists be-
tween an international treaty on human rights and internal law, the 
conventional provisions prevail and prevent the application of all con-
trary domestic law.276 

"The European Court of Human Rights' (ECHR) case law has ... 
particular importance for Romania with respect to the jurisprudential 
sources concerning the international protection of human rights."277 

The Court in Strasbourg and the sources of the international system for 
human rights, created by the CoE through the European Convention 
on Human Rights, is a mixed one. "The system combines elements of 
the continental legal system ... , through the European Convention on 
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Human Rights with elements of the Anglo-Saxon system based on 
legal precedents ... of the [ECHR]. "278 

"Within the Romanian legal [system], the case law of the [ECHR] 
holds the same place as corresponding conventional provisions.279 
Therefore, the [ECHR] case law has direct effect as well as constitu-
tional and supra-legislative value."280 The Romanian Constitutional 
Court constantly asserts "the obligation to observe the case law of the 
[ECHR]."281 

B. The Convention on the Rights of the Child 

On 28 September 1990, Romania ratified the United Nations Con-
vention on the Rights of the Child (CRC) by passing Law No. 
18/1990.282 Romania signed and ratified with no reservations, declara-
tions, or objections.283 Under the CRC, Romania is responsible for 
undertaking "international obligations and requirements to ensure its 
implementation and the realization of human rights for all the children 
under their jurisdiction."284 Article 4 of the CRC requires State Parties 
to take all "appropriate legislative, administrative and other measures 
to ensure the rights of the child."285 

The majority of the CRC provisions have a protectionist charac-
ter.286 Children's special vulnerability convinced the drafters to in-
clude protection against certain situations for which children are at 
great risk: violence, abuse, and neglect from parents and caregivers.287 
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Certain categories of vulnerable children are dealt with in separate 
provisions: refugee children,288 disabled children,289 children belong-
. . . . 290 d h·1d . d n· 291 mg to mmonties, an c 1 ren m arme con 1ct. 

Separate provisions within the CRC guarantee measures of recov-
ery and re-inte~ration of child victims of any form of abuse, neglect, 
or exploitation. 92 The CRC protects the child's rights to know and be 
cared for by his or her parents and the right not to be separated from 
them against his or her will, except in special circumstances.293 Out-
side the sphere of protection, the CRC recognizes the right of children 
to be children by proclaiming the right to engage in play and recrea-
tional activities appropriate to the age of the child.294 

The CRC also recognizes developmental rights of the child, such 
as education as duties of the State 295 and child rearing as the common 
responsibility of the parents,296 securing the conditions of living nec-
essary for the child's development.297 Article 5 states the responsibili-
ties of caregivers to "provide, in a manner consistent with the evolving 
capacities of the child, [guidance and direction] in the exercise by the 
child of the rights recognized in the ... Convention. "298 

Another extraordinary feature of the CRC is the inclusion of 
autonomy rights for the child. Autonomy rights, such as freedom of 
expression; freedom of thought, conscience and religion; freedom of 
association and peaceful assembly; and the protection of privacy have 
been recognized since the International Covenant on Civil and Politi-
cal Rights (ICCPR) for adults and children.299 When a special chil-
dren's treaty emphasizes these rights toward children and the same 
language used by the drafters of the CRC as by the drafters of the 
ICCPR, children's enjoyment of those rights becomes substantially 
increased by the new treaty.300 

34, 36; illicit transfer abroad, art. 11(1); involvement with illegal drugs, art. 33; 
child trafficking, art. 35). 

288 Id. at art. 22. 
289 Id. at art. 23. 
290 Id. at art. 30. 
291 Id. at art. 38. 
292 Id. at art. 39. 
293 Id. at art. 7(1), 9(1). 
294 Id. at art. 31(1). 
295 Id. at art. 28-29. 
296 Id. at art. 18(1). 
297 Id. atart.27. 
298 Id. at art. 5. 
299 Brems, supra note 286. 
300 Id. 
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The CRC is rich with rights designated for the child. But, do in-
fants have rights? After all, they cannot speak for themselves. Does a 
newborn baby that has been abandoned by his or her mother and father 
have rights? Does the CRC really apply to a baby? If they do have 
rights, which rights are they? The remainder of this section will ex-
plore these questions and answers will be articulated using the CRC as 
the foundational document that provides the answers to these riveting 
and controversial questions. First, the idea of children as right-bearers 
will be quickly reviewed. 

Both from a policy and a philosophical standpoint, "[t]he idea that 
children should be recognized as bearers of rights has attracted consid-
erable controversy."301 Some scholars argue that "the notion that chil-
dren have human rights is philosophically incoherent because rights 
are powers to determine the obligations of others, and children lack the 
capacity to impose their wills in that [manner]."302 Tom Campbell 
argues that rights can be determined not only by obligations but also 
by legally protected interests.303 "[F]rom [that] premise, there is no 
difficulty in ... recognising that children have rights since, however 
limited their capacities, they clearly have interests."304 

Marks and Clapham argue that the recognition of children's rights 
has a legal dimension. 305 

Law is a crucial part of the social environment that determines 
what it means to be a child, a parent, and a family. It defines 
when a person is a minor, and who can be a parent. It stipu-
lates what childhood should and should not entail, in terms of 
work, education, ... and social life.306 

The law "distinguishes between the kinds of trouble that will engage 
state intervention and the kinds that will not. "307 

Accepting the premise that children are bearers of legal rights we 
now turn to the CRC to seek guidance on the issues that affect the 
abandoned babies of Romania. This analysis will encompass the CRC 
and the thoughts and recommendations of the Committee and where 
applicable the Code. 

301 SUSAN MARKS & ANDREW CLAPHAM, INTERNATIONAL HUMAN RIGHTS 
LEXICON 21 (2005). 

302 Id. 
303 Id. 
304 Id. 
305 

306 

307 

Id. at 22. 
Id. 
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The CRC defines a child under Article 1 as "every human being 
[under] the age of 18 years unless, under the law applicable to the 
child, majority is attained earlier."308 

The Committee's definition is "at birth and throughout infancy; 
during the preschool years; as well as during the transition to 
school."309 The Code, defines a child as a "human being below the 
age of 18. The Committee goes further and states that an appropriate 
definition of early childhood is the period below the age of eight 
years.310 

The Committee chose to define early childhood as being from birth 
to age eight for several reasons. Early childhood is a critical period for 
realizing children's rights.311 It is during this time in a child's life that 
they experience "rapid growth and change ... , in terms of their ma-
turing bodies and nervous systems, increasing mobility, communica-
tion skills and intellectual capacities .... "312 Children of early child-
hood age form strong emotional attachments to their parents or other 
caregivers, from whom they seek and require nurturance, care, guid-
ance and protection, in ways that are respectful of their individual 
rights and capacities.313 These early years are the foundation for their 
physical and mental health, security, and identity.314 

Earlier in this paper, Radu was introduced as an abandoned new-
born baby. It appears from reading the definition of the child as de-
fined in the CRC, the GoR, and the Committee's definition of early 
childhood that Radu is covered by the CRC. The CRC enshrines Radu 
with immeasurable human rights. Radu is a human being, born in 
Romania, and those simple facts trigger the acknowledgement that 
Radu matters and that he falls under the definition of a child. He is a 
rights holder for which the CRC was drafted. 

Article 2 of the CRC, addresses the issue of non-discrimination. 
This article is designed to ensure rights to every child without dis-

308 Rachel Hodgkin & Peter Newell, UNICEF, Implemenlalion Handbook for 
the Convention of the Rights of the Child, I (Sept. 2007), 
hllfi=//www.unicef.org/publicalions/index_ 43110.html. 

09 SOURCEBOOK ON INTERNATIONAL CHILDREN'S RIGHTS 128 (Eva M. Belser 
et al. eds., 2009). 

310 Id. al 128. 
311 Id. 
312 

313 
314 

Id. at 129. 
Id. 
Id. 
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crimination of any kind. 315 Under Article 2, the State has a fundamen-
tal obligation to the children within their jurisdiction to respect and 
ensure all the rights in the CRC without discrimination of any kind.316 

The CRC does not define discrimination nor does the ICCPR.317 The 
Committee has not issued a General Comment on Article 2, but they 
did address non-discrimination "[i]n ... General Comment No. 5 on 
'General measures of implementation for the Convention on the 
Rights of the Child' [where they state], 'This non-discrimination obli-
gation requires States actively to identify individual children and 
groups of children the recognition and realization of whose rights may 
demand special measures ... the non-discrimination grincipal of equal 
access to rights does not mean identical treatment. "'3 8 

The Committee in GC No. 7, states that "[d]iscrimination may take 
the form of reduced levels of nutrition; inadequate care and attention; 
restricted opportunities for play, learning, and education .... Dis-
crimination [could] also be expressed through harsh treatment ... , 
which may be abusive."319 The Committee explains that "[y]oung 
children are especially at risk of discrimination because they are rela-
tively powerless and depend on others for the realization of their 
rights."320 The Code, under Articles 6(b) and 7, enumerates the prin-
ciple of non-discrimination. 321 

Under GC No. 7, the Committee discusses discrimination in access 
to quality services for young children, "especially where health ... 
[and] welfare ... services are not universally available."322 The 
Committee encourages States to better monitor the quality of services 
directed toward children and urges States to take actions that guarantee 
that all children have equal opportunity to benefit from quality ser-

. 323 vices. 

315 Committee on the Rights of the Child, General Comment No. 7 (2005), 
Implemention Child Rights in Early Childhood, Sepl. 12-30, 2005, 1[ 11, U.N. Doc. 
CRC/C/GC/7/Rev. I (Sept. 20, 2006) [hereinafter General Comment No. 7]. 

316 Id. 
317 

318 

319 

320 

130. 
321 

322 
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Hodgkin & Newell, supra note 308, at 18. 
Id. 
General Comment No. 7, supra note 315, 1[ 11 (b ). 
SOURCEBOOK ON INTERNATIONAL CHILDREN'S RIGHTS, supra note 309, at 

Law no. 272/2004 of June 21, 2004, arts. 6(b), 7. 
General Comment No. 7, supra note 315, 'I[ 12. 
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The Committee, in its examination of Initial and Periodic Reports, 
identified numerous grounds for discrimination against children324 

including: gender, disability, children not registered at birth, aban-
doned children, children placed in alternative care, minorities, children 
born out of wedlock and children of single-parents.325 

In the Committee's Concluding Observations on Romania (2009) 
non-discrimination is an issue discussed by the Committee.326 The 
Committee expresses concern that "in practice certain ... children ... , 
in particular Roma [Romani] children, ... children with disabilities, .. . 
children left behind by their parents, [ and] children benefiting 
from social protection measures ... continue to experience discrimina-
tion .... "327 The Committee goes further and expresses concern that 
"abandoned or very young children who are not able to identify them-
selves are often identified as [Romani] by social workers and others, 
resulting in discriminatory practices. "328 

The recommendations expressed by the Committee toward the 
GoR over this issue include ensuring "full protection against discrimi-
nation on any grounds [through] strengthening its awareness-raising .. 
. against discrimination and, if necessary, taking affirmative actions 
for the benefit of [the vulnerable children]."329 Romania must take all 
required "measures to ensure that cases of discrimination against chil-
dren ... are addressed effectively, including with administrative, dis-
. 1· d I . ,,330 c1p mary an pena sanct10ns. 

Romania has a responsibility to ensure that all rights enumerated in 
the CRC are available to Radu without discrimination of any kind. 
The CRC should protect Radu, and, under the auspices of the CRC and 
the GoR, he should be treated in a manner where he receives adequate 
nutrition. Propping a bottle on a pillow and inserting the nipple in the 
baby's mouth and walking away does not facilitate adequate nutrition 
for Radu. Radu is unable to hold the bottle, and, if it should fall from 
his mouth, he cannot retrieve it. Furthermore, the inadequate care the 
staff provides for Radu by the insufficient feeding methodologies and 
the insensitivity they show him by only changing him on a set sched-

324 SOURCEBOOK ON INTERNATIONAL CHILDREN'S RIGHTS, supra note 309, at 
128. 

325 General Comment No. 7, supra note 315, 1[ ll(b). See also Hodgkin & 
Newell, supra note 308, at 20. 

326 Concluding Observations, supra note 187, 1[ 23-27. 
321 Id. in 23. 
328 Id. ~[ 26. 
329 Id. <JI 24. 
330 Id. 
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ule and not when he needs it is discrimination bordering on abuse. 
Radu is severe! y restricted in play and is often confined to his crib for 
hours at a time. These harsh treatments are discriminatory and the sad 
thing about Radu' s situation is that he cannot speak for himself. He is 
at the mercy of his inadequate caregivers. Legal remedies under dis-
crimination from an international lreaty regime are normally confined 
to a specifically identified ground such as racial discrimination.331 

Even though the Code and the CRC are designed to ensure that he is 
not discriminated against, as of this date, they have not fully protected 
all the abandoned babies. 

One of the hallmark princifles of the CRC is expressed in Article 
3: the best interest of the child: 32 Article 3 declares that 

in all actions concerning children, whether undertaken by 
public or private social welfare institutions, courts of law, 
administrative authorities or legislative bodies, the best inter-
ests of the child shall be a primary consideration ... institu-
tions, services and facilities responsible for the care or protec-
tion of children shall conform with the standards ... particu-
larly in the areas of safety [and] health .... 333 

Young children are reliant on responsible authorities to assess and rep-
resent their rights and best interest in relation to decisions and actions 
that affect their well-being.334 

The principal of best interests applies to all actions concerning 
children and requires active measures to protect their rights and pro-
mote their survival, growth and well-being. 335 "The wording of the 
principle indicates that its scope is very wide, going beyond state initi-
ated actions to cover private bodies too, and embracing all actions 
concerning children .... "336 "According to international rules, the 
child's best interest means his/her effective possibility to exercise and 
fulfill the rights stipulated by law in a manner that ensures his/her 
harmonious physical, psychological, intellectual, moral and social de-
velopment, in dignity and freedom. "337 The Code was drafted to in-
corporate the principle of the best interests to the child.338 

331 

332 

333 

334 

130. 
335 
336 

337 
338 

See, e.g., General Comment No. 7, supra note 315, 'l[ 11 (b)(iv), 11 12. 
Convention on the Rights of the Child, supra note 283, at art. 3. 
Id. 
SOURCEBOOK ON INTERNATIONAL CHILDREN'S RIGHTS, supra note 309, at 

General Comment No. 7, supra note 315, 'l[ 13. 
Hodgkin & Newell, supra note 308, at 36. 
FONPC, supra note 191, at 9. 
Law no. 272/2004 of June 21, 2004, art. 2. 
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"[T]he Committee [expressed regret] that the best interests of the 
child is still not reflected as a primary consideration in all legislative 
and policy matters affecting children .... "339 The Committee ex-
pressed concern that although 

some progress [had] been achieved, [Romania] continues to 
range among the highest child mortality [rates] in Europe, as 
both the infant mortality rate and [the mortality rate for chil-
dren under five years old] remain high. . . . [And] [t]he Com-
mittee [noted] that infant and child mo11ality have been traced 
to deficiencies in mother and child nutrition, early weaning, 
parental neglect and low quality of medical services.340 

For Radu and all children in Romania, the principle of the best in-
terest is applicable. The wide scope of the meaning offers protection 
in all matters concerning them. Radu had no say in his abandonment. 
His mother and father bear that burden. The hospital facility where 
Radu was abandoned is responsible for his best interest whether they 
agree with that principle or not. Abandonment under the Code triggers 
the facility to step up and take control of Radu' s best interest while he 
is in that facility. Radu depends on them to treat him in a manner that 
is consistent with the best interest principal. They must seek active 
measures that promote his well-being to utilize his rights to a harmo-
nious, physical, psychological, intellectual, moral, and dignified treat-
ment while under the care of their facility. The parents have failed to 
ensure this principle and now the CRC and the GoR have placed that 
responsibility upon the facility and the authorities. I argue that the 
hospital and maternity wards have not accepted this responsibility. 
Overnight, without warning, and without adequate infrastructure, the 
Code changed hospitals into holding facilities for the unwanted babies 
of the country. Radu's best interest is not served by confinement to a 
hospital crib for hours, days, months, and at times years. 

The CRC incorporates the respect for the views and feeling of the 
young child under Article 12.341 This article declares that the child has 
a right to express his or her "views freely in all matters affecting the 
child. "342 At first, this article may not seem to be applicable to the 
abandoned babies. 

The Committee, in GC No.7, emphasizes 

339 
340 

341 

1989). 
342 

Concluding Observations, supra nolc 187, 'I[ 28. 
Id. 'I[ 24(b). 
Convention on lhe Rights of Lhc Child, supra note 283, at arl. 12 (Nov. 
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that Article 12 applies to ... younger and to older children. As 
holders of rights, even the youngest children are entitled to ex-
press their views, which should be 'given due weight in accor-
dance with the age and maturity of the child.' Young children 
are acutely sensitive to their surroundings and very rapidly ac-
quire [knowledge J of the people, places and routines in their .. 
. lives . . . . They make choices and communicate their feel-
ings, ideas and wishes in numerous ways, long before they are 
able to communicate through . . . spoken or written lan-
guage.343 

225 

The GoR, in drafting the Code, inserted the principle of respecting 
the views and opinions of the child under Article 6(h). 344 Radu, ex-
presses his view and feelings by crying. His cries often fall on deaf 
ears. Soon, Radu learns that crying does not bring the attention he so 
desires. Even as a newborn, only months old, Radu stops crying. The 
CRC and the Code are adequately drafted to protect Radu. What is 
missing is understanding, communication, cooperation, infrastructure 
to cover all children, and expertise at the local level and governmental 
levels. Additionally, failure to anticipate these needs causes the lack 
of adequate remedies available to babies like Radu. 

The CRC places a crucial role on parents and other primary care-
givers under Article 5. 345 Article 18 expands the concept of parental 
rights and will be covered later in this document. 346 The Code, under 
Article 30 and 31 follows the CRC347 and Article 31 places the respon-
sibility on both parents for the upbringing of their child. 348 Both place 
the principle of best interests of the child as a responsibility.349 

The Committee, under GC No. 7, explains that babies and 
infants are entirely dependent on others, but they are not pas-
sive recipients of care, direction and guidance. They are active 
social agents, who seek protection [ and] nurturance . . . from 
parents or caregivers . . . . Newborn babies are able to recog-

343 UNICEF, A GUIDE TO GENERAL COMMENT 7: IMPLEMENTING CHILD 
RIGHTS IN EARLY CHILDHOOD 40 (2006) [hereinafter A GUIDE TO GENERAL 
COMMENT7] (quoting Convention on the Rights of the Child, art. 12.1). 

344 Law no. 272/2004 of June 21, 2004, art. 6(h). 
345 Convention on the Rights of the Child, supra note 283, at art. 5. 
346 Id. at art. 18. 
347 Law no. 272/2004 of June 21, 2004, art. 30-31. 
348 Id. at art. 31. 
349 Id. at art. 30-31 
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nize their parents (or caregivers) soon after birth and [the ba-
b. ] . b 1 . . 350 1es engage ... m non-ver a conmmmcat10n. 
Along these same principals, Article 18 of the CRC recognizes the 

parents' joint responsibilities that are complimented by assistance 
from the State.351 The article balances the responsibilities of both par-
ents and emphasizes the State's support for parents in the performance 
of their parental duties and rights.352 "Situations which are most likely 
to impact negatively on young children include neglect, ... psycho-
logical stress ... and where they are provided with low-quality institu-
tional care."353 The Committee, when addressing this issue in their 
Concluding Observation to Romania, "further recommends that the 
State party identifies and elaborates strategies for supporting families 
at risk of separation, preventing abandonment of children . . . [ and] 

h . l . . ,,354 strengt enmg parenta capacities . . . . · · 
The CRC and the Committee are strong in their support of the fam-

ily environment. Article 18, articulates a commitment by the ratifying 
State to render appropriate assistance to parents, legal guardians and 
extended families in the performance of their child-rearing responsi-
bilities.355 The Committee, in GC No. 7, realizes that "early childhood 
is the period of most extensive ... parental responsibilities related to 
all aspects of [the child's] well-being .... "356 The GoR must continue 
to upgrade infrastructure to abide by the enumerated responsibilities to 
the children in the CRC and their national law. Public Services of So-
cial Assistance (PSSA) and GDSCCP working in conjunction with the 
local authorities are tasked with the main responsibility of providing 
family support to families that are in a risk situation.357 

In their Concluding Observations on Romania (2009) the Commit-
tee expressed concern that "due to the closing of institutions and the 
lack of a sufficient number of foster carers, abandoned newborns often 
spend many months in hospital wards. "358 That is a true statement that 
points to the reason of this discussion. When Radu was abandoned in 

350 

351 

352 

General Comment No. 7, supra note 315, 'I[ 16. 
Convention on the Rights of the Child, supra note 283, al art. 18. 
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353 A GUIDE TO GENERAL COMMENT 7, supra note 343, al 42. 
354 Concluding Observations, supra note 287, 'I[ 47. 
355 Convention on the Rights of the Child, supra note 283, al art. 18. 
356 A GUIDE TO GENERAL COMMENT 7, supra note 343, al 42; General Com-

ment 7, supra note 326, at 43; Law No. 27212004, Rom. O.G., supra nole 1, at art. 
30-31. 

357 FONPC, supra note 191, al 14. 
358 Concluding Observations, supra note 187, j[ Sl(e). 
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the hospital, the local authorities had failed to provide adequate assis-
tance to W. The CRC mandates these services as does the GoR.359 W 
fell through the cracks, which are inherent in all bureaucratic systems, 
even of the most developed nations. Radu is the one that suffers the 
most. The CRC and the GoR have articulated sufficient legal lan-
guage to protect Radu. Nevertheless, Radu remains abandoned in his 
crib, in his institution. 

The CRC under the Preamble and Articles 6 and 24, recognizes 
babies as rights-holders prior to birth. 360 The Preamble states that "the 
child, by reason of his physical and mental immaturity, needs special 
safeguards and care ... before as well as after birth."361 Article 6, 
recognizes "that every child has the inherent right to life."362 Article 
24, declares, "the right[s] of the child to the enjoyment of the highest 
attainable standard of health . . . [ and] ensures appropriate pre-natal 
and post-natal health care for mothers."363 The GoR, under Article 43 
of the Code tracks language close to the CRC Article 24(1).364 This 
significant language should have had a positive effect on early devel-
opment matters.365 The drafters of the CRC ensured that unborn chil-
dren will be protected under the CRC.366 

W had a right to receive pre-natal care and postnatal care under the 
CRC and the GoR. Radu had a right to life. And although the right to 
life is not an absolute right, Radu benefited from that right and also 
suffered because of W not receiving sufficient support to negate aban-
donment. In other words, W failed to be supported in such a manner 
that her only hope for her and Radu in her eyes was to leave her flesh 
and blood in a hospital where he would be cared for, although inade-
quately while she returned to her poor village where she felt that she 
had no future or hope. The GoR and its child protection infrastructure 
failed W and Radu and the CRC was not sufficiently implemented to 
stop the abandonment cycle. Evidence has been presented that shows 
the rates of abandonment are declining, but those rates are of little 
comfort to Radu. 

359 

360 
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General Comment No. 7,supra note 315, 1110. 
Convention on the Rights of the Child, supra note 283, at pmbl., arts. 6, 24. 
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Id. at art. 6. 

363 Id. at art. 24. 
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In GC No. 7, the Committee urges State parties to ensure that insti-
tutions, services and facilities responsible for early childhood conform 
to quality standards and that staff possess the appropriate training.367 
The Committee continues by calling on States to ensure that all young 
children are guaranteed access to appropriate services. Particular at-
tention should be paid to the most vulnerable groups of young children 
which includes children in institutions and children without parental 
care.368 

Under Art. 7 of the CRC every child that is born shall be registered 
immediately after birth.369 Under the Code, article 11 enumerates reg-
istration procedures. 370 The Committee, in the Concluding Observa-
tions to Romania, expressed concern about the extent of non-
registration of births, with a disproportionately number of Romani 
children, street children, new born babies abandoned in hospitals and 
children born at home and other settings.371 The Committee noted that 
despite legislation requiring registration within 30 days from ascertain-
ing their abandonment, a very high proportion of the abandoned chil-
dren are leaving maternity wards without birth certificates.372 

FONPC in a 2007 report states that the right to identity of children 
abandoned in maternities and hospitals is still being infringed.373 

FONPC reports that almost 32% of children abandoned in hospi-
tal/pediatric wards are without identification documents. 374 From a 
legal point of view, these children are inexistent. 375 In 2009, the 
Committee recommended that the GoR raise awareness among hospi-
tal staff, administrators and other health care professionals, about their 
responsibilities to register births and to facilitate the issuing of birth 
certificates. 376 

Registration is an important function of the State. Registration ac-
knowledges a child's existence; it recognizes each child's individual 

367 
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General Comment 7, supra note 315, al 45. 
Convention on the Rights of the Child, supra note 283, al arl. 20(1). 
Id. al arl. 7. 

370 Id. al pmbl.; Sourcebook on lnlernalional Children's Rights, supra note 
309, at 128. 
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importance to the State and provides status under the law to the 
child. 377 If Radu is not registered, he will face a life of discrimination. 
He will be a prime candidate for abduction and trafficking. He could 
be refused health care and an education. 378 The GoR has the required 
legislation designed to protect Radu. Up to this point it has failed him. 
Similarly, the CRC was drafted with sufficient language to protect 
Radu. The State's infrastructure designed to implement the proce-
dures is as of this date not sufficient to protect Radu. 

Children deprived of their family environment are addressed under 
Art. 20 of the CRC.379 The article articulates that when a child is tem-
porarily or permanently deprived of his or her family environment 
they shall be entitled to special protection and assistance from the 
State. The Code ensures this principle under mt. 30.380 Abandoned 
babies fall within the drafters meaning of entitlement of special protec-
tion. The Committee, in GC No.7 stresses that children under the age 
of three can have serious negative consequences if the care provided 
by the State is of low quality that does not promote healthy, physical 
and psychological development.381 

The Committee, on the Day of General Discussion (2005) empha-
sizes the principle of individualization,382 that every child is unique. 
Every case of separation should be approached on an individual and 
case by case assessment. Solutions should be tailored based on the 
child's situation. 

Special protection for Radu meant the implementation of emer-
gency placement procedures under Art. 64 of the Code which trig-
gered Art. 60. 383 When only extended families or substitute families 
are allowed and neither could be obtained for Radu, the Code was un-
able to protect Radu in a way envisioned by the Committee or the 
CRC. It appears that the Code drafter's intent was deinstitutionaliza-
tion. That was a worthy endeavor. However, it brings no remedy for 
Radu who is now confined to a hospital crib. 

Earlier in this chapter the questions were asked whether babies 
have rights and are the principles enumerated in the CRC applicable to 
babies. Under the Romanian Constitution, when the GoR ratifies a 

377 General Comment No. 7, supra note 315, 1123. 
378 Id.~[ 24. 
379 Convention on the Rights of the Child, supra note 283. 
380 Id. al art. 7(1). 
381 Law No. 272/2004, Rom. 0.G., supra nole I, al art. 11 (listing the proce-
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382 Concluding Observations, supra note 187, 1135. 
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treaty through the Parliament, as they did with the CRC, that treaty 
becomes part of national law.384 The GoR choose to promulgate the 
Code to comply with the principles and rights set forth in the CRC. 
The Code often tracked the language of the CRC. A short discussion 
pointed to the fact that babies are bearers of rights. 

The argument was put forward that babies, under the CRC have 
numerous rights. Under Art. 1, the CRC defines children, anointing 
them with the power to be included into the rights laid out in the 
CRC.385 Article 2 states that babies shall not be discriminated 
against. 386 Article 3 declares that the best interest's principle shall 
apply to babies.387 Articles 5 and 18 declare how parents and the State 
have responsibilities toward the child.388 Article 7 demands that all 
babies must be registered.389 Article 12 states that even babies have a 
right to express their views and feelings. 390 Articles 6 and 24 declare 
the right to life and adequate medical care,391 and article 20 is de-
signed to implement protection measures for a child deprived of his or 
her family environment.392 

The CRC had the vested authority to protect Radu. It failed for 
numerous reasons but the authority is still available. Ratification is a 
promise of implementation. As Romania goes forward she must as-
sure the world that all of her children will be afforded their rights as 
outlined in the CRC. As Maud de Boer- Buquicchio, the Deputy Sec-
retary General of the Council of Europe stated, children are not mini-
persons with mini-human rights-in fact they need more protection, 
not less.393 That statement is applicable to the abandoned babies. 

384 

385 
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CONSTITUTION OF ROMANIA (1991 ). 
Convention on the Rights of the Child, supra note 283. 
Convention on the Rights of the Child, supra note 283. 
Concluding Observations, supra note 187, 'I[ 36. 
Id. 
Id. 
Id. at art. 20(1 ). 
Id. 

392 Law No. 272/2004, Rom. O.G., supra note 1, at art. 50. 
393 CONNERS, J., ZERMATIEN, J., & PANAYOTIDIS, A. 18 CANDLES: THE 

CONVENTION ON THE RIGHTS OF THE CHILD REACHES MAJORITY (2007). 
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CHAPTER VI. 

Adequate remedies for the abandoned babies 

A. Amend the Code 

Amending Art. 60 of the Code is one remedy that would ade-
quately alleviate the current sufferings of the abandoned babies. The 
Code is not a framework of law stipulating solely general principles 
that are to be developed by other specific laws passed to address these 
principles.394 The Code does not give the GoR the opportunity to 
promulgate laws implementing the rules. The issues that will be later 
regulated are expressively and exhaustively named in the Code.395 

Therefore, changes or omissions can only be facilitated by amending 
or complementing the Code. 396 

The crucial article that determines the fate of the abandoned babies 
in Romania is Art. 60, which states:397 

1. The placement of the child who has not reached the age of 2 
years old may only be decided with the extended or substitute 
family and it is forbidden to place him or her in residential ser-
vice. 
2. As an exception to the provisions stipulated under para-
graph ( 1 ), the placement in a residential service of the child 
who has not reached the age of 2 years old may occur in the 
case in which the child has severe disability and is dependent 
on specialized residential care services. 
3. The following issues will be targeted upon establishing the 
placement measure: giving priority to the placement of the 
child in the extended or the substitute family; placing the sib-
lings together; facilitating the parents' opportunity to exercise 
the right to visit the child and to maintain personal relations 
with the child.398 

394 FONPC, supra note 191, at 2. 
395 Law No. 27212004, Rom. O.G., supra note I, at art. 60 (stating that "place-

ment of the child who has not reached the age of 2 years old may only be decided 
with the extended or substitute family and it is forbidden to place him or her in a 
residential service."); FONPC, supra note 191, at 2. 

396 CONSTITUTION OF ROMANIA, title I, art. 11; FONPC, supra note 191, at 2. 
397 Convention on the Rights of the Child, supra note 283, at art. 1 (stating, 

"child means every human being below the age of eighteen years unless under the 
law applicable to the child, majority is attained earlier"). 

398 Id. at art. 2(1) (using "child" instead of "baby"). 
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The proposed amendment to Art. 60 is stated in this manner: 
1. The placement of the child who has not reached the age of 2 
years shall be with the extended or substitute family or a resi-
dential service facility approved under article 110 of this code. 
2. No change 
3. The following issues will be targeted upon establishing the 
placement measures: giving priority to the placement of the 
child in the extended family or substitute family or the ap-
proved residential service facility (no further changes). 399 

This new amendment allows the abandoned baby a third option 
that can be implemented quickly after discovering that an extended or 
substitute family is not readily available. The amendment is not de-
signed to be a permanent remedy. Other articles within the Code fa-
cilitate permanency. It is designed to quickly and accurately allow the 
abandoned baby to be placed within an approved facility that will love 
and care for the baby. 

Because approved facilities under Article 110 are currently opera-
tional, the availability of these facilities should be easily recognized by 
the local authorities and child protection services. The cost to the GoR 
would be minimal. Article 110 states that this service is designed to 
ensure the protection, upbringing and care of the child, who has been 
separated, either temporarily or definitively, from his or her parents.400 

Included are placement centers and emergency child call in centers, 
maternal centers, centers which belong to the GDSSCP and child pro-
tection. All approved centers must be organized based on the family 
model and may have specialized characteristics according to the need 
of the placed children. 

Romania is fortunate in the fact that several dedicated and compe-
tent international and national NGOs operate within her borders. 
These NGOs could be of great service to the abandoned babies. Being 
approved under Art. 110 would allow these NGOs another level of 
service to supplement the existing facilities within the country. Most 
of these NGOs fought institutionalization for a very good and noble 
reason. However, protecting these abandoned babies benefits the 
communities, the country, Europe and the babies. The benefits are 
incalculable. Whether the numbers are in the thousands or hundreds, 

399 Id. at art. 3. 
400 Id. at art. 5 (stating "States Parties shall respect the ... rights and duties of 

parents."), art. 18 (stating "State Parties shall render appropriate assistance to parents 
and legal guardians in the performance of their child-rearing responsibilities"). 
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it does not matter, all babies deserve and have the right to be pro-
tected, to be held, to be cared for, to laugh and play. 

B. Adequate Support 

Earlier in this document, prevention methodologies of abandon-
ment were discussed. This section goes deeper into looking at meth-
ods that can enhance current social work systems in a more holistic 
approach to services allotted to the families in or at risk. In Romania, 
the institutional framework of child protection is structured on three 
levels: national, county and local.401 At the national level is NAPCR. 
At the county level are the Child Protection Commission (CPC) and 
the GDSCCP which is subordinate to the County Council who work 
together in establishing the type of protection needed for each child 
facing difficulties. At the local level child protection measures are 
organized through public social security services (PSSS) and by com-
munal councils working with the local police, health and education 
institutes and NGOs.402 

A global policy for children and the family, under Fact sheet No.I, 
by International Social Service and International Reference Center, 403 

stresses the important fact that priority must be given to the family of 
origin.404 Priority should be given to raising the child in his/her fam-
ily, if it is in the child's best interests to maintain or prevent or rein-
state him/her in his family of origin or the extended family. 405 Gov-
ernments and civil society should do everything possible to ensure that 
families have the chance and are motivated to take care of their 
child.406 

This means instituting programs and policies that facilitate psycho-
social support and/or economic assistance for mothers or families in 
difficult circumstances while reaching out to available extended fam-
ily, particularly grandparents to seek their support and care to avoid 
abandonment; raising the awareness of the father's role in the baby's 

401 Innocenti, supra nole 219, al 5; Convention on the Righls of the Child, 
supra note 283, at arl. 7 (stating "child shall be registered immediately after birth"). 

402 Innocenti, supra 219, at 5; Convention on the Rights of the Child, supra 
nole 283, at art. 12(1 ). 

403 A Global Policy For Children and the Family, International Social Service 
(Aug. 2005), http://www.iss-ssi.org/2009/assets/files/thematic-facts-sheet/engll .lSS-
JRC%20GP%20Gcneral%20Framework%200805.pdf. 

404 Id. 
405 Id. 
406 Id. 
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life; training for parental duties and responsibilities; creating aware-
ness and strengthening the child's ties to the family and adequate edu-

. f "bl f ·1 I . 407 cat10n or respons1 e a!lll y p annmg. 
Prevention of abandonment and retaining the child in the family of 

origin, reintegration, family placement, kafala, domestic and inter-
country adoption should be given preference over long term placement 
in an institution.408 Children need stability. A stable and permanent 
family life is preferable to temporary forms of care such as foster care 
or institutions.409 

The Council of Europe (CoE) conducted a study on the best prac-
tice strategies as a means of family support and programs.410 The 
study introduces the concept of gatekeeping: the systematic assess-
ment with the goal of matching services to individuals needs.411 Gate-
keeping aims to ensure that services are provided only to those who 
meet specified eligibility criteria.412 In terms of child protection, fam-
ily support and out-of-home care this would involve a defined set of 
criteria where measures of family support would have to be imple-
mented as a prerequisite for placement in serves of foster care.413 

The implementation of the gatekeeping concept requires the adher-
ence to important elements:414 an agency must be designated with the 
responsibility for co-coordinating the assessment of the child's situa-
tion. A range of services in the community to provide help and sup-
port to children and their families, decision-making based on assess-
ment and review of the child's needs and family circumstances, and 
information systems to monitor and review decisions and their out-
comes and provide feedback on operation of the system.415 

407 

408 

409 

Id. 
Id. 
Id. 

4 " Law No. 272/2004, Rom. O.G., supra note 1, at art. 60; Bragi Gudbrands-
son, Children in Institutions: Prevention and Alternative Care, Eur. Co1nm. for Soc. 
Cohesion, at 3, available at hltp://crin.org/docs/resources/lreaties/crc.40/GDD_ 
2005_CE_Childrcn_lnstilutions.pdf (last visited Sep. 10, 2011). 

411 Law No. 272/2004, Rom. O.G., supra note I; Gudbrandsson, supra note 
410, at 15. 

412 Gudbrandsson, supra note 410, at 15. 
413 Law No. 272/2004, Rom. O.G., supra note 1, at art. 110(1); Gudbrandsson, 

supra note 410, at 15. 
414 Law No. 272/2004, Rom. O.G., supra note 1, at art. 110(2); Gudbrandsson, 

supra note 410 (citing to Draft Paper: Gatekeeping Services for Vulnerable Chil-
dren and Families, A Concept/Discussion Paper). 

415 Law No. 272/2004, Rom. O.G., supra note 1, at art. 110(3); Gudbrandsson, 
supra note 410, at 15-16. 
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Current research shows that parents and child welfare services 
should develop the concept of partnership. The place of parents in the 
child welfare system is long and varied as attempts to both involve and 
exclude them have swung like a pendulum.416 Today, there is a pro-
fessional consensus on the value of partnership with parents in child 
protection.417 Gudbrandsson explains that there are two different un-
derpinnings to the concept of partnership: one based on empowerment 
(involving de-professionalisation, decentralization and anti-oppressive 
practice and the other based on consumerism), power of choice, qual-
ity assurance and rights of the individuals.418 

Partnership requires much more than cooperation between parents 
and the professionals. It requires the pooling of resources, trust, a po-
tential or actual agreement on common goals and means for achieving 
them.419 The underlying principle is that families are really experts in 
their own families.420 The basic strategy is to promote work practices 
embodied in protecting children by working with families rather than 
working on families.421 

Social work with families should facilitate the internal family rela-
tionships and at the same time promote the integration of the family in 
the community.422 One of the most structured implementation of the 
principle of empowerment and fartnership with families is the Family 
Group Conference's approach.4 3 The essence of the Conference is to 
establish a mechanism that engages the wider family in decision mak-
ing where children at risk, where existing service is lacking or not ap-
propriate, or where families are unwilling to engage in these ser-
vices.424 Family groups have proved to be very useful. They bring 
together families with similar living patterns.425 

Another key element in the child protection field is the attitude of 
the social worker in understanding that the family is a relevant factor 

416 Law No. 272/2004, Rom. O.G., supra note 1, at art. 110(4); Gudbrandsson, 
supra note 410, al 16. 

417 Law No. 272/2004, Rom. O.G., supra note 1, at art. 110(5); Gudbrandsson, 
supra note 410, at 15. 

418 Gudbrandsson, supra note 410, at 15 (citing to Partnership with Parents in 
THE CHILD PROTECTION HANDBOOK). 

419 Id. 
420 Id. 
421 Id. 
422 Id. 
423 Id. 
424 

425 
Id. at 17. 
Id. 
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for the success of the work. The ability for self-analysis and listening 
on the part of the social worker is a tremendous asset iu the work. The 
link between the family and the professional when it is built on a rela-
tionship of respect, trust and confidence create cooperation. 

Many parents have difficulties in running a home and bringing up 
families themselves in the absence of a role model. 426 One way to 
facilitate services to families is by enhancing their parenting skills. 
Often, parents involved in the service system express their need for 
knowledge about how to better care for their children.427 Parents do 
not wish to be punished for their lack of knowledge about how to care 
for their children but, rather, to gain the information and skills which 
would help them succeed.428 

The United Nations General Assembly adopted the Guidelines for 
the Alternative Care of Children in 2009.429 The Guidelines are in-
tended to enhance the implementation of the CRC. One goal of the 
Guideline is to prevent the separation of children from their parents. 
States are encouraged to provide appropriate care and protection for 
vulnerable children, such as abandoned children. All children must be 
treated with dignity and respect.430 Another goal is preventing the 
need for alternative care. One method to accomplish this is by pro-
moting parental care. State parties are urged to pursue policies that 
ensure the support for families in meeting their responsibilities toward 
the children and promote the right of the child to have a relationship 
with both parents.431 

States should implement effective measures to prevent child aban-
donment by empowering families with skills, capacities and tools to 
provide adequate protection for their children.43 The States should 
use civil society, including NGOs, community based organizations, 
religious leaders and the media. These social protection measures 
should include: family strengthening services, such as parenting 
courses, conflict resolution skills and opportunities for employment. 
Supportive social service should be implemented such as day care, 

b b . d f" . 1 . 413 su stance a use prevention an manc1a assistance. · · 

426 Id. 
427 Id. at 18. 
428 Id. 
429 Id. 
430 Guidelines for the Alternative Care or Children, G.A. Res. 64/142. U.N. 

Doc. NRES/64/142 (Feb. 24, 2010). 
431 Id. 
432 Id. 
433 Id. 
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Romania has the opportunity to provide a holistic approach to the 
care of her children that have been abandoned or find themselves in a 
position of needing alternative forms of care. ISS stresses that the 
GoR should give priority, if possible, to having the child cared for and 
raised by their family. 434 Adequate remedies are found in an interdis-
ciplinary approach to care which includes psychosocial support for the 
family in need. The Gatekeeping system ensures that every child that 
comes into the system will be provided with a systematic assessment 
of his or her needs, to attain the best remedy for that child. Bureau-
cratic systems must cooperate with other systems and social workers 
should be professionally trained to create a partnership environment 
with the families they serve. 

C. Foster Care 

One remedy that is currently available to the abandoned baby is 
through the substitute family or foster care. The UN, for the purposes 
of the Guideline, defines foster care as the situations where children 
are placed by a competent authority for the purpose of alternative care 
in the domestic environment of a family other than the children's own 
family that has been selected, qualified, approved and supervised for 
providing care. 435 

FONPC, states that in Romania, family care alternative has rapidly 
developed in the last few years.436 At the end of 2007, 20,380 children 
were placed with 15,255 professional foster carers.437 The large 
growth in the number of foster carers from the child protection system 
was not followed by an appropriate growth in the human resources 
allocated to GDSCCP. The increase pressure on the staff working in 
this service led, to a drop in the service quality, which reflected espe-
cially on placement monitoring, placement family support and on inef-
ficiency in reaching goals, such as, reintegration, and adoption. 438 

FONPC emphasizes that even though foster care should only be a 
temporary measure, there is an increasing tendency of making this 

. l I 439 service a ong-term permanent one. 
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International Social Service, supra note 403. 
Guidelines for lhe Allernalive Care of Children, supra note 430. 
FONPC, supra nole 191. 
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International Social Services (ISS) in 2004 drafted, The Guidelines 
for Foster Care. 440 ISS for the purpose of these guidelines defines fos-
ter family care as implying alternative family care.441 The period of 
care can vary in different States to meet the specific needs of a child. 
It could be pre-adoptive care; weekend care or vacation care; respite 
care for handicapped children or care of a group of children in one 
family or long-term care for a child who cannot be adopted.442 ISS 
specifies that: foster families should be approved by a competent au-
thority, a home study should be prepared, an agreement should be 
signed by the foster family, the family should be given information on 
the child, the foster family should participate in a case plan towards 
reunification or other plans for permanency and the foster family 
should create a relationship with the biological family.443 

The UN Guidelines on alternative care states that the competent 
authority should design a system, to train staff, to assess the needs of 
the child with the abilities and resources of potential foster carers and 
to prepare all parties for the placement. 444 Special preparation, support 
and counseling services for foster carers should be developed and 
made available to carers and the Guidelines encourage the establish-
ment of associations of foster carers to provide important support and 
practice policies.445 

Foster care, though an important remedy for the abandoned baby, 
should not be a permanent solution for the baby. Foster care forms no 
filiation ties for the baby. The baby retains the name of the family of 
origin whom he or she may never see again. Inheritance rights are in 
question for the child and the state of permanency is never attained as 
long as the child continues in this type of care. Foster care is an ade-
quate remedy as long as it is not viewed as a permanent solution for 
the child. 

440 See generally The Child's Right to Grow Up In A Family - Guidelines For 
Practice On National & International Adoption & Foster Family Care, International 
Social Service (2009) [hereinafter Adoption Report], http://www.iss-ssi.org/ 
2009/assets/files/ethical-document/HongKongGuidelines/Hong%20Kong% 
20ENG.PDF. 

441 
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Id. § "Adoptive Home Study." 
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Id. § "Foster Family" & Competent Authorities and Agencies." 
Guidelines for the Alternative Care of Children, supra note 430. 
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D. Adoption 

1. Adoption and Article 21 of the CRC 

In order to gain a better understanding of adoption and whether it 
is an adequate remedy for the abandoned babies, regardless if it is do-
mestic or intercountry, the process should logically start with the CRC 
and Article 21, the applicable Article on adoption. Along with the 
process of exploring Article 21, the paper will also look at the 1993 
Hague Intercountry Adoption Convention (THC) signed by Romania 
in 1993, was ratified on 28 December 1994 and entered in force on I 
May 1995 with no reservations.446 This section is important in the fact 
that adoption for all practicable purposes is a permanent remedy for 
the child and should never be taken lightly. Romania, as a country has 
come under intense scrutiny and praise because of her decision to 
place a temporary moratorium on intercountry adoption. After the 
CRC and THC have been reviewed, this document will look at both 
the current domestic adoption system and explore the old intercountry 
adoption system to gain insight on the way forward. The abandoned 
babies are affected by the decisions the GoR reaches concerning both 
the domestic and intercountry adoption systems. 

Article 21 applies to all State parties that have ratified the CRC 
and that recognizes and permits the system of adoptions with the ex-
ceptions of States that have entered reservations against the article.447 

An example of this practice would be under Islamic law where adop-
tions are not recognized but children without parental care are placed 
into a system similar to foster care called kafalah. 448 The Committee 
is concerned about the lack of oversight relating to intercountry adop-
tion within some State Parties. They are concerned about the potential 
misuse of intercountry adoption for the purposes of trafficking for 

. d I I . . 449 economic an sexua exp 01tat10n. 
Article 21 enumerates the principle that the system of adoption 

shall ensure that the best interests of the child shall be the paramount 
consideration.450 This means that the child's interests must take 

446 Ro111anian Office of Adoption Report, Hague Conference on Private Interna-
tional Law, http://www.hcch.net/upload/adop2005_roe.pdf (last visited Aug. 19, 
2010). 
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Convention on the Rights of the Child, supra note 283. 
Hodgkin & Newell, supra note 308, at 166. 
Id. at 245. 

450 Sylvain Vite & Herve Boechat, A COMMENTARY ON THE UNtTED NATIONS 
CONVENTION ON THE RIGHTS OF THE CHILD (2008). 
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precedence over any other interests, in particular those of his/her birth 
parents, prospective adoptive parents, accredited adoption bodies 
(AAB) or the States involved.451 Principle must be respected through-
out the entire adoption process.452 

In both intercountry and domestic adoption, the best interests prin-
ciple lies at the heart of the norms that govern it: in the CRC (Art. 21) 
and in THC-1993 (Art. l(a)), (Art. 4(b)), (Art. 16 l(d)) specifically 
enumerate the principle. 453 The European Court of Human Rights 
(ECHR) has stressed that the best interests of the child have to be de-
fined by the authorities of the child's country of habitual residence.454 

The best interests of the child principle requires a case by case 
analysis and opposes itself to a general approach that would consider 
adoption as the best solution whenever parents are not able or willing 
to care for their child.455 The CRC establishes a presumption that the 
children's best interests are served by being with their parents when-
ever possible. Therefore, adoption should only be considered when all 
efforts aimed at enabling the child to remain in or return to the care of 
the parents have proved insufficient.456 The CRC remains neutral 
about the desirability of adoption as Article 20 mentions it as one of 
the possible remedies for the care of children without families.457 

Case law applicable to adoption and the best interests principle 
was litigated at the European Court of Human Rights in Strasbourg, 
France. In Pina v. Romania, the Court heard arguments about two 
girls who had consistently objected to their adoption by an Italian fam-
ily. The Court held that there are unquestionably no grounds, from the 
children's perspective, for creating emotional ties against their will 
between them and people to whom they are not biologically related 
and whom they view as strangers. It is clear from the facts presented 
that the girls would rather remain in the family environment in which 
they have grown up. 458 

From a global perspective, the best interests of the child, in the 
framework of intercountry adoption, means that the propositions of 
adoptable children by countries of origin should be given priority over 

451 

452 

453 

454 

455 
456 

457 

458 

Id. 
Id. 
Id. 
Id. 
Id. 
Id. 
Hodgkin & Newell, supra note 308, at 294. 
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the requests of receiving countries.459 In order to focus on the child 
and not the adopters and as a way to diminish the discrepancy between 
the wishes of prospective adoptive parents and the needs of countries 
of origin, adoption should result in the exchange of the files of chil-
dren in need of intercountry adoption by the States of origin to the po-
tential receiving States and not in the exchange by the receiving coun-
tries to the countries of origin of a great number of files of prospective 
adopters requesting the profiles of children who do not necessarily 
need a foreign family. 460 

Another important element of Article 21 of the CRC deals with 
competent authorities. Article 21 provides that the adoption of a child 
is permissible only when authorized by competent authorities.461 The 
handling of an adoption case must be carried out by services compe-
tent in child protection and subject to accreditation and periodic in-
spection by competent national authorities.462 The Committee, in all 
countries where adoption is allowed has expected to see legislation 
regulating both its domestic and international systems.463 

Competent authorities covers the judicial and professional authori-
ties charged with vetting the viability of the placement in terms of the 
best interests of the child and with ensuring that proper consents have 
been obtained and all relevant information considered. 464 As recom-
mended by the Committee, these authorities should be adequately 
trained to be able to fulfill their responsibilities. All decisions should 
be based on technical reports prepared by appropriate specialists such 
as social workers, psychologists, medical doctors and lawyers.465 

Professionals working in the field of adoptions should be guided as 
a priority, in the perception of their work and in their practice, by the 
needs and rights of the child.466 Professionals must be aware that an 
adoption in the best interests of the child is one that fosters the crea-
tion of an environment or family relationship that satisfy all parties at 
best.467 The Committee goes further and states that a determination on 
the basis of all pertinent and reliable information, that the adoption is 
permissible in view of the child's status concerning parents, relatives 
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and legal guardians and that, if required, the persons have given their 
informed consent to the adoption on the basis of such counseling as 
may be required.468 In other words, the professionals that counsel the 
parties, play an important and crucial role in whether or not an adop-
tion should proceed. 

Determination of the child's adoptability is an important element 
of Article 21.469 The Article states the permissibility of adoption must 
be determined in view of the child's status and the competent authori-
ties of the State Parties must decide whether each child concerned is 
adoptable.470 Being declared adoptable by the law of the State forms 
the basis for the severance of the filiation links with birth parents. 

Article 21 has a provision called informed consent, which allows 
the State Parties some leeway regarding the necessity to obtain the 
consent of all concerned parties before authorizing the adoption. 471 

This consent must be sought if required; it is u~ to domestic legislation 
whether or not to provide for this obligation.4 2 If the proper consent 
of some interested party has not been obtained, that may infringe other 
provisions of the CRC or other human rights documents, such as the 
child's right to be heard.473 

2. The 1993 Hague Convention on Intercountry Adoption (THC) 

This important treaty entered into force on 1 May 1995 in Roma-
nia. Later, this paper will look at intercountry adoption as that process 
related to Romania after the fall of communism. We shall seek to dis-
cover her failings that led to the moratorium and explore ways that 
Romania may wish to follow in the near future. Before that explora-
tion, it is relevant to gain some insight into THC. 

The official name of THC is The Hague Convention on Protection 
of Children and Co-operation in Respect of Intercountry Adoption. 
The purpose of THC was to design a multilateral instrument which 
would define specific principles for the protection of children, estab-
lish a legal framework of co-operation between authorities in the 
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States of origin and in the receiving States on intercountry adoption.474 

The THC brought substantial improvements into the field of inter-
country adoption. By putting the entire process under the scrutiny of 
the ratifying States Central Authorities the instrument has developed 
important safeguards and essential principles to be respected in order 
to guarantee, as much as possible, that intercountry adoption is in the 
best interests of the concerned child. 475 

The principal of subsidiarity is endorsed by THC. Subsidiarity 
means that a State Party to the Convention recognizes that a child 
should be raised by his or her birth family or extended family when-
ever possible. Only after due consideration has been given to national 
remedies should intercountry ado~tion be considered and then only if 
it is in the child's best interest.4 6 Subsidiarity implies that services 
should be made available to families to remain intact or reunited or 
that a child has the opportunity to be adopted or cared for nationally. It 
implies also that intercountry adoption procedures should be integrated 
with child protection measures. States should guarantee permanency 
planning in the shortest possible timeframe for each child deprived of 
parents.477 While the CRC establishes the principle of subsidiarity of 
intercountry adoption over any other suitable alternative care in the 
child's country of origin, THC limits this principle to domestic family 
measures. Therefore, non family alternative care, such as residential 
care, should not prevail over intercountry adoption.478 

The principle of non-discrimination applies to THC. It requires 
States to ensure that the child concerned by intercountry adoption en-
joys safeguards and standards equivalent to those existing in the na-
tional adoption systems.479 In the context of intercountry adoption, the 
principle of non-discrimination is intended to guarantee equivalent 
rights and protections for all adopted children. 480 

Another specific measure incorporated into THC is the best inter-
ests principle. One of the most important measures in protecting the 

474 The ln1plenientation and Operation of the 1993 lntercount,y Adoption Con-
vention: Guide to Good Practice, Hague Conference on Private International Law 
130 (2008), hltp://www.hcch.nelfindex_en.php?acl=publications.details&pid=4388. 

475 Vite, supra note 450. 
476 Jn1ple,nentation and Operation of the 1993 Intercountry Adoption Conven-

tion, supra nolc 474, at 29. 
'" Id. 
478 Vite, supra note 450. 
479 bnplenientation and Operation of the 1993 Intercount,y Adoption Conven-

tion, supra note 474, at 30. 
480 Id. at 31. 
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child's best interests in adoption and simultaneously combating abduc-
tion of, sale of and trafficking in children is to ensure that a child to be 
adopted is genuinely adoptable.481 In fact, THC requires that the ad-
aptability of the child must be determined before starting adoption 
proceedings and before a particular matching is considered.482 THC 
leaves the adaptability determination in the hands of the national law 
of each contracting State.483 

A key feature of THC is the requirement to obtain proper consent 
to the adoption in order to fight against the abduction, sale and traffic 
in children.484 This is accomplished by: obtaining consents from the 
legal custodian or guarding, ensuring that the person giving the con-
sent understands the effect or consequences, ensure that the consents 
were given freely and not induced or financial gain, ensure that a new 
birth mother does not give her consent until some time after the birth 
and ensuring the consent of the child is obtained, when necessary.485 

THC also strives to prevent improper financial gain and corruption 
within adoption systems. It states that no one shall derive improper 
financial or other gain from an activity related to intercountry adop-
tion. 486 While payments by adoptive couples may be made in good 
faith and without harm to the child, a system that puts a price on a 
child's head is likely to encourage criminality, corruption and exploi-
tation.487 The Convention requires the Central Authority shall take all 
appropriate measures to prevent this practice. 488 

The Convention requires a system of Central Authorities in all 
contracting States and imposes certain obligations on them. The Cen-
tral Authority has many obligations including: co-operation with one 
another through the exchange of general and operational information 
concerning intercountry adoption, the elimination of any obstacles to 
the application of the Convention and a responsibility to deter all prac-
tices contrary to the Convention. 489 The Central Authority should play 
a role in developing, or advising of policy, procedures, standards, and 

481 Id. 
482 Vite, supra note 446. 
483 bnple,nentation and Operation of the 1993 Intercountry Adoption Conven-

tion, supra note 474, at 31. 
484 Id. at 34. 
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487 Hodgkin & Newell, supra note 308, al 299. 
488 Implementation and Operation of the 1993 lntercountry Adoption Conven-

tion, supra note 474, al 36. 
489 Id. at 37. 
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"d 1· f h d . 490 gm e mes or t e a opt10n process. 
accreditation, control and review of 

"th" th · 491 w1 m err own country. 

They play a crucial role in the 
agencies or bodies operating 

The Contracting State and the Central Authority have a responsi-
bility to regulate the cost of intercountry adoption by implementing 
measures designed to prevent improper financial gain. 492 They must 
oversee payments for adoption services, set reasonable fees and 
charges monitor receiving countries contributions to providing support 
for developing countries of origins child protection services and pre-
vent donations and corruption.493 Article 32 of THC states that only 
costs and expenses, may be charged or paid and that directors, admin-
istrators and employees of bodies involved in an adoption shall not 
receive remuneration which is unreasonably high in relations to ser-
vice rendered. 494 

3. Domestic Adoption 

The Parliament of Romania promulgated through Decree no. 
482/2004 and published in the Romanian Official Gazette, Law No. 
273/2004 on the legal status of adoption.495 Law 273/2004 entered 
into force on 1 January, 2005. The law is applicable to domestic and 
intercountry adoption. 496 On domestic adoptions, the law uses the 
term internal adoptions to mean, an adoption in which both the adopter 
or the adopting family and the adoptee have their domicile in Roma-
nia.497 In Romania, adoption is regulated as a civil law measure and 

. 1 . 498 Th I d . remams an a ternative care measure. e aw oes not automati-
cally address all children that need a protection measure, but only to 
those cases where such a legal o.J.ieration corresponds to the particular 
needs and situation of the child.4 9 

Law No. 274/2004 establishes and enumerates the organization 
and operation of the Romanian Adoption Office (RAO) which is the 

490 Id. al 50. 
491 Id. 
492 Id. 
493 Id. 
494 Vite, supra note 450. 
495 Lege nr. 273/2004 din 21 iunic 2004 privind regimul juridic al adop\iei 

[Law no. 273/2004 of June 21, 2004], arl. 3(g), M. OF., pl. I, No. 557 (June 23, 
2004). 
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overseeing body for adoption, both domestically and internationally 
for Romania.500 RAO has many functions. It acts as the State author-
ity through which the enforcement of the adoption regulations are 
monitored and oversees the coordination of the activity conducted by 
the public or private legal entities in the adoption field.501 Another 
function is a representation in the name of the Romanian State at local 
and international levels in the field of adoption. To serve at the regu-
lative function through the drafting of the necessary legal framework 
in view of the harmonization of the internal legislation in the field of 
adoption with the norm and principals articulated by the international 
treaties and conventions to which Romania is a part. The RAO also 
acts in an administrative function, throufch management of the public 
and private domain in the adoption field. 02 

The RAO also has many responsibilities: it represents the central-
ized record of the children for whom the adoption procedure has been 
approved; it keeps evidence of the requests of the families or individu-
als who have expressed their intention to adopt children and who are 
suitable to adopt; it properly advises and supports these families or 
individuals; it concludes cooperation agreements with the central au-
thorities of other countries and with authorized or accredited private 
organizations; it authorizes the private foreign or national organiza-
tions to carry out activities in the field of adoption; it recommends 
families or individuals who are willing to adopt to the GDSSCP; it 
monitors the evolution of the child and of their relationship with the 
foreign adopter or adoption family, for a period of two years; it for-
wards to the competent courts of law the petitions of the families or 
individuals; it establishes measures that are needed in order to avoid 
the approval of adoptions which are subject to failure, it issues certifi-
cates as required by the law; it keeps a centralized record of all ap-
proved adoptions and it prepares draft legal acts, norms and method-
ologies in the field of adoption.503 

The number of domestic adoptions has remained at a consistent 
level for many years. The following statistic shows the actual num-
bers as reported by the RAO: 
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1998- 840; 1999- 1710; 2000- 1291; 2001- 1274; 2002- 1346; 
2003- 1383; 2004- 1422; 2005- 1136; 2006- 1421; 2007-
1294; 2008- 1300.504 

According to FONPC, experts have different points of view on the 
following issues that could raise obstacles in the domestic adoption 
process. 505 The domestic adoption process requires three different 
court orders which delays the adoption process to a period of ap-
proximately two years as there are no specialized juvenile courts. For 
a child to be included in the adoption procedure, social services first 
need to assess the possibility of placing the child with extended fam-
ily, up to the 4th degree relatives. This time consuming process is due 
to staffing, resources and inefficient internal procedures. 506 

The Committee, in their Concluding Observation to Romania in 
2009, stated that they were concerned that under the current law the 
procedure required for declaring the child adoptable may be exces-
sively lengthy in cases where family reunification is not an option.507 

In addition social workers and authorities responsible for adoption are 
often overburdened with cases. The Committee recommended that the 
State evaluate the implementation of adoption laws from the viewpoint 
of the best interests of the child and continue allocating sufficient re-
sources, both human and financial, in order to ensure a more adequate 
duration for all stages of the adoption process, at the national levei.508 

Additionally, the Committee recommends that the State party create 
positive public awareness in the area of adoption and encourage poten-
tial adoptive parents, emphasizing the needs and the rights of children 
to a family. 509 

The current adoption legislation package comprises provisions that 
generate different points of view about whether they encourage or not 

504 Romanian Adoption Office, www .adoptiiromania.ro. 
505 FONPC, supra note 191, at 19. Experts have different points of view on the 

following issues that could raise obstacles in the domestic adoption process: 
- In Romania, a child's adoption requires three different court orders which 
delays the adoption process to a period of approximately 2 years as there is 
no specialized juvenile courts; 
- [F]or a child to be included in the adoption procedure, social services first 
need lo assess the possibility of placing him/her with extended family (up lo 
the 4th degree relatives). Unfortunately, this assess1nent takes up a lot of 
time ... (small nu1nber of staff, of resources needed to this assessn1enl, in-
efficient internal procedures, etc.) .... Id. 
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domestic adoption. One provision, Article 12(2) requires the parents 
whose parental rights were terminated to still have the right to give 
their consent for the child's adoption.510 The guardian has the right to 
give their consent for the child's adoption under Article 15 and the 
adoptive and biological parents meet during the adoption proceed-
ings. s11 

The constant high number of children looked after by the state, 
73,976 on December 31, 2006, (NAPCR), both institutionalized and in 
alternative care who are not in the care of their natural parents, as well 
as the number of families authorized to adopt, 2,208 as claimed by 
RAO in 2006, should be enough reasons to start intense campaigns for 
promoting internal (domestic) adoptions. 512 There are insufficient na-
tional programs and campaigns promoting domestic adoption, espe-
cially programs aiming at changing the mentality of Romanian adopt-
ing families, whose cultural issues, traditions, national customs related 
to adoptions usually make adopting families refuse an older child who 
is over 3 years of age, or disabled children or children of another eth-

. · 513 mc1ty. 
Innocenti Research Centre, in a 2006 report about children without 

parental care in Romania, stated that the new law on adoption gives 
priority to national adoptions; a child can be adopted only after the 
court establishes that all the steps toward the child's reintegration into 
the natural or extended family were taken and only if the parents, even 
those who lost their parental rights or those who were punished with 
the prohibition of their parental rights, consent to the child's adop-
tion.514 

From a procedural point of view, domestic adoption under 
273/2004 can appear to be rather complex and laborious, especially 
from observing the official flow chart from the RAO. Under Article 
19(1) assessing the person/family that requests the adoption of a child 
in terms of moral guarantees and material conditions (personality, 
health state, economic situation, family life, housing conditions, ability 
to educate a child, reasons for wanting to adopt, obstacles of any na-
ture that could affect the capacity to adopt); an assessment done by the 
GDSSCP Based on the results of the evaluation, GDSSCP shall issue a 
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certificate for an adoptive person or family. This important certificate 
is only good for one year and for this reason often the process is ex-
tended because the original certificates become invalid before the 
process is finalized. The law does allow for the renewal of the certifi-
cate, but the adopting family must file an application for the renewal 
(Art. 19(3)). 

Under Article 22(1 ), based on the individualized protection plan 
required under 272/2004, GDSSCP has taken the necessary measures 
in order to reintegrate the child in the family or place the child in ex-
tended or substitute family have failed. Within 30 days from that date 
and within the territorial range of the child's domicile, GDSSCP shall 
notify the applicable court in order to approve the initiation of the in-
ternal adoption procedure. 

Under Article 23, the court will only approve the initiation of the 
internal adoption procedure if: the protection plan establishes the need 
for internal adoption, appropriate consent has been secured, GDSSCP 
shows that the internal adoption is in the best interests of the child. 
The irreversible court decree, through which the court of law accepts 
GDSSCP requests, has the following outcomes: parental rights and 
obligations of the biological parents, these rights are assumed by 
county council through GDSSCP. If, within one year from the date 
when the decree became irreversible, the GDSSCP has not identified 
an appropriate individual or family for the child, the decree automati-
cally ceases. 

Under Article 25, the adoption may be approved by the court only 
after the child has been entrusted for a period of ninety days to the 
individual or family who wishes to adopt him/her, allowing court may 
rationally assess the family relationships which would be established if 
the adoption were approved. The child's capacity to adapt, both 
physically and mentally, to his/her new family environment will also 
be analyzed. Under Article 28, the court that is located within the in 
territorial range of the child approves the entrustment of 90 days. 

Under Article 26, within thirty days from the date when the court 
decree approved the initiation of the internal adoption procedure has 
become final and irreversible, the GDSSCP takes all the necessary 
measures in order to identify the most suitable adopter or adopting 
family, primarily to a relative of the extended family, or the profes-
sional maternal assistant in whose care the child is, or to any other 
individual of family where the child is placed.515 If no petition is filed 

515 FONPC, supra note 191, al 20. 
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by the family, relatives or others just mentioned, GDSSCP takes the 
necessary measures to identify a certified adopting individual or fam-
ily in the territorial range of the child.516 If the deadline stipulated 
expires (thirty days) and GDSSCP has not identified a suitable adopter 
in the territorial range of the child, GDSSCP has five days to request 
the centralized national list of adopting individuals or families who are 
certified and registered in the National Adoption Record. The selec-
tion of the adopter suitable for the child must be made within sixty 
days from the date when the centralized list is received.517 

Under Article 27, as a result of the selection process, GDSSCP 
immediately must notify the court in order to entrust the child in view 
of adoption.518 Under Article 31, during the period of entrustment 
GDSSCP monitors the evolution of the relationship between the child 
and family and drafts bi-monthly reports. At the end of the period, a 
report is drafted and is sent to the court, in order to rule the petition for 
adoption approved. 519 Under Article 34, the adoption approval is 
granted by the courts of law. 520 

The domestic adoption system in Romania requires three actions 
within the court system. At present, a dedicated court system has not 
been implemented to hear these cases or juvenile cases. The system 
requires certain time specific events that if not attained can have a det-
rimental effect on the process. The Committee expressed concern 
about the length of time required for the process as did FONPC, a 
group of 86 NGOs dedicated to work in the field of child protection.521 

The requirement for social services to investigate extended family 
relatives up to the 4th degree appears to be impracticable and too time 
consuming to be in the best interests of the child. Parents who have 
had their rights terminated and still have the right to consent to the 
child's adoption does not appear to make legal sense unless one takes 
a step back and considers the overall picture of the new legislation 
package that was promulgated through lens of changing the percep-
tions of family life decimated by a totalitarian regime and legal sys-
tems that controlled family matters. Domestic adoption is an adequate 
remedy for the abandoned baby and with sufficient resources and 
some fundamental changes that create a family friendly environmental 
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process and internal procedures that are in the best interests of the 
child, domestic adoption should grow instead of staying at a steady 
rate. 

4. Intercountry Adoption 

Romania, over the past few years, has endured a copious amount 
of criticism and praise for placing a moratorium on intercountry adop-
tion and ultimately promulgating a law that bans intercountry adoption 
with the exception of a grandparent domiciled outside the country. It 
will also show how Romania got itself in a position that led to interna-
tional media scrutiny, moratoriums and a new law that prohibits inter-
country adoption. Should intercountry adoption be restored as an ade-
quate remedy for the abandoned baby? 

On 1 August 1990, the Romanian Parliament promulgated Law 
No. 11/1990 that regulated the approval of domestic and international 
adoptions.522 Not only did this law affect adoptions, it also provided a 
context for the Romanian child protection system.523 Law 11/1990 
created the Romanian Adoption Committee (RAC) as a State organ-
ism; gave courts the power to decide on adoptions; gave the prepon-
derance of domestic over intercountry adoption, and provided criminal 
elements for those who made money by mediating or facilitating adop-
tion.524 Overall, the Law radically changed the legal requirements for 
adoption approval.525 Up to this time intercountry adoption had been a 
very rare occurrence.526 In fact, UNICEF reports that fewer than 30 
intercountry adoptions were facilitated from Romania in 1989. 527 

During this time the entire protection system for handicapped, 
abandoned, orphaned or homeless children still operated under Law 
3/1970.528 This Law was adopted by the communist regime that was 
responding to the increasing numbers of children abandoned in mater-

522 Re-Organising the International Adoption and Child Protection Syste,n, 
Independent Group for International Adoption Analysis 18 (Mar. 2002), 
http://www.afaener.org/Rapporl_Final_ang.doc. 
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nity wards. The Law promoted institutionalization as a protection 
remedy for orphans, handicapped or abandoned children. 529 

The Revolution and the deterioration of the State power after 1990 
resulted in a softening of rules in these huge institutions, which re-
sulted in large numbers of homeless children suddenly appearing on 
the streets of big cities within the country. Research on this phenome-
non revealed that not all homeless children came from institutions, but 
a significant amount of children on the street came about as a result of 
disorganized families. 530 Romania and her citizens were ill prepared 
to respond to this crisis. 

A legislative framework in the field of child protection and adop-
tion changed after 1990 and facilitated many changes that included, 
Law 18/1990, that ratified the CRC; Law 100/1992 on the Hague 
Convention on civil aspects of international child kidnapping; Law 
15/1993 on the European Convention on Child Adoption; Law 
84/1994, ratifying THC; Law 65/1995 on complementing and amend-
ing provisions regarding intercountry adoption and Law 47/1993 on 
the judicial regime of abandonment.531 Law 47/1993 established to be 
legally declared abandoned; a court must determine that the parents 
show a lack of interest with the child by not having made contact with 
the child within a time period of six months.532 And according to 
IGIAA Law 11/1990 and Law 47/1993 set up the legal framework for 
the emergence of a Romanian international adoption market after 
1994.533 These two laws create the offer-children legally declared as 
abandoned and prepared for adoption. In order to have an operating 
market, the demand needs to be created and the prices established. 534 

In 1997, the GoR proceeded to restructuring the entire legislative 
and structural organizations of the child protection system including 
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the adoption system.535 Law 25/1997 facilitated legal procedures for 
adoptions and with amendments produced Law 87/1998; Law 
108/1998 on child protection; Law 245/1997 on the criteria for author-
izing private organisms operating in child protection through adoption, 
and Law 502/1997 on the structure and functions of the RAC.536 

The new adoption law supported intercountry adoption by main-
taining a constant database of children fit for adoption. 537 Under the 
new law, the system set up is offer driven respectively; there would be 
a database of children fit for intercountry adoption available at any 
time. This database would be allocated to agencies accredited based 
on the different scoring systems. Agencies specialized in adoptions 
would be now given a clear, undoubted commodity to export accord-
ing to all legal and international conventions.538 The law introduces 
Romanian and foreign private organizations as facilitators of inter-
country adoption, even stipulating the compulsory requirement for 
international agencies to operate through a Romanian partner. 539 

The law in the case of intercountry adoption, entrustment with a 
view to adoption does not require a period of time while potential 
adopting family lives with the potentially adopted child based on mu-
tual consensus. In a domestic adoption this requirement is imperative. 
Therefore, a court decision approving intercountry adoption was expe-
dited. 

It appears that Romania lost sight of its priorities in 1997 when 
they should have been seeking de-institutionalization, creation of al-
ternative services, stimulation of domestic adoption, prevention of 
abandonment and child abuse. Instead, Romania designed a legisla-
tive system which, under the appearance of complying with interna-
tional treaties, would stimulate abandonment and financial profit from 
intercountry adoption. 

535 Re-Organising the International Adoption and Child Protection Syste,n, 
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In 1999, Romania was in a crisis. Three major consequences of 
the crisis within the child protection system and institutions within the 
system occurred. First, the impression is given by the international 
adoptions agencies that they are the only one able to ensure the protec-
tion for the best interests of the child through the facilitation of inter-
country adoption. Second, it led to a drastic fall of public support for 
the Prime Minister. Third, the European Commission granted emer-
gency humanitarian aid consisting of food and basic items for the in-
stitutionalized children, unprecedented among countries included to 
join the EU structure. 

Through Government Decision no. 245/1997, the process of facili-
tating the activity of agencies specializing in intercountry adoption 
was designed, creating the process of confirming the accreditation sys-
tem for such agencies. The international adoption system became very 
simple. International agencies would look for clients; persons and 
families to adopt a Romanian child, using specific marketing proce-
dures. Once the clients were identified, the Romanian partner who 
consisted of a list of 105 accredited organizations would offer the 
child, by choice, from the database. The child would be visited ( or 
not) by the future adoptive parents. The paperwork would be com-
pleted sometimes in less than three months by the Romanian partner. 

In December 2000, the new President, Ion Iliescu and the new 
Prime Minister, Adrian Nastase, declare their commitment to improv-
ing the quality of child protection services, conducting a thorough 
analysis of the intercountry adoption system and complying with the 
EU joining criteria in the field and dissolving the intercountry adop-
tion market system. 540 After repeated efforts to identify the problem, 
the President and the Prime Minister took the public commitment to 
revise the system of protection of children's rights and imposed a one-
year moratorium on intercountry adoption under Emergency Ordi-
nance no. 121/2001 that went into effect in October 2001.541 

The Emergency Ordinance that established a 12 month moratorium 
on intercountry adoption grouped the adoption cases into two groups: 
(i) intercountry adoption cases on which courts have issued a final and 
irrevocable approval prior to the moratorium and pending certificates; 

540 Re-Organising the International Adoption and Child Protection Systeni, 
supra note 522, at 26. Law no. 273/2004 of June 21, 2004, at art. 25(1 ). 

541 Re-Organising the International Adoption and Child Protection System, 
supra note 522, at 26. Law no. 273/2004 ofJune 21, 2004, at art. 25(2). 
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and (ii) pipeline intercountry cases. 542 Between November 30 and 
December 3, 2001 IGIAA asked for 61 applications, of which 3 turned 
out to be duplicates and IGIAA received 58 intercountry adoption 
cases on which a final and irrevocable decision had been issued by the 
courts. Of the 58 cases, 49 cases had been issued prior to the Emer-
gency Order and 9 have been issued after the Emergency Ordi-
nance. 543 

After analyzing the THC, that had been ratified by Romania and 
the provisions of Emergency Order 121/2001 (EO 121) and EO 25, 
IGIAA made multiple recommendations. On cases for which irrevo-
cable decisions have been issued prior to EO 121 to approve inter-
country adoption, the legal solution is for the RAC to issue the con-
formity certificate required by the law and for the adopted children to 
leave Romania.544 The solution doesn't require any legislative 
changes, as the analysis of Art. 23 of THC, which has priority over 
domestic legislation, revealed that issuing certificates is an operation 
subsequent to adoption approval procedures. 545 EO 121 came into 
force on October 9 and suspended all adoption approval procedures 
and all procedures prior to approval by irrevocable decision of the 
court. Therefore, operations related to issuing conformity certificates 
did not fall under the ordinance. 546 

Following the December 3, 2001 recommendation by IGIAA, the 
Secretariat General of the Romanian Government promptly decided 
that RAC was to issue 49 conformity certificates and to modify EO 
121 through EO 161 that allowed intercountry adoptions cases on the 
roll to be solved, considering the child's best interest.547 EO 161 al-
lows 9 cases on which an irrevocable decision has been issued after 
10/08/2001 and cases in the administrative and judicial circuit at 
10/08/2001 to be solved operatively. Then, on December 6, 2001, 
NACPA recommended under EO 161 and the Secretariat and the Gov-
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544 Re-Organising the International Adoption and Child Protection Syste,n, 
supra note 522, at 30. Law no. 273/2004 of June 21, 2004, at art. 26(2). 

545 Re-Organising the International Adoption and Child Protection Systetn, 
supra note 522, at 30. Law no. 273/2004 of June 21, 2004, at art. 26(3). 

546 Re-Organising the International Adoption and Child Protection Systenz, 
supra note 522, at 12. Law no. 273/2004 ofJune 21, 2004, at art. 26(4). 

547 Re-Organising the International Adoption and Child Protection Systetn, 
supra note 522, at 12. Law no. 273/2004 of June 21, 2004, at art. 26(5). 
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ernment approved adoption approval applications to be referred to 
courts through memorandums on December 20, 2001 for 14 files of 
adoptive families from Israel; 7 files from families from France; 10 
files from families from the US and on February 14, 2002, 1 file from 
a family from Andora; 1 file from a family from Germany and 17 files 
of families from the US. 548 

The moratorium had a tumultuous effect. Hundreds of families in 
many countries of the world who had already paid considerable 
amounts of money to specialized agencies found themselves unable to 
benefit from the services they paid for in advance. 549 As a result, the 
Romanian Government was forced to look for legal remedies. 550 

In a statement before the United States Helsinki Commission 
Hearing, the Ambassador of Romania to the United States of America, 
Sorin Ducaru, stated that during October through December 2001 and 
February through December 2004, Romania had no legal framework 
to support the registration and processing of new cases of intercountry 
adoption.551 Between December 2001 and February 2004, the gov-
ernment had approved intercountry adoption for the cases registered 
before the moratorium. All US cases of intercountry adoption submit-
ted before the moratorium were finalized. Nonetheless, foreign fami-
lies continued to file requests to adopt Romanian children, based on 
the false expectations that the ban on intercountry adoption would be 
lifted after the approval of the new Romanian law.552 

Ambassador Ducaru, argued that the new legislative framework on 
adoption was based on the principle to promote the best interest of the 
child. It was drafted together with a group of European Commission 
experts that provided permanent consultancy, taking into consideration 
the provisions of the CRC, THC and the CoE.553 The Ambassador 
stressed that the goal of the legislation is the identification of a family 
for a child and not the identification of a child for a family. 554 

548 Re-Organising the International Adoption and Child Protection. Systeni, 
supra note 522, at 13. Law no. 273/2004 ofJune 21, 2004, at art. 27. 

549 Re-Organising the International Adoption and Child Protection Systeni, 
supra note 522, at 13. Law no. 273/2004 ofJune 21, 2004, at art. 31(1). 

550 Re-Organising the International Adoption and Child Protection System, 
supra note 522, at 13. Law no. 273/2004 of June 21, 2004, at art. 31 (2). 

551 Re-Organising the International Adoption and Child Protection System, 
supra note 522, at 14. Law no. 273/2004 of June 21, 2004, at art. 34. 

552 Re-Organising the International Adoption and Child Protection Systenz, 
supra note 522, at 14. 

553 Id. at 30. 
ss4 Id. 
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After the moratorium was issued the GoR promulgated Law No. 
273/2004 that entered force on 1 January 2005. 555 The new law pro-
hibited intercountry adoption except in extreme! y narrow circum-
stances. The numbers of intercountry adoptions performed by the 
GoR are as follows: in 1998- 2017, 1999- 2575, 2000- 3035, 2001-
1521, 2002- 407, 2003- 279, 2004- 251, 2005- 2, 2006- 0, 2007- 0, 
and 2008- 0.556 

The Committee, in their Concluding observations to Romania in 
2009, recommended to the State party withdrawing the existing mora-
torium as a barrier to the full implementation of Art. 21 of the CRC.557 

ISS/IRC in September 2004, stating that the temporary moratorium on 
intercountry adoption by receiving countries or countries of origin 
when the risks of serious abuse is extremely high, can be a responsible 
decision.558 But suppressing or limiting intercountry adoption in a 
country of origin when a great number of children there are institu-
tionalized, infringed upon the rights of children and particularly of 
children with special needs.559 

UNICEF' s position on intercountry adoption is important to con-
sider. Some have viewed the position as antagonistic toward inter-
country adoption as an adequate remedy for children. A press center 
statement by UNICEF stated that intercountry adoption is one of a 
range of care options which may be open to children and for individual 
children who cannot be placed in a permanent family setting in their 
countries of origin, it may indeed be the best solution. In each case, 
the best interests of the individual child must be the guiding principle 
in making a decision regarding adoption. 560 

As of today, intercountry adoption is not a remedy that is available 
to the abandoned babies of Romania. Romania should consider new 
legislation on the issue of intercountry adoption that facilitates and 
ensures that ethics and principals are respected and that guidelines for 
intercountry adoption are followed under the Guide to Good Practice 
of THC, the Guidelines for Practice on Intercountry Adoption as stated 
by ISS and Art. 21 of the CRC and other relevant articles within the 
Convention. 

555 
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Id. at 16-17. 
Romanian Adoption Office, supra note 504. 
Concluding Observations, supra note 187. 
Draft UN Guidelines for Appropriate Alternative Care, supra note 221. 
Id. 

560 UNICEF Romania and Initiative Spital Prieten al Copilului, Baby- Friendly 
Hospital Initiative (20 IO). 
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Romania has a wonderful opportunity to revamp her intercountry 
adoption system. It has ratified the THC and the CRC. These two piv-
otal child rights documents can pave the way to an honest system that 
completely departs from the old market system. A system designed 
around subsidiarity, non-discrimination, the best interests principle 
and a system that establishes safeguards to prevent abduction, sale and 
trafficking in children and prevents improper financial gain and cor-
ruption is an achievable goal. Romania would have a copious amount 
of help from the EU, CoE, UNICEF and other competent international 
organizations that would be willing to assist her in designing such a 
system. She must look deep within to make the determination that she 
can design a transparent system, built on the best interests of the child, 
which provides for intercountry adoption only when other remedies 
are not available for the child. 

Some have come to the conclusion that Western families feel as if 
they have a right to a baby. While that may be the case in some in-
stances, it is not the prevailing thought of families that I know. These 
families have a genuine desire to provide a home to a child who is le-
gally available. Most families whom I know that have gone through 
the intercountry adoption process have children of their own. They are 
not desperate childless families. They are families who have a sincere 
heart to raise a child that is in a situation where intercountry adoption 
is the adequate remedy for the child. One family I know of has four 
children biologically and has adopted 12 other children from all over 
the world. Some may look at that situation and be disgusted. I look at 
the situation and see unbridled love for my fellow human beings. 

CONCLUSION 

Law No. 272/2004 promulgated under the name, The Protection 
and Promotion of Children's Rights, entered in force on 1 January 
2005, and has had a tremendous effect on the abandoned babies.56 1 

From that date, thousands of abandoned babies have endured and suf-
fered the consequences of the new law. For six years, the new born 
babies that find themselves in a position where emergency measures 
are implemented and where an extended family or substitute family 
cannot be found or arraigned for them, enter a gray area of the law that 
actually allows them to stay in a hospital facility for up to two years. 
Although the GoR, UNICEF and numerous NGOs are working to pre-
vent abandonment and the numbers of babies that are abandoned in 

561 Law no. 272/2004 of June 21, 2004. 
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hospital are declining, nevertheless, abandonment continues to occur 
to this day. In fact, during the first six months of 2009, UNICEF 
knows of 704 children which were abandoned in hospital facilities 
around the country. While most of these babies were provided with a 
remedy, 139 were not. I ask for the GoR to seriously consider the 
promulgation of the amendment contained in this document. 

After World War II, Romania entered a phase of her history that 
ended in a totalitarian regime. Under Nicolae Ceausescu, his regime 
implemented a decree designed to increase her population. This de-
cree neglected the human rights of her people. He declared that the 
fetus was the property of the state and if anyone failed to have children 
they were considered a deserter. His regime created poverty under a 
grandiose scheme to pay off Romania's debt. 

Ceausescu's reign contributed to the phenomenon of abandonment. 
In 1989 his reign came to an abrupt halt. The following year over 
170000 children from new born to age 18 were in 700 institutions 
around the country. Thousands of babies were being abandoned in 
hospitals every year with over 9000 per year in the early part of this 
century. 

Poverty was one of the main culprits of abandonment. Over 80% 
of Romania's families with three or more children lived under the 
poverty line. The Romani people are among the poorest people in the 
country. And Romani mothers continue to have a high abandonment 
rate. Over 57% of the children abandoned in a medical facility are of 
Romani descent. And 66% of mothers that abandoned their babies in 
pediatric and recovery wards are Romani. 

Legislative reform in 1997 formed the Department of Child Pro-
tection (DPC). A process of decentralization started. Law No. 
108/1998 was implemented to assist children in difficulty which in-
cluded the abandoned children. It was thought that the reform would 
prevent mothers from abandoning their babies and children. That did 
not occur and one of the problems was from inadequate family plan-
ning services. The services that were available were of poor quality 
and the information failed to reach the most vulnerable people in soci-
ety. 

In 2004, a new legislative package was promulgated. 272/2004 en-
tered into force on I January 2005.562 The law was formulated and 
drafted using the CRC, which was ratified on 28 September 1990 by 
the GoR. The package formed the NAPCR. Under the new legislative 

562 Law no. 272/2004 of June 21, 2004. 
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package, decentralization continued. Services were transferred to the 
county and local levels. Prevention of child-family separation shifted 
to the public social assistance service at the municipal level. The 
Mayor's were charged with more authority to ensure that the funda-
mental rights and freedoms of citizens under his or her authority are 
maintained. Consulting Communities are formed and tasked with the 
responsibility to identify needs and solving problems concerning chil-
dren at their local level. 

Decentralization has been a source of concern. The Committee 
expressed concern with the discrepancies between the increased re-
sponsibilities of the newly designed state and public agencies as de-
centralization continue. FONPC expressed concern that the responsi-
bilities for prevention services were assigned to new and inexperi-
enced local communities. And the lack of proper financial resources 
and experienced infrastructure brings to question whether the new au-
thorities can fulfill their responsibilities. 

The Baby-Friendly Hospital Initiative implemented by UNICEF 
and WHO has been a tremendous influence upon mothers at risk of 
abandoning their babies.563 This program encourages bonding be-
tween child and mother and has a 10 step program toward achieving 
designation. In Romania, ISPC in conjunction with UNICEF and 
WHO are overseeing the implementation of this program.564 So far, 
23 hospitals in Romania have received full designation and 12 others 
are working towards full designation. Due to the significant reduction 
of reported cases of abandonment, it appears that Baby-Friendly Hos-
pitals are indeed preventing abandonment. 

Community centers are now operational in many sectors of Roma-
nia. These centers are preventing abandonment. Educating young 
mothers about procedures that will assist them in caring for a baby and 
at the same time offering other services to the family at risk, brings 
hope to these young mothers and fathers. Romania must continue on 
this path of educating her young mothers that find themselves in diffi-
cult circumstances. The Cluj Center and the Kairos Center offer tem-
plates for effective utilization of services to prevent future abandon-
ment's. The multidisciplinary approach these centers have imple-
mented should be copied in every community in Romania. 

From a psychological perspective, when a mother abandons her 
baby in a maternity or hospital facility and the remedies are not ade-
quate to have the baby join an extended or substitute family, in theory 

563 

564 
How to Become a Baby-Friendly Hospital. supra note 197. 
Id. 
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that baby could stay in a facility for up to two years. Experts tell us 
that those young years are crucial to building a child-parent attach-
ment. Care giving is essential in the psychological growth of a child. 
For the thousands of abandoned babies that have been placed into the 
emergency placement system and who did not receive a remedy and 
was forced to stay in a hospital facility it is now too late. That baby 
lost his infancy and the ability to form a child-parent attachment. The 
care giving that the baby received was inadequate. Especially in the 
years right after implementation of the Code, thousands of babies suf-
fered and lived for months and some for years in a hospital crib. Re-
search indicates that babies raised in that type of environment will be 
underdeveloped. They are prone to suffer from poor health and dete-
rioration in brain growth. 

The CRC is an extremely effective tool that can and should protect 
the rights of the abandoned babies. 565 The almost universal ratifica-
tion of the CRC, save my home country, places numerous implementa-
tion challenges on the ratifying State. Romania, designed her latest 
legislative package using the wisdom obtained from the CRC. Enor-
mous gains have been achieved. The CRC, through ratification by the 
Parliament, became national law. And the promulgation of 272/2004 
complimented the CRC. Romanian lawyers have the ability to invoke 
the CRC in legal proceedings.566 I challenge my Romanian legal col-
leagues to be a voice for these abandoned babies. The CRC could be 
invoked using numerous articles to defend the rights of the abandoned 
babies. Article 19 provides a protection from abuse.567 Article 2 
states that every child has a right to not be discriminated against.568 

Article 3 argues for the best interests of the child.569 Article 12 incor-
porates protection of the child's views.570 Article 5 could be used to 
convince parents that they have an obligation to care for and raise their 
child;571 Article 18 to argue that the parents and the State have re-
sponsibilities to the child;572 and Article 7 can be incorporated to ar-
gue that every child should be registered immediately after birth.573 
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Convention on the Rights of the Child, supra note 283. 
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Id. atart.19. 
Id. at art. 2. 
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The abandoned babies of Romania have rights. The CRC was 
drafted with them in mind. The CRC illuminates these rights. Roma-
nia has a legal obligation to protect the rights of her abandoned babies. 
They cannot speak for themselves, so they must depend on a strong 
voice to speak for them. The CRC speaks and when the CRC speaks 
the ratifying State has an obligation to react, protect and speak for her 
youngest and most vulnerable citizens. It is obvious that Romania 
takes the CRC seriously. She designed her latest legislative package 
with the CRC in mind. And the evidence is clear that the children of 
Romania have benefited from the CRC and her abandoned babies 
could also benefit. 

The 1993 Hague Convention on intercountry adoption is another 
important Convention for the GoR. 574 The Convention incorporates 
all the important principals that provide a roadmap for Romania to 
travel in the future. Implementation is not a simple task. Equipping 
the Central Authority with sufficient powers and complete transpar-
ency that provides the Romania Government with assurances and 
safeguards to oversee the entire adoption process, should provide her 
with confidence to travel a different path as it relates to intercountry 
adoption. 

Domestic adoption is an adequate remedy for the abandoned ba-
bies. The internal procedures appear to be cumbersome. Domestic 
families must wait an average of two years in order to finalize the 
adoption process. The parent who have lost their parental rights, have 
a right to consent to the adoption process. This awkward process 
serves the purpose of a country experiencing change, not the best in-
terests of the child. The high number of children that are placed into 
the child protection system should facilitate a domestic adoption sys-
tem that is efficient, less dependent upon the court system and flows in 
a manner where the average time drops from two years to one year. 
The number of domestic adoptions should be increased. The average 
number of children that receive a permanent family and come out of 
the child protection system over the past five years is only about 1300 
per year. Foster care cannot be viewed as a permanent remedy for the 
child. Foster care is an adequate remedy. It is adequate on! y until a 
permanent remedy can be found for the child. Permanently living in a 
foster care environment is not in the best interest of the child; and fos-
ter care is an expensive remedy for a country to indefinitely maintain 
for its children that are in need of care. 

574 Id. 
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Intercountry adoption is not a valid remedy for the abandoned ba-
bies. Law No. 273/2004 as promulgated severely limits the people 
which qualify to adopt an adoptable Romanian child.575 For all practi-
cable purposes, intercountry adoption does not exist in Romania. As 
discussed, the old market system was fraught with abuse. That system 
can change. Romania has the capability to implement a competent, 
transparent intercountry adoption system. The only thing stopping her 
from doing so is herself. Could intercountry adoption be an adequate 
remedy for the abandoned babies? This author believes that it could 
indeed be an adequate remedy for these babies. It can be effective and 
provide a baby with a permanent family environment on! y if it is ac-
complished in the best interests of the child and all other remedies 
have been explored and eliminated. If that does take place and a com-
petent Central Authority is diligently monitoring the system, Romania 
can have a system that does work for the best interests of her children. 
It is not impossible. It is achievable. She must not allow anyone to 
make that decision for her, no matter how strong external pressures 
may be. She must make that decision. 

Finally, Romania has endured much hardship over the years. Ro-
mania's entry into the European Union in January of 2007, opened 
many doors for its citizens. Romania's abandoned babies are Euro-
pean citizens that will soon grow into adulthood. The manner in 
which they were treated as babies will be an indication of how they 
will act as adults. The way in which Radu handles himself as an adult 
is uncertain. We know what the experts say. However, hope remains 
that in the near future, babies similar to Radu will be non-existent. 
Law 272/2004 was drafted in a consistent manner with the language of 
the CRC. Babies do indeed have rights. The rights of the abandoned 
babies in Romania are infringed upon by Law 272/2004. The narrow 
availability of adequate remedies for these babies placed them in a 
position that was very similar to institutionalization. For these unfor-
tunate babies, the system failed to adequately protect them and several 
of the rights enumerated in the CRC were not afforded to these babies. 
As the advocates for change celebrated deinstitutionalization, babies 
like Radu suffered and the advocates were silent. Change is taking 
place. More must be accomplished to protect the abandoned babies. 
Sadly, mothers and fathers continue to abandon their babies. The law 
has not changed. Babies like Radu continue to suffer. UNICEF, the 
GoR and numerous NGOs are diligently working to prevent abandon-

575 Law no. 273/2004 of June 21, 2004. 
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ment. And the CRC should protect these babies; the country has not 
yet reached the point of providing protection to all of her children. 
Humanity should hope that that day comes soon. According to the 
CRC, these babies have a right to permanency in their best interests. 
Do not deny these babies their desires to have a family, to laugh, to be 
cared for and most of all, to be loved by a family. 
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