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INTRODUCTION 

In a rare spell of passion, presidential candidate and 
former Massachusetts governor Mitt Romney snapped at 
hecklers at the Iowa State fair in the summer of 2011. 
"Corporations are people, my friend," the normally calm 
Romney said with more than a hint of annoyance in his 
voice.' Although Romney's aim at the state fair event was to 
discuss tax reform, the conversation quickly spiraled into a 
heated exchange regarding one of the most contentious 
questions in constitutional law: do corporations have 
constitutional rights? The Supreme Court has been 
answering this question for over a century, 2 but it has 
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1. Philip Rucker, Mitt Romney Says "Co1porations Are People" at Iotva State 
Fair, WASHINGTON POST (Aug. 11, 2011), http://articles.washingtonpost.com/2011-
08-11/po litics/35270239 _l_romney -supporters-mitt-romney-private-sector-
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2. Hale v. Henkel, 201 U.S. 43, 76 (1906). 
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recently received extra attention after the Supreme Court's 
decision in Citizens United v. FEC. 3 

The Constitution guarantees a plethora of rights to 
corporations. Most notably, it protects corporate speech,4 
property,5 and contracts6 and prevents the government from 
unreasonably searching corporate papers or premises. 7 But 
the Court is yet to decide whether one major constitutional 
right applies to corporations: the free exercise of religion.8 

A circuit split is developing over this question in a series 
of cases dubbed the "HHS Mandate cases."9 The HHS 
Mandate is a regulation promulgated pursuant to the 
Affordable Care Act ("ACA") which requires some employers 
to include contraceptive services, devices, and drugs in their 
employees' health insurance plans.1° A number of business 

3. Citizens United v. FEC, 558 U.S. 310 (2010). 
4. Id. at 342. 
5. Hale, 201 U.S. at 76. 
6. See Allied Structural Steel Co. v. Spannaus, 438 U.S. 234, 250-51 (1978). 
7. Okla. Press Publ'g Co. v. Walling, 327 U.S. 186, 205-06 (1946). 
8. Hobby Lobby Stores, Inc. v. Sebelius, 133 8. Ct. 641, 643 (Sotomayor, 

Circuit Justice 2012) (''This Court has not previously addressed similar RFRA or 
free exercise claims brought by closely held forMprofit corporations and their 
controlling shareholders alleging that the mandatory provision of certain employee 
benefits substantially burdens their exercise of religion."). 

9. Compare Annex Med., Inc. v. Sebelius, No. 13Ml118, 2013 WL 1276025 (8th 
Cir. Feb. 1, 2013) at *1, *3 (holding that corporations likely have Free Exercise 
rights and are thus protected against enforcement of the HHS Mandate); Korte v. 
Sebelius, 528 F. App'x 583 (7th Cir. 2012) (same), with Autocam Corp. v. Sebelius, 
730 F.3d 618, 620 (6th Cir. 2013) (holding that corporations are not likely to have 
Free Exercise rights); Conestoga Wood Specialties Corp. v. Sec'y of U.S. Dep't of 
Health & Human Servs., 724 F.3d 377, 417 (3d Cir. 2013), cert. granted, 134 S. Ct. 
678 (U.S. 2013) (same); Hobby Lobby Stores, Inc. v. Sebelius, No. 12-6294, 2012 
WL 6930302, at *1 (10th Cir. Dec. 20, 2012) (same). 

10. Tracking down exactly how the HHS Mandate works and where it 
originates is no small task. The HHS Mandate gets it authority from the ACA, 
which authorizes the Health Resources and Services Administration (a division of 
HHS) to create or endorse "comprehensive guidelines" regarding "preventive care 
and screenings" group health insurance providers must have in their plans. 42 
U.S.C. § 300gg-13 (2010). In turn, the Health Resources and Services 
Administration endorsed the plan proffered by the private group, Institute of 
Medicine ("IOM"). Health Res. and Servs. Ad.min., Women:S Preventive Services 
Guidelines: Affordable Care Act Expands Prevention Coverage for Women'S Health 
and Well-Being, U.S. DEPARTMENT OF HEALTH & HUMAN SERVICES., 
http://www.hrsa.gov/womensguidelines/ (last visited February 9, 2014). The !OM 
plan recommended requiring employers to provide "the full range of Food and Drug 
Administration-approved contraceptive methods, sterilization procedures, and 
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owners, 11 mostly organized as for-profit corporations, have 
challenged the HHS Mandate, claiming that it violates the 
Free Exercise12 rights of religious employers who are 
religiously opposed to contraception and abortion-like drugs 
and services. The Seventh13 and Eighth14 circuits have held 
that the HHS Mandate violates the Free Exercise rights of 
corporations, while the Third, 15 Sixth,16 and Tenth17 circuits 
have held that the Constitution offers no protection for 
corporations' religious practices. Given the circuit split that 
quickly developed in the HHS Mandate cases, it surprised 

patient education and counseling for ,vomen with reproductive capacity." Clinical 
Preventive Services for Women: Closing the Gaps, INST. OF MED., 109-10 
http://cnsne,vs.com/sites/default/files.ldocuments/INSTITUTE0k200Ft:;b20MEDICIN 
E-PREVENTIVE'ib20SERVICES%,20REPORT.pdf (last visited January 28, 2014). 
FDA-approved contraception methods and devices include controversial drugs such 
as Ella and Plan B. Birth Control Guide, OFFICE OF WOMEN'S HEALTH, FOOD & 
DRUG AD:to.lIN., http://w,v,v.fda.gov/downloads/forconsumers/byaudience/forwomen/ 
freepublications/ucm356451.pdf(last visited January 28, 2014). 

11. As of the date of this article's publication, ninety~four cases challenging 
the HHS Mandate have been filed. See HHS Mandate Jnfor1nation Central: Legal 
Challenges to the HHS Mandate, THE BECKET FUND FOR RELIGIOUS LIBERTY, 
http://w,v,v.becketfund.org/hhsinformationcentral/ (last visited January 28, 2014). 
So far, the plaintiffs in those cases are "winning handily, having obtained 
preliminary relief in seventeen of the cases, and being denied relief in only six." 
Mark L. Rienzi, Unequal Treatn1ent of Religious Ex:ercises Under RFRA: 
Explaining the Outliers in the HHS Mandate Cases, 99 VA. L. REV. ONLINE 10, 10 
(2013). 

12. Technically, because it is a federal regulation, the issue is ,vhether the 
HHS Mandate violates the religious employers' rights under the Religious Freedom 
Restoration Act ("RFRA"). 42 U.S.C. §§ 2000bb-2000bb-4 (2009). But RFRA was 
enacted "to restore the compelling interest test as set forth in Sherbert v. Verner, 
374 U.S. 398 (1963) and Wisconsin v. Yoder, 406 U.S. 205 (1972) and to guarantee 
its application in a11 cases ,vhere free exercise of religion is substantially 
burdened." 42 U.S.C. § 2000bb((b)(l) (2009). In short, RFRA simply applies the 
Free Exercise Clause to federal statutes and regulations ,vithout inquiring into 
whether those statutes and regulations are "neutral [and] generally applicable," as 
required by Emp't Div., Dep't of Human Res. of Oregon v. Smith, 494 U.S. 872, 881 
(1990). Accordingly, this article treats the HHS Mandate cases as constitutional, 
not statutory challenges. 

13. Korte v. Sebelius, 528 F. App'x 583 (7th Cir. 2012). 
14. Annex Med., Inc. v. Sebelius, No. 13-1118, 2013 WL 1276025 (8th Cir. Feb. 

1, 2013) at *1, *3. 
15. Conestoga Wood Specialties Corp. v. Sec'y of U.S. Dep't of Health & 

Human Servs., 724 F.3d 377, 417 (3d Cir. 2013), cert. granted, 134 S. Ct. 678 (U.S. 
2013). 

16. Autocam Corp. v. Sebelius. 730 F.3d 618, 620 (6th Cir. 2013). 
17. Hobby Lobby Stores. Inc. v. Sebelius, No. 12-6294, 2012 WL 6930302, at *1 

(10th Cir. Dec. 20, 2012). 
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no one18 when the Supreme Court recently granted certiorari 
to the cases out of the Third and Tenth circuits. 19 

Supreme Court decisions have not given much clarity to 
the question of whether and when to afford constitutional 
rights to corporations. In 1978, however, the Court tried to 
sum up a rule for when corporations ought to be denied 
constitutional rights: 

Certain "purely personal" guarantees, such as the 
privilege against compulsory self-incrimination, are 
unavailable to corporations and other organizations 
because the "historic function" of the particular guarantee 
has been limited to the protection of individuals. Whether 
or not a particular guarantee is "purely personar' or is 
unavailable to corporations for some other reason depends 
on the nature, history, and purpose of the particular 
constitutional provision. 20 

But a closer look at the wide array of Supreme Court 
decisions on the matter reveals that the "purely personal" 
standard is not the only test the Court has used to decide 
the constitutional rights of corporations. Nor is it enough 
simply to decide whether corporations are "persons," as some 
commentators suggest.21 Rather, to determine what 
constitutional rights corporations enjoy, the Supreme Court 
has used a variety of approaches, some of which contradict 
each other. 

How these approaches can inform the Court's imminent 
decision on corporate Free Exercise rights is the subject of 
this Article. Specifically, this Article surveys the major 

18. Ruthann Robson, Um'ted States Supreme Court Grants Certiorari on 
Religious Claims of' Secular For-Profit Corporation, CONSTITUTIONAL LAW PROF 
BLOG (November 26, 2013), 
http://lawprofessors.typepad.com/conlaw/2013/11/united-states-supreme-court
grants-certiorari-in-religious-claims-of-secular-for-prof.html (noting that the grant 
of certiorari was "widely expected."). 

19. Memo Granting Certiorari, Conestoga Wood Specialties Corp. v. Sebelius, 
134 8. Ct. 678 (2013) No. 13-354; Memo Granting Certiorari, Sebelius v. Hobby 
Lobby Stores, Inc., 134 S. Ct. 678 (2013) No. 13-354. 

20. First Nat1 Bank of Bos. v. Bellotti, 435 U.S. 765, 778 n.14 (1978) (citations 
omitted). 

21. Adam Schiff, The Supreme Court Sti11 Thinks Corporations Are People, 
THE ATLANTIC, http://www.theatlantic.com/politics/archive/2012/07/the-supreme
court-still-thinks-corporations-are-people/259995/ (last visited Jan. 27, 2014) 
(criticizing the Citizens Unitedholding for its "staggering naivete."). 
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constitutional rights the Supreme Court has applied to 
corporations, documents the Court's rationale for granting 
or denying corporations certain rights, and uses this 
precedent to show why secular, for-profit corporations ought 
to enjoy Free Exercise rights. 22 Part I of this Article 
describes the two dominant theories of the corporation 
employed by the Court and explains which theory fits best in 
a modern context. Part II surveys select constitutional 
provisions the Court has applied to corporations and briefly 
analyzes whether the Court's opinions in those cases favors 
applying the Free Exercise Clause to for-profit corporations. 
Part III explains why the Court's precedent, viewed 
holistically and historically, favors applying the Free 
Exercise Clause to for-profit corporations. 

I. THEORIES OF THE CORPORATION 

Perhaps the most instructive principles the Supreme 
Court has used in deciding the constitutional rights of 
corporations have been the theories of corporate nature. 
Although there are numerous views on the nature of the 
corporation,23 two dominant theories have emerged and 
informed the Court's holdings: the artificial and aggregate 
theories.24 To understand the reasoning the Court applied to 

22. It is important to mention here what this Article does not do. This Article 
does not explore all the various theories under \Vhich Free Exercise might be 
granted or denied to corporations. Some such theories include associational 
standing, Ronald J. Colombo, The Naked Private Square, 51 Hous. L. REV. 1 
(2013), and reverse veil~piercing, Stephen M. Bainbridge, Using Reverse Piercing to 
Vindicate the Free Exercise Rights of Incorporated Employers, 16 GREEN BAG 2D 
235 (2013) http://\vw\v.greenbag.org/v16n3/v16n3_articles_bainbridge.pdf. Rather, 
this Article analyzes the rationale the Supreme has already utilized in determining 
whether a corporation has certain constitutional rights. 

23. For a detailed analysis of theories of the corporation in American legal 
thought, see generally David Millon, Theo1ies of the Corporation, 1990 DUKE L.J. 
201; Michael D. Rivard, Note, Toivard A General Theo1y of Constitutional 
Personhood: A Theory of Constitutional Personhood fbr Transgenic Humanoid 
Species, 39 UCLA L. REV. 1425 (1992). 

24. The artificial theory is also sometimes called the "creature, concession, [orJ 
fiction" theory. Carl J. Mayer, Personalizing the Impersonal: Corporations and the 
Bj/J of Rights, 41 HASTINGS L.J. 577, 580 n.16 (1990). Indeed, "[t]he terminology for 
these theories can be confusing because commentators and jurists have sometimes 
used the terms interchangeably, separately, or inconsistently and there are many 
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the Constitutional provisions surveyed below, it is important 
to have at least a cursory understanding of these theories. 

A. The Artificial Theory of the Corporation 

Chief Justice John Marshall summed up the artificial 
theory of the corporation in what appears to be the first case 
applying the constitution to corporations, Dartmouth 
College v. Woodward: "A corporation is an artificial being, 
invisible, intangible, and existing only in contemplation of 
law. Being the mere creature of law, it possesses only those 
properties which the charter of its creation confers upon it, 
either expressly, or as incidental to its very existence."25 In 
short, this theory holds that because a corporation owes its 
existence to the state, its characteristics and rights are 
under near-absolute state control.26 The Supreme Court has 
utilized this theory to reject or abridge three corporate 
constitutional rights: privileges and immunities, the 
privilege against self-incrimination, and the right against 
unreasonable searches and seizures.27 

B. The Aggregate Theory of the Corporation 

The aggregate theory of the corporation views 
corporations as "nothing but aggregations of private 
individuals (analogous in this regard to partnerships)."28 

Under this theory, corporations take on the constitutional 
rights of its shareholders: "The rights and securities 
guaranteed to persons ... cannot be disregarded in respect 
to these artificial entities called 'corporations' any more than 

variations on the theories." Elizabeth Pollman, Reconceiving Corporate 
Personhood, 2011 UTAH L. REV. 1629, 1641 n.71 (2011). 

25. Dartmouth College v. Woodward, 17 U.S. (4 Wheat.) 518, 636 (1819). 
26. The theory in which this conclusion is rooted had its origins in English 

common law, which considered incorporation "a special privilege, awarded by the 
state for the pursuit of public purposes." Carl J. Mayer, Personalizing the 
Impersonal: Corporations and the Bill of Rights, 41 HASTINGS L.J. 577, 580 (1990). 
AB described infra Part LC., this theory is somewhat outdated, as incorporation is 
no longer a privilege reserved for a select few, by which a monopoly is granted for 
the public good. 

27. See infra Part II.A, 11.B, 11.C. 
28. David Millon, Theories of the Corporation, 1990 DUKE L.J. 201, 202. 
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they can be in respect to the individuals who are the 
equitable owners of the property belonging to such 
corporations."29 The most notable use of the aggregate theory 
of the corporation for constitutional purposes is found in the 
Equal Protection Clause cases.30 

C. The Modern Corporation: Which Theory Fits? 

As the below survey illustrates, the Supreme Court has 
been less than consistent in adopting a theory of the 
corporation for purposes of applying constitutional rights to 
corporations.31 In some cases, most notably the Fourth and 
Fifth Amendment cases, the Supreme Court has denied 
constitutional rights because a corporation is an artificial 
being that enjoys only those rights bestowed upon it by the 
legislature. 32 On the other hand, the Court has also extended 
constitutional rights, usually in Equal Protection cases, to 
corporations based on the recognition that a corporation is 
merely an aggregation ofindividuals.33 

The case law seems schizophrenic and self-contradictory 
at times, largely because the cases applying artificial theory 
date back to the time when the corporate charter was much 
different than it is today. While at one time corporations 
were much rarer, existed by special permission of the 
sovereign for special public purposes, and largely held 
monopolistic powers, that arrangement is a vestige of the 
era before the Industrial Revolution. 34 

Today, incorporation is surprisingly simple and cheap, and 
is viewed as a vehicle for promoting economic activity and 
gathering capital rather than as a tool of the state for public 
works.35 With the proliferation of "permissive incorporation" 

29. Gulf, Colo. & Santa Fe Ry. Co. v. Ellis, 165 U.S. 150, 154 (1897) (emphasis 
added). 

30. See inti-a Part IL 
31. See Id. 
32. Infi"a Part 11.B, 11.C. 

33. Infi"a Part 11.D. 

34. See Elizabeth Pollman, Reconceiving Co1porate Personhood, 2011 UTAH L. 
REV. 1629, 1640 (2011). 

35. Seeid. 
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ought to come recognition that the state no longer, in reality, 
reserves the right to discriminate in the granting of 
corporate charters. 36 Accordingly, the state's power over the 
corporation has eroded as the nature of the corporation has 
changed. As one scholar puts it, 

... the concession theory may still describe an important 
aspect of corporations, but it does not fully mesh with 
contemporary times; it envisions more state action and 
control than is the case when incorporating is a mere 
administrative formality. As incorporation is no longer a 
special grant there is also no longer any sense of an 
associated monopoly power. Arguably the only 
concessions from the state are limited liability and legal 
personality itself, which scholars have noted cannot be 
practicably achieved through contracting. However, many 
legal thinkers do not see this as enough justification for 
the state to retain a tight leash on corporations, or to 
explain our current jurisprudence that has moved beyond 
this view. Further, as corporations can change their place 
of incorporation, switching state or even country, the 
description of corporations as a concession from a 
particular state seems a poor fit in our modern, global 
environment.37 

As such, to simplistically label the corporation as a privilege 
granted by the state does not accurately describe the true 
relationship between the two in modern times. 

In short, the aggregate theory of the corporation-that 
corporations are "merely associations of individuals"38-is 

36. See id. at 1634, 1640. 
37. Id. at 1661-62 (footnotes omitted). 
38. Pembina Consol. Silver Mining & Milling Co. v. Pennsylvania, 125 U.S. 

181, 189 (1888); accord Hale v. Henkel, 201 U.S. 43, 76 (1906) ("A corporation is, 
after all, but an association of individuals under an assumed name and with a 
distinct legal entity. In organizing itself as a collective body it ,vaives no 
constitutional immunities appropriate to such body. Its property cannot be taken 
without compensation. It can only be proceeded against by due process of law, and 
is protected, under the Fourteenth Amendment, against unlawful discrimination."). 
Notably, the Court in Pembina seemed utterly unfazed by the fact that corporations 
"have a succession of members without dissolution." Pembina, 125 U.S. at 189. And 
yet, this is a fact that many commentators claim cuts sharply against granting 
corporations constitutional rights. E.g., N. Y. Times Editorial Board, The Rights of 
Corporations, N.Y. TIMES (Sept. 22, 2009) 
http://ww,v.nytimes.com/2009/09/22/opinion/ 22tuel.html?_r=0 (arguing that 
corporations' constitutional rights "should be quite limited-far less than those of 
people" partly because they are already granted special rights such as "limited 
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more consistent with the modern corporate structure.39 With 
incorporation being so easy and with such little oversight 
done by state legislatures, the corporate structure today 
more resembles an association of individuals than it does a 
state-created entity. Accordingly, the view that corporate 
shareholders waive rights unrelated to their charter simply 
by incorporating gives too much power to the state and not 
enough deference to the owners of the corporation. If the 
High Court is to adopt a theory of the corporation in 
deciding whether corporations have Free Exercise rights, it 
should adopt the aggregate theory. 

IL MAJOR CONSTITUTIONAL RIGHTS 
APPLIED TO CORPORATIONS 

While the Supreme Court has not ruled on every 
constitutional right as applied to corporations, there is a 
large handful of rights the Court has granted or denied to 
corporations. Justice Blackmun tried to sum them up in 
1989, but even he did not mention every corporate 
constitutional right the Court has decided: 

[Al corporation has no Fifth Amendment privilege against 
self-incrimination or right to privacy. On the other hand, 
a corporation has a First Amendment right to freedom of 
speech and cannot have its property taken without just 
compensation. A corporation is also protected from 
unreasonable searches and seizures and can plead former 
jeopardy as a bar to a prosecution. Furthermore, a 

liability, special rules for the accumulation of assets and the ability to live 
forever."). 

39. Still, the Court is correct in viewing the corporation as a "creature of the 
state" for purposes of self-incrimination and some search and seizure rights. See 
infi-a Part II.B, II.C. These rights are logically vie\ved as '\vaived" by incorporation, 
not because the corporation is under complete control of the state, but because the 
power to investigate the corporation's actions is inherent in the power to enforce 
corporate charters. This is illustrated by the fact that the government's power to 
search and seize is broadest \vhen the search or seizure is "based on the nature of 
[the] business, its license, or any regulation of its activities." G. M. Leasing Corp. v. 
United States, 429 U.S. 338, 354 (1977). Indeed, in 1978 the Court even struck 
down OSHA's inspection provisions because the inspection amounted to 
\Varrantless searches rather than inspection pursuant to a license, business, or 
regulation of activities. See Marshall v. Barlo\v's, Inc., 436 U.S. 307, 324-25 (1978). 
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corporation is entitled to due process and equal protection 
oflaw.4° 

What follows is a non-comprehensive but emblematic 
survey of Supreme Court cases applying constitutional 
rights to corporations, a description of the Court's reasoning 
in each group of cases, and an analysis of how the Court's 
reasoning might apply to the corporate Free Exercise 
question. 

A. Privileges and Immunities 

The Privileges and Immunities Clause of Article IV and 
the Fourteenth Amendment41 seem quite uncontroversial as 
it relates to their application to corporations. It has long 
been established that corporations are not protected by 
these clauses.42 

The reason for this is twofold. First, as far back as 1839, 
the Court has relied on the artificial theory of the 
corporation to hold that "[ w ]henever a corporation makes a 
contract, it is the contract of the legal entity; of the artificial 
being created by the charter; and not the contract of the 

40. Browning~Ferris Indus. of Vt., Inc. v. Kelco Disposal, Inc., 492 U.S. 257, 
284-85 (1989) (citations omitted). 

41. To be precise, the Fourteenth Amendment includes a Privileges 01· 

Immunities Clause, U.S. CONST. amend XIV, § 1, while Article IV contains a 
Privileges and Immunities Clause, U.S. CONST. art. IV, § 2. This distinction is 
legally insignificant, as "[i]t is widely recognized that the Privileges and 
Immunities Clause of Article IV, Section 2 served as a precursor of the Privileges or 
Immunities Clause of Section 1 of the Fourteenth Amendment." Douglas G. Smith, 
The Privileges and Immunities Clause of Article Iv, Section 2: Precursor of Section 
1 of the Fourteenth Amendment, 34 SAN DIEGO L. REV. 809, 816 (1997). Therefore, 
this article will treat them the same for purposes of applying to corporations the 
rights contained in those provisions. 

42. See W. & S. Life Ins. Co. v. State Ed. of Equalization, 451 U.S. 648, 656 
(1981) ("[T]he Privileges and Immunities Clause is inapplicable to corporations." 
(citation omitted)); Selover, Bates & Co. v. Walsh, 226 U.S. 112, 126 (1912) ("[l]t is 
well settled that a corporation cannot claim the protection of the clause of the 
Fourteenth Amendment which secures the privileges and immunities of citizens of 
the United States against abridgment or impairment by the law of a State." 
(citation omitted)); W. Turf Ass'n v. Greenberg, 204 U.S. 359, 363 (1907) ("[Al 
corporation cannot be deemed a citizen within the meaning of the clause of the 
Constitution of the United States which protects the privileges and immunities of 
citizens of the United States against being abridged or impaired by the law of a 
[s]tate."); Orient Ins. Co. v. Daggs, 172 U.S. 557, 561 (1899); Blake v. McClung, 172 
U.S. 239, 259 (1898); Paul v. Virginia, 75 U.S. (8 Wall.) 168, 175 (1868); Bank of 
Augusta v. Earle, 38 U.S. (13 Pet.) 519, 587 (1839). 
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individual members."43 Second, the Privileges and 
Immunities Clauses protect citizens, not persons,'4 and 
corporations are not citizens for purposes of those clauses."15 

Thus, the text of both Article IV and the Fourteenth 
Amendment preclude a corporation from asserting rights 
"which belong to its members as citizens of a state."46 

However, the holding that corporations are not citizens 
has not been consistently applied by the Court. For example, 
corporations are citizens for purposes of jurisdictional 
questions under Article III,'7 which gives federal courts 
jurisdiction over "Controversies between two or more States; 
between a State and Citizens of another State; between 
Citizens of different States; between Citizens of the same 
State claiming Lands under Grants of different States, and 
between a State, or the Citizens thereof, and foreign States, 
Citizens or Subjects."'8 Notably, in holding that corporations 
are citizens for jurisdictional purposes, the Supreme Court 
specifically rejected the artificial entity theory, reasoning 

43. Bank of Augusta, 38 U.S. at 587. 
44. U.S. CONST. art. IV, § 2 ("The Citizens of each State shall be entitled to all 

Privileges and Immunities of Citizens in the several States.") (emphasis added); 
U.S. CONST. amend. XIV, § 1 ("No State shall make or enforce any la\v which shall 
abridge the privileges or immunities of citizens of the United States .... ") 
(emphasis added). 

45. Selover, Bates & Co. v. Walsh, 226 U.S. 112, 126 (1912) (''it is ,vell settled 
that a corporation cannot claim the protection of the clause of the Fourteenth 
Amendment which secures the privileges and immunities of citizens of the United 
States against abridgment or impairment by the la\v of a State" (citations omitted); 
Orient Ins. Co. v. Daggs, 172 U.S. 557, 561 (1899) ("A corporation is not a citizen 
\vithin the meaning of the provision, and hence has not 'privileges and immunities' 
secured to 'citizens' against state legislation. This \Vas decided in Paul v. Virginia, 8 
Wall. 168, against a corporation upon which were imposed conditions for doing 
business in the State of Virginia, and has been repeated in many cases since, 
including one at the present term."); Blake v. McClung, 172 U.S. 239, 259 (1898) 
("But it is equally well settled, and \ve now hold, that a corporation is not a citizen 
\Vithin the meaning of the constitutional provision that 'the citizens of each State 
shall be entitled to all privileges and immunities of citizens in the several states."') 
(citations omitted). 

46. Bank of Augusta, 38 U.S. at 587. 

47. Louisville, Cincinnati, & Charleston R.R. Co. v. Letson, 43 U.S. (2 How.) 
497, 500 (1844). 

48. U.S. CONST. art. III,§ 2. 
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that the individuals making up the corporations are "the 
substance, the real parties."49 

Thus, while the use of artificial entity theory in the 
Privileges and Immunities cases is attractive to opponents of 
corporate Free Exercise, the Court's reasoning may be too 
narrow to apply to the Free Exercise Clause. The Court has 
already repudiated much of the reasoning of the Privileges 
and Immunities cases in the jurisdictional context, so it 
would not be a stretch to decline to apply the reasoning in 
the Free Exercise context. Just as the shareholders are the 
"real parties" in jurisdictional matters, corporate Free 
Exercise claims find their root in the beliefs of the owners of 
the corporation. This is especially true in the HHS Mandate 
cases, where all the corporations are closely held by people 
who share a common faith. 

Furthermore, and perhaps more determinatively, the Free 
Exercise Clause does not limit its protection to "citizens" as 
the Privileges and Immunities clauses do. Thus, textually, it 
would be difficult to extend the holding that corporations are 
not citizens and therefore not entitled to Privileges and 
Immunities to the Free Exercise Clause, which simply states 
that "Congress shall make no law ... prohibiting the free 
exercise [of religion] .... "50 This Founder's choice here to 
broadly protect the right rather than merely the right holder 
starkly contrasts with other provisions in the Constitution 
which specifically mention rights held by "citizens,"51 and 

49. Louisville, Cincinnati, & Charleston R.R. Co., 43 U.S. at 500. ("In other 
words, when a suit is brought in a Circuit Court of the United States, by or against 
a corporation, the court with reference to the question of jurisdiction, depending on 
the character of the parties, overlooks the artificial person, the mere legal entity, 
which cannot be either citizen or alien, and regards only the natural persons of 
whom it is composed. They are the substance, the real parties; the corporate 
character and style are only the form and name under which they are presented. As 
far as this question is concerned, the members of the corporation are regarded as 
individuals jointly suing or being sued. If they have the requisite character, if they 
are citizens of a different state or states from the other party to the suit, the case 
falls within the constitutional provision."). 

50. U.S. CONST. amend. 1. 
51. U.S. CONST. art. IV,§ 2 ("The Citizens of each State shall be entitled to all 

Privileges and Immunities of Citizens in the several States."); U.S. CONST. amend. 
XV, § 1 ("The right of citizens of the United States to vote shall not be denied or 
abridged by the United States or by any State on account of race, color, or previous 
condition of servitude."); U.S. CONST. amend. XIX ("The right of citizens of the 
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"persons."52 In that same vein, it would be even more of a 
stretch to extend the "citizenship" reasoning of the 
Privileges and Immunities cases to RFRA, which specifically 
protects "a persons exercise of religion."53 

B. Self-Incrimination 

The Fifth Amendment protection against self
incrimination does not apply to corporations. 54 In holding 
such, the Supreme Court followed two lines of reasoning. 
First, the Court noted that the right to not incriminate 
oneself is "purely personal,"55 drawing on the Fifth 
Amendment doctrine that "the papers and effects which the 
privilege protects must be the private property of the person 
claiming the privilege, or at least in his possession in a 

United States to vote shall not be denied or abridged by the United States or by any 
State on account of sex."); U.S. CONST. amend. XXIV ("The right of citizens of the 
United States to vote in any primary or other election for President or Vice 
President, for electors for President or Vice President, or for Senator or 
Representative in Congress, shall not be denied or abridged by the United States or 
any State by reason of failure to pay any poll tax or other tax."); U.S. CONST. 
amend. XXVI ("The right of citizens of the United States, who are eighteen years of 
age or older, to vote shall not be denied or abridged by the United States or by any 
State on account of age."). 

52. U.S. CONST. art. III, § 3 ("No Person shall be convicted of Treason unless 
on the Testimony of two Witnesses to the same overt Act, or on Confession in open 
Court."); U.S. CONST. amend. V ("No person shall be held to answer for a capital, or 
otherwise infamous crime, unless on a presentment or indictment of a Grand Jury, 
except in cases arising in the land or naval forces, or in the Militia, ,vhen in actual 
service in time of War or public danger; nor shall any person be subject for the 
same offence to be twice put in jeopardy of life or limb; nor shall be compelled in 
any criminal case to be a witness against himself, nor be deprived of life, liberty, or 
property, ,vithout due process of law; nor shall private property be taken for public 
use, ,vithout just compensation."); U.S. CONST. amend. XIV, § 1 ("All persons born 
or naturalized in the United States, and subject to the jurisdiction thereof, are 
citizens of the United States and of the State ,vherein they reside. No State shall 
make or enforce any law ,vhich shall abridge the privileges or immunities of 
citizens of the United States; nor shall any State deprive any person of life, liberty, 
or property, without due process of law; nor deny to any person within its 
jurisdiction the equal protection of the laws."). 

53. 42 U.S.C. § 2000bb-l(a) (1993) (emphasis added). 

54. United States v. White, 322 U.S. 694, 699 (1944); accord Bellis v. United 
States, 417 U.S. 85, 89-90 (1974); Okla. Press Publ'g Co. v. Walling, 327 U.S. 186, 
208 (1946); Hale v. Henkel, 201 U.S. 43, 74--75 (1906). 

55. tt'11ite, 322 U.S. at 699; accord Bellis, 417 U.S. at 90; Okla. Press Publ'g 
Co., 327 U.S. at 208; Hale; 201 U.S. at 74--75. 
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purely personal capacity."56 This requirement, the Court 
reasoned, illustrates that the one exercising the privilege 
must be the one holding it, and is thus "purely personal." 

Second, the Court espoused the artificial theory of the 
corporation, noting that a corporation is a "creature of the 
State ... with special privileges and franchises."57 

Accordingly, the state reserves the right "to investigate [the 
corporation's] contracts and find out whether it has exceeded 
its powers."58 The individual, the Court reasoned, "owes no 
such duty to the State" because his rights derive from 
nature.59 But the corporation's rights, created by the state, 
are subject to the exercise of the state's sovereignty.60 As 
such, 

[I]ndividuals, when acting as representatives of a 
collective group, cannot be said to be exercising their 
personal rights and duties nor to be entitled to their 
purely personal privileges. Rather they assume the rights, 
duties and privileges of the artificial entity or association 
of which they are agents or officers and they are bound by 
its obligations. 61 

In other words, a representative of a corporation takes on 
the characteristics, rights, and responsibilities of the legal 
entity, not its shareholders. 

Both of these reasons for denying the Fifth Amendment 
privilege to corporations easily fit into an argument against 
corporate Free Exercise rights. If the artificial theory of the 
corporation applies to Free Exercise rights as it does to the 
privilege against self-incrimination, then shareholders 
cannot assert their own personal rights through the 
corporation, for the representative of a corporation 
"assume[s] the rights, duties and privileges of the artificial 
entity or association of which they are agents or officers."62 

56. White, 322 U.S. at 699; accord Bellis, 417 U.S. at 90. 
57. Hale, 201 U.S. at 74. 
58. Id. at 75. 
59. Id. at 74. In the Court's own words, the rights of the individual "existed by 

the law of the land long antecedent to the organization of the state." Id. 
60. Id. 
61. White, 322 U.S. at 699. 
62. Id. 
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Likewise, religious exercise is nowhere to be found in a 
typical for-profit corporate charter or statute granting rights 
and powers to a corporation, so corporations, as "creature[s] 
of the state," are subject to regulations limiting the 
corporation's rights and power to engage in religious 
exercise. 

On the other hand, religious exercise is not necessarily 
"purely personal," as is the Fifth Amendment privilege. To 
conclude that the privilege is "purely personal," the Court 
cited a long-standing Fifth Amendment doctrine that "the 
papers and effects which the privilege protects must be the 
private property of the person claiming the privilege, or at 
least in his possession in a purely personal capacity."63 But 
there is no Free Exercise analog to this doctrine; in fact, in 
Gonzales v. 0 Centro Espirita Beneficente Uniao do Vegetal, 
the Supreme Court unanimously granted Free Exercise 
rights to a church organized as a nonprofit corporation." 
Thus, the Court's proclamation that the corporation may not 
assert "purely personal privileges" may not apply in the 
context of the Free Exercise Clause. 

In addition, by granting a corporate charter, the state does 
not reserve the right to control all aspects of the 
corporation's operations. Rather, the state's creation of the 
corporation implies only the authority to "find out whether 
[the corporation] has exceeded its powers," an authority that 
cannot be undermined by the invocation of the Fifth 
Amendment. 65 In other words, when a state grants a 
charter, it may enforce the charter's provisions by 
demanding documents that might show the corporation has 
exceeded the charter. But rarely, if ever, will the invocation 
of the Free Exercise Clause interfere with that power of the 
state the way the invocation of Fifth Amendment does. 
Indeed, the HHS Mandate does not seek to enforce the 
corporate charter at all; it is a general regulation applying to 
all business entities. 

63. Id 

64. Gonzales v. 0 Centro Espirita Beneficente Uniao Do Vegetal, 546 U.S. 418, 
423 (2006). 

65. Hale v. Henkel, 201 U.S. 43, 75 (1906). 
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C. Search and Seizure 

The Fourth Amendment protection against unreasonable 
searches and seizures generally applies to corporations,66 but 
the protection works slightly different for corporations than 
it does for individuals. Most notably, the Supreme Court has 
indicated that "corporations can claim no equality with 
individuals in the enjoyment of a right to privacy."67 

The main reason the Court has lowered the privacy rights 
of corporations is its apparent adoption of the artificial 
theory of the corporation. According to the Court, 
corporations are "endowed with public attributes .... They 
have a collective impact upon society, from which they 
derive the privilege of acting as artificial entities."68 

Accordingly, the government retains the "broad visitorial 
power"69 and the right to maintain an "enhanced measure of 
regulation."70 However, this does not mean that corporations 
are at the complete mercy of the state. Rather, the Court has 
stated that state searches of corporations must be 
"sufficiently limited in scope, relevant in purpose, and 

66. G. M. Leasing Corp. v. United States, 429 U.S. 338, 353 (1977) ("Nor can it 
be claimed that corporations are without some Fourth Amendment rights."); Okla. 
Press Publ'g Co. v. Walling, 327 U.S. 186, 205-06 (1946) ("[T]he Fourth 
Amendment has been held applicable to corporations .... "); Silverthorne Lumber 
Co. v. United States, 251 U.S. 385, 392 (1920) (''But the rights of a corporation 
against unlawful search and seizure are to be protected even if the same result 
might have been achieved in a lawful way."); Hale, 201 U.S. at 76 ("[W]e do not 
wish to be understood as holding that a corporation is not entitled to immunity, 
under the Fourth Amendment, against unreasonable searches and seizures.") 
(emphasis in original). 

67. United States v. Morton Salt Co., 338 U.S. 632, 652 (1950) (citing United 
States v. White, 322 U.S. 694 (1944)); accord Cal. Bankers Ass'n v. Shultz, 416 U.S. 
21, 66-67 (1974). The reasonableness of a search or seizure is a concept the Court 
has often seen fit to adjust to the special circumstances of each case. See Andrew B. 
Kartchner, Note, Virginia in the Driver's Seat: How the Supreme Court of Virginia 
Can Help the Supreme Couzt of the United States Finally Establish the Drm1k~ 
Driving Exception to Anonymous Tips Laiv, 25 REGENT U. L. REV. 185, 199-204 
(2013). 

68. Morton Salt Co., 338 U.S. at 652 (1950). 
69. Okla. Press Publ'gCo., 327 U.S. at 204. 
70. Morton Salt Co., 338 U.S. at 652. 
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specific in directive so that compliance will not be 
unreasonably burdensome."71 

This rationale, based on an artificial theory of the 
corporation, lends itself to the argument that the Free 
Exercise Clause should not be applied to corporations. 
Corporations are subject to broad regulation by the 
government due to their artificial nature and voluntary 
existence. Thus, a business that wishes to incorporate 
should expect the state to maintain its broad authority to 
regulate the corporation. If a business wishes to avoid the 
state's broad power to regulate corporations, then it may 
either remain unincorporated or dissolve the corporate 
structure. 

The Supreme Court has also lowered corporations' privacy 
rights when businesses enter into "pervasively regulated" 
industries such as alcohol and firearms. 72 In such situations, 
a business "open[s] itself to intrusions that would not be 
permissible in a purely private context."73 However, this 
does not give the government free reign to search corporate 
property. Rather, the search must be "based on the nature of 
its business, its license, or any regulation of its activities."74 

Furthermore, "regulatory inspections [must] further urgent 

71. See v. City of Seattle, 387 U.S. 541, 544 (1967); accord Morton Salt Co., 
338 U.S. at 652 ("Of course a governmental investigation into corporate matters 
may be of such a s,veeping nature and so unrelated to the matter properly under 
inquiry as to exceed the investigatory power. But it is sufficient if the inquiry is 
within the authority of the agency, the demand is not too indefinite and the 
information sought is reasonably relevant.") (citations omitted); Okla. Press Publ'g 
Co., 327 U.S. at 208 ("[T]he Fourth, if applicable, at the most guards against abuse 
only by ,vay of too much indefiniteness or breadth in the things required to be 
'particularly described,' if also the inquiry is one the demanding agency is 
authorized by lav,r to make and the materials specified are relevant. The gist of the 
protection is in the requirement, expressed in terms, that the disclosure sought 
shall not be unreasonable."). 

72. United States v. BisweU, 406 U.S. 311, 316 (1972); accord Colonnade 
Catering Corp. v. United States, 397 U.S. 72, 77 (1970). 

73. G. M. Leasing Corp. v. United States, 429 U.S. 338, 353 (1977). This 
principle does not exclusively apply to corporations, but it is notable because cases 
applying this reasoning almost always involve corporations. 

74. Id. at 354. Indeed, in 1978 the Court even struck do,vn OSHA's inspection 
provisions because the inspections amounted to ,varrantless searches rather that 
inspection pursuant to a license, business, or regulation of activities. Marshall v. 
Barlow's Inc., 436 U.S. 307, 325 (1978). 
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federal interest, and the possibilities of abuse and the threat 
to privacy [must not be] of impressive dimensions."75 

This second reason for lowering the privacy rights of 
corporations cuts in favor of extending Free Exercise rights 
to corporations, particularly in the context of the HHS 
Mandate. Corporate plaintiffs challenging the mandate 
include a woodworking company, a religious book publisher, 
and a hobby store. None of these industries are "pervasively 
regulated" the way the firearms and tobacco industries are, 76 

so it would be a far cry to say that the companies 
challenging the HHS Mandate have waived their Free 
Exercise rights by entering their respective industries. Even 
if they were, the HHS Mandate has nothing to do with 
enforcing those companies' licenses 77 or regulating their 
industries; rather, the HHS Mandate applies to all 
businesses, regardless of industry. 

D. Equal Protection 

In a famous, albeit short, declaration in 1886, the 
Supreme Court unequivocally applied the Equal Protection 
Clause to corporations. In Santa Clara County v. Southern 
Pacific Railroad CompanY, the Court refused to even hear 
argument on the subject, although it was clearly an issue in 
the case: 

The court does not wish to hear argument on the question 
whether the provision in the Fourteenth Amendment to 
the Constitution, which forbids a State to deny to any 
person within its jurisdiction the equal protection of the 
laws, applies to these corporations. We are all of opinion 
that it does. 78 

75. Biswell, 406 U.S. at 317. 
76. However, there may be some industries that could conceivably fall under 

the "pervasively regulated" criteria. For example, a pharmacy-corporation \Vhose 
shareholders oppose abortion-related drugs may have lowered Free Exercise rights 
in the context of a contraception mandate because that industry is highly 
regulated. 

77. Indeed, there is no indication that any of the corporations challenging the 
HHS Mandate are even required to obtain a license. 

78. Santa Clara Cnty. v. S. Pac. R.R. Co., 118 U.S. 394, 396 (1886). 
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Although not without its critics, 79 this unanimous holding 
(if it can be called a holding) has seen no sign of erosion in 
subsequent cases.80 

The Santa Clmc1 Court gave no reason for its unanimous 
agreement that the Equal Protection Clause applies to 
corporations, but the main principle derived from 

79. E.g., Wheeling Steel Corp. v. Glander, 337 U.S. 562, 580 (1949) (Douglas, 
J., dissenting) ("I can only conclude that the Santa Clara case was wrong and 
should be overruled."); Carl J. Mayer, Personalizing the Impersonal: Corporations 
and the Bill of Rights, 41 HASTINGS L.J. 577, 581 (1990) (lamenting Santa Clara as 
the first time the Supreme Court personalized corporations for purposes of 
constitutional analysis and noting that "the popular literature marks [1886] as the 
year that the corporation 'stole' the fourteenth amendment."); Morton J. Hor\vitz, 
Santa Clara Revisited: The Development of Corporate Theory, 88 W.VA. L. REV. 
173, 183 (1985) (blaming Santa Clara for the proliferation of corporate 
constitutional rights). 

80. See Wheeling Steel Co1p., 337 U.S. at 580 (Douglas, J., dissenting) ("Every 
one of our decisions upholding legislation as applied to corporations over the 
objection that it violated the Equal Protection Clause has assumed that they are 
entitled to the constitutional protection."); Metro. Life Ins. Co. v. Ward, 470 U.S. 
869, 881 n.9 (1985) ("It is \Vell established that a corporation is a 'person' within the 
meaning of the Fourteenth Amendment.") (citing W. & S. Life Ins. Co. v. State Ed. 
OfEqualization of Cal., 451 U.S. 648, 660 (1981)); W. & S. Life Ins. Co. v. State Ed. 
of Equalization of Cal., 451 U.S. 648, 656 (1981) ("[T]he Equal Protection Clause 
remains as a possible ground for invalidation of the California tax."); Grosjean v. 
Am. Press Co., 297 U.S. 233, 244 (1936) ("A corporation, \Ve have held, is not a 
'citizen' \Vithin the meaning of the privileges and immunities clause. But a 
corporation is a 'person' \Vithin the meaning of the equal protection and due process 
of law clauses, which are the clauses involved here.") (internal citations omitted); 
Selover, Bates & Co. v. Walsh, 226 U.S. 112, 126 (1912) (invalidating a Minnesota 
state law, in favor of a corporation, on Equal Protection grounds); Hale v. Henkel, 
201 U.S. 43, 76 (1906) ("A corporation... . [I]s protected, under the 14th 
Amendment, against unlawful discrimination."); N\v. Nat'l Life Ins. Co. v. Riggs, 
203 U.S. 243, 253 (1906) ("It is true, also, that a corporation ... may invoke the 
protection of that clause of the Fourteenth Amendment which declares that no 
State shall 'deny to any person \Vithin its jurisdiction the equal protection of the 
la\vs.'") (citations omitted); Gulf, Colo. & Santa Fe Ry. Co. v. Ellis, 165 U.S. 150, 
154 (1897) ("It is \vell settled that corporations are persons \Vithin the provisions of 
the Fourteenth Amendment of the Constitution of the United States. The rights 
and securities guaranteed to persons by that instrument cannot be disregarded in 
respect to these artificial entities called corporations any more than they can be in 
respect to the individuals \vho are the equitable o\vners of the property belonging to 
such corporations. A State has no more power to deny to corporations the equal 
protection of the la\v than it has to individual citizens.") (internal citations 
omitted); Pembina Consol. Silver Mining & Milling Co. v. Pennsylvania, 125 U.S. 
181, 188-89 (1888) ("The inhibition of the amendment that no State shall deprive 
any person within its jurisdiction of the equal protection of the la\VS, was designed 
to prevent any person or class of persons from being singled out as a special subject 
for discriminating and hostile legislation. Under the designation of 'person' there is 
no doubt that a private corporation is included,") 
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subsequent cases is the rejection of the artificial-entity'31 in 
favor the aggregate theory. In these cases, the Court 
describes corporations as "merely associations of individuals 
united for a special purpose" and cites Chief Justice John 
Marshall's famous line from Providence Bank v. Billings: 
''The great object of a corporation is to bestow the character 
and properties of individuality on a collective and changing 
body of men."82 The aggregate theory has made it easy for 
the Court to apply the Equal Protection Clause to 
corporations because of the innate link implied between the 
corporation and the individuals it comprises: 

The rights and securities guaranteed to persons ... 
cannot be disregarded in respect to these artificial entities 
called corporations any more than they can be in respect 
to the individuals who are the equitable owners of the 
property belonging to such corporations. A State has no 
more power to deny to corporations the equal protection of 
the law than it has to individual citizens. 83 

The Court's adoption of the aggregate theory of the 
corporation in this context is perhaps one of the most 
damaging principles to opponents of Free Exercise rights for 
corporations. If a corporation is ''but an association of 
individuals"84 that takes on "the character and properties of 

81. Indeed, the Court explicitly distinguished its Privileges and Immunities 
cases from its Equal Protection cases. Grosjean, 297 U.S. at 244. 

82. Pembina Consol. Silver Mining & Milling Co., 125 U.S. at 189 (quoting 
Providence Bank v. Billings, 29 U.S. (4 Pet.) 514, 562 (1830)); accord Hale, 201 U.S. 
at 76 ("A corporation is, after all, but an association of individuals under an 
assumed name and with a distinct legal entity. In organizing itself as a collective 
body it waives no constitutional immunities appropriate to such body. Its property 
cannot be taken without compensation. It can only be proceeded against by due 
process of law, and is protected, under the Fourteenth Amendment, against 
unlawful discrimination."). Notably, both Chief Justice Marshall and the Court in 
Pembina seemed utterly unfazed by the fact that corporations "have a succession of 
members without dissolution," a fact that many commentators claim cuts sharply 
against granting corporations constitutional rights. E.g., New York Times 
Editorial, TiJe Rights of Corporations, N.Y. TIMES (Sept. 21, 2009), 
http://www.nytimes.com/2009/09/22/opinion/22tuel.html?_r=0 (arguing that 
corporations' constitutional rights "should be quite limited-far less than those of 
people" partly because they are already granted special rights such as "limited 
liability, special rules for the accumulation of assets and the ability to live forever"). 

83. Gulf, Colo. & Santa Fe Ry. Co. v. Ellis, 165 U.S. 150, 154 (1897) (emphasis 
added). 

84. Hale, 201 U.S. at 76. 
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individuality,"85 then the individual rights-including the 
Free Exercise rights-of a corporations' shareholders 
logically ought to be imputed to the corporation. While this 
approach may not be applicable to large, publicly held 
corporations whose shareholders undoubtedly hold a variety 
of religious views, it is certainly applicable to close 
corporations, such as those challenging the HHS Mandate, 
whose shareholders are often friends or family members who 
share a belief system. In such a case, the aggregate theory of 
the corporation suggests that the individual shareholders' 
faith is applied to the corporation and should thus be 
protected by the Free Exercise Clause. 

E. Due Process 

Like its companion the Equal Protection Clause,86 the Due 
Process Clause87 has been held to protect corporations, 88 but 
with several caveats. The Court has separated the three 
particular rights protected by the Due Process Clause-life, 
liberty, and property-and treated them differently when 
applied to corporations. Specifically, the Court has 
sometimes refused to afford corporations "liberty'' without 

85. Pen1bina Consol. Silver Mining & Milling Co., 125 U.S. at 189 (quoting 
Providence Bank v. Billings, 29 U.S. (4 Pet.) 514, 562 (1830)). 

86. The Due Process and Equal Protection clauses are often linked together in 
constitutional analysis, and the same holds true when it comes to applying the 
Fourteenth Amendment to corporations. E.g., Grosjean, 297 U.S. at 244 ("[A] 
corporation is a 'person' ,vithin the meaning of the equal protection and due process 
of law clauses."); Hale, 201 U.S. at 76 ("A corporation ... can only be proceeded 
against by due process of law, and is protected, under the Fourteenth Amendment, 
against unlawful discrimination."). 

87. Although the Fifth and Fourteenth Amendment Due Process clauses have 
some differences, like their application to the federal and state governments 
respectively, they are usually analyzed under the same rubric. French v. Barber 
Asphalt Paving Co., 181 U.S. 324, 329 (1901). Accordingly, this Article addresses 
them both collectively. 

88. E.g., Helicopteros Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 413-
14 (1984); Hale, 201 U.S. at 76; Noble v. Union River Logging R.R. Co., 147 U.S. 
165, 176 (1893); Minneapolis & St. Louis Ry. Co. v. Beck,vith, 129 U.S. 26, 28 
(1889); Grosjean, 297 U.S. at 244; see also Selover, Bates & Co. v. Walsh, 226 U.S. 
112, 125-26 (1912) {applying the Due Process Clause to a corporation \Vithout 
holding that corporations have Due Process rights, but specifically mentioning that 
corporations do not have rights under the Privileges and Immunities Clause). 
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due process89 but has uniformly applied the Due Process 
Clause when corporations' property rights are at issue.90 The 
Court is yet to determine whether corporations are entitled 
to due process before being deprived of "life. "91 

The Court's reasoning for this approach is not clear, but 
some reasonable deductions can be made. First, it appears 
that the Court recognizes that owning property is a 
quintessential corporate function. As the Court explained in 
Hale v. Henkel, "In organizing itself as a collective body [the 
corporation] waives no constitutional immunities 
appropriate to such body. . . . It can only be proceeded 
against by due process of law .... "92 This passage suggests 
that while corporate rights are not unlimited, the right to 
not be deprived of property without due process is 
"appropriate" to the corporation, which is specifically 
allowed to own property.93 

89. W. Turf Ass'n v. Greenberg, 204 U.S. 359, 363 (1907) ("[T]he liberty 
guaranteed by the Fourteenth Amendment against deprivation without due process 
of law is the liberty of natural, not artificial, persons."); Nw. Nat'l Life Ins. Co. v. 
Riggs, 203 U.S. 243, 255 (1906) ("The liberty referred to in [the Due Process Clause) 
is the liberty of natural, not artificial persons."). But see Joseph Burstyn, Inc. v. 
Wilson, 343 U.S. 495, 500-01 (1952). 

90. E.g., Hale, 201 U.S. at 76 ("A corporation['s] ... property cannot be taken 
without compensation. It can only be proceeded against by due process of law."); 
Noble, 147 U.S. at 176 ("A revocation of the approval of the Secretary of the 
Interior, however, by his successor in office was an attempt to deprive the plaintiff 
of its property without due process of law, and was, therefore, void."); Minneapolis 
& St. Louis Ry. Co., 129 U.S. at 28 ("We admit also, as contended by him, that 
corporations can invoke the benefits of provisions of the Constitution and laws 
which guarantee to persons the enjoyment of property, or afford to them the means 
for its protection, or prohibit legislation injuriously affecting it."); Selover, Bates & 
Co., 226 U.S. at 125 ("It is manifest from these views that plaintiff in error was not 
by the enforcement of the Minnesota statute deprived of its property without due 
process of law."). 

91. Wheeling Steel Corp. v. Glander, 337 U.S. 562, 579 (1949) (Douglas, J., 
dissenting) ("It has never been held that they are persons whom a State may not 
deprive of'life' within the meaning of the second clause of the second sentence."). 

92. 201 U.S. at 76 (emphasis added). 
93. Justices Douglas and Black vehemently disagreed with this conclusion. In 

his dissent in Wheeling Steel Corp. v. Glander, Justice Douglas made a textual 
argument against extending any rights under Section 1 of the Fourteenth 
Amendment to corporations. 337 U.S. 562, 579 (1949) (Douglas, J., dissenting). He 
pointed out that because the first sentence of that section, which provides that "[a}ll 
persons born or naturalized in the United States, and subject to the jurisdiction 
thereof, are citizens of the United States and of the State wherein they reside," U.S. 
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The property-based reasoning behind extending only 
property rights to corporations under the Due Process 
Clause suggests that the Free Exercise Clause might not 
protect corporations; religious exercise seems far less 
"appropriate" to corporations than property rights do. 
Moreover, the Supreme Court has even denied the 
Fourteenth Amendment right of "liberty" without due 
process to corporations, a right that is strongly analogous to 
Free Exercise rights.94 

F. Takings and Contract Clauses 

While the Supreme Court has consistently extended to 
corporations rights under the Takings95 and Contracts 

CONST., amend. XIV, § 1, does not apply to artificial persons, neither should the 
Due Process Clause: 

It requires distortion to read 'person' as meaning one thing, then another 
,vithin the same clause and from clause to clause. It means, in my opinion, 
a substantial revision of the Fourteenth Amendment. As to the matter of 
construction, the sense seems to me to be with Mr. Justice Woods in 
Insurance Co. v. Ne,v Orleans, supra, p. 88, where he said, 'The plain and 
evident meaning of the section is, that the persons to whom the equal 
protection of the la,v is secured are persons born or naturalized or endowed 
with life and liberty, and consequently natural and not artificial persons. 

Id. A decade earlier, Justice Black argued that the Fourteenth Amendment should 
not be applied to corporations because of the amendment's history. Conn. Gen. Life 
Ins. Co. v. Johnson, 303 U.S. 77, 85-86 (1938) (Black, J., dissenting). It was not 
passed to protect corporations, he argued, but because "something more was 
necessary in the ,vay of constitutional protection to the unfortunate race ,vho had 
suffered so much." Id. at 86. 

94. Yet, the text of the Fourteenth Amendment itself suggests that something 
more than natural persons were contemplated by the drafters of the Due Process 
Clause. Contra Wheeling Steel Corp., 337 U.S. at 579 (Douglas, J., dissenting) 
(arguing that the text of the Fourteenth Amendment denies corporations all Due 
Process rights); Conn. Gen. Life Ins. Co., 303 U.S. at 87-89 (Black, J., dissenting) 
(same). The first sentence of Section 1 extends citizenship to "[a]ll persons born or 
naturalized in the United States," U.S. CONST. amend. XIV, but the Due Process 
Clause has no such qualifier. By specifying ,vhat type of person is entitled to 
citizenship, but leaving the protection of the Due Process Clause without such 
specificity, the drafters of the Fourteenth Amendment clearly indicated that the 
Due Process Clause protects all persons, natural and artificial. As the legal maxim 
goes, expressio unius est exclusio alterius. 

95. Hale, 201 U.S. at 76 ("[A corporation's] property cannot be taken without 
compensation."); Pa. Coal Co. v. Mahon, 260 U.S. 393, 415 (1922); Chicago, B. & Q. 
R. Co. v. City of Chicago, 166 U.S. 226, 241 (1897). The Supreme Court even 
extended Takings Clause protection to a Russian corporation. Russian Volunteer 
Fleet v. United States, 282 U.S. 481, 489 (1931). 
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Clauses,96 it has done little to explain its rationale. However, 
it seems that the real force behind these decisions is 
property and contract rights. 97 The Court has not elaborated 
on why property and contract rights are integral in applying 
the Takings and Contracts Clauses to corporations, but 
there are three possible answers. 

First, the Court could simply be applying a pro-commerce 
policy. If corporations could not be protected against 
government interference in property and contract rights, 
then corporations would be hesitant to promote commerce by 
exercising those rights. Second, the Court could be adopting 
the artificial theory of the corporation. Under this theory, 
because the state specifically grants contract and property 
rights to corporations, it follows that those rights ought to be 
protected by the Takings and Contract Clauses. Third, the 
Court could be adopting the aggregate theory of the 
corporation, reasoning that the individual shareholders of 
the corporation have contract and property rights which are 
imputed to the corporation. A small piece of dicta from 1906 
suggests that this is the Court's rationale: "A corporation is, 
after all, but an association of individuals under an assumed 
name and with a distinct legal entity. In organizing itself as 
a collective body it waives no constitutional immunities 

96. Allied Structural Steel Co. v. Spannaus, 438 U.S. 234, 250-51 (1978) ("But 
we do hold that if the Contract Clause means anything at all, it means that 
Minnesota could not constitutionally do what it tried to do to the company in this 
case."). The Contracts Clause has even been held to apply to a corporation that was 
literally created-not just recognized-by the state for public purposes, U.S. Trust 
Co. of N.Y. v. New Jersey, 431 U.S. 1, 4, 33 (1977), and which was ''heav[ily] 
depend[ent] on public financing." Id. at 34 (Brennan, J., dissenting). 

97. Mahon, 260 U.S. at 415 ("The protection of private property in the Fifth 
Amendment presupposes that it is wanted for public use, but provides that it shall 
not be taken for such use without compensation. A similar assumption is made in 
the decisions upon the Fourteenth Amendment. When this seemingly absolute 
protection is found to be qualified by the police power, the natural tendency of 
human nature is to extend the qualification more and more until at last private 
property disappears. But that cannot be accomplished in this way under the 
Constitution of the United States." (internal citations omitted)); Chicago, B. & Q. R. 
Co., 166 U.S. at 241 ("In our opinion, the affirmance of such judgment [which takes 
property from a corporation without compensation] by the highest court of the state 
is a denial by that state of a right secured to the owner by that instrument."). 
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appropriate to such body. Its property cannot be taken 
without compensation."98 

Because it relied so much on property- and contract-based 
rationale, the Court's reasoning in the Takings and 
Contracts Clause cases is only minimally helpful in 
determining whether corporations have Free Exercise 
rights. After all, the Free Exercise Clause has very little, if 
anything, to do with property or contracts. However, the 
Court's apparent endorsement of the aggregate theory of the 
corporation is informative; if corporations can assert the 
rights of its shareholders, then some corporations probably 
have Free Exercise rights. Close corporations with 
shareholders who share a common faith, such as those in the 
HHS Mandate cases, would likely prevail under this 
theory.99 

G. Free Speech 

Since the Citizens United decision, it is well known that 
the Free Speech Clause applies to corporations, 100 despite 
the rarely-acknowledged fact that Citizens United was not 
the first Supreme Court decision to hold such. 101 The Court 

98. Hale, 201 U.S. 43, 76 (dictum) (deciding Hale on Due Process grounds). 
99. Opponents of corporate Free Exercise rights may argue that there is a 

difference bet\veen prope1·ty and contract rights, \vhich are inherent in the 
O\vnership of a corporation, and Free Exercise rights, \vhich are only tangentially 
implicated. All shareholders in eve1y corporation always share a common interest 
in the corporate property and contracts. On the other hand, not all corporate 
shareholders will ahvays share a common religion. 

100. Citizens United v. FEC, 130 S. Ct. 876, 899-900 (2010). 
101. To make this point clear, the Cjtizens United court cited a litany of cases. 

Id (citing Turner Broad. Sys., Inc. v. FCC, 520 U.S. 180, 117 (1997); Denver Area 
Educ. Telecomm. Consortium, Inc. v. FCC, 518 U.S. 727 (1996); Turner Broad. Sys., 
Inc. v. FCC, 512 U.S. 622 (1994); Simon & Schuster v. Members of the N.Y. State 
Crime Victims Ed., 502 U.S. 105 (1991); Sable Commc'ns of Cal., Inc. v. FCC, 492 
U.S. 115 (1989); Florida Star v. B.J. F., 491 U.S. 524 (1989); Philadelphia 
Newspapers, Inc. v. Hepps, 475 U.S. 767 (1986); First Bank of Bos. v. Bellotti, 435 
U.S. 765, 778 n.14 (1978); Landmark Commc'ns, Inc. v. Virginia, 435 U.S. 829 
(1978); Young v. Am. Mini Theatres, Inc., 427 U.S. 50 (1976); Gertz v. Robert 
Welch, Inc., 418 U.S. 323 (1974); Greenbelt Coop. Publ'g Ass'n, Inc. v. Bresler, 398 
U.S. 6 (1970)). In 1978, the Court used the same tactic in Bellotti, to make the point 
that corporate free speech rights \vere nothing new and, frankly, unremarkable. 
435 U.S. at 778 n.14 (1978). 
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has not only extended this right to for-profit corporations,102 

but also to public utilities corporations,1°3 which are 
considered quasi-governmental entities subject to 
government control. 104 

Interestingly, Free Speech jurisprudence takes an 
altogether different approach when it comes to corporations. 
Instead of analyzing the nature of the entity asserting the 
right or the purposes for which the right is asserted, the 
Supreme Court has held that some speech itself is so sacred 
that it is protected, regardless of the identity of the speaker. 
This reasoning made it easier for the Supreme Court to look 
past the corporate identity of speakers and hold that certain 
restrictions on corporate speech violate the First 
Amendment. 

Specifically, the Court has applied two well-established 
First Amendment principles to extend Free Speech rights to 
corporations. The first of these principles is the Supreme 
Court's long-standing commitment to protecting the "open 
marketplace of ideas.''105 The Court has stressed that the 
First Amendment not only protects individual expression, 
but it "afford[s] the public access to discussion, debate, and 
the dissemination of information and ideas."106 Thus, the 
Court sometimes protects the sacred right of free speech by 
protecting the institutions that carry and facilitate speech 
rather than by protecting only the speaker.107 Media 
corporations, after all, are protected by the First 
Amendment for this very reason, and they have no 
"monopoly on either the First Amendment or the ability to 
enlighten."108 Accordingly, the First Amendment prohibits 
the government from "command[ing] where a person may 

102. E.g., Bellotti, 435 U.S. at 784. 
103. Pac. Gas & Elec. Co. v. Pub. Utils. Comm'n of Cal., 475 U.S. 1, 16 (1986). 
104. See Ark. Elec. Coop. Corp. v. Ark. Pub. Serv. Comm'n, 461 U.S. 375, 398 

(1983); Bench Billboard Co. v. City of Covington, Ky., 465 F. App'x 395, 408 (6th 
Cir. 2012). 

105. Citizens United v. FEC, 130 S. Ct. 876, 906 (2010) (quoting New York 
State Ed. of Elections v. Lopez Torres, 552 U.S. 196, 208 (2008)) 

106. Bellotti, 435 U.S. at 783. 
107. Seeid. 
108. Id. at 782; accoJ'd Citizens United, 130 S. Ct. at 905. 
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get his or her information or what distrusted source he or 
she may not hear."109 

The second reason the Court has extended Free Speech 
rights to corporations is that restricting speech based on the 
identity or interests of the speaker is "all too often simply a 
means to control content."110 The Court recognizes that 
speech restrictions based on the identity of the speaker are 
permissible where the speech would interfere with a 
government function, such as at school or in the military, 111 

but the government generally may not "impose restrictions 
on certain disfavored speakers."112 In short, the Constitution 
does not only protect the speaker, but the speech itself. 

Importantly, the Court has rejected the notion that 
corporate speech is only protected if the speech is related to 
the material interests of the corporation. 113 Before the 
Supreme Court's 1978 decision in First National Bank of 
Boston v. Bellotti, it was commonly thought that property 
rights were the driving force behind the Supreme Court 
granting constitutional rights to corporations. ll4 After all, 
property is perhaps the quintessential corporate power, and 
speech is a legitimate tool to protect a corporation's property 
from unjust taxation, takings, or other government actions. 
Therefore, the theory went, intangible constitutional rights, 
such as free speech or equal protection, could only be 
claimed by a corporation if they were linked to a tangible 
right such as property or derived from an intangible purpose 
for which the corporation was chartered, such as political 
activity. 115 Then-Justice Rehnquist raised these arguments 

109. Citizens United, 130 S. Ct. at 908. 
110. Id. at 898-99; accord Bellotti, 435 U.S. at 784-85. 
111. Citizens United, 130 S. Ct. at 899. 
112. Id. 
113. Id. at 902-03; Bellotti, 435 U.S. at 784. 
114. Bellotti, 435 U.S. at 824-25 (Rehnquist, J., dissenting) ("There can be little 

doubt that when a State creates a corporation \vith the power to acquire and utilize 
property, it necessarily and implicitly guarantees that the corporation will not be 
deprived of that property absent due process of law .... It cannot be so readily 
concluded that the right of political expression is equally necessary to carry out the 
functions of a corporation organized for commercial purposes."). 

115. Id at 825-27 (Rehnquist, J., dissenting). 
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in his dissent in Bellotti, 116 but the majority rejected the 
property-based theory by holding that corporations have 
Free Speech rights even if they "cannot prove, to the 
satisfaction of a court, [that the subject of the speech has] a 
material effect on [the corporation's] business or property."117 

This reasoning weighs strongly in favor of granting Free 
Exercise rights to corporations. First, the Court's protection 
of public access to debate and dissemination of information 
can easily be extended to a protection for public access to 
religion. Religion needs an "open marketplace" just as much 
as political speech if it is to be exercised and promoted 
effectively. And institutions play a large role in promoting 
religion, just as institutions are instrumental in promoting 
speech. Second, if government may not impose restrictions 
on certain disfavored speakers, it should not be able to place 
extra burdens on disfavored religious actors. Just as 
government may not discriminate against speakers who 
choose to voice their opm10ns through for-profit 
corporations, government ought not discriminate against 
people choose to run their businesses in accordance with 
their faith. The Court should be wary that such 
discrimination might be "a means to control" religious 
activity.118 In short, freedom of speech can only be fully 
fostered if the institutions which promulgate speech are 
protected, and the same principle can easily be applied to 
freedom of religion. 

Ill. LESSONS FROM THE SUPREME COURT'S DECISIONS ON 
CORPORATE CONSTITUTIONAL RIGHTS 

A. lllhat the Court Has Said 

Ironically, with all the commentary regarding corporate 
constitutional rights centering on whether corporations are 

116. Id. at 826 (Rehnquist, J., dissenting) ("[I]t might be argued that liberties of 
political expression are not at all necessary to effectuate the purposes for which 
States permit commercial corporations to exist."). 

117. Id. at 784 (majority opinion). 
118. See Citizens United, 130 S. Ct. at 898-99; accord Bellotti, 435 U.S. at 784-

85. 
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"persons," personhood itself has rarely been the Supreme 
Court's reason for denying or granting constitutional rights 
to corporations. Rather, as the above survey reveals, the 
Court has used several other approaches over the years 
when deciding whether a constitutional right applies to a 
corporation. 

First, and foremost, the Court has put great weight on the 
theory ,of the corporation it adopts in its reasoning. 
Naturally, if the Court views the corporation as a creation of 
the state, subject to state oversight, then the Court will be 
much more likely to hold that a corporation may not assert 
constitutional protection to invalidate a regulation or law. 
On the other hand, if the Court views the corporation as 
merely an association of individuals, it will likely impute the 
rights of the individuals to the corporation and allow the 
corporation to assert those rights against state intrusion. As 
noted above, the nature of the corporation in modern times 
is more consistent with the aggregate view of the 
corporation, so this approach favors granting Free Exercise 
rights to corporations. 

Second, the Court recognizes the quintessential corporate 
rights-property and contract-and tends to allow 
corporations to challenge regulations that impair their right 
to manage their property and enforce their contracts. Unlike 
the Due Process, Search and Seizure, Takings, and 
Contracts Clauses, the Free Exercise Clause is not rooted in 
property or contract rights, so this approach probably 
weighs in favor of denying Free Exercise rights to 
corporations. 

Third, the Court looks to the text of the constitutional 
right. Particularly, the use of the word "citizen" rather than 
"person" in some constitutional provisions has swayed the 
Court to hold that those constitutional rights do not apply to 
corporations. The text of the Free Exercise Clause, however, 
is very broad: "Congress shall make no law respecting an 
establishment of religion, or prohibiting the free exercise 
thereof."119 It protects neither "person" nor "citizen"; rather, 
it is a prohibition on government intrusion on religious 

119. U.S. CONST. amend. I. 



114 Regent Journal of Law & Public Policy [Vol. 6 

exercise in general, regardless of the entity's organizational 
identity.120 Thus, the text of the Free Exercise Clause favors 
granting Free Exercise rights to corporations. 

Fourth, the Court looks at the history of the right at issue. 
Rights that historically have been considered "purely 
personal" have been grounds for denying other 
constitutional rights. Importantly, this does not mean that 
"purely personal" rights are rights which have historically 
been exercised or claimed in court by individuals. Rather, 
the question has been whether the right at issue has a 
doctrine associated with it that makes the right private or 
personal as opposed to corporate or associational. The prime 
example is the privilege against self-incrimination, which 
has historically only applied to documents owned by the 
person asserting the right. This Fifth Amendment doctrine 
illustrates the inherently personal nature of the privilege 
against self-incrimination. Free Exercise has no analogous 
doctrine; in fact, in the context of nonprofit religious 
organizations such as churches, Free Exercise rights have 
been applied to groups with little controversy. 121 Therefore, 
because Free Exercise rights are not historically personal, 
the history of the right favors corporate Free Exercise rights. 

Fifth, the Court has protected the institutions that make 
the exercise of certain rights meaningful and effective. 
Specifically, the Court has held that the Free Speech Clause 
not only protects individuals, but it protects the entire 
marketplace of ideas, including corporations that 
promulgate speech. Such institutional protection ought to 
extend also to organizations through which people exercise 
their religion. Likewise, the Court's fear that discrimination 
based on corporate identity might be a means of controlling 
speech content is applicable in the Free Exercise context; 

120. Ronald J. Colombo, The Naked Private Square, 51 Haus. L. REV. 1, 70 
(2013) ("[T]he [First] Amendment's proclamation that 'Congress shall make no law 
respecting an establishment of religion, or prohibiting the free exercise thereof 
could (and should, I suggest) be read as enjoining Congress from prohibiting any 
religiously motivated conduct, regardless of the actor."). 

121. Gonzales v. 0 Centro Espirita Beneficente Uniao do Vegetal, 546 U.S. 418, 
439 (2006) (unanimous decision). 
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indeed, government control of religious activity is the very 
purpose of the Free Exercise Clause. 

But aside from the Supreme Court's rationale for granting 
or denying rights to corporations, perhaps the most notable 
observation derived from reading the Supreme Court's 
corporate constitutional rights cases is that most 
constitutional rights are available to corporations. The only 
major exceptions-Privileges and Immunities and the Fifth 
Amendment Privilege122-are notably narrow. Thus, 
granting corporations constitutional rights such as Free 
Speech and Free Exercise may not the "dramatic break" 
from Supreme Court precedent that Justice Stevens and 
other critics of Citizens Unitedhave decried. 123 

B. What the Court Has Not Said 

Many of the arguments courts are using to withhold Free 
Exercise protection from corporations have no root in 
Supreme Court jurisprudence. For example, glaringly absent 
from the Supreme Court's precedent has been the question 
of whether a corporation is capable of exercising a certain 
constitutional right. Yet, many courts considering the HHS 
Mandate have held that the Free Exercise Clause does not 
extend to corporations because 

[g]eneral business corporations do not, separate and 
apart from the actions or belief systems of their 
individual owners or employees, exercise religion. 
They do not pray, worship, observe sacraments or 
take other religiously-motivated actions separate 
and apart from the intention and direction of their 
individual actors. Religious exercise is, by its nature, 
one of those "purely personal" matters referenced in 

122. Justice Stevens vvould add voting and running for office to this list of 
constitutional rights not afforded to corporations. Citizens United, 130 S. Ct. at 930 
(Stevens, J., dissenting) ("In the context of election to public office, the distinction 
bet\veen corporate and human speakers is significant. Although they make 
enormous contributions to our society, corporations are not actually members of it. 
They cannot vote or run for office."). 

123. Id {Stevens, J., dissenting) ("The majority's approach to corporate 
electioneering marks a dramatic break from our past."). 
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Bellotti which is not the province of a general 
business corporation. 124 

Yet, if the ability to exercise a right "separate and apart 
from the actions ... of their individual owners or employees" 
were required for a corporation to assert a constitutional 
right, no corporation could claim any right, because all 
corporations only do that which they are directed to do by 
their operators. After all, even churches "do not pray, 
worship, observe sacraments or take other religiously
motivated actions" independent from their operators, yet the 
Supreme Court has unanimously extended Free Exercise 
rights to incorporated churches.125 

Additionally, the Supreme Court has never held that the 
purpose or type of the corporation determines whether that 
corporation is entitled to a particular constitutional right. 126 

In fact, if the Court's reasoning in Bellotti seems to say the 
opposite-if a for-profit corporation can engage in protected 
speech that has nothing to do with the corporation's 
interests or purposes, then a corporation ought to be able to 
engage in protected religious activity that is not connected to 
the corporation's interests or purposes. Nevertheless, some 
courts considering the HHS Mandate have held that only 
religious organizations are entitled to Free Exercise 
rights.127 Such a holding is without-and perhaps against
Supreme Court precedent. 

124. Hobby Lobby Stores, Inc. v. Sebe!ius, 870 F. Supp. 2d 1278, 1291 (W.D. 
Okla. 2012); accord Conestoga Wood Specialities Corp. v. Sebelius, 917 F. Supp. 2d 
394, 407 (E.D. Pa. 2013). 

125. Gonzales, 546 U.S. at 439 (unanimous decision). 

126. The Supreme Court has, however, held that an organization has standing 
to assert the rights of its members only if "the interests it seeks to protect are 
germane to the organization's purpose." Hunt v. Wash. State Apple Adver. Comm'n, 
432 U.S. 333, 343 (1977). Although the Supreme Court has not applied this holding 
to corporations, there is a strong argument that the reasoning in analogous. 

127. Conestoga Wood Specialities Corp., 917 F. Supp. 2d at 407 ("We find the 
distinction between religious organizations and secular corporations to be 
meaningful, and decline to act as though this difference does not exist."); Korte v. 
HHS, 912 F. Supp. 2d 735, 745 (S.D. Ill. 2012) ("[A] corporation that has primarily 
a secular purpose, such as construction, can be distinguished from a 'religious' 
corporation."). 
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CONCLUSION 

While the question, "Are corporations people?" may be the 
center of the popular debate regarding the constitutional 
rights of corporations, the Supreme Court rarely uses the 
"personhood" argument to grant or deny rights to corporate 
entities. Instead, the Court has relied heavily on corporate 
theory and the text and history of the Constitution itself. 
With these analytical approaches in mind, it appears that 
the Constitution does protect the Free Exercise rights of for
profit corporations. 


