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I. INTRODUCTION 

This Article will first review the international scope of 
the problem of sex-selective abortion. Second, it will 
examine the growing prevalence of this practice within 
certain sub-populations in the United States. Third, this 
Article will review the constitutionality of proposed federal 
legislation and current state laws banning the practice. 
Fourth, it will make suggestions about how challenges to the 
constitutionality of federal legislation and current state laws 
may be defended. 

IL SEX-SELECTNE ABORTION INTERNATIONALLY 

More than 40 million abortions are performed worldwide 
each year .1 More than 85 percent of all abortions occur in 
developing countries. 2 Many of these abortions target 
unborn baby girls, chosen for abortion solely because of their 

* Samuel B. Casey is the Managing Director & General Counsel of THE 
JUBILEE CAMPAIGN'S LAW OF LIFE PROJECT (JC·LOLP); David Bartholomew 
Waxman is Senior Counsel, and Amy Pedagno is Staff Counsel, at JC·LOLP. Their 
biographical information as well as information about JC·LOLP can be found at 
http://www.lawoflifeproject.org/AboutUs. 

1. Gilda Sedgh et al., Induced Abo1·tion: Incidence and Trends Wo1·ld1vide 
Ii-om 1995 to 2008, 379 THE LANCET 625, 629 (2012). 

2. Id 
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gender.3 Around the globe, women are missing in the 
millions - aborted, killed, or neglected to death. "In 1990 
an Indian economist, Amartya Sen, put the number at 100 
million; the toll is higher now ."4 This is due, in large part, to 
the fact that instead of the normal worldwide 105 boys to 
girls ratio "[i]n China and northern India more than 120 
boys are being born for every 100 girls."5 

While the tendency may be to assume this issue is only 
showing up in India and China, these problems are 
becoming pervasive even in the developed world. In 
December 2012, a Canadian MP pushed Parliament to 
denounce sex-selective abortions at a time when studies 
show an increasing number of women are using ultrasounds 
to determine the sex of unborn children for the purposes of 
sex-selective abortions.6 Additionally, in 2012, the U.S. 
House of Representatives considered but did not enact H.R. 
3541, the Prenatal Nondiscrimination Act (PRENDA), a sex
selective abortion ban. 7 

Given the growing pervasiveness of sex-selective 
abortion, the international community's silence on this 
issue, particularly at the United Nations, while explainable, 
is appalling.s As Nehaluddin Ahmad stated: 

3. See gene1'!llly :MARA HVISTENDAHL, Unnatural Selections: Choosing Boys 
over Girls,and the Consequences for a World Full of Men (New York;Public Affairs, 
2011); see also Nicholas Eberstadt, The Global War Against Baby Girls, THE NEW 
ATLANTIS 33, Fall 2011, at 3·18, http://www.thenewatlantis.com/publications/the
globla·war·against·baby girls. 

4. Gende1-cide, THE ECONOMIST, Mar. 6, 2010, at 13. 

5. Id. 
6. Gloria Galloway, Tory MP Presses for Ban on Sex-Selective Abortion 

Motion, THE GLOBE AND MAIL (Toronto), Dec. 5, 2012. 
7. PRENATAL NoN·DISCRIMINATION ACT OF 2012, H.R. 3541, 112th Cong, 

(2012). Largely identical versions of PRENDA that was ultimately debated in the 
House in 2012 have been re·introduced in the House of Representatives and Senate 
in 2013 and are currently pending in the 113th Congress. See PRENATAL 
NONDISCRIMINATION ACTS OF 2013, H.R 447 and S.B. 138, 113th Cong. (2013). 
Discussion of PRENDA throughout this Article refers to the 2012 versions of the 
Bill, but it is the hope of the Authors that the discussion contained herein will 
inform the debate and consideration of the currently pending versions of PRENDA. 

8. For an explanation, see HVISTENDAHL, supra note 3 ("If 160 million women 
were missing from the U.S. Population, you would notice ... But women have not 
disappeared from North America. They have disappeared from Asia and Eastern 
Europe ... Gender imbalance has been treated as a local problemFalselt is not a 
local problem ... Sex selection defies culture, nationality, and creed. Gender 
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According to the United Nations, there are, on average, 
105 females to every 100 males in most countries of the 
world. But this pattern, tellingly, does not hold in four 
countries where female infanticide and feticide are still 
practiced: India, where there are 93 women to every 100 
men; Bangladesh and Afghanistan, where the ratio is 94 to 
100; and China, where there are only 88 women to every 100 
men. 9 

A look at China and India provides useful background 
knowledge for understanding the genuine problems caused 
by sex-selective abortion. 

A. China: An Informative Case Study into the Culture 
Creating and Perpetuating Sex-Selective Abortion 

China's One-Child Policy not only leads to a number of 
human rights violations but is also inextricably linked to 
sex-selective abortion. As a result of the One-Child Policy, 
women pregnant with a second child may be kidnapped from 
their homes and subjected to forced abortions even if they 
are near ready to give birth. They are often forcibly 
sterilized if they do not have the required pregnancy or birth 
permit or have already otherwise exceeded the One-Child 
Policy limitations. 10 Families, already with meager finances, 
are granted ultimatums: pay exorbitant fines or abort. 
Husbands and wives are beaten and imprisoned for 
violations of the policy. 11 Moreover, women are ostracized in 
their communities if they speak out against the One-Child 
Policy and the Chinese Family Planning Officials' flagrant 
disregard of human dignity .12 

imbalance has hit Vietnam ... the Caucasus countries-Azerbaijan, Georgia, and 
ArmeniaFalseit has hit the BalkansFalsethe gender imbalance is a local problem in 
the way a superpower's financial crisis is a local problem, the way a neighboring 
country's \Var is a local problem. Sooner or later it affects you."). 

9. Nehaluddin Ahmad, Female Feticide in India, 26 ISSUES L. & MED. 13, 13-
14 (2010). 

10. Congressional-Executive Commission on China, llOTH CONG. 
Congressional-Executive Commission on China Annual Report 2008 96 (2008). 

11. Id. at 96--97. 

12. Id 
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Current statistics also indicate the One-Child Policy is 
leading toward a significant economic crisis due to the 
absence of millions of children who have been aborted 
during the last several decades.13 The One-Child Policy 
encourages violent birth control methods such as forced 
abortion, sterilization, sex-selection abortion, coercive fines, 
and imprisonment, and also serves as an excuse for Family 
Planning Officials to engage in what ultimately constitutes 
genocide, gendercide, and torture. 14 

B. China's One-Child Policy 

China's One-Child Policy, established by Chinese leader 
Deng Xiaoping in 1979, aimed to limit the country's 
population growth. It is the greatest attempt by any country 
in the history of the world to limit human reproduction. 15 To 
aid its goal of reducing the ever-increasing population, the 
government began massive campaigns to promote 
contraception over fertility.16 This meant that procedures 
such as abortion and sterilization were encouraged over 
fertility treatment. 17 The government also created a reward
penalty system: those that abided by the new policy were 
rewarded (e.g., with employment benefits) but those who 
violated it were punished with fines and loss of citizenship 
for their "excess" children.1s 

Article 20 of the Chinese Family Planning Policy 
requires spouses at childbearing age to deliberately take the 
contraceptive measures of family planning, and according to 
some sources, "accept the preferred techniques of family 
planning."19 Since abortion is not excluded as a method of 

13. Id. at 100. 
14. See id. at 96-102. 
15. Lijing Jiang, China.'... One·Child Policy, THE EMBRYO PROJECT 

ENCYCLOPEDIA, http://em.bryo.asu.edu/view/embryo:128367 Oast visited Feb. 26, 
2013, 9:os PM). 

16. Id. 
17. Id. 
18. Id. 
19. Alojz Peterle, Chinese Fo1·ced Abortion 'Inhuman and Degrading, PUB. 

SERV. EUR. (July 11, 2012), 
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family planning, "it can be understood as included as a 
'preferred technique of family planning' and may thus be 
encouraged as a method of birth control."20 

The Policy limits couples to one child, and it has been 
strictly enforced in urban areas. The actual 
implementation, however, varies from location to location. 
In most rural areas, subject to a quota system, families are 
allowed to apply to have a second child if their first-born is a 
daughter or suffers from a physical disability, mental 
illness, or mental retardation. 21 Additionally, children are 
subject to birth spacing (usually three or four years), and 
any additional children will result in large fines. 22 

In the 1970s, the average number of children per woman 
was 2.9 according to a Chinese National Family Planning 
and Reproductive Health Survey conducted in 2001.23 But 
following implementation of the new One-Child Policy, that 
same survey indicated that the birthrate has stabilized since 
1995 to 1.7.24 

In the last several years, Family Planning Officials have 
focused on maintaining low birth rates rather than 
decreasing them further. 25 In 2010, it was reported that 
approximately 85 percent of women use some form of 
contraception to adhere to the One-Child Policy; however, 
there are still "harshly coercive elements" of the policy, and 
the "penalties for unauthorized births were strict."26 For 
example, several provinces still mandate by law a woman in 

http://www.publicserviceeurope.com/article/2205/chinese-forced·abortion-inhuman· 
and-degrading. 

20. Id. 
21. Hu Huiting, Family Planning Law and China's Bii·th Contl"ol Situation, 

CHJNA.ORG.CN (Oct. 18, 2002), 
http://www.china.org.cnienglish/2002/0ct/46138.htm. 

22. See genel'nlly Li Wei-Xiong, Fan1ily Planning in China, MEDIZIN UND 
ETHIK, http://www.medizin·ethik.ch/publik/family_planning.htm (last visited Mar. 
1, 2013) (surveying current family planning policy in China). 

23. Jiang, supl'a note 15. 
24. Id. 
25. BUREAU OF DEMOCRACY, HUMAN RIGHTS & LABOR, U.S. DEP'T OF STATE, 

COUNTRY REPORTS ON HUMAN RIGHTS PRACTICES FOR 2011: CHINA (INCLUDES 
TIBET, HONG KONG, & MACAU) 51 (2011), available at 
http://www.state.gov/documents.organization/186478.pdf. 

26. Id. 
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violation of the policy terminate her pregnancy and at least 
ten additional provinces allow for "'remedial measures' to 
deal with unauthorized pregnancies."27 These statistics do 
not even take into consideration the multiple "remedial 
measures" (i.e., forced abortions and sterilizations) occurring 
across the country in violation of the law.28 

Though the country has succeeded in slowing down its 
population growth, there are also serious consequences of 
such a policy: the male to female ratio is dramatically 
different; forced abortions, forced sterilizations, and sex
selective abortions abound; and families are forced to pay 
heavy fines if they violate the policy.29 Although designated 
a "temporary measure,"30 this harsh policy-and the legal 
and human rights violations it causes---<:ontinues over a 
quarter-century after its establishment. 

C. The Effects of Chinas One-Child Policy on Women and 
Families 

The cruel contraception practices, policies, and patterns 
associated with the One-Child Policy are degrading and 
inhumane to women, children, and families. Pictures and 
stories of women who are forced to sign consent forms and 
abort their children haunt the international media. 31 If 

27. Id. at 52. 
28. Id. at 52-53. 
29. Steven Ertelt, China MllI'ks 32 Years of Brutal Forced-Abortion One-Child 

Policy, LIFENEWS.COM (Sept. 25, 2012, 4:15 PM), 
http://www.lifenews.com/2012/09/25/china·marks·32·years·of·brutal-forced· 
abortion·one·child·policy. 

30. Alexa Olesen, China One-Child Policy: Government Think Tank Urges 
Country's Leaders To Start Phasing Out Policy Immediately, HUFFINGTON POST 
(Oct. 31, 2012, S:39 PM), http://www.huffingtonpost.com/2012/10/31/china·one· 
child·policy·think·tank·phase·out_n_2050149.html. 

31. See, e.g., Edward Wong, ForcedtoAbort, Chinese Woman Under Pressure, 
N.Y. TIMES (June 27, 2012), at A4; Bo Gu, Gruesome Photos Put Spotlight on 
China's One-Child Policy, NBC NEWS (June 14, 2012, 12:55 PM), 
http:/fbeh:indthewall.nbcnews.com/_news/2012/06/14/12222877-gruesome-photos· 
put-spotlight-on-chinas-one·child·policy; Malcolm Moore, Husband of Chinese 
Woman Forced to Have Abo1·tion 'Disappears: TELEGRAPH (June 26, 2012, 11:39 
PM), http://www.telegraph.eo.uk/news/worldnews/asia/china/9356169/Husband·of· 
Chinese-woman·forced-to·have-abortion·disappears.htm.l; Xin Yu, Scant Progress 
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husbands argue against it, they face beatings or 
imprisonment. Family homes are destroyed and personal 
property is confiscated. Those officials who are responsible 
for putting the policy into practice abuse its limits on a 
regular basis, causing Chinese families to suffer as a 
consequence.32 

Some of the most atrocious effects of the One-Child 
Policy are forced abortion and sterilization, sex-selective 
abortion, coercive fines, and imprisonment.33 However, 
these are just the immediate physical effects. Women suffer 
lasting psychological trauma as a result of the experiences 
they are forced to endure, and this has a significant impact 
on the mental health-and often the financial stability-of 
their families, as well. 34 

D. Forced Abortions and Sterilizations 

Because of regional birth quotas under the One-Child 
Policy, forced abortions and sterilizations are 
commonplace.35 In the early years of the 21st century, an 
estimated ten thousand forced abortions occurred each year 
as a result of the One-Child Policy.36 In 2010, China's 
Guangdong Province aimed to sterilize approximately 9,500 
people, some forcibly, by April 26th of that year.37 

Listed below are several of the many Chinese forced 
abortion and sterilization victims whose stories have been 

on Rights: HRW, RADIO FREE As!A (Feb. 1, 2013), 
http://www.rfa.org/english/news/china/rights-02012013155649.html. 

32. BUREAU OF DEI\10CRACY, HmIAN RIGHTS & LABOR, sup1'8 note 25, at 52. 
33. Peterle, supra note 19. 
34. Vicky Jiang, Of the 13 Million Abortions in China, Most A1·e Fo1·ced, THE 

EPOCH TThlES {Aug. 31, 2009, 1:29 PM), http://www.theepochtimes.com/n2/china
news/one·child·policy·abortions·in-china·most-are·forced·21819.html. 

35. See generally Thousands at Risk of Forced Sterilization in China, AM.NESTY 
INTERNATIONAL (Apr. 22, 2010), http:f/www.amnesty.org/en/news·and· 
updates/thousands·risk·forced-sterilization·china·2010-04-22 (discussing forced 
abortions and number of forced sterilizations in one Chinese province). 

36. Grahain Button, China's One-Ch11d Policy and the Population Explosion, 
10 INDIAN J. ECON. & Bus. 467, 476 (2011). 

37. Thousands at Risk of Fo1·ced Sterilization in China, supra note 35. 
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noted by international organizations that advocate against 
forced abortion. 38 

Feng Jianmei was kidnapped from her home and forced 
to undergo an abortion when she was seven months 
pregnant. Her dead baby was tossed onto the bed beside 
her. Her husband took pictures of the scene and released 
them to the international media. He was later beaten when 
he was discovered trying to meet with an attorney, and was 
forced to flee. The couple finally settled with the Chinese 
government after the international community showed such 
outrage. 39 

Zhang Wenfang was nine months pregnant when eleven 
Family Planning Officials dragged her from her home and 
forced her to receive two injections into her stomach. 
Though she went into labor, she received no medical help 
and lost consciousness. When she awoke, she was forced to 
sign a form acknowledging that her baby was aborted and 
her uterus had been surgically removed. Today, she 
continues to suffer severe health problems and is unable to 
financially support herself.4° 

Ma Jihong was seven months pregnant with her third 
child when a dozen Family Planning Officials came to her 
home and demanded she obtain an abortion. When she tried 
to run from them, she was caught, forced into a vehicle, and 
driven to the hospital. Upon arrival, she had so many 
injuries she required an oxygen mask; however, it was taken 
away from her in order for the abortion to be performed. 
Twelve hours later, her family was informed she had died on 
the operating table. When her family arrived at the 

38. Complaint Letter from the Coal. to End Violence Against Pregnant Women 
to the United Nations Comm'n on the Status of Women 2-10 (July 31, 2012) 
(hereafter "UNCSW Complaint"), 
http://www.lawoflifeproject.org/sites/default/files/pdffonechild/one_child_complaint. 
pelf (providing victims' stories on forced abortion and sterilization). 

39. Id. at 3-4. Bo Gu, G1·uesome Photos Put Spotlight on China's One·Child 
Policy, NBC NEWS, http://behindthewall.nbcnews.com/_newsf2012.06/14/12222877-
gruesome·photos·put·spotlight·on·chinas-one·child-policy (last visited Mar. 11, 
2013). 

40. UNCSW Complaint Letter, supra note 38, at 2-3. 
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hospital, they found her dead and alone-left on a hospital 
bed.41 

Zhong Xuexiang and her husband were both beaten by 
Family Planning Officials when they came to her home to 
take her to be sterilized. Today, she continues to suffer 
severe effects from the poorly conducted surgery.42 

Based on these reports (and others not listed), it is clear 
that women and their husbands who violate the One-Child 
Policy are subjected to beatings, imprisonment, forced 
abortions, and forced sterilizations. Additionally, China has 
the highest female suicide rate of any country in the world. 
Approximately five hundred women take their own lives 
each day. 43 While there may be other contributive causes, 
Reggie Littlejohn, Founder and President of Women's Rights 
Without Frontiers, believes this unusually high female 
suicide statistic is directly related to coercive family 
planning.44 These birth control methods are atrocities 

41. Id. at 10. Tania Branigan, Chinese Abo1·tion Death Due to Birth Quota 
Enforcement, Family Claims, THE GUARDIAN (OCT. 21, 2011, 9:44 EDT), 
h ttp:ff www.guardian.co.uk/world/2011/ oct/21/chinese ·abortion-death-birth-quota· 
claims. 

42. UNCSW Complaint Letter, supra note 38, at 5-6. 

43. Reggie Littlejohn, China's Coercive Population Control: f.VRWF Files 
Co1np}aint Against China, WOMEN'S RIGHTS WITHOUT FRONTIERS (Aug. 1, 2012), 
http://www.womensrightswithoutfrontiers.org/blog/?p=717. While male suicide 
rates are usually at least twice as high as female suicide rates in every country for 
which data are available (see Catherine Rampel, Suicide Rates, Around the Worla'.. 
ECONOMIX: Explaining the Science of Everyday Life, NEW YORK TIMES, December 
9, 2009, http://economix.blogs.nytimes.com/2009/12/09/suicide-rates-around-the
world), China is one of the very few countries where the female suicide rates are 
higher than male suicide rates. In fact, a 2008 study found that female suicides 
outnumber male suicides in China by a 3:1 ratio and that overall China's suicide 
rate in among the highest in the \vorld. See Law, Samuel and Liu, Pozi (February, 
2008), ''Suicide in China.: Unique demog1·aphic patterns and relationship to 
depressive disorder'; CURRENT PSYCHIATRY REPORTS 10 (1): 80-86, 
doi:10.1007/s!l920-008-0014-5, PMID 18269899, found at http:// 
link.springer.com/article/10.1007%2Fsll920-008-0014-5 

44. Id. See also Reggie Littlejohn, China: Woman Dies Afte1· Fo1·ced 
Ste1ilization, http:l/www.womensrightswithoutfrontiers.org/blogl?p=lOlO Oast 
accessed Apr. 9, 2013) (documenting the story of Shen Hongxia who died after she 
was forcibly sterilized under orders by Family Planning Officers against medical 
recommendations); Reggie Littlejohn, China: WomanS Death by Hanging at Family 
Planning Office Suicide 01· Something Else?, 
http:l/www.womensrightswithoutfrontiers.org/blog/?p=986 (last accessed Apr. 9, 
2013) (discussing the connection between forced sterilizations and China's highest 
female suicide rate in the world). 
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causing Chinese women not only lasting physical side effects 
but also severe psychological trauma. 

The United Nations Programme of Action of the 
International Conference on Population and Development 
makes clear, "in no case should [abortion] be promoted as a 
method of family planning."45 The Human Rights 
Committee has also referred to the sterilization of women 
without their consent as a breach of Article 7 of the 
International Covenant on Civil and Political Rights. 46 On 
December 10, 2012, The Jubilee Campaign delivered its 
"Open Letter" to Chinese President Xi Jinping advising him 
that China's One Child Policy, as it is currently being 
supervised or enforced by China's national and provincial 
family planning officials in many provinces "constitutes 
torture in violation of China's international obligations."47 

Finally, the United Nations Commission on the Status of 
Women (UNCSW) has released an advance "unedited'' 
version of the 'Agreed Conclusions' from its 5 7th Session, 
which met in New York from March 4-15, 2013, under the 
theme: Eliminating Violence Against Women and Girls. 
Among the conclusions, the UNCSW agreed to 

Condemn and take action to prevent violence 
against women and girls in health care settings, 
including sexual harassment, humiliation and 

45. International Conference on Population and Development, Cairo, Egypt, 
Sept. 5-13, 1994, Programme of Action of the International Conference on 
Population and Development, ch. VII, § B(7.24), U.N. Doc. AICONF.171/13: Report 
of the !CPD (Oct. 18, 1994), 
http://www.un.org/popin/icpd/conference/offeng/poa.html. 

46. Sterilization of Women and Gii,Js with Disabilities, HUMAN RIGHTS WATCH 
(Nov. 10, 2011), http://www.hrw.org/news/2011/11/10/sterilization·women·and·girls· 
disabilities. 

47. See Jubilee Campaign's "Open Letter to Chinese President Ji Linpinff' at 
http://www.lawoflifeproject.org/sites/default/files/pdf/onechild/Open_Letter_to_Xi_Ji 
nping_to_End_One_Child,_Policy.pdf. THE UNITED NATIONS CONVENTION AGAINST 
TORTURE AND OTHER CRUEL, INHUMAN OR DEGRADING TREATMENT OR 
PUNISHMENT was ratified in December 1984 and was in full force by June 1987. 
China became a signatory on December 12, 1986, and ratified the Convention on 
October 4, 1988. It is the Jubilee Campaign's stated legal position that China's 
One Child Policy, as it is in fact currently being implemented, violates the 
CONVENTION AGAINST TORTURE to which China is a signatory. The Jubilee 
Campaign's published legal position can be found at: 
http://www.la woflif eproj ect.org/ sites/ def a ul t/files/pdf/onechild/ JC _LO LP _Le gal_Me 
mo_Forced_Abortion_and_the_Convention_Against_Torture.pdf. 
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forced medical procedures, or those conducted 
without informed consent, and which may be 
irreversible, such as forced hysterectomY, forced 
caesarean section, forced sterilization, forced 
abortion, and forced use of contraceptives, 
especially for particularly vulnerable and 
disadvantaged women and girls, such as those 
living with HN, women and girls with 
disabilities, indigenous and afro-descendent 
women and girls, pregnant adolescents and 
young mothers, older women, and women and 
girls from national or ethnic minorities.48 

121 

In the United States, the Chairman of the U.S. House 
Foreign Affairs Subcommittee on Africa Global Health and 
Human Rights, Christopher H. Smith, on July 9, 2012, in his 
Opening Statement on the Subcommittee's Oversight 
Hearing on the "Continued Human Rights Attacks on 
Families in China" said, "Today in China, rather than being 
given maternal care, pregnant women without birth allowed 
permits are hunted down and forcibly aborted. They are 
mocked, ... belittled and ... humiliated." 

In its 2011 Country Report on Human Rights Practices, 
the U.S. State Department found that in China: 

[I]ntense pressure to meet birth limitation 
targets set by government regulations resulted in 
instances of local family-planning officials using 
physical coercion to meet government goals. 
Such practices included the mandatory use of 
birth control and the abortion of unauthorized 
pregnancies. In the case of families that already 
had two children, one parent was often pressured 
to undergo sterilization. 49 

In 2012, China began to take serious notice of 
international pressure and claimed it aimed to end forced 
abortions and sterilizations as well as reevaluate the One· 

48. See 
http://www.un.org/womenwatch/daw/csw/csw57/CSW57_agreed_conclusions_advan 
ce_unedited_version_18_March_2013.pdf (emphasis added). 

49. BUREAU OF DEr-.1:0CRACY, HU:MAN RIGHTS AND LABOR, supra note 25, at 51. 
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Child Policy. In August, a member of a Family Planning 
Committee in Chongqing City allegedly told an advocacy 
group that officials issued a new protocol "under order from 
Beijing" prohibiting forced sterilization and "late-term" 
abortions as a means of enforcing China's One-Child 
Policy.50 

More recently, researchers at China's Developmental 
Research Center have recommended China move toward a 
two-child policy.51 However, Reggie Littlejohn does not 
believe this new policy will solve the problem of forced 
abortions and sterilizations because, in her opinion, the 
implementation of any family planning policy will still 
involve coercive methods.52 

50. Kathleen Gilbert, ChinaS Claim to Have Banned Forced Abortion a Sham: 
Activist, LlFE SlTE NEWS (September 14, 2012, 6:05 p.m. EST), 
http://www.lifesitenews.com/news/chinas·claim·to-have·banned·forced·abortions·a · 
sham-activist. While a single media source has reported that on, August 30, the 
family of planning office in Chongqing City may have issued "an order" prohibiting 
sterilization and banning the use of late-term abortions to enforce China's One· 
Child Policy in that municipal jurisdiction. No such order has been published nor 
is there any documentary evidence of any national change in policy and, most 
importantly, practice. See id In response to this unsubstantiated media report, 
Reggie Littlejohn, founder of Women's Rights Without Frontiers and a key figure in 
the release of Chinese human rights lawyer and activist, Chen Guangcheng 
(himself imprisoned and subjected to house arrest for, inter alia, opposing China's 
One·Child Policy), says any such order is not worth the paper it's written on. Id.; 
Braden Goyette, W'ho is Chen Guangcheng, the Blind Chinese Activist Jf'ho 
Recently Escaped from House Ar1·est?, NEW YORK DAILY NEWS, (May, 2, 2012, 
7:40AM), http://www.nydailynews.com/news/worldlchen·guangcheng·blind·chinese· 
activist·escaped·house·arrest·article-l.1071119?print. She said, "China has not 
banned forced abortions. I have no doubt that there are women in China being 
forcibly aborted at this moment. Forced abortion is already officially illegal in 
China, yet it happens all the time. In January 2011, Chinese President Hu Jintao 
told Rep. Ileana Ros·Lehtinen that China had no forced abortion policy. Yet, since 
that time, we have received many credible reports of forced abortion." Gilbert, 
supra note 50. "[S]he [further] said, the fact that the government still imposes 
crippling fines as an alternate punishment for 'illegal pregnancies' means that 
'those who cannot pay will feel forced to abort against their wishes. Only when the 
Chinese government stops issuing abortion and sterilization quotients, and stops 
evaluating officials' performance on the basis of reaching population control targets 
will we believe they are serious about ending forced abortion in China."' Id. 

51. Malcolm Moore, China 'Should Move to Two·Child Policy', TELEGRAPH (Oct. 
31, 2012, 11:23 AM), 
http://www.telegraph.co.uldnews/worldnews/asia/china/9645210/China·should· 
move·to·two·child ·policy .html. 

52. See Littlejohn, supra note 43 and 44. 
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Forced abortion and sterilization are severe human 
rights violations. Regardless of the Chinese government's 
denial of the occurrence or claims of forced abortion and 
sterilization, Family Planning Officials have been banned 
from carrying them out. The fact remains that forced 
abortions and forced sterilizations occur every day in China 
due to the One-Child Policy, and women and their families 
suffer because of its horrific consequences. 5s 

E. Sex-Selective Abortion 

Though infanticide, abandonment, and intentional 
misreporting of female births might all contribute to the 
statistical disappearance of female children from the 
Chinese population, there is a general concurrence that sex
selective abortion is a primary cause. 54 Sex-selective 

53. More recently, on April 9, 2013, Bob Fu, the President of China Aid, 
testifying before the U.S. HOUSE OF REPRESENTATIVE'S FOREIGN AFFAIRS 
SUBCOMMITTEE ON AFRICA, GLOBAL HEALTH AND HillvlAN RIGHTS' Oversight 
Hearing on "Chen Guangcheng and Gao Zhisheng: Human Rights in China" 
reported: 

Last month, the [Peoples Republic of China] Ministry of Public 
Health publicly announced the "achievements" of the family 
planning policy in the past 40 years: 330 million abortions 
performed on Chinese women. What is really distressing is that 
these bloody numbers continue to climb and that the majority of 
these abortions \Vere forced on the women by the government. On 
March 13, a woman Henan province (Daxuzhai town, Taikang 
county) who had had a forced abortion was found hanged at the 
local family planning office with suspicious injuries all over her 
body. On March 19, a mother of two in Hubei province (Tongshan 
county) named Shen Hongxia was forced by local family planning 
officials to have a tubal ligation against doctors orders that led to 
her death. On March 22, a woman in her seventh month of 
pregnancy in Anhui province (Chuzhou, Fengyang county) was 
kidnapped by family planning cadres and taken to a hospital where 
a lethal injection was given that killed her seven-month-old unborn 
baby and caused her to deliver a dead fetus. 

See http://foreignaffairs.house.gov/hearing/subcommittee-hearing-chen-
guangcheng-and-gao-zhisheng-human-rights-china. 

54. See, e.g., Wei Xing Zhu & Therese Hesketh , China S Excess Males, Sex 
Selective Abo1·tion, and the One Child Policy: Analysis of Data from 2005 National 
Intercensus Survey, 338 BMJ, 2009, 1, 4, available at 
http://ww\v.ncbi.nlm.nih.gov/pmdarticles/pmc2667570/pdflbmj.bl211.pdf; Therese 
Hesketh & Zhu Wei Xing, The Effect of Chinas One-Child Policy After 25 Years, 
353 N. ENGL. J. MED. 1171, 1173 (2005), available at 
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abortions, like forced abortions and sterilizations, are illegal 
in China. In 2003, the government banned "prenatal gender 
determination and sex-selective abortion."55 Unsurprisingly, 
however, these laws have not been effective in keeping sex
selective abortions from occurring because enforcement 1s 
difficult and affordable ultrasound information 1s 
available. 56 

With the rise of the One-Child Policy and the evolution of 
smaller families, parents simply want sons instead of 
daughters.57 Prior to the policy, families could continue to 
have children, which would likely result in at least one son.5s 
However, because family planning requirements now strictly 
limit and penalize reproduction, sex-selective abortion has 
been a natural, albeit unintentional, consequence of the 
One-Child Policy. 59 

Sex-selective abortions occur as a result of a cultural bias 
that leads Chinese families to prefer sons instead of 
daughters, as well as family planning requirements that 
offer rewards to one-child families. 60 It is common practice 
for families to practice sex-selective abortion. 61 In regions 
where couples are allowed to have a second child if their 
first child is female, sex-selective abortion is even more 
common.62 

http://www.nejm.org/doi/pdf/10.1056/nejmhpr051833 ("Sex·selective abortion after 
ultrasonography undoubtedly accounts for a large proportion of the decline in 
female births."). See generally Avraham Ebenstein1 The ''Missing Girls" of China 
and the Unintended Consequences of the One Child Policy, 45 J. HUM. RESOURCES 
87 (2010), available at 
http://pluto.huji.ac,il/-ebenstein/ebenstein_onechildpolicy_2010.pdf. 

55. CONGRESSIONAL· EXECUTIVE COMMISSION ON CHINA, ANNUAL REPORT 2011, 
125 (2011). 

56. Sneha Barot, A Problem·and·solution Mismatch: Son Preference and Sex· 
Selective Abortion Bans, 15 GUTTMACHER POLICY REV. (2012), 
http://www.guttmacher.org/pubs/gpr/15/2/gprl50218.html. 

57. Id. 
58. Id. 
59. See David M. Smolin, The Missing Girls of China: Population, Policy, 

Culture, Gender, Abortion, Abandonment, and Adoption in East-Asian Perspective, 
41 GUMB. L. REV. 1, 7 (2010-2011). 

60. Id. at 6-7. 
61. CONGRESSIONAL-EXECUTIVE COMMISSION ON CHINA, supra note 55. 
62. Littlejohn, supra notes 43 and 44. 
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Not only is sex-selective abortion a serious human rights 
violation, but it has also significantly skewed China's male
to-female population ratio. One study indicated that in 2005 
the number of males under the age of twenty exceeded their 
female counterparts by thirty-two million. 63 The normal 
male-to-female birth ratio falls between 105 and 107 males 
per 100 females.64 In China, however, the most recent birth 
data suggests there are approximately 120 males born for 
every 100 females. 65 This data not only indicates the 
country is missing about ten percent of its girl children, but 
it also suggests the One-Child Policy is to blame. 66 As noted 
in another study, in regions where the policy is strictly 
enforced, "overall sex ratios become worse, and a sex ratio 
imbalance appears even in first-born children."67 

Dozens of international non-governmental organizations 
continue to call for the end of abortion, including sex
selective abortion.68 Bob Fu, president of ChinaAid, which 
advocates for religious freedom in China, strongly urges the 
end of sex-selection abortion: "The gender standard is 
morally wrong . . . . I think that [sex-selective abortion] 
should not happen in the first place, in China, U.S. or 
Europe, anywhere. And I think [as] people, we do not have 
the freedom to kill innocent babies."69 

In the recent resolution passed by the European 
Parliament condemning forced abortion and sterilization in 
China, Parliament also recognized sex-selective abortion as 

63. Therese Hesketh, Li Lu & Zhu Wei Xing, The Consequences of Son 
Prefe1·ence and Sex·Selective Abortion in China and Other As18n Countries, 183 
CANADIAN MED. Ass'N J. 1374, 1374 (20ll), available at 
http://www.cmaj .calcon tent/183/ 12/ 13 7 4.full. pdf +html. 

64. Smolin, supra note 59, at 4. 
65. Id 
66. Id at 5. 
67. Id. at 6. 
68. See, e.g., International, PRIESTS FOR LIFE, 

http://www.priestsforlife.org/plgroups/international.htm Oast visited Mar. 6, 2013) 
(listing numerous international pro·life organizations). 

69. Patrick Burke, Chinese Rights Activist: Sex-Selection Abortion ~1101-ally 
Wrong' in China - And U.S., CNSNEWS.COM (June 4, 2012), 
http://cnsnews.com/news/article/chinese·rights·activist·sex·selection·abortion· 
morally·wrong·china·and·us; CHINAAID, http://w\vw.chinaaid.org/p/mission.html 
Oast visited Mar. 14, 2013). 
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an ongoing and serious crisis; "as a result of China's one
child policy, illegal sex-selective abortions are widespread, 
creating an imbalance between the numbers of men and 
women."70 

The international community is well aware of not only 
the forced abortions and sterilizations that occur as a result 
of China's One-Child Policy, but also of the sex-selective 
abortions that are prevalent. These birth control methods 
are inhumane and violate the rights of girl children as well 
as those of their mothers. It is vital the United Nations do 
its part to condemn these practices and pressure China to 
end these human rights abuses. 

F. Coercive Fines and Imprisonment 

Article 41 of China's Family Planning Policy mandates 
citizens who violate the One-Child Policy pay a fine. 71 "The 
so-called 'social upbringing charges' usually amount to a cost 
of about three to 10 times the average annual salary in 
Shanghai, which makes it unaffordable for the majority of 
couples."72 Arguably, this policy creates "an environment of 
mistrust between family planning officials, subject to strict 
birth control targets, and couples, who cannot afford the 
fines imposed by the regional authorities."73 

According to the U.S. Department of State, these "social 
upbringing charges" are not consistently implemented. 74 

Fines are determined on the local level and prior to 

70. European P111·liament Condemns Forced Abo1·tion and Gendercide in 
China, ALL GIRLS ALLOWED (July 5, 2012), 
http://www.allgirlsallowed.org/news/european-parliament-condemns-forced
abortion·and·gendercide·china (quoting European Parliament resolution of 5 July 
2012 on the forced abortion scandal in China, EUROPEAN PARLIAMENT, 
http://www.europarl.europa.eu/sides/getDoc.tlo?type=TA&language=EN&reference 
=P7·TA-2012·301). 

71. Population and Family Planning Law of the People's Republic of China 
(promulgated by the Standing Comm. Nat'l People's Cong., Dec. 29, 2001, effective 
Sept. 1, 2002) ch.VI Legal Liability, art. 41, http://english.gov.cn/laws/2005· 
10/11/content_ 75954.htm. 

72. Peterle, supra note 19. For a chart of these fines by province, see Open 
Letter to Chinese President Xi Linping, supra note 47, at page 5. 

73. Id. 
74. BUREAU OF DEMOCRACY, HUMAN RIGHTS AND LABOR, supra note 25, at 52. 
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implementing any type of punishment for failure to pay a fee 
(e.g., confiscating property), officials must first seek court 
approval.75 However, this mandate is not always followed, 
thus local officials are known to enforce punishment (or fees) 
without approval and national officials ignore it. 76 

Family Planning Officials are also required to first 
obtain court approval before they detain any family 
members of a woman who has violated the policy. 77 

However, this mandate is not always followed and the 
national government is "ineffective at reducing abuses by 
local officials."78 

Recently, several cases have emerged from China 
regarding women: (and sometimes their husbands) who were 
either forced to pay exorbitant fines and when unable to do 
so, were beaten or forced to surrender their property, or who 
were imprisoned for violating the One-Child Policy. Listed 
below are several examples of these cases. 79 

Pan Chunyan was seven months pregnant when Family 
Planning Officials informed her husband they must either 
pay 30,000 RMB within three days or abort the child. Pan's 
husband was able to pay 20,000 RMB and the village 
secretary accepted this amount. However, the next month, 
Pan was apprehended, taken to her husband's hometown, 
and detained. Officials returned the 20,000 RMB her 
husband had previously paid and told him if he was able to 
pay 55,000 RMB, Pan would be released. He was able to 
collect the amount, but Pan was not released. Pan became 
sick while imprisoned and was taken to a hospital where she 
was forced to abort her child. Following the abortion, her 
husband was offered the opportunity to be refunded his 
55,000 RMB but only if he agreed to be sterilized.so 

Li Zhongying has been disabled since 2001 following a 
forced abortion. For many years, she continued to petition 

75. Id. 
76. Id 
77. Id 
78. Id 
79. Each of these women's testimonies are cited in the UNCSW Complaint, 

sup1'8. note 38. 
80. UNCSW Complaint, supra note 38, at 8-9. 
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the government for compensation and justice. As a result, 
she was sent to re-education camps and prison multiple 
times, specifically when the China's National People's 
Congress and the People's Political Consultative Conference 
are in session. Li was most recently imprisoned in February 
2012 and as of July 2012 was still there.s1 

Guo Yanling was detained in 1999 following the birth of 
her third child. During imprisonment, she was forcibly 
sterilized. Following her release (due to medical reasons), 
she and her husband were forced to pay a "childbirth beyond 
quota" fee of approximately $3,000 USD. Guo had 
previously been forced to abort a child in 1995, as well.82 

These examples of atrocities suffered by Chinese women 
and their husbands, coupled with the fact that the Chinese 
government chooses to ignore violations by its own officials 
in regard to implementation of the family planning policy, 
creates a climate in which officials are incentivized to force 
women to undergo abortions or sterilizations or they choose 
to administer inhumane and unjust punishments m 
complete disregard for the law. 

Ill. INDIA 

Like China, Indian society, which is patriarchal, 
patrilineal, and patrilocal, demonstrates a preference for 
sons over daughters.83 Unfortunately, this preference has 
led some to drastic extremes, including infanticide. One 
scholar suggests that several factors contribute to the 

81. Id. at 9. 
82. Id. at 16-18. Fearing for their safety in China, Guo Yanling and her family 

fled for Thailand in 2011. On the basis of her mistreatment and persecution in 
China, in early 2013, she and her husband were granted refugee status by the 
United Nations High Commissioner for Refugees in Thailand. See Couple Who 
Fled China's One·Child Policy Gets Refugee Status, EWTN NEWS, 
http://www.ewtnnews.com/catholic·news/US.php?id=7328 (Mar. 27, 2013, 03:03 
am). The brief that was written and filed on her behalf at the UNHCR by Jubilee 
Campaign attorneys may be accessed at 
http://www. la woflif eproj ect.org/ sites/ def a ult/files/pclf/onechild/Guo_ Y anling_ UNH C 
R_brief_To_Be_Filed.pdf. 

83. Nehaluddin Ahmad, Female Feticide in India, 26 ISSUES L. & MED. 13, 14 
(2010). 
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preference of male progeny, including: boys provide security 
to aged parents; a boy is an asset who fetches a dowry; the 
financial dependence of females on their husband, coupled 
with dehumanizing poverty, unemployment, superstition, 
and illiteracy; and the Hindu tradition of Vanshodharak, 
which requires a male child to perform last rites. 84 

Though India does not have an explicit fertility 
restriction program like China's One-Child Policy, "several 
rural high-fertility states now offer a set of compelling 
financial incentives for fertility limitation."85 For example, 
not that long ago, a state offered landowners "guns for 
sterilization incentive" that resulted in the forced 
sterilization of five tenant farmers. 86 "Although India 
outlawed fetal sex determination and sex selective abortion 
in 1994, the law is poorly enforced, and as sex selection is an 
easy procedure in high demand, doctors continue to openly 
perform it."87 Thus, 

today in India, the onus is on women to control 
their fertility. Female politicians are disqualified 
from serving on the panchayat, the village 
councils that govern local life in much of the 
country, if they have more than two children. 
And in a world where a woman is pressured both 
not to breed and to produce a son, sex selective 
abortion can seem like a windfall. 88 

Female infanticide was first recorded by British officials 
in the late 19th century:89 

The scope of the problem of female infanticide 
became apparent in 1871, in the taking of India's 
first census survey. At that time, it was noted 
that there was a significantly abnormal sex ratio 
of 940 women to 1000 men. This prompted the 
British to pass The Infanticide Act in 1871, 

84. Id. at 17. 

85. Avraham Y. Ebenstein, Fertility Choices and Sex Selection in Asia: 
Analysis and Policy, 7 (Feb. 2007). 

86. Id. 
87. HVISTENDAHL, supra note 3, at 47. 

88. Id. at 90. 
89. Ahmad, sup1·a note 9, at 15. 



130 Regent Journal of Law & Public Policy 

making the practice of murdering infants illegal. 
But the Infanticide Act was difficult to enforce in 
a country where most births took place at home 
and where registration of births was not 
common.90 

[Vol. 5 

As technology advanced, it became possible to determine 
a child's gender while they were still in the womb, and thus 
infanticide made way for feticide (e.g., abortion).91 Scholars 
note the impact of the ultrasound on Indian sex ratios over 
the past several decades. 92 As the ratio between boys and 
girls continued to increase, "Indian policymakers quickly 
realized the dangers associated with this technology and in 
1976 banned the use of ultrasound to determine the sex of a 
fetus."93 

Though it is not conclusively known how many female 
fetuses in India have been aborted, many scholars have 
published estimates. For example, one scholar estimates 
that over 10 million female fetuses may have been destroyed 
due to abortion and sex-selection in the past twenty years in 
India.94 Indeed, Indian and Canadian researchers have 
stated that sex-selective abortion is responsible for the 
deaths of 500,000 girls each year.95 This means that 
"despite India's ban on gender selection and selective 
abortion in 1994, with up to 10 million female fetuses 

90. Id. 
91. Id. at 18. 
92. See Ebenstein, supra note 85, at 8 ("As in China prior to the One Child 

Policy, high rates of female mortality in census data appear due to differential care 
in infancy. During the 1970s, infant care improved and daughters appear to have 
benefited more than sons, as the female deficit narrowed during this period. In the 
1980s, the female deficit began to increase following the diffusion of ultrasound, but 
this increase was distributed unequally between northern and southern states. In 
the 2001 Indian census, the overall sex ratio among those less than 6 years old was 
1.08 (as compared with a sex ratio of 1.06 in the absence of human intervention), 
but the sex ratio in Punjab (a northern state) was 1.26."). 

93. Id. 
94. Tim Dyson, The Preliminaiy Demography of the 2001 Census of India, 27 

POPULATION & DEV. REV. 341, 351-52 (2001). 

95. India loses 'lOm female births,' 
http://news.bbc.eo.uk/2/hilsouth_asia/4592890.stm (last visited Mar. 1, 2013). 
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allegedly terminated in India in the last 20 years, there are 
now 36 million more men than women in India."96 

Like the men coming of age in China, so too will the men 
of India face dire consequences. At the current rate of 
female feticide, ten percent of India's males will be unable to 
marry.97 Additionally, 

The decreased marriage rate might lead to 
depression among men, increased suicide among 
men, and emotional emptiness among men. Of 
course, there could be increased violence against 
women-rape, sexual harassment, increase in 
immorality, prostitution, and spread of diseases 
such as AIDS and tuberculosis. More generally, 
demographers warn that in the next twenty 
years there will be a shortage of brides in the 
marriage market mainly because of the adverse 
juvenile sex ratio, combined with an overall 
decline in fertility.98 

Sex-selective abortion exists all across the globe, though 
admittedly not in the same degree or proportion as it does in 
China and India. 99 Wide-spread gendercide requires both a 
cultural preference for children of one gender over another 
and the technology to allow for abortion of the unwanted 
child. Mara Hvistendahl notes "some common threads that 
unite countries with gender imbalances. First, the countries 
where sex selection occurs are developing rapidly, and their 
health care systems have matured to the point where 
prenatal screening is widely available. Second, abortion is 
pervasive."100 

IV. SEX-SELECTIVE ABORTION IN THE UNITED STATES 

96. Ahmad, sup1-a note 9, at 19. See also Sarah Boseley, 10 Million Girl 
Foetuses Aborted in India, THE GUARDIAN, Jan. 8, 2006, http:// 
www.guardian.eo.uk/world/2006/jan/09/india.sarahboseley. 

97. Ahmad, supra note 9, at 23. 
98. Id. 
99. The Impact of Sex Selection and Abortion in China, India and South Ko1·ea, 

SCIENCE DAILY, March 15, 2011, 
http://,vww.sciencedaily.com/releases/2011/03/110314132244. htm. 

100. HVISTENDAHL, supra note 3, at 10. 
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Given these characteristics about sex-selective abortion 
locales, it makes sense that gendercide will continue to be 
prevalent in certain immigrant communities in western 
countries like the United States, especially since there are 
no laws banning the practice. Far from abandoning the 
practice upon arrival in a new land, Hvistendahl notes that 
not even full immersion into American culture totally 
eradicates sex-selective abortion. Indeed, "[i]f anything, 
mothers who were U.S. citizens were slightly more likely to 
have sons. Sex selection, in other words, is not a tradition 
from the old country that easily dies out."101 

One study, conducted among immigrant Indian women 
in California, New Jersey, and New York who pursued fetal 
sex-selection between September 2004 and December 2009, 
found not only that 40 percent of the women terminated 
prior pregnancies when they found the fetus was female, but 
that, of the women who discovered they were pregnant with 
a girl during the interview period, 89 percent underwent an 
abortion.102 Professors Lena Edlund and Douglas Almond of 
Columbia University studied 2000 census data and found 
that: 

[i]n general, more boys than girls are born in the 
United States, by a ratio of 1.05 to 1. But among 
American families of Chinese, Korean and Indian 
descent, the likelihood of having a boy increased 
to 1.1 7 to 1 if the first child was a girl, according 
to the Columbia economists. If the first two 
children were girls, the ratio for a third child was 
1.51 to 1-or about 50 percent greater-in favor 
ofboys.103 

101. Id. at 43. 
102. Karin Rush-Monroe, Pressure to Bea1· Sons Leads Some Immigrant Indian 

Women to Sex Selection, Abortion, Study Finds (May 20, 2011), 
http://www.ucsf.edu/news/2011/05/9903fpressure-bear·sons·leads·some·immigrant· 
indian ·women ·sex·selection ·abortion ·study. 

103. Sam Roberts, U.S. Births Hint at Bias !01· Sons in Some Asians, N.Y. 
TIMES, (June 15, 2009), 
http://www.nytimes.com/2009/06/15/nyregion/15babies.html?_r=3&pagewanted;::;l& 
hp&. 
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Similarly, a University of Texas economist, Professor 
Jason Abrevaya, found that "on the basis of census and birth 
records through 2004, the incidence of boys among 
immigrant Chinese parents in New York was higher than 
the national average for Chinese families."104 For example, 
"[b]oys typically account for about 515 of every 1,000 births. 
But he found that among Chinese New Yorkers having a 
third child, the number of boys was about 558."105 

Americans can lose focus of the unintended consequences 
progress in western nations has on other places in the world. 
For example, Indian public health activist Sahu George has 
worked hard to "impress on American companies the fact 
that their technologies have a deep impact elsewhere in the 
world."106 As Mara H vistendahl relays about her interview 
with George, '"There is a global responsibility for this 
problem,' he tells me. But he also realizes the prospects for 
sudden acknowledgement of that duty are dim. Westerners 
have been ignoring their responsibility for Asia's sex ratio 
imbalance, after all, for hundreds of years."107 This idea 
holds not only to the technology that permits sex-selective 
abortion, but also to the laws that permit it to happen. The 
United States needs to take a strong stance on the issue of 
sex selective abortion. These laws will help shape the 
culture, not only among the immigrant population here in 
the United States, but eventually elsewhere around the 
globe. As it stands right now, "[i]n China and California 
alike, mothers have become their own eugenicists."1os This 
is simply not acceptable. 

A. Federal PRENDA and Legislative History: The Language 
ofPRENDA 

The federal PRENDA bill, considered but not enacted in 
the 112'h Congress, would have made it a federal offense to 

104. Id. 
105. Id. 
106. HVISTENDAHL, supra note 87, at 57. 

107. Id. 
108. Id. at 258. 
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knowingly do any one of the following four things: (1) 
perform an abortion, at any time in pregnancy, "knowing 
that such abortion is sought based on the sex or gender of 
the child"; (2) use "force or threat of force ... for the purpose 
of coercing a sex-selection abortion"; (3) solicit or accept 
funds to perform a sex-selection abortion; or (4) transport a 
woman into the U.S. or across state lines for this purpose.109 
However, "[al woman upon whom a sex-selection abortion is 
performed may not be prosecuted or held civilly liable for 
any violation .... "no 

The bill specifically stated, "Nothing in this Act shall be 
construed to require that a healthcare provider has an 
affirmative duty to inquire as to the motivation for the 
abortion, absent the healthcare provider having knowledge 
or information that the abortion is being sought based on the 
sex or gender of the child."lll Nevertheless, a doctor or 
nurse who suspects that a patient is seeking a sex-selective 
abortion would be required to report her to authorities. 
"Among other things, [the bill] allow[ed] relatives of a 
woman who has an abortion, including her father or 
husband, to bring a lawsuit against the abortion provider if 
they suspect the procedure was performed for race or gender 
reasons."112 Thus, doctors who perform such a procedure 
could face jail time, fines, or lawsuits from a patient or her 
family. 113 

B. The Purposes of PRENDA: Bring US Policy In-Line with 
Global Policies 

One reason for which PRENDA was drafted was to help 
bring the United States' legal policy more in-line with the 
rest of the world's. As the Report prepared for consideration 
by the U.S. House of Representatives states: 

109. S. 3290, 112th Cong. § 3(a) (2012). 
110. S. 3290, at§ 3W. 
111. S. 3290, at§ 5. 
112. Stephanie Mencimer, Behind the GOP's Sudden Civil Rights Crusade, 

MOTHER JONES (Dec. 27, 2011), http://www.motherjones.com/politics/2011/12/race
gender·selection-abortion -bills-trent-franks. 

113. S. 3290, at§ 3. 
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Sex-selection abortion is most common in parts of 
the world where dowries, bride burnings, widow 
immolations, the killing of newborn girls by dais, 
forced abortions, trafficking, and other 
uncommonly savage offenses against females are 
most common. But it is also a tragedy that it 
occurs m the United States. In most 
industrialized countries, sex-selection generally 
is banned or restricted. The United States is the 
notable exception.11• 

135 

As noted by the R.R. Report, in 2010, the Council of 
Europe found that "gender imbalance constitutes a serious 
threat for global security," and called on member states to 
"condemn sex-selective abortion" and to adopt legislative 
measures "to restrict the use of pre-natal diagnostics strictly 
to identify medical conditions."115 The document bound the 
signatories: Italy, the U.K., Spain, Austria, Ireland, Serbia, 
Estonia, Moldova, Bulgaria, Liechtenstein, and Lithuania. 116 
Additionally, sex-selection techniques are banned or 
restricted by India, China, the United Kingdom, Australia, 
and many European countries.117 Sex-selection by pre
implantation genetic diagnosis is forbidden by law in India, 
South Australia, Canada, the United Kingdom, and ten 
other European countries. 118 

114. H.R. Rep. No. 112-496, at 7 (2012). 

115. EUR. PAR. Ass., Sex-Selective Abortion -"Gendercide, "Doc. 12258 (May 11, 
2010), available at 
http://assembly.coe.intJASP/Doc/XrefViewPDF.asp?FileID=l2854&Language=EN. 

116. Id. 
117. See The Medical Termination of Pregnancy Act No.34 CAug. 10, 1971) 

("MTPN Act" as amended in 2002); Population and Family Planning Law of the 
People's Republic of China (2002); The Pre-Natal Diagnostic Techniques (PNDT) 
Act & Rules, Act No. 57 (Sept. 20, 1994). See also The Abortion Act of 1967, c. 87, § 
1 (Oct. 27, 1967); The Legal Status of Abortion in Australia, AUSTR.<\LIAN 
REPRODUCTIVE HEALTH ALLIANCE (Nov. 2004). 

118. See Canadian Assisted Human Reproduction Act, S.C. 2004, c. 2 (Can.); 
Convention for the Protection of Human Rights and Dignity of the Human Being 
with Regard to the Application of Biology and Medicine, COUNCIL OF EUROPE, ch.4, 
art. 14, (Oviedo, 4.N.1997) ("The use of techniques of medically assisted 
procreation shall not be allowed for the purpose of choosing a future child's sex, 
except where serious hereditary sex·related disease is to be avoided"). Binding 
signatories that have ratified the document include: Albania, Bosnia and 
Herzegovina, Bulgaria, Croatia, Cyprus, Czech Republic, Denmark, Estonia, 
France, Finland, Georgia, Greece, Hungary, Iceland, Latvia, Lithuania, 
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Importantly, as the House Report notes, "American 
medical associations are mostly in conformity with the 
opinions of the world bodies."119 The American College of 
Obstetricians and Gynecologists (ACOG) has posited, "[T]he 
committee opposes meeting requests for sex selection for 
personal and family reasons, including family balancing, 
because of the concern that such requests may ultimately 
support sexist practices."120 Similarly, "[t]he American 
Society of Reproductive Medicine opposes sex-selection of 
embryos for any reason unrelated to sex-linked diseases, on 
the basis that sex-selection reinforces discriminatory 
prejudices."121 

Many Congressmen questioned the prevalence of sex· 
selective abortion in the United States and thus the 
necessity of PRENDA.122 Responding to these concerns, in 
his testimony before the House Judiciary Committee, Steven 
Mosher, President of the Population Research Institute, 
pointed to these statistics: 

Consider that among the populations 
demonstrated to practice sex-selective abortion 
there are 3.9 million Chinese-Americans, 2.8 
million Asian· Indians, and 1.6 million Korean· 
Americans living in the United States. The 
numbers of Asian-Indians, in particular, has 
doubled over the last two decades. The highly 
skewed sex ratios found by both Abrevaya and 
Almond et al suggest that, among these groups 

Montenegro, Norway, Portugal, Republic of Moldova, Romania, San Marino, Serbia, 
Slovakia, Slovenia, Spain, · Switzerland, the former Yugoslav Republic of 
Macedonia, and Turkey. See Convention for the Protection of Human Rights and 
Dignity of the Human Being with regard to the Application of Biology and Medicine 
Convention on Human Rights and Biomedicine, Apr. 4, 1997, E.T.S. No. 164. 
Ta.king a Stand: Tools for Action on Sex·Selection, A COLLABORATIVE PROJECT OF 
GENERATIONS AHEAD, NATIONAL AsIAN PACIFIC AMERICAN WOMEN'S FORUM 
(NAPAWF), AND AsIAN COMMUNITIES FOR REPRODUCTIVE JUSTICE, 
http://napawf.org/wp·content/uploads/2010/01/Toolkit-final.pdf. 

119. H.R. REP. No. 112-496, at 15 (2012). 

120. Id. 
121. Id 
122. See Ed O'Keefe, Bill Banning 'Sex Selective' Abortions Fails in the House; 

WASH. POST, June 1, 2012. See also Steven W. Mosher, Ban Sex Selective 
Abo1·tions in the U.S, December 06, 2011. 
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alone, tens of thousands of unborn girls have 
been eliminated for no other reason than they 
are considered by some to be the wrong sex.123 

137 

Mosher cited several studies conducted in the U.S. and 
Canada which suggest that documented sex-selective 
abortions are occurring in North America.124 A growing 
Asian population in the United States, without a shift in 
cultural norms, coupled with the wide-spread availability of 
pre-natal sex determination, suggests that sex-selective 
abortions will continue to rise, absent efforts to the 
contrary.125 Mosher's testimony sums this idea up nicely: 

It is a commonplace to say that the law is a 
teacher. Nowhere is this more true [sicl than in 
democratic countries whose citizenries 
understand that their elected legislators speak 
for them. Banning the practice of sex selective 
abortion in China and India has had a limited 
effect. For the parliaments of Canada and 
Europe, or the Congress of the United States, to 
legislate against it would undoubtedly have a 
much greater impact, at least among those 
people who are cognizant of the new law.126 

C. Mitigate the Effects of Planned Parenthood Legacy on 
Black Community 

Another reason underlying PRENDA cited by the House 
Report was to mitigate the effect of legalized abortions on 
the African American community. As the Report states, 
"Abortion is the leading cause of death in the black 
community. With approximately 450,000 black abortions 
per year, more black Americans are lost to abortion annually 

123. Ban Sex Selective Abortions in the U.S.: Hearing Before the Subcomm. On 
the Constitution of the H. Comm. On the Judiciary, 112th Cong. 3 (2012) 
(testimony of Steven W. Mosher, President, POPULATION RESEARCH INSTITUTE). 

124. See id. at 2-3. 

125. See id at 3-4. 
126. Id at 6. 
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than are lost to cancer, heart disease, diabetes, AIDS, and 
violence combined."127 

Although not targeting Planned Parenthood specifically, 
the Report takes note of the role of the abortion industry's 
sordid history: 

The eugenic legacy of Planned Parenthood 
has led many Americans, particularly those in 
the black community, to question, why a large 
number of abortion clinics are located in the 
inner city, with nearly 50% of black pregnancies 
ending in abortion, often at government 
subsidized health clinics. Significantly, the 
number of black abortions is likely significantly 
underreported, simply because there exists no 
comprehensive abortion data clearinghouse that 
gathers complete abortion statistics from all 50 
states. Those states that do report often fail to 
include the race of the child or mother, and 
rarely tally the increasingly common RU-486 
abortions.128 

127. R.R. REP. No. 112496 at 20-22 (2012) (comparing statistics from Susan A. 
Cohen, Abortion and Women of Colo1·: The Bigge1· Pictw·e, GUTTMACHER POLICY 
REVIEW, GUTTMACHER INSTITUTE (vol. 11, no. 3, Summer 2008) and U.S. NATIONAL 
NATIONAL CENTER FOR HEALTH STATISTICS, NATIONAL VITAL STATISTICS REPORTS 
(NVSR), Deaths: Final Data for 2007, Vol. 58, No. 19, May 20, 2010. Table 1. 
Number of Deaths, Death Rates, and Age Adjusted Death Rates by Race and Sex: 
United States, 1940, 1950, 1960, 1970, and 1980-2007). 

128. Jd. at 24. The Report cites data from the U.S. NATIONAL CENTER FOR 
HEALTH STATISTICS, NATIONAL VITAL STATISTICS REPOR'fS (NVSR), Births: Final 
Data for 2006, Vol. 57, No. 7, January 7, 2009; and Births: Preliminary Data fo1· 
2007, Vol. 57, No. 12, March 18, 2009; and earlier reports; Volume 58, Number 4 
October 14, 2009 Estimated P1·egnancy Rates for the United States, 1990-2005: An 
Update by Stephanie J. Ventura, M.A.; Joyce C. Abma, Ph.D.; William D. Mosher, 
Ph.D., Division of Vital Statistics; Stanley K. Henshaw, Ph.D., THE GUTTMACHER 
INSTITUTE; Trends in the Characteristics of Women Obtaining Abortions, 1974 to 
2004. See also "Abortion Rate Among Black Woman Far Exceeds Other Groups," 
Fox News, (April 9, 2008), available at 
http://www.foxnews.com/story/0,2933,348649,00.html); H.R. REP. No. 112496, sup1'8. 
note 127, at 24 n. 132. The report arrives at the percentage of black unborn 
children aborted by comparing the number of black births in the National Vital 
Statistics to the number of black abortions reported by the Alan Guttmacher 
Institute ("AG!"), "widely considered to be the authority in abortion statistical 
information." The Report also cautions that "[o]ne should use caution, however, 
when examining abortion statistics because abortion reporting is incomplete. Some 
states fail to report at all. Therefore, all statistics showing abortion numbers 
represent minimum estimates or floors, not accurate counts. AGI functioned as the 
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Despite this evidence, "the Federal Government 
continues to give hundreds of millions annually to abortion 
providers through Title X, in addition to potentially 
hundreds of millions more through Title XX."129 

As the sponsor of the 2009 version of PRENDA, 
Representative Franks stated on the House floor, during his 
address on Martin Luther King Day heroes of the past, 
specifically Reverend King and President Lincoln, spent 
their lives working to ''humanize the dehumanized, to give 
value to a human life that the law had previously regarded 
as being lesser than other more politically powerful 
persons."130 However, the work of the great civil rights 
heroes is not done. "The 21st century has its own civil rights 
struggle, Mr. Speaker. As Day Gardner, president of the 
National Black Pro-Life Union, has said, 'The biggest 
struggle for civil rights today is for the civil rights of the 
unborn child. "'131 

Despite these truths, however, race was ultimately 
dropped from the federal bill, leaving it only to ban sex 
selection. 132 Republican leaders chose to remove race-based 
abortions from the Bill because they did not want to give the 
Bill's opponents an opportunity to distort the issue.133 

research arm of the federally funded Planned Parenthood for many years before 
becoming a separate entity in recent years." 

129. Id 
130. Recognizing the 50th Anniversa.1y of D1: Martin Luther ]Ung, Jr. ".s Visit to 

India: Hearing on H RES. 134, lllth Cong. 3484 (2009) (statement of Rep. Franks, 
Member, H. Comm. on the Judiciary). 

131. Id 
132. Prenatal Nondiscrimination Act (PRENDA): Hearing on HR. 3541, 112th 

Cong. 3183 (2012) [hereinafter Hearings] (statement of Rep. Conyers, Ranking 
Member, H. Comm. on the Judiciary) ("Members of the House, I want to thank the 
leadership on the other side for requiring that the chairman of the Subcommittee 
on the Constitution, the gentleman from Arizona, drop "race" from this Prenatal 
Nondiscrimination Act, so·called. So it's now just sex selection."). 

133. Napp Nazworth, Rep. 1i·ent F'l-anks on vVhy Race·Based Abortion Ban Was 
Removed F1·01n Bill, THE CHRIS'l'IAN POST (May 31, 2012, 7:17 AM), 
http://w\vw.christianpost.comlnews/rep·trent·franks·on·why·race·based·abortion· 
ban·was·removed·from ·bill·75804/#3Jm84ZFm7qmcOaEC.99. 
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D. "Procedural" History of PRENDA: There Were Concerns 
over the Bill's Constitutionality . .. 

Proponents of the Bill argued that Congress has the 
authority to pass such a law "under the power to regulate 
interstate commerce, the power granted under section 2 of 
the Thirteenth Amendment to 'eradicate all badges of 
slavery,' and the power under Section 5 of the Fourteenth 
Amendment to eliminate all barriers to gender equality 
based on 'invidious, archaic and overbroad stereotypes."'134 
Although admitting that the U.S. Supreme Court has found 
a right to abortion derived from an implied right to privacy 
in the Constitution, the proponents of the Bill nevertheless 
believe that "arguments could be made to uphold H.R. 3451's 
prohibition of both discriminatory abortions and coerced 
abortions, and the failure of medical professionals to report 
the commission of either" in light of the Court's decision in 
Gonzales v. Carhart.135 

Additionally, the Proponents found constitutional 
authority for the Bill in the Thirteenth Amendment, 
likening the Bill to the Civil Rights Act, on the grounds that 
"[t]he findings of H.R. 3541 explicitly define sex-selection 
and race-selection abortions as elective procedures 
predicated on sex or race discrimination. With this finding, 
the bill makes clear that the target of the legislation is 
discrimination."136 As the power-granting source for this 
law, the proponents point to the Commerce Clause, based on 
the fact that "[t]he economy activity regulated by H.R. 3451, 
abortion services, 1s demonstrably interstate and 
international in scope."137 To support this assertion, the 
Report points to the fact that abortion is an interstate, 
international, multi-billion dollar business13B and that 
"[w]omen travel across state lines to an abortion provider, 

134. See H.R. REP. No. 112·496, supra note 127 at 26 (2012). 

135. Id. at 27. 
136. Id. at 28. 
137. Id. at 29. 
138. Id. 
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either because there are no abortion providers nearer to 
home, or to avoid various state regulations of abortion."139 

Nevertheless, Congressman Ron Paul made a salient 
point about the constitutionality of the Bill, questioning 
whether the Commerce Clause would, in fact, empower 
Congress to pass this Bill: 

I have long believed that abortion opponents 
make a mistake by spending their energies on a 
futile quest to make abortion a Federal crime. 
Instead, pro-life Americans should work to undo 
Roe v. Wade and give the power to restrict 
abortion back to the States and the people. It is 
particularly disappointing to see members 
supporting this bill who rightfully oppose 
ludicrous interpretations of the Commerce 
Clause when it comes to the national health care 
law, which also abuses the Commerce Clause to 
create new Federal crimes.1•0 

Because the Bill never became law, there was no lengthy 
discussion of its constitutionality, but Rep. Paul is correct 
that its basis in the commerce clause is questionable.141 

139. There are, on average, greater than 1.2 million abortions performed in the 
U.S. each year. This number represents a floor, not a ceiling, in that abortion 
reporting is not required, and many states do only scant or partial reporting of 
abortion data. At an average cost of $418 for a first trimester abortion, and 
$1,800-$3,000 for a late·term abortion, one can calculate that abortion revenues 
are approaching one billion annually. Id. 

140. Hearings, supra note 133 at 3189 (statement of Rep. PauD. 
141. In fact, Rep. Paul's statement was validated in the U.S. Supreme Court's 

2012 decision in Nat'l Fed'n of Ind. Business v. Sebelius, _U.S._, 132 8. Ct. 2566, 
2586 (2012) (finding that that the individual mandate is not a valid exercise of 
Congress' power under the Commerce Clause). See Lopez v. United States, 514 
U.S. 549 (1995) and Morrison v. United States, 529 U.S. 598 (2000), two of the 
Court's leading Commerce Clause cases, which make clear that the Court will not 
allow Congress to use the Commerce Clause as a blanket authority for federal 
regulation unless activity is substantial enough to constitute interstate commerce. 
Proponents of the federal ban \vill be hard-pressed to demonstrate such substantial 
activity. See also Gonzales v. Carhart, 550 U.S. 124, 169 (2007) (Thomas, J,, 
concurring) (noting that whether the Partial -Birth Abortion Ban Act constitutes a 
permissible exercise of Congress' power under the Commerce Clause was not before 
the Court). 



142 Regent Journal of Law & Public Policy [Vol. 5 

E. But, Ultimately, the Bill Failed fol' Political Reasons 

In the U.S. House of Representatives, PRENDA was 
brought to a vote under a suspension of the rules on May 31, 
2012, which limits the time for debating the bill and means 
a bill requires a much larger majority of votes to pass.142 

The vote was 246-168 in favor, but the bill needed 276 yeas 
to pass.143 The Senate version of the Bill never reached a 
vote.144 

Evidence suggests that there is wide-spread public 
support for a ban on sex-selective abortions. According to 
Steven Mosher, President of the Population Research 
Institute, "[f]ully 86 percent of those Americans surveyed in 
a 2006 Zogby/USA Today poll would like to see sex-selective 
abortion banned."145 Nevertheless, the votes in the House 
split along party lines, with just seven Republicans voting 
against the Bill, and only twenty Democrats voting in 
favor.146 

The statements by Congressmen on the House floor in 
opposition to the Bill do not indicate any level of concerted 
constitutional debate. For example, critics of the Bill 
attempted to create a false "either/or" dichotomy, that 
concern for a female in the womb automatically discounts 
concern for women in all other arenas: 

Restricting reproductive health services to 
women will not eliminate or even lessen gender 
bias. If we truly want to end gender 
discrimination, there are rational, effective ways 
to do so: ensuring our communities have the 
resources they need to address cultural 

142. 158 CONG. REC. H3289 (daily ed. May 31, 2012); THOMAS P. CARR, CONG. 
RESEARCH SERV., RL32474, SUSPENSION OF THE RULES IN THE HOUSE OF 
REPRESENTATIVES 2 (2005). 

143. 158 CONG. REC. H3289 (daily ed. May 31, 2012). 
144. US Congress Senate B111 3290, LEGISCAN, 

http://legiscan.com/US/votes/SB3290/2011. 
145. Ban Sex Selective Abortions in the US.: Hearing on H.R. 8541 Before the 

Subcomm. on the Constitution of the H. Comm. on the Judiciary, 112th Cong. 75 
(2011) (statement of Steven W. Mosher, President, POPULATION RESEARCH 
INSTITUTE). 

146. 158 CONG. REC. H3289·90 (daily ed. May 31, 2012). 
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preferences for male children, educating 
individuals about contraception and family 
planning, and providing access to quality health 
care. This bill addresses none of these worthy 
goals. Not surprisingly, the sponsors of this 
legislation don't support funding for family 
planning, comprehensive sex education, access to 
affordable birth control, or pay equity.1,1 

143 

Another concern about the effectiveness of the Bill was 
voiced by Congressman Ron Paul: 

I also question whether this bill would reduce 
the number of abortions. I fear instead that 
every abortion provider in the Nation would 
simply place a sign in their waiting room saying, 
"It is a violation of Federal law to perform an 
abortion because of the fetus' gender. Here is a 
list of reasons for which abortion is permissible 
under Federal law."148 

V. STATE LAWS & MODEL LEGISLATION BANNING SEX
SELECTNE ABORTION 

Before PRENDA, two states, Illinois and Pennsylvania, 
had already made sex-selective abortions illegal.149 
Pennsylvania law requires that the doctor performing an 
abortion or referring the patient for an abortion must certify 
that the abortion is "necessary."150 In 1989, this law was 
amended to include the sentence, "[n]o abortion which is 
sought solely because of the sex of the unborn child shall be 
deemed a necessary abortion."151 Illinois' law regarding 
unlawful abortions, effective in 1985, states that "[n]o 
person shall intentionally perform an abortion with 

147. 158 CONG. REC. H3189 (daily ed. May 30, 2012). 
148. Id. 
149. 18 PA. CONS. STAT. ANN § 3204 (West 2012); 720 ILL. COMP. STAT. 510/6 

(West through 2013 Reg. Sess.). 
150. 18 PA. CONS. STAT. ANN§ 3204 (West 2012). 
151. Id.; 1989 Pa. Legis. Serv. 64 (West). 
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knowledge that the pregnant woman is seeking the abortion 
solely on account of the sex of the fetus."152 

Though these two states were alone in banning sex
selective abortion for more than two decades, starting in 
2009, at least ten states joined the U.S. Congress in 
introducing legislation to criminalize sex selective 
abortion.153 Oklahoma and Arizona were successful in 
passing laws that achieve this goal.154 In 2011, Americans 
United for Life (AUL), an organization that advocates for 
pro-life legislation at the federal and state level, put forward 
model legislation for states to use in banning sex-selective 
abortions.155 

The four state laws in effect and AUL's model are all 
similar, in that all criminal penalties are directed at the 
providers of sex-selective abortions and not the women who 
seek them or have them.156 Arizona's statute and AUL's 
model legislation explicitly state that the woman obtaining 
the sex-selective abortion is not to be criminally or civilly 
liable.157 Pennsylvania's law is the only one which, though 
still directed at abortion providers, is not completely clear as 

152. 720 ILL. COMP. STAT. 510/6 (2012). 
153. ARIZ. REV. STAT. ANN. § 13·3603.02 <Ariz. 2011); S.B. 529, 150th Gen. 

Assemb., Reg. Sess. (Ga. 2011); H.B. 693, 60th Leg., 2d Reg. Sess. (Idaho 2010); SB 
141 included in HB 2253, Reg. Leg. Sess. (Kan. 2013); H.B. 484, 187th Gen. Court, 
Reg. Sess. (Mass. 2011); H.B. 1196, 86th Leg., 1st Reg. Sess. and S.F. 1073, 2009 
Leg., 86th Sess. (Jvlinn. 2009); A.B. 162, 214th Leg., 1st Sess. (N.J. 2010); S.B. 5033, 
234th Leg., Reg. Sess. and A.B. 7610, 234th Leg., Reg. Sess. (N.Y. 2011); OKLA. 
STAT. ANN. tit. 63 § 1·731.2 (Okla. 2010); H.B. 5530, 2011 Gen. Assemb., Jan. Sess. 
and S.B. 336, 2011 Gen. Assemb., Jan. Sess. (R.I. 2011); H.B. 1316, 2013 Gen. 
Assemb., Reg. Sess. (Va. 2013). 

154. OKLA. STAT. ANN. tit. 63, § 1·731.2 (2010); ARIZ. REV. STAT. ANN. § 13· 
3603.02 (2011). 

155. A.i\1S. UNITED FOR LIFE, BAN ON .ABORTIONS FOR SEX SELECTION AND 
GENETIC ABNORMALITIES: MODEL LEGISLATION & POLICY GUIDE FOR THE 2012 
LEGISLATIVE YEAR (2011). In 2012, in Defending Life 2012.' A State by State Legal 
Guide to Abortion, Bioethics and End of Life, American United for Life(hereafter 
"AUL") republished online its model BAN ON ABORTIONS FOR REASONS OF SEX 
SELECTION, POTENTIAL GENETIC DEFORMITY OR POTENTIAL DISABILITY (hereafter 
"AUL MODEL ACT"). The AUL Model Act can be viewed here: 
http://www.aul.org!wp·content/uploadsf2012104/model·ban·abortions·sex· 
selection. pelf. 

156. Jd.; ARIZ. REV. STAT. ANN. § 13·3603.02 (2011); OKLA. STAT. ANN. tit. 63, § 
1-731.2 (West 2012); 18 PA. CONS. STAT. ANN§ 3204 (West 2012). 

157. ARIZ. REV. STAT. ANN. § 13·3603.02 (2011); AMS. UNITED FOR LIFE, supra 

note 155. 
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to whether or not women could be guilty of "violat[ing] the 
provisions of [the lawJ."15s 

Despite sharing the same purpose and all targeting the 
providers of sex-selective abortions and not the women 
seeking them, these laws are also distinct in a variety of 
ways. Illinois and Pennsylvania banned sex selection as 
part of larger abortion laws, both of which contain 
exceptions for emergencies requiring an abortion.159 The 
Arizona and Oklahoma laws and AUL provisions are all 
stand-alone bills.1so Though they do not explicitly contain 
emergency exceptions, there is an implicit exception.1s1 If an 
emergency existed requiring an abortion, that emergency 
would be the purpose of the abortion, not sex selection. 

AUL, Illinois and Oklahoma included an exception for 
abortions based on the possibility of sex-linked genetic 
disorders, making clear that such an abortion does not 
qualify as a criminal sex-selective abortion.162 AUL has also 
proposed a ban on abortions for genetic disorders and 
suggests that if a state chooses to pursue this legislation as 
well it should remove or rewrite the exception for sex-linked 
disorders in legislation banning sex-selective abortions.163 

Oklahoma and Arizona's laws and AUL's model all give 
rights of action to individuals in addition to making the 
provision of a sex selective abortion a crime. 164 In Oklahoma 
a right of action for injunctive relief is available to a woman 
who has had a sex-selective abortion, as well as her spouse, 
parent, guardian, current or former licensed health care 
provider, a district attorney with appropriate jurisdiction, or 
the Attorney General.165 This injunctive relief will "prevent 

158. 18 PA. CONS. STAT. ANN§ 3204 (West 2012). 
159. Id.; 720 ILL. COMP. STAT. 510/6 (2012). 
160. AUL MODEL ACT, suprn note 155; ARIZ. REV. STAT. ANN. § 13·3603.02 

(2011); OKLA. STAT. ANN. tit. 63, § 1 ·731.2. 
161. AUL MODEL ACT, supra note 155. 

162. ARIZ. REV. STAT. §13·3603.02 (LexisNexis 2012); OI<LA. STAT. ANN. tit. 63, 
§1·713.2 (West 2012); AUL MODEL ACT, suprn note 155. 

163. AUL MODEL ACT, supra note 155 at§§ 4, 6. 

164. ARIZ. REV. STAT. §13·3603.02 (LexisNexis 2012); 0I<LA. STAT. ANN. tit. 63, 
§1·713.2 (West 2012); AUL MODEL ACT, suprn note 155 at§§ 7-8. 

165. OKLA. STAT. ANN. tit. 63, §1·713.2 (West 2012). 
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the abortion provider from performing further abortions in 
violation of' the sex-selective abortion ban in Oklahoma. 166 
In addition to injunctive relief, civil remedies for actual and 
punitive damages are also available to "[a] pregnant female 
upon whom an abortion has been performed in violation of 
this section, or the parent or legal guardian of the female if 
she is an unemancipated minor."167 AUL and Arizona also 
give a woman (or her guardians if she is a minor) who had 
such an abortion a right of action for civil remedies. 168 

Arizona's law extends this right to the father of the aborted 
unborn child.169 

Arizona's law is unique in that it creates criminal 
offenses for more than the provision of an abortion based on 
the sex of the fetus. 170 Arizona also outlaws the solicitation 
or acceptance of money for a sex-selective abortion.171 
Additionally, Arizona's statute creates a new criminal 
offense for using force or the threat of force to cause a 
woman to seek an abortion based on the child's gender.172 

The law also requires certain licensed healthcare 
professionals to report information they have on the 
provision of sex-selective abortions and makes them 
criminally liable for withholding such information.173 

Arizona is also the only state so far to ban abortions based 
on the race of the child as well as gender.174 

Oklahoma also has a unique provision in separate, but 
related, legislation. In its informed consent requirements 
for abortion, Oklahoma abortion providers are required to 
ask the patient her reasons for the abortion.175 Several 

166. Id 
167. Id. 
168. ARIZ. REV. STAT, §13·3603.02 (LexisNexis 2012); AUL MODEL ACT, supra 

note 155, at §S(b). 
169. ARIZ. REV. STAT. §13·3603.02 (LexisNexis 2012). 
170. Id. 
171. Id. 
172. Id. 
173. Id. 
174. Id. 
175. OKLA. STAT. ANN. tit. 63, §1·738k (F) (West 2012) (citing to question 15 of 

the mandatory "Individual Abortion Form" requiring that the abortion provider ask 
the mother to state the reason for seeking an abortion). 
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possible responses are suggested for the form that the 
abortion provider may use. These responses include an 
option for the answer that the abortion is based on the sex of 
the child. The woman seeking the abortion is not required 
to answer this question however, and an option is provided 
noting that the woman has chosen to not disclose her 
reasons. 176 

VI. CONSTITUTIONAL LAW AND THE RIGHT TO ABORTION 

The federal constitutional right to an abortion was 
created in 1973 in the decision of Roe v. Wade.111 In 
determining the constitutionality of a Texas abortion ban, 
the Supreme Court found a right to abortion under the 
Ninth and Fourteenth Amendments.178 In this decision a 
trimester regime was created in which abortions could be 
banned in the third trimester but not before.179 

In 1992, the Supreme Court revisited Roe in Planned 
Parenthood of Southeastern Pennsylvania v. Casey, a case 
concerning a variety of Pennsylvania state law abortion 
regulations and restrictions.180 In Casey, the right to an 
abortion found in Roe was upheld as protected by the 
Fourteenth Amendment of the Constitution but a new 
framework was created to determine if a law or government 
action infringed upon this right.181 Instead of using 
trimesters, a new line was drawn at viability. Before 
viability an undue burden standard was created balancing 
the state's legitimate interests in restricting or regulating 
abortion with a woman's right "to obtain it without undue 
interference from the state."182 A state has the "power to 

176. Id. 
177. Roe v. Wade, 410 U.S. 113 (1973). 
178. Id. at 153. 
179. Id. at 114. 

180. 505 U.S. 833 (1992). In Casey, the Court reviewed several abortion 
regulations, upholding reporting requirements, a 24 hour waiting period, informed 
consent provisions, and parental requirements but striking down a spousal consent 
requirement. 

181. Id. at 876. 
182. Id. at 834. 
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restrict abortions after viability, if the law contains 
exceptions for pregnancies endangering a woman's life or 
health."183 The opinion in Casey also affirmed "the principle 
that the State has legitimate interests from the outset of the 
pregnancy in protecting the health of the woman and the life 
of the fetus that may become a child."184 

Under this new framework "viability marks the earliest 
point at which the State's interest in fetal life 1s 
constitutionally adequate to justify a legislative ban on 
nontherapeutic abortions."185 

To protect the central right recognized by Roe 
while at the same time accommodating the 
State's profound interest in potential life, the 
undue burden standard should be employed. An 
undue burden exists, and therefore a provision of 
law is invalid, if its purpose or effect is to place 
substantial obstacles in the path of a woman 
seeking an abortion before the fetus attains 
viability.1ss 

A clear standard was created that abortion could not be 
banned pre-viability and that bans post-viability must 
include an exception for the life and health of the mother. 
The standard for regulations on abortion pre-viability which 
do not amount to a complete ban was not so clear. Judges 
would have to balance the burden created on obtaining an 
abortion with the legitimate State interests achieved by the 
restriction to decide if the burden was "undue". 

Fifteen years after Casey, the Supreme Court again 
analyzed the right to abortion found in Roe and affirmed in 
Casey in the case of Gonzales v. Carhart. 1s1 This case 
reviewed the federal ban on partial-birth abortions,1ss a form 
of abortion, found horrendous by many, where a fetus is 

183. Id. 
184. Id. 
185. Casey, 505 U.S. at 835-836. 
186. Id. at 837 (citation omitted, emphasis added). 
187. 550 U.S. 124, 163 (2007). 
188. Id. at 132. 
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partially delivered and killed before complete delivery.1s9 
Two years earlier, a Nebraska law which banned this 
procedure was struck down for being vague in a way that 
made it possible for the act to cover more types of abortion 
than partial-birth abortions and for not including an 
exception for the health of the mother.190 While affirming 
the right to abortion found in Roe and the undue burden 
standard established in Casey, Gonzales v. Carhart took a 
step back from Casey by holding that the federal partial
birth abortion ban was constitutional despite having only an 
exception for the life of the mother but none for the health of 
the mother .191 

The Court looked to the purpose of the act which was not 
to create a substantial obstacle to abortion but to "protectO 
innocent human life from a brutal and inhumane procedure 
and [to] protectO the medical community's ethics and 
reputation." and made note of the fact that other forms of 
abortion remained available.192 The Court further stated 
that "the government may use its voice and its regulatory 
authority to show its profound respect for the life within the 
woman" and that, "[i]t was reasonable for Congress to think 
that partial-birth abortion, more than standard D & E, 
undermines the public's perception of the doctor's 
appropriate role during delivery, and perverts the birth 
process."193 

Though the right to abortion is primarily analyzed and 
discussed by the court as a liberty interest, 194 concepts of 
equal protection have also been used to defend the right.195 
In her dissent in Gonzales, Justice Ginsburg continued this 
theme by pointing to the right to abortion as key for women 

189. See James Bopp, Jr. & Curtis R. Cook, Pm·tial-Bi1·th Abortion: The Final 
Frontie1· of Abo1·tion Jurisprudence, 14 ISSUES L. & MED. 3, 7-25 (1998). 

190. 530 U.S. 914, 938, 939 (2000). 
191. Gonzales, 550 U.S. at 165, 168. 
192. Id. at 128. 
193. Id. at 128, 129. 
194. Casey, 505 U.S. at 835. 
195. Id. at 852, 869, and 896-97. 
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to maintain their autonomy and have a place m society 
equal to men.196 

Under this standard set forth by Casey and later 
tweaked by Gonzales, lower courts have upheld and struck 
down many laws regulating abortion including partial-birth 
abortion bans1"7, laws regarding parental notification,198 24-
hour waiting periods, 199 informed consent requirementszoo 
and even prison system rules. 201 Despite the variety of cases 
and the decades-long existence of Illinois' and 
Pennsylvania's sex-selective abortion bans, no U.S. court has 
analyzed the constitutionality of a reason· based ban on 
abortions.202 

As it is arguable whether there is sufficient 
Congressional power under the Commerce Clause or Section 
5 of the Fourteenth Amendment of the United States 
Constitution to enact a federal sex-selection ban, state law 
sex-selection abortion bans may have a better chance of 
constitutional success than PRENDA and, historically 
speaking, have been more politically viable.203 

A. The Goals of Sex-Selection Bans Are Legitimate. 

Gonzales makes it clear that the goals of sex-selective 
abortion bans are legitimate. As noted by the supporters of 
PRENDA, sex-selective abortion 1s abhorred and 

196. Gonzales, 550 U.S. at 172. 
197. See, e.g., Hope Clinic v. Ryan, 249 F.3d 603, 604-05 (7th Cir. 2001); R.I. 

Med. Soc. v. Whitehouse 66 F.Supp. 2d 288, 294-95 (D.R.!. 1999). 
198. See, e.g., Planned Parenthood of N. Ne,v England v. I-Ieed, 390 F.3d 53, 62, 

65 (1st Cir. 2004); Causeway Med. Suite v. Ieyoub, 109 F.3d 1096, 1099 (5th Cir. 
1997). 

199. See, e.g., Planned Parenthood of Del. v. Brady, 250 F. Supp.2d 405, 407, 
410 (D.Del. 2003). 

200. See, e.g., Barnes v. Moore, 970 F.2d 12, 13 (5th Cir. 1992); Tex. Med. 
Providers v. Lakey, 667 F.3d 570, 573, 584 (5th CiJ:. 2012). 

201. Victoria v. Larpenter, 369 F.3d 475 (5th Cir. 2004) (holding that a prison 
system requirement of a court order for an elective abortion was constitutional). 

202. Here "reason based ban on abortions" or "reason based abortion ban" refers 
to any law which bans abortions solely because of the purpose of the abortion, as 
opposed to its particular technique as is the case with the partial-birth abortion 
ban. 

203. See discussion at note 141 supra. 
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criminalized around the world. 204 It is an unethical practice 
that devalues human life and discriminates on the base of 
gender. Banning this practice protects human life from 
inhumane treatment, protects the ethics and reputation of 
the medical community,2°5 and criminalizes one of the most 
severe forms of sex-based discrimination imaginable. 
Gonzales and Casey both affirm that laws regulating 
abortion can be created to protect the life of the fetus as well 
as the mother and can have the goal of "express[ing] 
profound respect for the life of the unborn."206 

Opponents have claimed that the true goal or at least a 
goal of sex-selective abortion bans is to make it harder for a 
woman to obtain an abortion or to make it less likely that a 
woman will seek an abortion.207 This is an argument one 
must expect if a ban is reviewed by the court. However, 
there is no evidence to support it in the operation of the 
state laws currently on the books. The bans in question do 
not make abortion more expensive, more time consuming or 
harder to obtain, nor do they do anything to intimidate or 
dissuade women considering an abortion for any reason 
other than sex selection. 208 Even women considering sex 
selection do not have to fear criminal or civil penalties for 
seeking such an abortion, except perhaps in Illinois.209 

204. H.R. Rep. No. 112-447 at 8 (2012). 
205. For example, the American College of Obstetricians and Gynecologists' 

Committee on Ethics has stated, "The Committee on Ethics supports the practice of 
offering patients procedures for the purpose of preventing serious sex-linked 
genetic diseases. However, the committee opposes meeting requests for sex 
selection for personal and family reasons, including family balancing, because of 
the concern that such requests may ultimately support sexist practices." 
COMMITTEE ON ETHICS, ACOG COMMITTEE OPINION NUMBER 360, February 2007 
(Reaffirmed 2011). 

206. Planned Parenthood of S. Pa. v. Casey, 505 U. S. 833, 877 (1992). 
207. Annie Moskovian, Bans on Sex-Selective Aho1·tions: Hoiv Far is Too Far?, 

40 HASTINGS CONST. L.Q. 423, 448 (2013). 
208. 720 JU,. COMP. STAT. ANN. 510/6 (West 2013); 18 PA. CONS. STAT. ANN. 

§3204 (West 2012); OKLA. STAT. ANN. tit. 63, § 1·731.2 (West 2012); ARIZ. REV. 
STAT. ANN.§ 13·3603.02 (West 2012). 

209. Id; See also Seef v. Sutkus, 583 N.E.2d. 510, 511 (Ill. 1991) (Illinois 
Supreme Court holding that a fetus is a "person" within the meaning of the 
wrongful death statute.). 
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B. An Undue Burden? 

Post-viability, a ban is clearly constitutional so long as 
Casejs required exception for the health and life of the 
mother is included.210 As a ban focused on the reason for the 
abortion, there is a built-in exception for abortions for all 
other reasons. If a woman seeks an abortion or is referred 
for an abortion to save her life or to improve her health, that 
abortion is not an abortion for the purpose of sex selection 
and is not covered by the ban. The same is true for an 
abortion for financial reasons or any reason other than sex 
selection or if also banned, race selection or some other 
discrimination. 211 

The question for a court which must rule on such a ban 
is whether or not the law creates a substantial obstacle to 
the ability to obtain an abortion pre-viability and if so, how 
that burden balances against the goals of the state. The 
court will have to question whether the operation of the bill 
burdens the right to obtain an abortion for any reason as 
well as ask if the banning of abortions based on sex selection 
signifies an undue burden to the right to abortion generally. 

As discussed above, there is no evidence that a ban on 
sex selection will make it more difficult to get an abortion for 
reasons other than sex selection. There is no sign that 
abortion providers are leaving the business or closing their 
doors to women seeking abortions in states that have passed 
a sex-selection ban. It is possible for there to be a ban that 
could include requirements of providers and/or women 
seeking abortions or create a bureaucracy that could impede 
all abortions, but that is not the case with a straightforward 
ban. To the extent that a statute does more than simply 
make the provision of sex-selective abortion illegal, those 
elements of the law will have to be analyzed separately. 

Even among proponents of abortion, there are differing 
opinions regarding whether or not a ban on sex selection is a 
substantial burden to abortion generally, and judges may 

210. Casey, 505 U. S. at 846. 
211. See, e.g., OKLA. STAT. ANN. tit. 63, § 1-731.2 (West 2012) (prohibiting 

abortions that are based solely on the sex of the unborn child). 
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find themselves anywhere on this spectrum, as there is little 
guidance from the precedent set by past abortion-related 
cases. Some argue that a complete ban on any specific 
reason for an abortion is an undue burden on the right to 
abortion as it will prevent a woman from receiving an 
abortion to end an unwanted pregnancy.212 Another possible 
argument is that the burden is not undue because the 
reason for abortion is not legitimate and abortions are still 
available for any legitimate reason. Part of this reasoning is 
the concept that this is not a situation where pregnancy or 
child rearing is unwanted but it is having and raising a 
specific child that is unwanted. Because the woman is open 
to more than nine months of pregnancy and all of the 
commitments involved in raising a child, she is not burdened 
by a sex-selection ban in the same way that another woman 
is burdened by laws that restrict other abortions. 

Though it is true that a woman seeking a sex-selective 
abortion is in a different position than other women seeking 
abortions and she may welcome many of the burdens of 
motherhood that other women seeking abortions desperately 
want to avoid, it is unlikely that a judge will find a ban does 
not create any burden on the right to abortion. To decide if 
this burden is undue, the judge will have to look at the 
purpose of the law in question and the extent to which sex· 
selective abortions are integral to the right to abortion as a 
whole. 

Unless given reason to believe that legislators had some 
ulterior motive, judges will likely be at least somewhat if not 
completely sympathetic to the goals of sex-selection bans. 
There is a wide consensus in the United States and abroad 
that the practice of not allowing a child to live because of his 
or her gender is unethical if not abhorrent.213 Nonetheless, 
it is possible that a judge, sympathetic with the desire to end 
sex selection, will still see a complete ban as an undue 
burden as it prevents a woman seeking an abortion from 
obtaining it. It is also possible that a judge will see the 
burden justified and not an undue burden on the right to 

212. Moskovian, supra note 207, at 425. 
213. H.R. Rep. No. 112-447 at 6-8, 12 (2012). 
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abortion because (1) it does not prevent or burden in any 
way the vast majority of abortions, done for the kinds of 
reasons used by the Court to justify its abortion license; and 
(2) the justification for preventing sex-selective abortions is 
strong enough to burden the right to abortion, as is the case 
with the ban on partial-birth abortion. 

Opponents to sex-selective abortion bans will argue that 
a woman should have the right to abort any unwanted 
pregnancy, and simply not desiring the child is sufficient 
legal justification for an abortion. 214 The problem with this 
argument is that it must leave behind the majority of 
justifications for the right to abortion and even contradict 
much of these long-argued justifications (e.g. health and 
safety of the mother, or the equal opportunity for women). 

The burden of pregnancy and rearing a child is central to 
the argument for a right to abortion.215 Not allowing an 
abortion is tantamount to requiring at least the nine months 
of pregnancy, if not also the requirements of parenthood. 
Pregnancy is potentially an expensive, uncomfortable, and 
painful experience. Carrying a child to term also brings 
with it legitimate medical risks and for some women with 
certain medical conditions it can be downright dangerous. 216 

Pregnancy can require a leave from work or school and can 
seriously burden one's career as well as a number of other 
aspects of one's life. 

Raising a child comes with more burdens, more expenses 
and more requirements on a parent's time and energy. 
Again, raising a child can hamper and even halt one's 
education, career path, social life, or almost any other way 
someone may have spent his or her time before becoming a 
parent. Though the requirements of parenthood can be 
avoided through adoption, this is also arguably a burden as 
a woman may have built a relationship with her child in the 
womb from whom she must now separate herself. 

214. Moskovian, supra note 207, at 439. 
215. Id at 437. 
216. See, e.g., TEX. DEPT. OF HEALTH, A WOMAN'S RIGHT TO KNOW BOOKLET 17-

19 (2003). 
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Allowing women to avoid these burdens associated with 
pregnancy and child rearing is central to the right to 
abortion. 217 These burdens can be used to argue against 
almost any law that burdens abortion except a reason-based 
abortion ban. If a woman objects to a pregnancy only 
because of the child's gender (or race) she is not objecting to 
the burdens associated with pregnancy or raising a child, 
because she would choose to carry a different child to term. 
For all of these reasons, any burden to the right to abortion 
created by a sex (or race) selection ban is far less than the 
burden created by a law that banned some other set of 
abortions. 

As mentioned previously, equal protection arguments are 
central to the right to abortion. Though the right is 
analyzed as a liberty interest and burdens are analyzed as 
burdens to personal freedom, 21s the liberties and burdens in 
question are largely applicable to women alone. Only 
women may become pregnant and thus only they can face 
the various physical pains and health risks associated with 
pregnancy. Though men have legal and financial 
responsibilities when they become fathers, they are not 
biologically forced to spend forty gestational weeks with the 
child possibly forming a relationship. Such a bond can make 
adoption more difficult for a woman than a man and the 
same is true for leaving the raising of the child to the other 
parent. Additionally, even where legal requirements may be 
the same for men and women, women often still take the 
lead role in child rearing for personal, cultural, and/or 
societal reasons. 219 

The equal protection argument extends beyond simply 
stating that pregnancy is more of a burden on women than 
men. It is argued that because of this biological difference, 
women are at a disadvantage in many respects of everyday 
life, career and education paramount among them. In 
addition to a long history of patriarchy, abortion advocates 

217. Gonzales v. Carhart, 550 U.S. 124, 170-71 (2007) (Ginsberg, J. dissenting). 
218. Casey, 505 U.S. at 876. 

219. See Joanne Schulman, WhoS Looking After the Children?-Cur1·ent 
Legislation Tries to be P1-otective but It May be Doing More Ha1"I11 Than Good, 5 
FAMILY ADVOCATE no. 2, 1982 at 31, 36. 



156 Regent Journal of Law & Public Policy [Vol. 5 

argue that women will always be held back without abortion 
because an equal place in society means an equal ability to 
avoid pregnancy and the commitment of time and energy 
required. Again, this argument cannot be used in regards to 
sex-selection bans because the women seeking such 
abortions do not object to the burdens associated with 
pregnancy or child rearing. 

Not only does the equal protection argument, a major 
basis for a strong right to abortion, not help abortion 
proponents in regards to sex-selection bans, those 
proponents must now argue against the concept of equal 
protection. They must now either change their narrative 
and drop a large portion of their justifications or argue that 
a law, which attempts to put fetuses of different genders on 
an equal footing and most likely prevents the killing of 
females, somehow amounts to discrimination against 
women. This contradiction makes it easier for a sex· 
selection ban to stand up to constitutional scrutiny much 
like it makes such laws easier to pass politically. It is hard 
to argue the existence of an undue burden when the long list 
of burdens usually used in this argument is inapplicable. 

If an opponent to a sex-selection ban chooses to argue 
that banning sex-selective abortions burdens the women 
who desire such an abortion, they must now argue that 
there are burdens specific to raising a child of the undesired 
gender, which is usually a girl. This goes completely against 
concepts of equality and instead embraces aspects of culture 
and society which discriminate. An opponent of sex· 
selection bans must accept the possibility that raising a 
certain gender can be such a burden that it justifies killing 
the child, or he or she must admit that what is being banned 
is unethical sex-based discrimination and thus argue that 
abortion must be available for all reasons, even those that 
are unethical. 

It must be noted that although the argument is severely 
weakened when the usual burdens are no longer at issue, a 
sex-selection ban is still a limit on liberty and personal 
autonomy. Even though a woman may not object to the 
various burdens and risks associated with pregnancy and 



No. 1] No Girls Allowed 157 

even though abortion has its own burdens and risks, 220 a 
woman may, in 46 states and the District of Columbia, 
choose abortion over pregnancy for any reason, even sex 
selection. Preventing a woman from being able to legally 
make that choice is undoubtedly a limit on her ability to 
control what she does with her body, and some may always 
believe that to be an undue burden. The fact is though that 
the argument for personal autonomy in regards to abortion 
is at least largely if not completely based in the various 
burdens associated with pregnancy and ideas of equal 
protection, all of which don't apply to this kind of abortion 
law. 

One consequence of a sex-selection ban that must be 
considered is the effect on and any possible burden to the 
doctor/patient relationship that could be created by a sex· 
selection ban.221 If a woman's reason for obtaining an 
abortion is illegal she has an incentive to lie about it to her 
doctor. It is also possible that a doctor could refrain from 
asking a question if the answer could put him and/or his 
patient at legal risk. 

Though this possible burden is real enough to be 
contemplated by a court, it should not be considered a 
substantial burden to access to abortion for more than one 
reason. First, many criminal laws create an incentive for a 
patient to lie to a doctor.222 Many things may be medically 
relevant for a doctor to know such as illegal drug use, but 
because the activity is illegal, the patient may be afraid to 
admit it, even where the doctor has no duty to report the 
crime and has certain requirements preventing him from 
sharing such information. Though this is an unfortunate 
consequence of drug and other laws, the state has decided 
that it is an acceptable consequence of drug prohibition. 
Second, unlike the example of illegal drug use, seeking an 

220. See, e.g., TEX. DEP'T OF HEALTH, WOMAN'S RIGHT TO KNOW, supra note 216 
at 10-17. 

221. See Moskovian, supra note 207 at 44-46; Owen D. Jones, Sex Selection: 
Regulating Technology Enabling the P1·edetermination of a Child's Gender, 6 HARV. 
J.L. & TECH. 44--46 (1992). 

222. Moskovian, sup1·a note 207 at 425; see, e.g., 720 ILL. COMP. STAT. 510/6(8) 
(2013). 
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abortion for the purpose of sex selection is not medically 
relevant to the abortion procedure. It is information that 
the state may find important, but a woman's reasoning for 
an abortion, if not connected to her health or that of the 
fetus, is not necessary information in order to perform the 
abortion. In fact, a doctor who may want to avoid discovery 
of a woman's sex-selection intention can still ask if the 
abortion is for personal or health reasons and learn all he 
needs to know about the woman's health and that of her 
fetus without asking a question that forces a woman to 
admit to sex-selection. 

Though abortion proponents may claim that reason
based abortion bans destroy the doctor-patient relationship, 
they do not cite doctors or patients in Illinois or 
Pennsylvania who have seen this issue arise in the many 
years that their bans have been in effect.223 Discussed in 
more detail below, a state which is worried that such a ban 
could affect the way a doctor treats a patient can use the 
mens rea in a ban as well as informed consent statutes to 
incentivize or require the questions which may otherwise be 
avoided. 

A simple ban on the provision of sex-selective abortions 
should not be held by any court to be an undue burden on 
the right to abortion. While access to sex-selective abortions 
would be banned, abortions for all other reasons, for the life 
and health of the mother or for any personal reason other 
than the sex of the child, would remain unburdened. Not 
only would the banned abortions represent a tiny percentage 
of all abortions, but more importantly, these abortions are 
unique in that they cannot be justified with the burdens and 
equal protection analysis used by the courts and abortion 
advocates to defend a right to abortion. 

223. See Moskovian, supra note 207 at 440-42. 
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C. Getting into the Details 

As referenced above, a state can ban sex-selection 
abortions with one sentence in a larger statute, but it has 
the option of doing much more than that.224 

Arizona, Oklahoma, and AUL's bans all do more than 
criminalize the provision of a sex-selection abortion. Both 
state statutes and AUL's model legislation create a civil 
action for a woman who has undergone a sex-selection 
abortion and for her guardians if she is a minor. 225 Arizona 
extends this right to father of the unborn child as well.226 

Such rights of action for civil remedies accomplish several 
goals. First they create additional penalties as well as 
additional methods of enforcement to be feared by abortion 
providers who might consider providing a sex selective 
abortion. They can also ensure that a woman has the right 
to seek and recoup damages despite her involvement in the 
abortion provider's illegal activity. 

Oklahoma took this a step further by creating an 
additional right of action for injunctive relief. 227 This allows 
the woman as well as her spouse, parent, guardian, current 
or former licensed health care provider, a district attorney 
with appropriate jurisdiction, or the Attorney General to 
seek an injunction which could prevent an abortion provider 
from providing further sex selective abortions.22s None of 
these rights of action prevent a woman from lying or prevent 
a doctor or anyone else from knowingly providing a sex 
selective abortion, but they do make it at least somewhat 
more likely that someone who violates the ban will face 
some kind of enforcement and penalties and thus may 
discourage a provider from agreeing to provide such a sex 
selective abortion. 

224. Id. 
225. ARIZ. REV. STAT. ANN. § 13·3603.02(C) (2007); OKLA. STAT. tit. 63, § l · 

731.2(C) (2013); AUL MODEL ACT, suprn note 155, at§ S (b). 
226. ARIZ. REV. STAT. ANN. § 13·3603.02(C) (2007). 

227. OKLA. STAT. tit. 63, § 1·731.2(C)(l) (2012). 

228. Id. 
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In addition to creating civil remedies, Arizona's statute 
also creates several new crimes in addition to that of 
providing a sex-selective abortion. It is a crime to accept or 
solicit money for a sex-selective abortion, to use force or 
threats of force in order to coerce a woman to seek such an 
abortion and for some healthcare professionals to have 
knowledge of such an abortion and not report it. Again, 
none of these correct the primary problem that a woman can 
still simply lie about her reasons, but they make it more 
likely that a provider will be prosecuted as well as create 
criminal consequences for individuals who are involved, 
other than the provider of the abortion: namely other 
healthcare providers who may have information and family 
members and others of the pregnant woman whose use of 
threats or force have caused her to seek a sex selective 
abortion. 

None of these additions make a ban less likely to survive 
constitutional scrutiny for two key reasons. First, they do 
not create a burden for a woman seeking an abortion that is 
any greater than the ban itself. Rights of action create 
additional penalties and avenues of enforcement for the ban 
but do not criminalize anything that is not already illegal. 
Second, additional criminal laws focused on individuals 
other than the abortion provider make it less likely that men 
will use force or threats against a pregnant woman and less 
likely that sex-selective abortions will go unreported but 
again do nothing to limit the availability of abortions. 

A crime for accepting funds or soliciting funds in return 
for a sex-selective abortion also should not be a burden to 
access to abortion, but it is the most constitutionally 
questionable of the new crimes created by the Arizona law 
because it is directed only at abortion providers. The one 
argument that can be made against its constitutionality is 
that such a law could cause healthcare professionals to leave 
the business of abortion, but like with the ban in general, 
this is no more than conjecture without support. Until a 
state with such a law uses it to somehow harass abortion 
providers, there is no evidence to support claims that it 
burdens access to any abortion other than sex-selective 
abortions. 
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The second reason that these additional elements will 
not prevent a ban from being upheld as constitutional is that 
they are severable from the ban. If a court found any of 
these elements unconstitutional, it would not be a basis for 
striking down the ban as a whole.229 

In addition to creating rights of action and new crimes, 
the bans currently on the books have other details, which 
affect their effectiveness and constitutionality. 
Pennsylvania's law includes an exception for medical 
emergencies.23o As discussed previously, this is not 
necessary for a law that only bans sex-selective abortions as 
such an emergency would be for an abortion that was not for 
the purpose of sex selection. Nonetheless, as long as such an 
exception is no greater than the one already used in other 
abortion laws, it does not hurt to have such an exception in a 
sex-selection abortion ban if a drafter wants to make this 
point abundantly clear. 

All statutes in states other than Pennsylvania clearly 
target only the abortion provider.23 I Pennsylvania's law 
seems to do the same but is not completely clear.232 
Arizona's law and AUL's model legislation all state very 
clearly in their bans that the woman is not criminally or 
civilly liable. 233 If the goal is to only target the provider of 
the abortion, such a statement should be used to make this 
completely clear to a judge reviewing the law. A ban could 
make procuring a sex selective abortion a crime in addition 
to criminalizing the provision of one, but this could make the 
law less likely to withstand constitutional scrutiny. The 
statute would not actually ban any additional activities but 
only increase the number of individuals who had committed 
a crime. 

229. See Alaska Airlines v. Brock, 480 U.S. 678, 684 (1987) (quoting Regan v. 
Time, 468 U.S. 641, 652 (1984) (plurality opinion); El Paso & Northeastern R. Co. v. 
Gutierrez, 215 U.S. 87, 96 (1909) (outlining principles of severability for statutes). 

230. 18 PA. CONS. STAT. § 3204(b)(20l!). 

231. See 720 !LL. COMP. STAT. 510/6 (West 1975); OKLA. STAT. tit. 63, § l· 
731.2(D) (2012); ARIZ. REV. STAT. ANN. § 13·3603.02(E) (2011). 

232. 18 PA. CONS. STAT.§ 3204(d). 
233. ARIZ. REV. STAT. ANN. § 13·3603.02(E)(2011); AUL MODEL ACT, supra note 
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This should not make a ban any less constitutional, but 
it could be argued that making it a crime for a woman to 
seek one kind of abortion could deter some women from 
seeking any abortion. A state may want to discourage 
women from seeking such an abortion but such an addition 
may not be worth the additional constitutional scrutiny. 
Such a law may also be less politically viable. Much like the 
crime of providing unlicensed abortions, for a variety of 
reasons states can choose to only prosecute the provider and 
not the woman upon whom the abortion was performed. The 
provider is the one expected and required to know the law, 
so there are reasons of efficiency and justice as well as 
politics and constitutional law to target only the provider 
with a sex-selection ban. 

Pennsylvania and Oklahoma both provide additional 
requirements regarding a healthcare provider's 
responsibility to learn a woman's reason for having an 
abortion. Pennsylvania requires that a doctor consult with 
the patient to determine that the abortion is "necessary".234 

Oklahoma requires, as part of its informed consent 
provision, that the doctor providing or referring the abortion 
asks the woman what her reasons are. 235 Requirements 
regarding informed consent for abortions have been 
challenged in court and are constitutional. 236 As noted in 
Gonzales, governments have reason to believe that certain 
information may be withheld before an abortion, and the 
state has an interest in requiring the discussion of certain 
information.237 

Such requirements solve the problem of doctors not 
asking certain questions because of a fear of learning of a 
woman's desire for a sex-selective abortion. They also allow 
a state to learn more about the abortions being sought to the 
extent that such information is recorded. Neither 

234. 18 PA. CONS. STAT.§ 3204 (1982). 
235. OKLA. STAT. tit. 63, § l ·738k F. (2012). ''Individual Abortion Form" question 

15. 
236. See generally Harper Jean Tobin, Confronting Misinformation on Abortion: 

Info1med Consent, Deference, and Fetal Pain Laws, 17 COLUM: .. J. GENDER & L. 
111 (2008). 

237. Gonzales v. Carhart, 550 U.S. 124, 129 (2007). 
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Pennsylvania nor Oklahoma requires a woman to fully 
disclose her reasons for seeking an abortion. In 
Pennsylvania, she must tell the provider enough for him to 
deem the abortion necessary, but no bar is set that would 
require her to say anything specific.238 However, "[nlo 
abortion which is sought solely because of the sex of the 
unborn child shall be deemed a necessary abortion."239 
Oklahoma makes it clear that a woman can decline to 
answer the question. 240 A statute could easily require a 
woman to give her reason for seeking an abortion or even to 
sign a form stating that the abortion was not sex selective 
but such requirements would implicate the First 
Amendment and the right to abortion more than they would 
make a ban more effective and still could not prevent a 
woman from lying. 

Another aspect that must be discussed that can also 
affect what a doctor chooses to ask is the intent requirement 
or lack thereof. AUL's model legislation and Illinois' law 
require intent to be guilty of a crime. 241 Arizona sets the bar 
at "knowingly" providing a sex-selective abortion242 while 
Pennsylvania and Oklahoma lower the bar to "recklessly" 
providing a sex-selective abortion.243 

Lowering the bar to recklessness creates a situation 
where the doctor can be considered reckless for not asking a 
woman her reason for having an abortion. Lowering the bar 
below the standard of recklessness could affect the 
constitutionality of a ban as providers could reasonably fear 
prosecution for administering an abortion on a woman who 
lied to hide that it was a sex-selective abortion. This would 
reasonably deter individuals from providing abortions. On 
the other hand, raising the bar to ''has knowledge" or 
"intentionally" creates a scenario where the less the doctor 
knows, the less likely he is criminally liable, which 

238. See genernlly 18 PA. CONS. STAT.§ 3204 (1982). 
239. Id. 
240. 63 OKLA. STAT. ANN. § 1 ·738k, question 15. 

241. 720 ILL. COMP. STAT. 510/6 (2012); AUL MODEL ACT, supra note 155, § 7. 
242. ARIZ. REV. STAT. ANN. § 13-3603.02 (2011) (West). 

243. 18 PA. CONS. STAT.§ 3204 (1982); OKLA. STAT. tit. 63, § 1-731.2 (2012). 
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incentivizes him to ask fewer questions, making the ban less 
effective. 

While the AUL Model Act does not do so, Illinois and 
Oklahoma include exceptions for abortions based on the 
possibility of a fetus having a sex linked genetic disease.244 

A similar exception can be read into Pennsylvania's law as it 
only bans abortions based "solely" on the sex of the child. 245 

Such exceptions allow for abortions which discriminate 
against the disabled and make a sex-selective abortion ban 
more constitutionally viable as they are necessary to make 
the argument above that a woman seeking a sex-selection 
abortion does not object to the burden of pregnancy and 
child rearing, as raising and even possibly even carrying to 
term and delivering a child with a disability or genetic 
disease can easily require more money, energy and time 
than a child without that disorder or disease. 

Including such an exception may be contrary to the 
desires of a state as the ban would deter discrimination 
against one protected class while leaving the disabled, 
another protected class, open to discrimination through 
selective abortion. If a state wants to ban such abortions, as 
well, it can do so, but this may present more of a burden on 
the right to abortion than a sex-selection ban and potentially 
weaken the constitutionality of a ban on sex-selective 
abortions, as some disorders are sex linked. A ban on 
abortions based on a disorder of the child or the probability 
of such a disorder may still be constitutional, but it is not as 
clear a case as the banning of sex-selection abortions. 

Abortions based on race, along with gender and 
disability may be banned as well, and Arizona is the only 
state of the four to have done so.246 Like with gender and 
unlike with disabilities, it cannot be argued that having a 

244. 720 ILL. COMP. STAT. 510/6 (2012); OKLA. STAT. tit. 63, § 1·731.2 (2012). 
The AUL MODEL ACT does not include such exception but expressly bans 
"intentionally performing or attempting to perform an abortion with knowledge 
that he pregnant woman is seeking the abortion solely because the unborn child 
has been diagnosed with either a genetic abnormality or a potential for a genetic 
abnormality." AUL Model Act, supra note 155, at§§ 3(c) and 6. 

245. 18 PA. CONS. STAT.§ 3204 (c) (1982). 
246. ARIZ. REV. STAT. ANN.§ 13·3603.02 (2011) (West). 
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child of one race is more burdensome than that of another 
other than pointing to personal, familial, and cultural 
preferences. These are not akin to the burdens of generally 
having and raising a child, which are often cited as 
legitimate and important reasons for the right to abortion. 
Embracing such preferences as legitimate only eats away at 
the same equal protection arguments used to support 
abortion, although this time the equal protection of gender is 
pitted against the equal protection of race as opposed to a 
sex-selection ban, which pits the equal protection of gender 
against itself. 

Constitutionally, a ban on race selective abortions should 
be no different than a ban on sex-selection abortions, but the 
politics are not necessarily the same, and a judge could find 
that the equal protection arguments central to the right to 
abortion trump the equal protection goals of a race-selection 
ban. Federally, a race-selection ban was considered but 
eventually not included with a sex-selection ban because of a 
desire to focus on one issue at a time without the politics of 
the other getting in the way. While a sex-selection ban 
focuses on the use of a particular abortion to discriminate, a 
race-selection ban may actually be targeted at existing 
abortion providers who, some groups believe, already target 
their services at minority communities. 

Whether such beliefs about the abortion industry's 
targeting of minorities is correct or not, if such beliefs are
in part or in whole-the justification for a race-selection ban, 
then opponents will be able to argue in court that such laws 
are an attack on the abortion industry as a whole and are 
thus a burden to all abortions, not just race selective 
abortions. Though such arguments should not win the day, 
they do give judges a way to strike down race-selection bans 
that cannot be used when reviewing sex-selection bans. 

D. What Kind of Ban Is Best? 

When a state legislature decides that it wants such a 
ban, it has several choices to make and should pass the 
strongest legislation it can while remaining clearly 
constitutional. In this regard, states should largely follow 
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the lead of Arizona and Oklahoma. Like all of the statutes 
discussed here, the ban should target providers of abortion 
and not the women who seek them. It should be clearly 
stated that such women are not liable civilly or criminally. 

Additional crimes should be created for those who solicit 
or accept money for a sex-selective abortion as well as those 
who use force or threat of force to pressure women to seek 
such an abortion. Reporting requirements should also be 
passed to require licensed individuals who know of sex
selective abortions to report their knowledge to the 
authorities. Such a requirement would create an 
environment where an abortion provider felt less safe 
offering or providing such abortions. 

The mother and father of the unborn child-as well as 
the mother's parents if she is a minor-should be given 
private rights of action for civil damages as well as a right of 
action for injunctive relief like that in Oklahoma's statute. 247 

The right of action for injunction should be extended to the 
same list of individuals covered by Oklahoma's law: the 
mother of the unborn child, her spouse, her parents and 
guardians, her current and former licensed health care 
providers, and state officials such as a district attorney with 
appropriate jurisdiction or the Attorney General.248 Any ban 
that includes any of the above suggested additional crimes 
or civil rights of action should state clearly that all of these 
elements are severable from the core ban. That way, if a 
court finds any of these elements to be an undue burden on 
the right to abortion, the rest of the law will still stand. 

Like in Oklahoma, the ban should criminalize the 
reckless, intentional or knowing provision of abortions that 
are sought for the purpose of sex selection. 249 For reasons 
discussed previously, some level of intent must be required 
to maintain that providers are not guilty when their clients 
lie to them. The level of reckless is suggested as it gives 
providers a reason to ask questions and seek honest answers 
as opposed to avoiding knowledge of sex selection. 

247. OKLA. STAT. tit. 63, § 1·731.2 (c)(l) (2012). 

248. Id. 
249. OKLA. STAT. tit. 63, § 1·731.2 (2012). 
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A provision like that found in Oklahoma's informed 
consent requirements is also a good idea as it requires 
abortion providers to ask their clients for their reasons for 
an abortion.250 This can also be achieved by requiring 
providers to certify that an abortion is "necessary" in a way 
similar to Pennsylvania's law. Such requirements should 
contain an exception for medical emergencies. 

Finally a state must decide whether or not to include an 
exception for abortions sought because of possible gene 
linked disorders. A ban on all abortions for reasons of a 
disability or genetic disorder is something worthy of a state's 
consideration, but if a state is not pursuing such legislation 
it should include an exception in its sex-selection ban. This 
exception will ensure that the ban is not an undue burden 
while bans that do not except abortions for gene linked 
disorders will have a tougher job in court to show that they 
do not create an undue burden on the right to abortion. 

VIL CONCLUSION: SHOULD STATES PASS A BAN? 

As Congressman Ron Paul has pointed out, no abortion 
ban can prevent sex-selection abortions, as a woman seeking 
an abortion can always lie about her reasons.251 This does 
not mean that states should not pass such laws. At a 
minimum, these laws send a clear message to the citizens of 
any state in which they are passed that the state and the 
representatives who pass its laws and by extension the 
citizens who vote for them do not approve of abortion for the 
sole purpose of sex selection. It makes abundantly clear 
that in a country where abortion is legal for a multitude of 
reasons, sex selection is not one of those reasons but is 
instead abhorred and not acceptable. 

If, as Ron Paul predicted, abortion providers respond by 
warning their clients that sex selection is not a legal 
justification for an abortion, then the abortion providers who 
choose to do this will be voluntary mouthpieces for the 
government's message. Such a result should be applauded. 

250. See genernlly OKLA. STAT. tit. 63, § l ·731.2 (2012). 
251. 158 CONG. REC. H3189 (daily ed. May 30, 2012) (statement ofRep. Paul). 
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One consequence of simply sending the message that sex
selective abortion is contrary to a state's values is the 
benefit to the reputation and ethics of the medical 
community in that state. Though ACOG and other groups 
can voice their views regarding the unethical nature of sex 
selective abortions, making such practices a crime shows 
other states and countries without such a ban that the 
doctors in such a state are held to a higher standard. 

Though sending a message may be enough reason to ban 
sex-selective abortions, such bans do more than this. They 
give women considering sex-selective abortion and those 
who may be pressuring her to do so a good reason to rethink. 
When these individuals learn that what they are considering 
is not accepted and is illegal in their state, they may 
consider the reasons such a law was passed. Though women 
in this position still have the ability to obtain an abortion 
and simply refrain from explaining their reasons, some of 
these women may, after considering the ethics of such a 
decision, decide to continue the pregnancy. Even if these 
women represent a small portion of women seeking 
abortions for sex selection, their daughters (or sons), born 
into this world, will be more than enough reason to be 
grateful for such a ban. 


