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INTRODUCTION 

On May 31, 2010, a flotilla of six ships filled with humanitarian 
supplies and anti-Israeli activists defiantly tried to breach Israel's 
naval blockade of the Gaza Strip. 1 Some of these activists had terrorist 
ties.2 The Israeli Defense Forces (IDF) issued many warnings to the 
flotilla to halt its course toward Gaza.3 The IDF also offered to allow 
the flotilla to bring the humanitarian aid to the Israeli port of Ashdod 
where the aid could have been transferred to Gaza over a land border 
crossing.4 As the flotilla continued its course toward Gaza, members 
of the IDF boarded the ships in international waters in order to enforce 
the blockade.5 On the largest ship in the flotilla, the Mavi Marmara, a 
clash between the "humanitarian" activists, who were armed with 
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1 Erik Schechter, Legal Scholars Weigh in 011 Gaza Blockade, Flotilla Deaths, 
CARNEGIE COUNCIL (June, 28, 2010), 
http://www.carnegiecouncil.org/resources/articles_papers_reports/0055.ht1nl. 

2 THE TURKEL COMM'N, THE PUBLIC COMMISSION TO EXAMINE THE 
MARITIME INCIDENT OF 31 MAY 2010, at 198, 278 (201 I), http://www.turkel-
eommiHee.gov .il/files/wordocs//87072002 I I engl ish. pdf. 

3 Schechter, supra note l . In response to these warnings, someone on board 
one of the Jlotilla ships said by radio transmission to the IDF member, "Shut up. Go 
back to Auschwitz." Very few news sources reported this comment spoken by one of 
the "hu1nanitarian" activists. Mark Whittington, Gaza Flotilla 'Shut up. Go Back to 
Auschwitz,' ASSOCIATED CONTENT (June 6, 20 I 0), 
hllp://www.associatedcontent.eom/article/5460978/gaza_Jlotilla_shut_up_go_baek_t 
o auschwitz.htn1l?cat==62. 
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axes, batons, knives, and slingshots, and the IDF members took place.6 

Nine of the passengers on board the Mavi Marmara were killed.7 

There was an international outcry against Israel, and foreign 
governments all over the world denounced Israeli actions. 8 Few news 
sources reported the violent actions of the "humanitarian" activists, 
choosing instead to focus on the actions of the IDF.9 As of this 
writing, the naval blockade of Gaza, in contrast with the land embargo 
of Gaza, remains in place, unchanged. 10 

This paper will demonstrate the legality of the Israeli naval 
blockade of the Gaza Strip. The naval blockade of Gaza adheres to the 
rules of armed conflict as well as the customary international maritime 
laws, which are predominantly codified in the San Remo Manual. 11 

Israel has adhered to the principles of necessity, distinction, and 
proportionality in its response to Hamas, the sworn enemy of Israel12 

and the de facto government within the Gaza Strip. 13 

I. HISTORY OF ISRAEL, HAMAS, AND THE CONFLICT IN THE GAZA 
STRIP 

A. History and Background of Israel 

The modern State of Israel formally became a nation in 1948. 14 In 
the early twentieth century, a group of Jewish people, desiring to 
return to their historical and biblical homeland, received support from 
the British government to re-create a homeland for the Jews. 15 The 
first official documentation of support came in the form of the Balfour 
Declaration on November 2, 1917.16 

6 

7 
THE TURKEL COMM'N, supra note 2, at 249. 
Schechter, supra note I. 
Id. 

9 Whittington, supra note 3. 
10 Aisha Mohammed, Israel Navy Halts Gaza-bound Boat Without Violence, 

THE Bos. GLOBE, (Sept. 28, 2010), hllp://www.boston.com/news/ 
world/middlceast/articlcs/201 0/09/28/israel_ warship_approaches_gaza_bound_acti vi 
st_boat/?page= 1. 

II THETURKELCOMM'N, supra note 2, at 42. 
12 See infra notes 37-38 and accompanying text. 
13 See infra text accompanying notes 46-49. 
14 THE DECLARATION OF THE ESTABLISHMENT OF THE STATE OF ISRAEL, May 

14, 1948, available at http://www.mfa.gov .ii/MF A/Pcace%20Proccss/Guide% 
20to%20the%20Peace%20Process/Declaration%20of%20Establishment%20of%20S 
tate%20of%20Israel. 

15 DORE GOLO, THE FIGHT FOR JERUSALEM 122-123 (2007). 
16 MARTlN GILBERT, THE ROUTLEDGE ATLAS OF THE ARAB-ISRAELI CONFLICT 

8-9 (9th ed. 2008). 
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"Palestine," including modern-day Israel, was ruled by the 
Ottoman Empire from 1517 until 1917. 17 After World War I, the 
Ottoman Empire collapsed, and the Turkish government relinquished 
all claims to the land of Palestine. 18 The British governed Palestine 
during the British Mandate, which officially began in 1922 when the 
League of Nations confirmed the Mandate. 19 British military forces 
left the land of Palestine in 1948 when the Mandate officially came to 
an end.20 Even before the British Mandate, Jews had established 
communities in Tel Aviv, Petah Tikva, Zikhron Yaakov, Rishon le 
Zion, Mizpa, Metulla, and elsewhere. 21 

Conflict between Arab and Jewish Palestinians increased when the 
British made conflicting promises to each group.22 The British 
government promised to help the Jewish people form a homeland in 
Palestine and likewise promised Sharif Hussein of Mecca to support 
Arab independence across the Middle East.23 After making these 
conflicting promises, the British government split the land of 
Palestine. During the British Mandate, 77% of Palestine was used to 
create the territory of Transjordan.24 This left the remaining 23% of 
the land, including the Gaza Strip, as an area where the Jewish people 
hoped to create a sovereign homeland. 25 Israel, on a number of 
occasions, has agreed to give Gaza and portions of the West Bank to 
the Arab Palestinians in anticipation of a future Arab Palestinian 
state.26 

After the horrors of World War II and the slaughter of six million 
Jewish men, women, and children, the United Nations General 
Assembly voted on November 29, 1947, in the UN Palestine Partition 

17 GOLD, supra nole 15, al 122; see also GILBERT, supra note 16, al 7-8; Israel 
and Palestine: A Brief Histo,y Part I, MIDEASTWEB, 
hllp;//www.mideaslwcb.org/briefl1islory.hlm (lasl visited Jan. 17, 2012). 

18 GOLD, supra nole 15, al 122; see also GILBERT, supra note 16, al 7-8. 
19 GOLD, supra nolc 15, al 123. 
20 GILBERT, supra note 16, at 13. 
21 Id. at 3. 
22 Id. at 5-9; see also GOLD, supra note 15, at 145. 
23 Gow, supra nole 15, al 145. 
24 See GILBERT, supra note 16, at 7-8; see also Israel and Palestine: A Brief' 

History-Part I, supra note 17. 
25 GILBERT, supra note 16, at 7-8; see also Israel and Palestine: A Brief 

Histo1y-Part I, supra nole 17. 
26 See generally THE ISRAEL-ARAB READER: A DOCUMENTARY HISTORY OF 

THE MIDDLE EAST CONFLICT (Waller Laqueur & Barry Rubin eds., 7lh ed. 2008) 
[hereinafter THE ISRAEL-ARAB READER]. See generally GILBERT, supra nole 16 
( explaining the history of Israel with the aid of maps lhroughoul). 
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Plan, to partition Palestine into Jewish and Arab states.27 In the same 
resolution, the General Assembly voted to create an international zone 
around the city of Jerusalem.28 The Jewish and Arab states were to be 
tied together by an economic union.29 However, the Arab Palestinians 
rejected the plan, and Israel has been forced to defend its people in the 
land of Palestine from attacks by its neighbors at numerous times, 
including in 1948, 1956, 1967, and 1973.30 Israel has also been forced 
to defend its people from the daily terrorist activities targeting Israeli 
civilians up to the present day.31 

IDF forces entered the Gaza Strip in 1967, during the Six Day 
War, and soon after set up an Israeli military administration to govern 
the territory.32 In 2005, Israel withdrew all civilian and military forces 
from the Gaza Strip, where the Palestinians are now ruled by the 
terrorist organization, Hamas.33 In December of 2008, the IDF 
conducted a military operation in Gaza, dubbed "Operation Cast 
Lead," due to continued, unprovoked attacks on Israeli civilians in the 
towns bordering the Gaza Strip.34 Between 2001 and 2008, there were 
more than 8,000 rockets and mortar shells fired upon the Israeli 
civilian population from the Gaza Strip.35 Along with various other 
measures to combat Barnas, the Israeli government imposed a naval 
blockade of the Gaza Strip on January 3, 2009.36 

27 

28 
G.A. Res. 181(Il), U.N. Doc. NRES/18l(Il) (Nov. 29. 1947). 
Id. 

29 Id.; see also GOLD, supra nole 15, at 131. 
30 See GILBERT, supra nole 16, at 46, 61, 65-68. 87-90. See generally Gow. 

supra note 15 (giving an in-depth account of Israel's history from ancient times, and 
portraying lhe current struggle for Israel and Jerusalem). 

31 See generally GILBERT, supra note 16. 
32 THE TURKEL COMM'N, supra note 2, at 26. The IDF also captured the Wesl 

Bank, Golan Heights, and lhe Old Cily of Jerusalem during the Six Day War; lhe 
focus of this paper, however, is on Israel's relationship to lhe Gaza Strip. 

33 Amy Zalman, Guide to the Hamas Farah Standoff: Hamas Won 
Parliamentary Elections in 2006, Then Took Over Gaza in 2007, ABOUT.COM. 
TERRORISM ISSUES, hllp://terrorism.about.com/od/aroundtheworld/a/ 
HamasGaza.hlm (last visited on Jan. 17, 2012). 

34 Barry Feinstein, Proportionality and War Critnes in Gaza Under the Laws 
of Armed Conflict, 36 RUTGERS L. REC. 224, 224-226 (2009). 

35 INTEL. AND TERRORISM INFO. CTR., lSR. INTEL. HERITAGE & 
COMMEMORATION CTR. (IICC), SUMMARY OF ROCKET FIRE AND MORTAR SHELLING 
IN 2008, at 5 (2009), htlp://www.terrorism-info.org.il/malam_multimedia 
/Englishleng_n/pdf/ipc_e007 .pdf [hereinafter nee, SUMMARY OF ROCKET FIRE]. 

36 THE TURKEL COMM'N, supra note 2, al 15. 
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B. History and Background of Hamas 

The Islamic Resistance Movement, better known as Hamas, 
became an organization in 1987 and drafted The Charter of Hamas in 
1988.37 Hamas has declared its position toward Israel very clearly in 
its official charter. 38 Hamas, as an organization, believes that all the 
lands in Palestine belong to Islam. 39 Its position is that the United 
Nations, all peace processes, and international conferences are a waste 
of time and constitute a method of giving Muslim lands to IsraeI.40 

Hamas has declared that the only solution to the Palestinian problem is 
jihad, "holy war."41 Hamas's express intent is to subject all Jewish 
people who live in Israel to Islamic rule: "[t]he Islamic Resistance 
Movement is a distinct Palestinian Movement which owes its loyalty 
to Allah, derives from Islam its way of life and strives to raise the 
banner of Allah over every inch of Palestine."42 In Article seven of its 
charter, Hamas declares its desire to kill Jewish people: "The time [to 
implement Allah's promise] will not come until Muslims will fight the 
Jews (and kill them)!"43 Due to Hamas's violent intent, purpose, and 
actions, the U.S. State Department and the European Union have 
designated Hamas as a Foreign Terrorist Group.44 

Hamas decisively won internationally monitored parliamentary 
elections in the Gaza Strip on January 27, 2006, winning more votes 
than the more moderate and secular Fatah Palestinian government.45 

Palestinians in Gaza were weary of the corruption, infighting, lack of 

37 THE COVENANT OF THE ISLAMIC RESISTANCE MOVEMENT (HAMAS) 
CHARTER, Aug. 18, 1988, http://www.1hcjcrusalcmfund.org/www.1hc 
jerusalcmfund.org/carryover/docu1nenls/charler.ht1nl lhcrcinartcr HAMAS CHARTER]. 

38 Id. al art. 3, 6. See also THE ISRAEL-ARAB READER, supra note 26. 
39 HAM AS CHARTER, supra note 37, at art. I I. 
40 Id. at art. 13. 
41 Jihad, ENCYC. BRITANNICA ONLINE (Academic ed.2010), 

http://www.britannica.com/EBchccked/topic/303857/jihad (last visited Jan. 17, 
2012). 

42 
43 

HAM AS CHARTER, supra note 37, at art. 6. 
Id. al art 7. 

44 State Deparflnent Issues list of Foreign Terrorist Groups, AMERICA.GOV, 
(Apr. I 0, 2008), http://www.america.gov/st/textlrans-english/2008/ April/2008 
0410111249xjsnommis0.l 11355.html; see also Council Common Position 
2009/67/CFSP of 26 Jan. 2009 Updating Common Position 2001/931/CFSP on the 
Application of Specific Measures to Con1bat Terroris,n and Repealing Common 
Position 2008/586/CFSP, Annex, 2009 O.J. (L 23) 37, 41, available at 
http://eurlex.europa.eu/Lex U riServ /Lex U riServ .do ?uri=OJ :L:2009:023 :0037 :0042:E 
N:PDF. 

45 See Paul Reynolds, Hamas Win Sets the World Conundrum, BBC NEWS, 
(Jan. 27, 2010), hup://news.bbc.co.uk/2/hi/4654368.stm. 
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leadership, and lack of funding from Fatah.46 Hamas receives financial 
support from Iran and Syria, and the Palestinians hoped for better 
leadership and necessary governmental services under a Hamas-led 
government.47 After Hamas initially won the parliamentarian majority 
of Gaza in 2006, it formed a new government with Fatah.48 Yet, in 
June of 2007, Hamas ousted Fatah from the Gaza Strip in a bloody 
takeover.49 Due to Hamas's terrorist ambitions, refusal to acknowledge 
Israel's right to exist, and hatred of all Jews, the United States and 
most Western governments have cut economic and ~olitical ties with 
the Gaza Strip other than necessary humanitarian aid. 0 

C. Nature of the Relationship and Conflict between Israel and 
Hamas 

There has been a vigorous debate among legal scholars in the 
international community concerning the classification of the 
relationship and hostilities between Israel and Gaza under Hamas's 
rule.51 Gaza was under Ottoman sovereignty from 1517 until 1917 
when British forces captured the land.52 From 1917 until 1948, Gaza 
was nuder the authority of the British government. 53 British forces left 
Gaza in 1948, and Egypt promptly occupied Gaza without turning it 
over to the Arab-Palestinian people.54 In 1967, Israel occupied Gaza 
after the Six Day War when Israel preempted an impending attack by 
Egypt and Syria that was meant to annihilate the Jewish State.55 Israel 
occupied Gaza from 1967 until 2005 when Israel completely 
disengaged from the territory, and there has not been a permanent 

46 See Hamas, COUNCIL ON FOREIGN RELATIONS (last updated Oct. 20, 2011 
), hllp://www.cfr.org/publicalion/8968/hamas.html; see also Hamas Takes Control of 
the Gaza Strip, USA TODAY (last updated June 15, 2007 8:55 AM), 
hllp://www.usatoday.com/news/world/2007-06- I 4-gaza_N .htm. 

47 See Hamas Takes Control of the Gaza Strip, supra note 46. 
48 Id. 
49 Id. 
50 Ester Pan, Hanzas and the Shrinking PA Budget, COUNCIL ON FOREIGN 

REL. (Apr. 21, 2006), http://www.cfr.org/publication/10499/hamas_ 
and_the_shrinking_pa_budget.html. 

51 See generally Robert Weston Ash, Is Palestine A "State"? A Response To 
Professor John Quigley's Article, "The Palestine Declaration to the International 
Criminal Court: The Statehood Issue," 36 RUTGERS L. REC. 186 (2009). 

52 GOLD, supra note 15, at 122. 
53 THE ISRAEL-ARAB READER, supra note 26, al 13, 71. 
54 GILBERT, supra note 16, at 45-48, 71. 
55 Mitchel Bard, The I967 Six Day War, JEWISH VIRTUAL LtBR., 

http://www.jewishvirluallibrary.org/jsource/Hislory/67 _ War.html (last visited on 
Jan. 17, 2012); see also GILBERT, supra note 16, at 71. 



2011] THE LEGALITY OF ISRAEL'S BLOCKADE 89 

Israeli civilian or military presence on the Gaza Strip since.56 In 2007, 
Hamas took control of Gaza in a bloody battle with the Palestinian 
Authority government, after which the Palestinian Authority 
government in Gaza collapsed. 57 

The conflict between Israel and Hamas is governed by the rules of 
armed conflict. 58 Some legal experts and commentators have asserted, 
however, that Israel continues to be an occupying power in Gaza.59 

Article forty-two of the Hague Regulations states that a "[t]erritory is 
considered occupied when it is actually placed under the authority of 
the hostile army"60 and that "[t]he occupation extends only to the 
territory where such authority has been established and can be 
exercised."61 Israel's High Court of Justice62 ruled that, "since 
September 2005 Israel no longer has effective control over what 
happens in the Gaza Strip" and, therefore, is no longer an "occupying 
power" under international law. 63 While many governments and 
organizations that are critical of Israel insist that Israel is still an 
occupying power, 64 others assert that, even if Israel were still to be an 

56 Hillel Fcndcl, Foreign Min. Legal Expert Explains Gaza Blockade, ARUTZ 
SHEVA NEWS (May 27, 2010, 3:12 PM), 
http://www.israclnationalnews.com/News/news.aspx/137728. 

57 See J-Ja1nas Takes Control of' the Gaza Strip, supra note 46; see also Ethan 
Bronner, A Rising Urgency in Israel for a Gaza Shift, N.Y. TIMES, June 11, 2010, at 
A I available at http://www.nytimes.com/20 I 0/06/11 /world/middlecasl/11 gaza.html. 

58 Schechter, supra note I. 
59 See generally, Shane Darcy & John Reynolds, 'Otherwise Occupied': The 

Status of the Gaza Strip fro1t1 the Perspective of !11ter11ational Hu,nanitarian Unv, 15 
J. CONFLICT&SEC. L. 211, 213 (2010). 

60 Hague Convention (IV) Respecting the Laws and Customs of War on Land 
and lls Annex: Regulations Concerning the Laws and Customs of War on Land, The 
Hague, 18 October 1907, available at 
http://www.icrc.org/ihl.nsf/FULL/l 95?0penDocument (last visited Jan. 17, 2012). 

61 Id. 
62 The Israeli Suprcn1e Court fulfills two capacities. When acting as the 

Supre1ne Court, it hears appeals from the lower court decisions. While acting in the 
capacity of the High Court of Justice, however, the Court acts as a fact finding or 
trial court in order to review the constitutionality of govcrn1nental actions, or the 
actions of govern1nent agents. Basic law: The Judicia,y, ISR. MIN.OF FOREIGN 
AFFAIRS, http://www.mfa.gov.il/MFA/MFAArchivc/1980_1989/Basic+Law-
+ Thc+Judiciary.htm. 

63 HJC 9132/07 Al-Bassiouni v. Prime Minister para. 12 [2008] (Isr.), 
available at http://elyonI.court.gov.il/verdictsSearch/EnglishS1atic Verdicts.html. 

64 See, e.g., Youse!' Munayyer, Gaza Blockade Legal? Hardly, SABBAH REP. 
(June 8, 20 I 0), http://sabbah.biz/mI/archives/20 I 0/06/08/gaza-blockade-legal-
hardly/. 
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occupying power, the Israeli government would be in compliance with 
their obligations as such under international law. 65 

IL RULES OF ARMED CONFLICT 

A. The Appropriateness of Applying the Rules of Armed Conflict 
to Israel's Relationship to and Conflict with Hamas. 

Ruth Lapidoth, from the Jerusalem Center for Public Affairs, has 
stated that the hostilities between Israel and Hamas are in the nature of 
an armed conflict. 66 She has further asserted that a formal declaration 
of war is not necessary for the rules of armed conflict to apply.67 

Similar reasoning was used by America's Supreme Court during the 
Civil War Union blockade of the Confederate ports.68 The ongoing 
armed conflict between Hamas and Israel requires Israel to defend its 
citizens. 69 Part of this defense includes preventing terrorists from 
obtaining weapons or weapon materiel, and the naval blockade of 
Gaza is part of Israel's strategy to accomplish this. 

Israel, like every other nation, is required to adhere to customary 
international law,70 including adhering to the portions of international 
treaties and agreements that encompass customary international law. 
Israel is, therefore, bound by the Fourth Geneva Convention; the 
regulations annexed to the Fourth Hague Convention, which 
encompass customary international law; and the provisions of 
Additional Protocol I to the Geneva Conventions of 1949, which 
reflect customary international law.71 The main principles found in the 

65 Abraham Bell, International Law and Gaza: The Assault on Israel's Right 
to Self-Defense, MIDDLE EAST STRATEGIC INFO. (Mar. 24, 2008), 
http://www.mesi.org.ukNiewArtiele.aspx?Articleld=96. 

66 Ruth Lapidoth, The Legal Basis of Israel's Naval Blockade of Gaza, 
JERUSALEM CTR. FOR PUB. AFFAIRS (July 18, 2010), 
http://www.jcpa.org/JCP A/Templates/Show Page.asp ?DRIT= 1 &DBID= I &LNGID= 
1 &TMID= 111 &FID=378&PID=O&IID=4402&TTL=The_Legal_Basis_of_lsrael% 
E2%80%99s_Naval_Blockade_of_Gaza; see also Elizabeth Samson, Is Gaza 
Occupied?: Redefining the Status of Gaza Under International Law, 25 AM. U. INT'L 
L. REV. 915, 919 (2010). 

67 Lapidoth, supra note 66. 
68 The Prize Cases, 67 U.S. 635, 669 (1863). 
69 Michael Schmitt, Military Necessity and Humanity in International 

Humanitarian Law: Preserving the Delicate Balance, 50 VA. J. INT'L L. 795, 799 
(2010). 

70 HCJ 769/02 Pub. Comm. Against Torture in lsr. v. Gov't para. 19 [2005]. 
71 The Operation in Gaza: Factual and Legal Aspects, para. 31, !SR. MIN.OF 

FOREIGN AFFAIRS (July 29, 2009), http://www.mfa.gov.il/MFA/Terrorism-
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aggregate of these various agreements stem from a concern for 
minimizing civilian suffering during an armed conflict.72 

The three main principles of the rules of armed conflict that this 
paper will address in reference to the naval blockade of Gaza are the 
principle of necessity,73 the principle of distinction,74 and the principle 
of proportionality. 75 Protocol I Additional to the Geneva Convention 
requires that the rules of armed conflict be applied to the conduct of 
military operations at sea.76 This paper will give examples of Israeli 
conduct toward Gaza in previous military operations and current 
humanitarian concessions. These examples will demonstrate Israel's 
compliance with international law generally and the naval blockade of 
Gaza specifically. Therefore, a somewhat lengthy discussion of the 
rules of armed conflict in general follows to demonstrate the legality 
of Israeli military actions as a whole, as well as the legality of the 
naval blockade of Gaza under international law. 

Like every nation, Israel has an obligation to follow the rules of 
armed conflict,77 and Israel is under constant international scrutiny and 

+Obstacle+to+Peacc/Tc1Toris1n+and+Islamic+Fundamcnlalism-/Operation_in_Gaza-
Factual_and_Lcgal_Aspects.htm. 

72 International Ltnv Re,nains One of the Strongest Tools, ICRC RES. CTR. 
(March 18, 2003), http://www.cicr.org/cng/resourccs/documcnts/misc/5ktbkk.htm. 

73 "[M]ilitary necessity pcnnits a belligerent, subject to the laws or war, to 
apply any a1nount and kind of force to compel the co1npletc sub1nission of the enc1ny 
with the least possible expenditure of time, life, and money .... " United States v. List 
(The Hostage Case), Case No. 7 (Feb. 19, 1948), reprinted in 11 TRIALS OF WAR 
CRIMINALS BEFORE THE NUREMBERG MILITARY TRIBUNALS UNDER CONTROL 
COUNCIL LAW NO. I 0, al 1253. (1950), available at 
http://www.loc.gov/rr/frd/Mil i tary _Law/pdUNT _war-criminals_ V ol-XI.pdf 
[hereinafter The Hostage Case]. 

74 Protocol Additional to the Geneva Conventions of 12 Aug. 1949, and 
Relating to the Protection of Victims in International Armed Conflicts (Protocol I) at 
arts. 51, 52 available at http://www2.ohchr.org/english/law/protocol l.htm (last 
visited on Jan. 17, 2012) [hereinafter Protocol I]. While many of the provisions 
contained in Protocol 1 are rellective of custo1nary international law, it is not binding 
per se on States that are not parties to it such as Israel and the United States. The 
Israeli High Court or Justice has ruled that the parts that are reflective of custon1ary 
international law arc binding upon Israel, see The Operation in Gaza: Factual and 
Legal Aspects, supra note 71. 

75 Protocol I, supra note 74, at art. 57. 
76 Id. at art. 57(4). 
77 The foundational theories of the laws or armed conflict are jus ad be/luni 

and jus in hello. Jus in bello is the law that governs the way in which warfare is 
conducted. Jus ad belhun provides the process belligerents should take when 
proceeding from peace to war. See Jus in Bello, is the Lcnv that Governs the Way in 
Which Wmfare is Conducted, INT'L COMM. OF THE RED CROSS, (Oct. 29, 2010), 
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denunciation by groups alleging that Israel has breached this duty.78 

However, commentators critical of Israel often fail to recognize that 
Hamas, as the de facto government within Gaza, is also bound to 
adhere to the internationally accepted rules of armed conflict.79 

B. Principle of Necessity and Its Applicability to the Gaza Strip 

The principle of necessity demands that only the degree and kind 
of force necessary to subdue an enemy with a minimal amount of time, 
life, and fhysical resources expended may be used during an armed 
conflict. 8 When acting in self defense, a party may use the force 
necessary to put an end to an attack from an enemy and to remove the 
threat posed by the attack. 81 Furthermore, the party acting in self 
defense may take the fighting to the enemy's territory, if necessary, in 
order to ensure self defense.82 One must recognize that a State is 
required to defend and protect its citizens. 83 When terrorists attack a 
State, the State under attack has an inherent right of self-defense 
according to Article fifty-one of the United Nations Charter. Article 
fifty-one reads: "[n]othing in the present Charter shall impair the 
inherent right of individual or collective self-defense if an armed 
attack occurs against a Member of the United Nations, until the 
Security Council has taken measures necessary to maintain 
international peace and security."84 It would be preposterous for 
anyone to claim that the United Nations Security Council has taken 

http://www.icrc.org/eng/war-and-law/ihl-other-legal-regmies/jus-in-bello-jus-ad-
bellum/overview-jus-ad-bellum-jus-in-bello.htm. 

78 Bell, supra note 65; see also Alan Dershowitz, The Phony War Crimes 
Accusation Against Israel, HUFFINGTON POST (Jan. 22, 2009 01 :04 PM (EST)), 
www.huflingtonpost.com/alan-dershowitz/the-phony-war-crimes-
accu_b_160050.htrnl [hereinafter Dershowitz, Phony War Crimes]; Carolynnc 
Wheeler & Megan Levy, U.N. Condemns Israel's Deadly Attack on Gaza, 
TELEGRAPH.CO.UK (Mar. 2, 2008, 9:08 AM GMT), 
www.telegraph.co.uk/news/worldnews/1580480/UN-condernns-Israel 's-deadl y-
allack-on-Gaza.html. 

79 See Prosecutor v. Sam Hinga Norman, Case No.SCSL-2004-14-AR72(E), 
Decision on Preliminary Motion Based on Lack of Jurisdiction (Child Recruitment), 
'][22, (Special Court for Sierra Leone May 31, 2004), available at 
http://www.unhcr.org/refworld/docid/49abc0a22.html. 

8° Christopher Greenwood, Historical Develop,nent and Legal Basis, in THE 
HANDBOOK OF HUMANITARIAN LAW IN ARMED CONFLICTS 30, 30 (Dieter Fleck ed., 
1995). 

s1 Id. 
82 

83 

84 

Id. at 32. 
Schmitt, supra note 69. 
U.N. Charter, art. 51. 
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measures necessary to maintain international peace and security m 
Israel. 85 

It is important, when discussing necessity and the legality of the 
blockade of Gaza, to remember why Israel chose to impose the 
blockade against the Gaza Strip in the first place. After Israel 
completed its withdrawal from Gaza in 2005, the terrorist organization 
Hamas, which has a long history of carrying out terror attacks on 
Israeli civilians, seized control of Gaza. 86 After Hamas came to power, 
the rocket attacks from Gaza directed at civilians and civilian 
structures in southern Israel increased considerably. 87 In fact, in 2006, 
the year after the Israeli withdrawal, the number of rocket attacks upon 
Israeli civilians increased by over 500%. 88 In 2005, 179 rockets were 
fired from Gaza into Israel, and in 2006, 946 rockets rained down on 
Israeli citizens from the Gaza Strip. 89 

After Hamas took control of Gaza, and the violent terrorist 
activities increased, Israel embargoed certain goods entering Gaza. 
The naval blockade was one key measure to enforce the embargo. 
Israel was not the only state to impose an embargo against Gaza. 
Egypt, the only other country to share a border with Gaza, also 
imposed an embargo against the Gaza Strip once Hamas took control 
of the area. 90 Egypt came under a considerable amount of international 
pressure for its participation in the embargo and has recently opened 
its border crossing to allow for Palestinian movement through its 

· 91 terntory. 
Israel implemented the embargo and blockade as a defensive 

measure to put pressure on Hamas and the residents of Gaza to stop 
attacking Israeli civilians.92 Ms. Sarah Weiss Maudi, an Israeli Foreign 
Ministry expert on maritime and humanitarian law, has asserted that 
the embargo is one of a number of measures that Israel has taken in 
response to Hamas's sponsoring of attacks on Israeli civilians.93 Ms. 

85 See generally Netanel Lorch, The Arab-Israeli Wars, !SR. MIN.OF FOREIGN 
AFFAIRS (Sept. 2, 2003), hllp://www.mfa.gov.il/MFA/History/Modern+History 
/eentenary+of + Zionismffhe+ Arab-Israeli+ Wars.htm. 

86 See Fendel, supra note 56. 
s1 Id. 
88 

89 
nee, SUMMARY OF ROCKET FIRE, supra note 35, at 5. 
Id. 

90 See Nida! al-Mughrabi, Egypt Opens Gaza Border After Israel Ship Clash, 
RELIEFWEB.lNT (June I, 2010 15:51 GMT), http://reliefweb.int/node/356418; see 
also Bronner, supra note 57. 

91 See a/-Mughrabi, supra note 90; see also Bronner, supra note 57. 
92 See Fendel, supra note 56. 
93 Id. 
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Maudi noted that "[u]nder international law, every state gets to decide 
whether it wants to forge economic relationships with any entity or 
state. Similarly, a country has a sovereign right to decide whether to 
impose economic sanctions on any enemy state or entity."94 

Many in the international community thought that a unilateral 
withdrawal from Gaza by Israel would lead to better relations between 
Israel and the Palestinians, but just the opposite happened. 95 In 
accordance with the principle of necessity, Israel's naval blockade has 
applied the degree and kind of force necessary to subdue their enemy 
with a minimal amount of time, life, and physical resources 
expended.96 In response to the relentless and unprovoked rocket 
attacks from Gaza, Israel has used the force necessary, within the 
limits of humanitarian law, to put an end to these attacks.97 Israel is 
attempting to prevent Hamas from obtaining weapons materiel by sea 
in order to remove the threat posed by Hamas.98 Therefore, the 
principle of necessity has been satisfied. 

C. Principle of Distinction and Its Applicability to the Gaza Strip 

"In order to ensure respect for and protection of the civilian 
population and civilian objects, the Parties to the conflict shall at all 
times distinguish between civilian objects and military objectives and 
accordingly shall direct their operations only against military 
objectives."99 The Israeli government is in compliance with this 
principle of distinction in regard to its military operations and by 
distinguishing the civilian population from the hostile government by 
prohibiting military equipment, as opposed to humanitarian supplies, 
f . h G S . ioo rom entenng t e aza tnp. 

Israel is often criticized for not adhering to the principle of 
distinction with respect to administering the blockade of the Gaza 
Strip. 101 Sadly, many civilians have been killed in Gaza. For example, 
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GOLD, supra note 15, at ch. 9. 
Greenwood, supra note 80. 
See Fendel, supra note 56. 
Id. 

99 Protocol 1, supra note 74, at art. 48. 
100 See Coordinator of Government Activities in the Territories, Summary of 

Gaza Humanitarian Activity in 2009 Presented to International Organizations, ISR. 
MIN. OF FOREIGN AFFAIRS Jan. 15, 20 I 0, 
http://www.mfa.gov.il/MFA/Governmenl/Communiqucs/2010/Summary_Gaza_hum 
anitarian_activity_2009_15-Jan-2010.htm [hereinafter Summary of Gaza 
Humanitarian Activity]. 

101 See, e.g., Bell, supra note 65. 
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during Operation Cast Lead, when Israel was responding to years of 
rocket attacks from Gaza, approximately 295 non-combatants inside of 
Gaza were killed.102 Determining the cause of the high number of 
civilian casualties, however, requires a sophisticated analysis higher 
than simply viewing Hamas's propaganda videos of crying mothers 
and dead or bloodied bodies. 103 

Israel has an obligation to distinguish between the civilian 
population and combatants, as well as between civilian objects and 
military objectives. 104 Israel is further obliged to direct its operations 
only against military objectives while implementing its naval blockade 
of the Gaza Strip. 105 The IDF demonstrated its commitment to adhere 
to the principle of distinction during its confrontation with the 
"humanitarian" flotilla activists on May 31, 2010. 106 There were two 
separate groups of activists on board the Mavi Marmara (the vessel in 
the flotilla aboard which the clash between the IDF and the activists 
took place). 107 One group of the activists was peaceful and merely 
attempting to draw international attention to Israel's naval blockade of 
Gaza, while the other group of activists from The Foundation for 
Human Rights and Freedoms and Humanitarian Relief group (IHH), 
which had terrorist ties, intended to violently resist the IDF's 
enforcement of the naval blockade. The IDF demonstrated great care 
and precision in distinguishing between the activists who were and 
were not taking a direct part in the hostilities. 108 The IHH activists lost 
the protection of their civilian status during the time they directly 
participated in hostilities toward the IDF. 109 The IHH activists 
violently attacked IDF members on board the Mavi Marmara with 
lethal weapons, including iron bars, axes, clubs, slingshots, knives, 
metal objects, and firearms. 110 The IDF soldiers responded 

102 INTEL. AND TERRORISM INFO. CTR., !SR. INTEL.HERITAGE & 
COMMEMORATION CTR. (!ICC), EXAMINATION OF THE NUMBER OF PALESTINIANS 
KILLED DURING OPERATION CAST LEAD I (2009), http://www.terrorism-
info.org.il/malam_multimcdia/English/eng__n/pdf/ipc_e02 l .pdf. 

103 Alan Dershowitz, Hamas Deploys Its 'CNN Strategy' on World Opinion, 
NATtONAL POST (Canada), Jan. 7, 2009, at Al2, available at 
http://www. united jerusalem.org/index2.asp ?id= I 17 5736&Date= I /7 /2009 
[hereinafter Dershowitz, 'CNN Strategy']. 

104 Protocol I, supra note 74, at art. 48. 
10s Id. 
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See THE TURKEL COMM'N, supra note 2, at 233-34, 278. 
Id. 
Id. at 279. 

109 Civilians shall not be the object or an attack unless, and for such tilne as 
they take a direct part in hostilities, see Protocol I, supra note 74, at art. 51(1 ). 

IIO THE TURKEL COMM'N, supra note 2, al 278. 
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professionally while being attacked by the violent activists. The IDF 
switched back and forth between less-lethal weapons (such as paint 
ball and stun guns) and lethal weapons ( such as firearms) in order to 
address the nature of the violence directed at them. 111 The majority of 
the flotilla activists who were harmed took direct part in the hostilities 
directed at the IDF, thereby demonstrating the IDF members' 
commitment to the principle of distinction. 112 

A second aspect to Israel's adherence to the principle of distinction 
is in the way it has enforced the specific prohibitions of its naval 
blockade. In order to distinguish between harming the civilians in 
Gaza and preventing Hamas from inflicting terror on Israel, the Israeli 
government allows food and medical supplies to enter Gaza on a 
regular basis. 113 In 2009, 738,576 tons of humanitarian commodities 
were transferred into the Gaza Strip; 10,544 patients and their 
companions were allowed to exit Gaza in order to receive medical care 
in Israel; 4,883 tons of medicines and medical supplies entered Gaza 
in 2009; and 3,720 tons of chloride for water purification entered the 
Gaza Strip in 2009. 114 Electricity to Gaza was provided by Israel from 
the Ashkelon power station where, in 2009 alone, over 100 million 
liters of diesel fuel was delivered. 115 These measures ensure 
humanitarian supplies are provided to the civilians in Gaza and 
demonstrate Israel's commitment to distinguish the civilian population 
from the terrorist combatants and to direct the blockade against 
military objectives. 116 

Israel's care for the civilian population in Gaza has brought about 
praise from legal analysts and military commanders, such as the report 
that "Israel has killed far fewer civilians than any other country in the 
world that has faced comparable threats." 117 An additional praise 
concerning IDF actions in Gaza came from British Colonel Richard 
Kemp who said, "based on my knowledge and experience, I can say 
this: [d]uring Operation Cast Lead, the Israeli Defence Forces did 
more to safeguard the rights of civilians in a combat zone than any 
other army in the history ofwarfare." 118 
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112 
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Id. at 260-261. 
Id. at 268-269. 
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116 Protocol I, supra note 74, at art. 48. 
117 See, e.g., Dcrshowitz, Phony War Crinzes, supra note 78. 
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richard-kemp-u-n-goldstonc-report. 
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Therefore, an honest analysis of Israel's behavior toward the 
civilians in the Gaza Strip concerning the principle of distinction 
produces a concrete display of how the Israeli government has 
attempted to ensure that harming the civilian population is not the 
target of the naval blockade. The naval blockade is directed at 
preventing military and dual use materials from entering Gaza. Since 
Israel distinguishes between combatants and non-combatants while 
enforcing the naval blockade of the Gaza Strip, the Israelis are in 
compliance with the principle of distinction. 

D. Principle of Proportionality and Its Applicability to the Gaza 
Strip 

According to article l 02(b) of the San Remo Manual, when 
imposing a blockade, the damage caused or expected to be caused to 
the civilian population by the blockade should be considered in 
relation to the direct and concrete military advantage anticipated from 
the imposition of a naval blockade. 119 This principle is referred to as 
the "principle of proportionality." 120 Also, if the civilian population is 
inadequately provided with food and other objects essential for its 
survival, the blockading party must provide free passage of food and 
other essential objects, subject to certain conditions. 121 

Proportionality is the issue within the law of armed conflict where 
Israel receives the greatest amount of criticism. 122 According to 
Protocol I of the Geneva Convention, a disproportionate attack would 
be "[a]n attack which may be expected to cause incidental loss of 
civilian life, injury to civilians, damage to civilian objects, or a 
combination thereof, which would be excessive in relation to the 
concrete and direct military advantage anticipated." 123 The phrase 
"excessive in relation to" demonstrates that some balancing is required 
by the military command. 124 This required balancing is further 

119 INT'L INST. OF HUMANITARIAN LAW, SAN REMO MANUAL ON 
INTERNATIONAL LAW APPLICABLE TO ARMED CONFLICTS AT SEA 11 102(b). (Louise 
Doswald-Bcck cd.,1995) [hereinafter SAN REMO MANUAL]; see also SAN REMO 
MANUAL explanation 1[ 179 §§ I 02.3-4. 

120 Protocol I, supra note 74, at art. 51 (5)(b). 
121 SAN REMO MANUAL, supra note 119, 1[ I 03. 
122 See, e.g., BEN SMITH & ARABELLA THORPE, HOUSE OF COMMONS 

LIBRARY, GAZA FLOTILLA ATTACK AND ITS AFfERMATH (2010), 
http://www.parlia111ent.uk/briefingpapers/con1mons/lib/research/briefings/snia-
05637.pdf (su1n1narizing criticis1n f'ro,n several govern1ncnts and discussing 
necessity and proportionality); see also Feinstein, supra note 34. 

123 Protocol I, supra note 74, at art. 51(5)(b). 
124 See, e.g., Sch111itt, supra note 69. 
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demonstrated in article fifty-seven of the same Protocol which requires 
military forces to "[r]efrain from deciding to launch any attack which 
may be expected to cause incidental loss of civilian life, injury to 
civilians, damage to civilian objects, or a combination thereof, which 
would be excessive in relation to the concrete and direct military 
advantage anticipated." 125 The words "incidental" and "excessive in 
relation to the concrete and direct military advantage anticipatecf' 126 

leave room for the discretion of the military commanders involved, as 
well as for criticism by people not involved in the battle. 127 The 
commanders on the ground during a military operation are under an 
obligation to judge what is "excessive in relation to the concrete ... 
military advantage" 128 based on the information the commander has 
and how the situation appears to him at the time the decisions are 
made, even if, in retrospect, the decision turned out to be wrong. 129 

One purpose of the naval blockade of the Gaza Strip is to weaken 
the economy in order to undermine Barnas' s ability to attack Israel 
and its citizens. 130 In 2008 alone, 1,730 rockets and 1,528 mortar 
bombs fired from the Gaza Strip struck southern Israel. 131 The direct 
military advantage of the blockade, weakening Bamas's ability to 
attack Israel's citizens, is then weighed against the damage caused or 
expected be caused to the civilian population in Gaza by the blockade. 

The unintentional death and injury to civilians in military conflict 
does not automatically constitute a war crime. 132 The rules of armed 
conflict and the treaties that enshrine them recognize that collateral 
damage is unavoidable at times. 133 This is especially true under 
circumstances when Barnas uses the civilian population of Gaza as 
human shields. 134 The IDF, nonetheless, employs numerous 

125 Protocol J, supra note 74, at art. 57(2)(a)(iii). 
126 Id. al art. 51 (5)(b ). 
127 Gasser, Protection of the Civilian Population, in THE HANDBOOK OF 

HUMANITARIAN LAW IN ARMED CONFLICTS 209, 222, para. IO (Dieter Fleck ed., 
1995). 

128 Protocol 1, supra note 74, at art. 51(5)(b). 
129 The Hostage Case, supra note 73, al 1296-97. 
130 THE TURKEL COM'N, supra note 2, at 94. 
131 llCC, SUMMARY OF ROCKET FIRE, supra note 35, at 5. 
132 Tikun, supra note 118. 
133 Military necessity, subject lo the laws of war, "permits the destruction of 

life of armed enemies and other persons whose destruction is incidentally 
unavoidable by the armed conflicts of the war." The Hostage Case, supra note 73, at 
1253. 

134 Id. See Dershowitz, 'CNN Strategy,' supra note 103. 
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precautions m order to minimize civilian casualties as much as 
possible. 135 

Israel has also shown adherence to distinction and proportionality 
in Gaza during military campaigns. For example, the IDF used 
precision-guided munitions in approximately 80 percent of the strikes 
during Operation Cast Lead. 136 The Telegraph reported in January 
2009, after Operation Cast Lead, that the weaponry used by the IDF 
was precision weaponry, with the primary targets receiving the brunt 
of damage. 137 In fact, the Telegraph article described the mosque, 
(mosques are often used by Hamas to hide weapons and armed 
combatants) 138 across from the Shifa hospital as having been 
"'surgically' destroyed." 139 The mticle conceded these points even 
though it was otherwise critical of Israel's actions. 140 

Israel's naval blockade of Gaza has given rise to much criticism 
from various foreign governments, non-governmental organizations, 
and international organizations such as the United Nations. 141 Some of 
these entities have asked whether the advantage gained by the 
blockade is proportional to the amount of civilian suffering. 142 The 
blockade doubtless makes life in Gaza less comfortable for the people 
living there, but it is certainly proportional to protecting Israeli 
civilians from thousands of rockets and missiles, the supply of which 
the blockade seeks to halt. Israel has also been careful to provide the 
free passage of food and other essential objects since the civilian 
population is inadequately provided with these supplies. 143 Therefore, 
despite the criticism Israel faces, the principle of proportionality has 
been demonstrated. 
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The Operation in Gaza: Factual and legal Aspects, supra note 71, at para. 

137 Tim Bulcher, Gaza Has Been Hit Hard, But Has It Made Any Difference? 
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Israeli compliance with the p1inciples of necessity, distinction, and 
proportionality have been demonstrated by its conduct in previous 
military operations, humanitarian concessions, and the enforcement of 
the embargo and naval blockade of Gaza. This paper will now discuss 
international maritime laws and treaties and Israel's compliance with 
them in regard to the naval blockade of the Gaza Strip. 

Ill. ISRAEL'S NAVAL BLOCKADE OF THE GAZA STRIP 

A. International Laws and Treaties Applying to Naval Blockades 

There are several treaties and agreements concerning naval 
blockades. They include the 1856 Declaration of Paris Respecting 
Maritime law, 144 the 1909 London Declaration on Naval Warfare145 

( although this document was never ratified, the countries creating the 
London Declaration followed the principles set forth in it, and 
therefore these laws have become binding customary rules 146

), the 
manuals of war pertaining to specific countries such as the United 
States and Britain, and finally the San Remo Manual, which was 
created by a group of experts in 1994. 147 

Since the Gaza Strip is no longer subject to Israeli occupation, 148 

Israel may impose a naval blockade on the area only if there is an 
armed conflict between Israel and Hamas. 149 The Israeli government's 
official position on the matter is that the situation between Israel and 
Hamas has been one of ongoing armed conflict and that this armed 
conflict situation justifies the imposition of a blockade under 
international law. 150 

144 Greenwood, supra note 80, at 22. 
145 Heintschel von Heinegg, The Law of Armed Conflict at Sea, in THE 

HANDBOOK OF HUMANITARIAN LAW IN ARMED CONFLICTS 470 (Dieter Fleck ed., 
1995). 

146 Id. 
147 SAN REMO MANUAL, supra note 119. 
148 HJC 9132/07 Al-Bassiouni v. Prime Minister para. 12 [2008] (Isr.), 

available at http://elyonI.court.gov .il/verdictsSearch!EnglishStatic Verdicts.html. 
149 See, e.g., U.S. NAVY, THE COMMANDER'S HANDBOOK ON THE LAW OF 

NAVAL OPERATIONS para. 7.7.1. (2007). 
150 ]do Rosenzweig & Yuval Shany, The Israeli Operation Against the Gaza-

Bound Flotilla - The Legal Framework, THE ISRAEL DEMOCRACY INSTITUTE, 
http://www.idi.org.il/sites/english/ResearchAndPrograms/NationalSecurityandDemo 
cracy/Terrorism_and_Democracy/Newsletters/Pages/ I 8th%20Newsletter/1/1.aspx 
(last visited Jan. 17, 2012); see also SAN REMO MANUAL, supra note 119, at '11'1[ 93-
104. 
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In order for Israel to be in compliance with the San Remo Manual 
on International Law Applicable to Armed Conflicts at Sea concerning 
its naval blockade of Gaza, its actions must be in accord with the 
following four requirements: first, Israel is required to announce the 
initiation of the blockade. 151 Israel complied with this requirement in 
January of 2009. 152 Second, the blockade is required to be effective. 153 

If Israel were to turn a blind eye and allow certain ships to breach the 
blockade now and then due to political or international pressure, it 
would not be in compliance with the San Remo Manual, and the 
legality of the blockade would fail. 154 Third, Israel has an obligation 
not to block an unrelated foreign country's ability to access the sea. 155 

The only third party country that could be affected by the blockade of 
Gaza would be Egypt; Egypt borders both Gaza and Israel, and the 
Egyptian port of El Arish sits along the Mediterranean Sea. 156 It is 
possible that Egypt could be adversely affected by the blockade if the 
blockade of Gaza also blocked access to and from Egypt; however, the 
blockade does not obstruct the access to Egypt by sea. 157 Finally, 
Israel, under the San Remo Manual, has the obligation to allow 
humanitarian supplies to reach the civilian population, subject to two 
guidelines. 158 First, the enforcing party has the right to decide how, 
when, and where the humanitarian aid may arrive. 159 Second, the 
enforcing power may require that the delivery of the aid be made 
under the supervision of a protecting power or a humanitarian 
organization, such as the International Committee of the Red Cross. 
This is to make sure the supplies reach the civilian population and not 
the combatants. 160 Israel has consistent! y allowed humanitarian 
supplies to enter Gaza via land crossings and, if the supplies arrive by 
sea, then through the Israeli Port of Ashdod, before transfer to the land 
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B. Items Prevented From Entering Gaza 

Between 2007 and 2010, Israel's embargo of the Gaza Strip 
allowed only humanitarian goods into the area. 162 However, after the 
flotilla incident on May 31, 2010, the government of Israel did 
succumb to increasing international pressure, and it now allows a 
significantly broadened amount and scope of supplies into Gaza 
through the border crossings on land. 163 

Under the current embargo of Gaza, there are two categories of 
goods that Israel has reserved the right to prohibit or control. All 
goods that are not otherwise prohibited by either of these two 
categories are allowed into Gaza. The two categories include: (1) 
weapons and dual use goods, and (2) certain construction materials, 
unless used for a project to benefit the citizens of Gaza that would be 
authorized by the Palestinian Authority (not Hamas) and overseen by 
h . . l . 164 t e mternat10na commumty. 

The first of the two categories of prohibited items includes all 
weapons, such as arms and missile equipment. 165 These items are 
prohibited without exception in every circumstance. 166 Also included 
in this list of prohibited items are dual use goods. 167 These are 
materials that have the capability of being used for peaceful civilian 
purposes, but also have the capability of being used in the 
"development, production, installation, or enhancement of military" 
purposes. 168 Some of the listed items that fall under the category of 
dual use include fertilizers, drilling equipment, gas tanks, glass fiber-
based raw materials, and several listed chemicals that could be used as 
bomb, rocket, or missile construction materials. 169 

The second category of materials includes construction materials 
that will be permitted into Gaza only for Palestinian Authority (not 
Hamas) authorized projects that are to be implemented and monitored 

niques/201 0/7Ih_l1otilla_ship_ignores_Israel_N avy _dock_Ashdod_S-J un-201 O.htm 
(last visited Jan. 17, 2012). 

162 Guide: Gaza Under Blockade, BBC News, July 6, 2010, available at 
http://news.bbc.eo.uk/2/hi/middle_east/7545636.stm. 

163 Briefing: Israel's New Policy Toward Gaza, lSR. MIN.OF FOREIGN 
AFFAIRS, June 20, 2010, available at http://www.mfa.gov.il/MFA/ 
Government/Speeches+by+ lsraeli+leaders/20 I 0/Briefing Israel_new _policy_ 
towards_Gaza_S-Jul-2010.htm (last visited Jan. 17, 2012). 
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by the international community. 170 Some of the items in this category 
include cement, lime, concrete, steel cables, large natural wood beams, 
and vehicles other than personal vehicles. 171 Sarah Weiss Maude, an 
Israeli Foreign Ministry expert on maritime and humanitarian law, said 
in May of 2010, "Israel is under no obligation to supply non-vital 
goods or goods that could give Hamas a military or economic 
advantage." 172 She also explained the prohibition on concrete: 
"[c]oncrete could be used to mold rockets. It could [also] be used to 
build reinforced bunkers which are clearly for military purposes 
against Israel." 173 

As explained above, the Israeli Ministry of Foreign Affairs has 
made it clear that any items that are not listed under these two 
categories are to be allowed into Gaza. This was an extraordinary shift 
in government policy toward Gaza, yet, unsurprisingly, this change in 
policy has not halted criticism by organizations which consistently 
condemn every act that Israel makes with respect to Gaza. 174 

C. To What Degree is Palestinian Suffering in Gaza Solely the 
Result of Israeli Actions? 

The situation portrayed by the international media is that Gaza is a 
place constantly on the edge of a humanitarian catastrophe, a 
perception perpetuated by biased "human rights" organizations. 175 On 
June I, 2010, the Canadian Broadcasting Network reported that Gaza 
has one of the highest infant mortality rates in the world. 176 Such data 
is questionable at best. According to CIA reports, for example, the 
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infant mortality rate in Gaza is 17.12 deaths per 1,000 births. 177 

According to the CIA, the infant mortality rate for Turkey, by 
comparison, is 23.94 deaths per 1,000 births, 178 and Iran's infant 
mortality rate is 42.26 deaths per 1,000 births. 179 The literacy rate in 
Gaza is 92.4%, 180 while in Turkey it is 87.4%, 181 and in Iran it is 
77%. 182 This disparity in infant mortality and literacy rates between 
Gaza and Turkey is an interesting point because the flotilla involved in 
the media spectacle that took place May 31, 2010, came with aid to the 
Gaza Strip from Turkey. 183 Unfortunately, the inflated accounts tend 
to discredit even the real suffering that does take place in Gaza, and 
this makes certain groups of people cynical and cautious about 
believing any accounts of human suffering in Gaza. 184 

Hamas at times has hijacked and confiscated humanitarian supplies 
that were meant for poor and suffering people in the Gaza Strip, 
thereby exacerbating their plight. 185 In February of 2009, the United 
Nations Relief and Works Agency (UNRWA) suspended all imports 
of aid into Gaza for a time because, twice within three days, truckloads 
of food, blankets, and other supplies meant for the poor in Gaza were 
confiscated, once by the Gaza Ministry of Social Affairs and once at 
gun point from a distribution center. 186 

In response to the disparity between Israeli and Palestinian 
casualties after Operation Cast Lead, a sad and desperate resident of 

177 World Factbook: Gaza Strip, CENT. INTEL. 
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Gaza asked, "[i]s an Israeli life really worth a hundred of us?"187 

Political commentator Charles Krauthammer opined an answer to this 
question in January of 2009: "[f]or Hamas, the only thing more prized 
than dead Jews are dead Palestinians." 188 Mr. Krauthammer assessed 
that the reason for the high number of casualties during Operation Cast 
Lead was due to Hamas's reducing the civilian population in Gaza to 
human shields and pawns. 189 Hamas exploits high numbers of civilian 
casualties in order to incite hatred in the international community 
towards Israel and to portray the perpetual victimization of the 
Palestinian people. 190 

The plain answer to the question whether Palestinians in Gaza are 
suffering is "yes." The discussion cannot stop there, however. The 
discussion must go on and ask, why are they suffering, and who is to 
blame? Ham as has subjected the people of Gaza to harsh rule from a 
radical Islamic perspective; it has caused Gaza to be in persistent 
military confrontations with Israel as well as political confrontations 
with the Palestinian Authority. 191 Hamas's rule has eroded 
relationships with Arab nations such as Egypt and has isolated Gaza 
from the international community because of its terrorist activities. 192 

The answer to changing the situation in Gaza is not to consistently 
blame Israel for all of the woes and hardships of the people of Gaza. 
Palestinians elected Hamas to lead them, and Palestinians are the only 
ones who have the power to change their situation. 193 The Palestinians 
in Gaza will have to take on the responsibility of electing legitimate 
leaders who want peace if they want their situation to change. 
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IV. INTERNATIONAL SCRUTINY OF ISRAEL'S CONFLICT WITH HAMAS 

A. What Should Israel's Response Be to the Terrorism Coming 
from Gaza? 

Daniel Taub, a lecturer on international law and a senior legal 
advisor in Israel's Ministry of Foreign Affairs, has communicated 
widespread frustration with the international community's criticism of 
Israel's response to Hamas's terrorism. He asked a group of jurists on 
a fact finding mission to investigate Israel's military operations in 
Gaza, "[c]onsidering the attacks launched against Israel by terrorist 
groups in Gaza, what in your view would have constituted a lawful 
response?" 194 He reported that their answer was total silence. 195 

Painfully few critics of Israel have any suggestions on how to deal 
with Hamas' s terrorist activities. 196 

B. Anti-Israel Bias 

Unfortunately, anti-Israeli bias dominates the international 
community. 197 Many people and organizations in the international 
community insisted that a pull-out of Israeli military forces and 
civilians from the Gaza Strip in 2005 would calm Palestinian anger 
and help to usher in peace, yet the exact opposite occurred. 198 Since 
the Israeli withdrawal from Gaza, Hamas has sought to terrorize Israeli 
civilians and has allowed other terrorist organizations refuge within 
the Gaza Strip. 199 

The United Nations has also consistently demonstrated an anti-
Israeli bias.20° For example, between 1948 and 1990, the United 
Nations Security Council passed 175 resolutions, and 97 of those 175 
condemned Israel.201 In fact, "the [United Nations] has passed more 
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resolutions condemning Israel than it has all other nations combined .. 
. . "

202 Between 1948 and 1990, the United Nations voted on 690 
General Assembly resolutions, and 429 of those were directed against 
Israel. 203 The UN has condemned racism in numerous forms since 
1948, yet refused to condemn anti-Semitism until it came under 
enormous pressure from the United States, and even then not until 
1993.204 

It is not difficult to understand the bias of the United Nations. 
Twenty-one of the 193 member nations of the United Nations are Arab 
countries, 205 and fifty-two members represent Islamic countries. 206 

Israel, the only Jewish nation at the United Nations, is an extreme 
minority and prone to unfair accusations and treatment.207 This bias 
has caused the United Nations to lose credibility for its actions 
concerning the State of Israei.208 Therefore, when the United Nations 
condemns Israel's blockade of the Gaza Strip, the resolutions should 
be evaluated critically. The history of the United Nations and Israel is 
one that reveals a deep bias against the Jewish State.209 

CONCLUSION 

Although overbroad and unfair towards Arabs as a whole, the well 
known quote from the famous Israeli diplomat Abba Eban, "Arabs 
never miss an opportunity to miss an opportunity"210 could have been 
written of the missed opportunities on the part of the Arab Palestinians 
in the quest for peace in the Gaza Strip. The Israeli government pulled 
out of the Gaza Strip in 2005, leaving Gaza to self-rule. This is 
something that neither the British government under the British 
Mandate nor the Egyptian government under the Egyptian occupation 
from 1948-1967 allowed. The Palestinians in Gaza were given the 
opportunity to build a democratic community of peace and prosperity. 
The Gaza Strip has a beautiful Mediterranean coastline that could have 
been turned into resort beaches to bring in a substantial amount from 
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tourism211 Sadly, the Palestinians in Gaza elected a government that is 
sworn to Israel's destruction.212 Now, the Gaza Strip is isolated from 
the rest of the world, and the residents of Gaza are struggling under 
economic sanctions from Israel and most of the Western world.213 

Recent events in the Gaza Strip represent a missed opportunity for the 
people of Gaza to demonstrate to the rest of the world that they can be 
a responsible partner for peace with Israel. 

Since Hamas' s goal is the destruction of Israel, and it supports 
activities that bring terror on the Israeli population, 214 the Israeli 
government has no option except to defend Israeli citizens in this 
armed conflict. Part of defending Israeli citizens involves preventing 
Hamas, their sworn enemy, from obtaining weapons and similar 
materiel.215 The Israelis have sought to accomplish this goal through 
the use of an embargo and a naval blockade.216 While implementing 
the blockade against the Gaza Strip, Israel has been careful to adhere 
to the principles of necessity, distinction, proportionality, and 
governing international maritime treaties, including the San Remo 
Manual.217 The Israeli government has acted lawfully.218 It should be 
commended, not criticized, by the international community for its 
behavior in the face of such an intractable enemy. 
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