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This inaugural issue of the Regent Journal of Law and 
Public Policy carries with it the promise of enlightening and 
intellectually stimulating articles addressing complex areas 
of law and policy, principles and pragmatism, vision and ac
tion. As attorneys dedicated to the concept of servant 
leadership and the rule of law, and trained in the Anglo
American legal tradition, we recognize that proper public pol
icy is inherent in just law. Due to his dual roles as Attorney 
for the Commonwealth and elected public official,1 the Attor
ney General of Virginia perhaps is uniquely situated to 
comment on the intersection oflaw and policy.2 Yet all attor
neys will be called upon to some extent to impact both. The 
principles we apply, the judgment we exercise, and the ac
tions we take will shape the freedom of our fellow citizens 
and of future generations. The Regent Journal of Law and 
Public Policy is an important resource in charting a course to 
enhance freedom, protect individual liberty, sustain the re
publican form of government, and protect our faith and our 
Constitution. Times such as these demand such a journal. 

Law and policy as critical to the operation of a free people 
was a central theme in another inaugural event.3 George 
Washington left a tranquil retirement at Mount Vernon and 
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made the long trip to New York City to be inaugurated the 
first president of the new republic.4 The Constitution was in 
chrysalis state, our system untested, our unity unproven.5 

Each step Washington took was into unchartered territory, 
both for him and for the nation.6 He could follow no prece
dent. He could look to no predecessor. He had only the faith 
that sustained him through years of trial by fire, and the 
principles which were the bedrock for his every action and 
decision. 7 Thus, he spoke these words to his assembled 
countrymen: 

[T]here is no truth more thoroughly established, than 
that there exists in the economy and course of nature an 
indissoluble union between virtue and happiness, be
tween duty and advantage, between the genuine maxims 
of an honest and magnanimous policy, and the solid re
wards of public prosperity and felicity: Since we ought to 
be no less persuaded that the propitious smiles of 
Heaven, can never be expected on a nation that disre
gards the eternal rules of order and right which Heaven 
itself has ordained: And since the preservation of the sa
cred fire of liberty, and the destiny of the Republican 
model of Government are justly considered as deeply, 
perhaps as finally staked, on the experiment entrusted to 
the hands of the American people.8 

Washington was a man of few words, but they were care
fully and precisely selected.9 The word virtue meant much 
more than mere moral conduct.10 Specifically, it was civic 
virtue-from the Greek arete-encompassing those charac-

4. Id. at 23, 31-35. 
5. See MICHAEL A. GENOVESE, THE POWER OF THE AMERICAN PRESIDENCY 28 

(2001). See generally RICHARD BROOKHISER, FOUNDING FATHER: REDISCOVERING 

GEORGE WASHINGTON (1996); JAMES THOMAS FLEXNER, GEORGE WASHINGTON AND 

THE NEW NATION (1969). 
6. See GENOVESE, supra note 5, at 28. 

7. See generally MICHAEL NOVAK & JANA NOVAK, WASHINGTON'S Goo (2006); 
Daniel L. Dreisbach & Jeffry H. Morrison, Religion and the Presidency of George 
Washington, in RELIGION AND THE .AMERICAN PRESIDENCY (Gaston Espinosa, ed., 
2009). 

8. George Washington, The First Inaugural Address (Apr. 30, 1789), in 30 THE 
WRITINGS OF GEORGE WASHINGTON 294-95 (John C. Fitzpatrick, ed., 1931). 

9. Jared Sparks, The Writings of George Washington, 17 AM. Q. R. 74, 74-75 
(1835). 

10. See SPALDING & GARRITY, supra note 3, at 121-122. 
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teristics of the self-determinative and self-reliant citizen.11 

Citizenship under the principle of civic virtue was an exalted 
status anticipating both civil rights and civic responsibili
ties12 or, in other words, law and policy. It is not mere 
coincidence that the victorious figure depicted on the Great 
Seal of Virginia, with her foot on the slain tyrant, represents 
not liberty, freedom, or revolution, but virtue.13 

In laying this groundwork for a national republican govern
ment, Washington was drawing on what Patrick Henry 
fondly referred to as the "genius of Virginia."14 This genius 
had manifested itself in the adoption of the Virginia Declara
tion of Rights15 and the Constitution of Virginia in June 
1776,16 and the Seal of Virginia17 the following month. The 
Virginians who crafted these two documents and the pictorial 
representation were seeking to guarantee individual freedom 
while providing sufficient governmental structure.18 George 
Mason provided the key to this balancing act in the Virginia 
Declaration of Rights which states,19 "That no free govern
ment, nor the blessings of liberty, can be preserved to any 
people, but by firm adherence to justice, moderation, temper
ance, frugality and virtue; [and] by frequent recurrence to 
fundamental principles."20 

Patrick Henry provided editorial color to Mason's constitu
tional framework. Toward the end of his life, Henry wrote 
upon the back of his copy of the Stamp Act Resolves of 

11. RICHARD DAGGER, Crv1c VIRTUES 13 (1997). 
12. See SPALDING & GARRITY, supra note 3, at 121-122. 
13. J.A.C. CHANDLER, MAKERS OF VIRGINIA HISTORY 229 (1904). The reverse of 

the Seal of Virginia features three Roman goddesses: Ceres, harvest; Aeternas, 
eternity, and Libertas, liberty. To the founders, liberty flo,ved from the triumph of 
civic virtue over tyranny. MAruus WILSON, AMERICAN HISTORY 101 (New York, Ivison 
& Phinney 1857). 

14. WILLIAM WIRT HENRY, 3 PATRICK HENRY: LIFE, CORRESPONDENCE AND 

SPEECHES 487 (New York, Charles Scribner's Sons 1891). 
15. The Constitution of Virginia, reprinted in 7 THE_ FEDERAL AND STATE 

CONSTITUTIONS 3812-14 (Francis Newton Thorpe ed., Scholarly Press Inc. 1977) 
(1909). 

16. Id. at 3812-19. 
17. See CHANDLER, supra note 13, at 229; see also WILSON,supra note 13, at 101. 
18. See KATE MAsoN Ro,VLAND, 2 THE LIFE OF GEORGE MA.soN 283 (New York, 

G.P. Putnam's Sons 1892). 
19. Id. 
20. VA. CONST. art. I, § 15 (emphasis added). 
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176521-the spark that ignited the fire of American indepen
dence22-these words.: 

Whether this will prove a blessing or a curse, will de
pend upon the use our people make of the blessings which 
a gracious God hath bestowed upon us. If they are wise, 
they will be great and happy. If they are of a contrary 
character, they will be miserable. Righteousness alone can 
exalt them as a nation. 

Reader! whoever thou art, remember this, and in thy 
sphere practice Virtue thyself, and encourage it in 
others. 23 

It was civic virtue-civil rights and civic responsibilities, 
law and policy-that would preserve "the blessings ofliberty" 
and place government in its proper relation to a free citizen. 
It was left to the citizen, "whoever thou art and in thy 
sphere," to practice civic virtue and "encourage it in others."24 
In that way, the citizen-not a government or ruling elite
becomes the vital fulcrum between liberalism and republi
canism, between being creators and creatures of government, 
between sacred rights and solemn responsibilities. 

Civic virtue embraced the principles of "duty" and "genuine 
maxims of an honest and magnanimous policy" that Wash
ington included in his Inaugural Address. 25 The question 
presented was what was to comprise this civic virtue? What 
factors would provide the guideposts to traverse the intersec
tion of law and policy? Washington answered that "the 
propitious smiles of Heaven, ... the preservation of the sa
cred fire ofliberty, and the destiny of the republican model of 
government," relied on the application of"the eternal rules of 
order and right which Heaven itself has ordained."26 Far 
from being a mandate to impose a state religion, these eter
nal rules of order and right formed, as Washington later 
would write, "great pillars of human happiness [and the] 

21. THE LIBRARY OF ORIGINAL SouRcES 184 (Oliver J. Thatcher ed., 1907). 
22. TAL. P. SHAFFNER, THE WAR IN AMERICA 126 (Hamilton,Adams, & Co. 1862). 
23. MosEs Co1T TYLER, PATRICK HENRY 76 (Cambridge, The Riverside Press 

1887) (emphasis added). 
24. Id. 
25. Washington, supra note 8, at 294. 
26. Id. 
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firmest props of the duties of men and citizens."27 Let it be 
asked, Washington wrote in his Farewell Address, 

Where is the security for property, for reputation, for life, 
if the sense of religious obligation desert the oaths, which 
are the instruments ofinvestigation in Courts of Justice? 
And let us with caution indulge the supposition, that mo
rality can be maintained without religion. Whatever may 
be conceded to the influence of refined education on 
minds of peculiar structure, reason and experience both 
forbid us to expect that National morality can prevail in 
exclusion of religious principle. 28 

The principles to guide public acts of civic virtue were to be 
the same principles that guide our private lives. Thomas Jef
ferson-who historians erroneously have made into an anti
religious zealot-concurred with Washington's view. "God ... 
has formed us moral agents," he wrote in 1814, "that we may 
promote the happiness of those with whom he has placed us 
in society, by acting honestly towards all, benevolently to 
those who fall within our way, respecting sacredly their 
rights, bodily and mental, and cherishing especially their 
freedom of conscience, as we value our own."29 The success of 
the new republic rested upon good laws, good citizens, and 
good character. Simple precepts, yet important enough for 
our founders to draft them into our constitutions and laws, 
insert them in their letters and speeches, and instill them in 
our minds and hearts. 

We stand on the same ground as many of these founders. 
We can walk the paths they walked in Williamsburg and 
Charlottesville. We can watch the Potomac roll by Mount 
Vernon. We can delight in the books they read and gaze upon 
a night's sky unchanged by the rush of history. Yet the age in 
which we live differs dramatically from the age of our foun
ders. We witness events they could not comprehend. We reap 
the benefits-and bear the burdens-of a society far richer, 
far more knowledgeable, far more sophisticated than they 
could have imagined. With such rapid change, it is tempting 

27. See SPALDING & GARRITY, supra note 3, at 78. 
28. George Washington, Farewell Address (Sept. 19, 1796), in 35 THE WRITINGS 

OF GEORGE WASHINGTON 229 (John c. Fitzpatrick ed., 1931). 
29. HENRY 8. RANDALL, 3 THE LIFE OF THOMAS JEFFERSON 405 (1871); THE 

JEFFERSONIAN CYCLOPEDIA 593 (John P. Foley ed., 1900). 
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to reevaluate the principles that established, nurtured; and 
sustained this nation. The question plagues and pursues: 
how are we in such times to manifest civic virtue and apply 
timeless principles? How do we do so in the area of law and 
public policy? 

I had served as Attorney General for less than five months 
when I faced such a dilemma. A seventeen-year-old boy, 
Abraham Cherrix, had been diagnosed with Hodgkin's dis
ease. 30 He underwent three months of chemotherapy which 
did not eradicate the cancer. Abraham and his parents 
researched and selected another treatment.31 This treatment 
was different than that prescribed by the local physicians. 32 

The local Department of Social Services filed for a prelimi
nary protective order, alleging that Abraham's parents had 
put Abraham's health and welfare in jeopardy.33 It was al
leged that this exercise of parental authority was statutory 
abuse and neglect.a4 

This unique combination of facts made the case one of first 
impression in the Commonwealth.35 The issue before the 
Court-whether the parents' endorsement of their child's 
choice of medical treatment was within the scope of their pa
rental authority and, as such, was not abuse or neglect,36 

involved a tension between two paramount interests. On the 
one hand, the Commonwealth had a substantial interest in 
advocating on behalf of those unable to do so for themselves 
and in protecting life.37 On the other hand, the young man 
and his parents had a liberty interest in making a decision 
that affected only Abraham.38 Likewise, the Commonwealth 
had a substantial interest in preserving the integrity of the 
family unit, including the constitutionally protected freedom 

30. Brief for Att'y Gen. of Va. as Amicus Curiae, at 3, Accomack Dep't of Soc. 
Servs. v. CherrCT, No. 06CL272 (Va. Cir. Ct. Aug. 11, 2006). 

31. Id. 
32. Id. 
33. Id. 
34. Id. 
35. Id. 
36. Id. at 3-4. 
37. Id. at 4. 
38. Id. 
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of parents to make decisions regarding the well-being of their 
children. s9 

The issues cried out for the application of principles to en
sure that the law regarding abuse and neglect was not 
applied improperly to thwart the strong public policy of the 
Commonwealth. For this was not a case in which the parents 
sought to withhold all treatment from their child; rather, 
they sought a different treatment than that endorsed by most 
medical professionals. It was not an instance in which the 
child was an infant incapable of understanding the serious
ness of his plight or the relative risks and benefits of the 
proffered treatments; rather, it involved an intelligent, artic
ulate young man, who had already undergone the course of 
treatment and desired to undergo an alternative treatment. 
The law and public policy seemed on a collision course. 

Accordingly, I made the decision to file an amicus brief in 
circuit court based on the common law authority of the Attor
ney General-something rarely done by the Office of the 
Attorney General-to ensure consistency between the laws of 
the Commonwealth as applied and the underlying public pol
icy of the Commonwealth. I argued that this rare action was 
necessary on behalf of the best interests of the Common
wealth's citizens and to provide advice on the law in a matter 
of public interest. 40 

At times, the law and the policy stood in stark contrast; at 
others they mingled indiscernibly. Section 16.1-228(2), Code 
of Virginia, states that an abused or neglected child means 
any child " ... whose parents or other person responsible for 
his care neglects or refuses to provide care necessary for his 
health .... "41 If a parental decision regarding medical treat
ment is not judged to be abuse or neglect, presumably it rests 
within the parameters of parental authority unless another 
statute or compelling state interest is implicated. 42 We sub
mitted that as Abraham's parents were not refusing to 
provide any care, their actions may be deemed neglect or 
abuse only if their choice of treatment was not "care neces-

39. Id. 
40. Id. at 1-2. 
41. Id. at 4 (quoting VA. ConE film. § 16.1-228(2) (2003)). 
42. Id. at 4-5. 
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sary'' for Abraham's health.43 There were, we argued, 
established considerations to determine whether "care neces
sary" for a child was within the scope of parental authority.44 

It was a more stringent standard than the mere disagree
ment of a local social services office regarding a specific 
course oftreatment.45 As such, the burden should rest on the 
local department to prove that the efficacy of the previously 
tried and forgone chemotherapy, when considered along with 
its attendant risks and side-effects, was so compelling and so 
clearly in Abraham's best interests as to overcome the strong 
presumption favoring parental authority.46 

Virginia precedent revealed numerous instances in which 
minors meaningfully participated in critical decisions. 47 

These precedents provided guidance for the Court in deter
mining Abraham's capability to participate in this decision.48 

If Abraham met the established standard, his treatment pref
erence should be afforded significant weight.49 If the Court 
found Abraham's choice merited such weight, his parents' de
cision to support that choice fell within the scope of their 
parental authority and should not be deemed abuse or 
neglect.5o 

Above all, we argued that the fundamental right of parents 
to make decisions regarding their children, the assumption 
that parents act in the best interests of their children, and 
the necessity to protect the integrity of the family, were so 
well established in Virginia that any diminution of these 
rights only should come following careful review of a signifi
cant factual record.51 The question was not whether parental 
authority is paramount, but under what circumstances that 
authority may be limited.52 It was my view that the funda-

43. Id. at 5; see also VA. ConE ANN,§ 16.1-228 (2003). 
44. Brief for Att'y Gen. of Va. as Amicus Curiae, at 5, Accomack Dep't of Soc. 

Servs. v. Cherrix, No. 06CL272 (Va. Cir. Ct. Aug. 11, 2006). 
45. Id. 
46. Id. at 7--S. 
47. Id. at 9 n.5. 
48. Id at 9. 
49. Id. 
50. Id. at 9-10. 
51. Id. at 11-12. 
52. Id. at 12. 
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mental constitutional right of parents to make decisions 
regarding their children should be infringed by the state only 
for the most compelling reasons. 

We stood on simple principles: individual liberty is to be 
preferred to collective state action; parental authority is pre
sumed to be correct, loving, and in the child's best interest; 
and that life is to be preferred to death. We did not question 
the authority of the local department or the sincerity of the 
attending physicians. However, we did argue that the law 
cannot be applied in a manner void of long established policy 
considerations. Ultimately, the parties agreed to a treatment 
selected by Abraham.53 The following year the General As
sembly enacted "Abraham's Law," codifying the public policy 
issues we presented to the court.54 At this writing, Abraham 
is cancer free. 

What did the Cherrix case affirm? I submit it confirmed the 
words that opened this article: "there is no truth more thor
oughly established, than that there exists in the economy and 
course of nature, an indissoluble union between virtue and 
happiness, between duty and advantage, between the genu
ine maxims of an honest and magnanimous policy, and the 
solid rewards of public prosperity and felicity .... "55 And can 
it be argued that parental rights come not from " ... the eter-
nal rules of order and right which Heaven itself has ordained 
... . "56 

Another important issue of law and policy presented itself 
during the first year of my term: the amendment to the Vir
ginia Constitution protecting the institution of marriage.57 

For thousands of years, on the basis of experience, tradition, 
and legal precedent, every society and every major religious 
faith has upheld marriage as a unique relationship by which 
a man and a woman are joined together for the primary pur-

53. Press Release, Office of Bob McDonnell, Att'y Gen. of Va., Statement of 
Attorney General Bob McDonnell on Agreement Reached in Abraham Cherrix Case 
(Aug. 16, 2006), available at http://www.vaag.com/PRESS_RELEASE/NewsArchive/ 
081606_Cherrix_Decision.html (last visited Nov. 23, 2008). 

54. Abraham's Law, H.B. 2319, Gen. Assem., Reg. Sess. (Va. 2007); S.B. 905, 
Gen. Assem., Reg. Sess. (Va. 2007); see also VA. CoDE ANN.§ 63.2-100 (2008). 

55. THE WRITINGS OF GEORGE WASHINGTON, supra note 8, at 294. 

56. Id. 
57. VA. CONST. art. 1, § 15-A. 
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pose of forming and maintaining a family. Marriage is 
antecedent to the institution of government. Marriage brings 
significant stability, continuity, and meaning to human rela
tionships and plays an important role in transferring basic 
cultural knowledge and civilization to future generations. Yet 
state courts in Vermont,58 Massachusetts,59 and Hawaiieo 
shook the established long-standing foundation of this insti
tution by altering or striking down its statutory definition. 

The Virginia Constitution did not define marriage.61 Statu
tory law prohibited marriage between certain individuals, 
including a brother and sister; a couple where one of the par
ties is married to another person; and "persons of the same 
sex."62 The 1997 Session of the General Assembly enacted 
Section 20-45.2, which provided that "[a]ny marriage entered 
into by persons of the same sex in another state or jurisdic
tion shall be void in all respects in Virginia and any 
contractual rights created by such marriage shall be void and 
unenforceable."63 In 2004, the General Assembly enacted leg
islation prohibiting civil unions, partnership contracts, and 
like arrangements between persons of the same sex.64 Thus, 
on several occasions, the General Assembly had prohibited 
marriage between persons of the same sex, as well as civil 
unions, partnership contracts, or other arrangements that 
purport to create a legal union approximating marriage be
tween individuals of the same sex. Yet when disturbing 
judicial activism in other states threatened the foundation of 
marriage, the General Assembly acted to affirm the Common
wealth's longstanding statutory policy by elevating to the 
Virginia Constitution the definition of marriage as solely be
tween one man and one woman.65 

58. Op. Att'y Gen. of Va. 06-003, at 9 (Sept. 14, 2006) (citing Baker v. Vermont, 
744 A.2d 864, 867 (Vt. 1999) (holding that Vermont was constitutionally required to 
provide same-sex couples with benefits and protections of marriage)). 

59. Id. (citing Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941, 948 (Mass. 
2003)). 

60. Id. (citing Baehr v. Lewin, 852 P.2d 44, 68 (Haw. 1993) (ordering that the 
lower court conduct an equal protection analysis of Hawaii's marriage statute)). 

61. Id. at 7. 
62. VA. CODE ANN. § 20-38.1 (1978). 
63. VA. CODE ANN. § 20-45.2 (1997). 
64. VA. CODE ANN. § 20-45.3 (2004). 
65. VA. CoNST. art. 1, § 15-A 
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The proposed amendment was straightforward, passed the 
General Assembly by an overwhelming majority, and was 
presented to the voters.66 The process by which Virginians 
amend their Constitution is appropriately a deliberative pro
cess, characterized by careful and thorough consideration.67 

Unfortunately, some opponents of the amendment-realizing 
they could not prevail on the issue by a straight vote-deter
mined to confuse the issue with a litany of so-called 
unintended consequences. Virginians were told that if the 
marriage amendment passed they would witness the destruc
tion of contractual rights, voiding of wills and advance 
medical directives, and other impairments of ordinary civil 
liberties of unmarried Virginians.68 None of these arguments 
had a solid basis in the law, yet they threatened to defeat the 

Id. 

Id. 

66. H.R.J. Res. 41, Gen. Assem., Reg. Sess. (Va. 2006). 
That only a union between one man and one woman may be a marriage 
valid in or recognized by this Commonwealth and its political 
subdivisions. This Commonwealth and its political subdivisions shall 
not create or recognize a legal status for relationships of unmarried 
individuals that intends to approximate the design, qualities, 
significance, or effects of marriage. Nor shall this Commonwealth or its 
political subdivisions create or recognize another union, partnership, or 
other legal status to ,vhich is assigned the rights, benefits, obligations, 
qualities, or effects of marriage. 

67. VA. CoNsT. art. 12, § 1. 
Any amendment or amendments to this Constitution may be proposed 
in the Senate or House of Delegates, and if the same shall be agreed to 
by a majority of the members elected to each of the two houses, such 
proposed amendment or amendments shall be entered on their 
journals, the name of each member and how he voted to be recorded, 
and referred to the General Assembly at its first regular session held 
after the next general election of members of the House of Delegates. If 
at such regular session or any subsequent special session of that 
General Assembly the proposed amendment or amendments shall be 
agreed to by a majority of all the members elected to each house, then it 
shall be the duty of the General Assembly to submit such proposed 
amendment or amendments to the voters qualified to vote in elections 
by the people, in such manner as it shall prescribe and not sooner than 
ninety days after final passage by the General Assembly. If a majority 
of those voting vote in favor of any amendment, it shall become part of 
the Constitution on the date prescribed by the General Assembly in 
submitting the amendment to the voters. 

68. See, e.g., Laurence Hammock, Gays Fear New State Law Banning Civil 
Unions Could Go Much Further, ROANOKE TIMES, June 27, 2004, available at http:// 
www.roanoke.com/roatimes/ne,vs/story168923.html. 
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amendment by creating fear and uncertainty. Several mem
bers of the General Assembly asked for an Attorney General's 
Opinion addressing such "unintended consequences."69 This 
provided my office with an opportunity to clarify the law and 
emphasize the public policy of the Commonwealth. 

In considering the prospective application of the marriage 
amendment to contracts, wills, advance medical directives, 
shared equity agreements, accident and sickness insurance 
policies, and other ordinary legal rights of Virginia citizens, 
the dispositive analysis was to determine whether the rights 
in question are derived from a legal relationship that "in
tends to approximate the design, qualities, significance, or 
effects of marriage" or to which is assigned the "rights, bene
fits, obligations, qualities, or effects of marriage."70 The 
application of the marriage amendment language to the spe
cific documents and rights demonstrated that passage of the 
marriage amendment would have no impact on such contrac
tual and other statutory rights not created by or imitating 
marriage. 71 

Most of the rights, benefits, and obligations created solely 
by a lawful marriage, to which unmarried persons of either 
sex are not entitled, are defined by statute or long-standing 
case law.72 Among the legal benefits unique to marriage are a 
spouse's share of a decedent's estate, 73 the right to hold prop
erty as tenants by the entireties,74 the authority to act as a 
"spouse" to make medical decisions in the absence of an ad
vance medical directive,75 the right as a couple to adopt 
children,76 and the enumerated rights and obligations in-

69. Op. Att'y Gen. of Va. 06-003, at 1 (Sept. 14, 2006). 
70. Id. at 10-11. 
71. Id. at 11. 
72. Id. at 12. 
73. Op. Att'y Gen. of Va. 06-003, at 12 (Sept. 14, 2006). See generally VA. CODE 

ANN. §§ 64.l-13(A), -16.1 (2002). 
74. Op. Att'y Gen. of Va. No. 06-003, at 12 (Sept. 14, 2006). See generally VA. 

CoDE ANN. § 55-20.2 (Supp. 2006). 
75. Op. Att'y Gen. of Va. 06-003, at 12 (Sept. 14, 2006). See generally VA. CODE 

ANN. § 54.l-2986(A) (2005). 
76. Op. Att'y Gen. of Va. 06-003, at 12 (Sept. 14, 2006). See generally VA. CODE 

ANN. § 63.2-1201 (Supp. 2006). 
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eluded in title twenty of the Code of Virginia regarding 
marriage, divorce, and custody matters.77 

The general legal rights to enter into contracts, wills, ad
vance medical directives, shared equity agreements, and 
other legal instruments, are not rights that arise from mar
riage. 7s Rather, such general rights find their sources in 
other statutes or common law.79 Thus, these rights would re
main unaffected after enactment of the marriage 
amendment.80 Any Virginian, subject to any other existing le
gal limitations, may enter into any lawful contract, dispose of 
property to any person of his choosing by will or deed, or ap
point any person to act on his behalf pursuant to a power of 
attorney or advance medical directive.81 We stated the law as 
clearly as we could. We articulated the public policy consis
tent with the record. 

Subsequently, the voters approved the marriage amend
ment by a substantial margin.82 Since it became a part of the 
Virginia Constitution, none of the "unintended consequences" 
has occurred to a Virginia citizen. History has confirmed 
what a plain reading of the law, application of public policy, 
and simple common sense foretold: the "unintended conse
quences" argument was not well-founded. 

The Abraham Cherrix case and the marriage amendment 
debate are but two examples of the intersection of law and 
policy in our modern era. In both instances, my office re
sponded with a strict adherence to the law and precedent, 
and with respect for the strong public policy of the Common
wealth as articulated by our founders and by the will of the 
sovereign citizens. In so doing, the proper application of civic 
virtue-civil rights and civic responsibilities-preserved "the 

77. Id. 
78. Id. 
79. Id. 
80. Id. 
81. Id. at 12-13. 
82. See Dionne Walker, Virginia Voters Approve Gay Marriage Amendment, Two 

Other Initiatives, USA TODAY, Nov. 8, 2006, available at http://www.usatoday.com/ 
news/politicselections/vote2006NA/2006-ll-07-marriage-amendment_x.htm; see also 
Virginia State Board of Elections, General Election - November 7, 2006, http:// 
www2.sbe.virginia.gov/web_docs/Election/results/2006/Nov/htm/index.htm (last 
visited Jan. 15, 2008). 
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blessings ofliberty ."83 I was fortunate to participate in these 
issues as Attorney General, but, as Patrick Henry wrote, all 
citizens "whoever thou art ... in thy sphere" are called upon 
to meet the responsibilities of citizenship, to be the vital 
linchpin between our ideals and our practices, between sa
cred rights and solemn responsibilities.84 It is to that duty 
that the Regent Journal of Law and Public Policy is 
dedicated. · 

83. VA. CONST. art. 1, § 15. 
84. TYLER, supra note 23, at 76. 


