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INTRODUCTION 

People who have sex with minors or with victims of human traf-
ficking in the brothels of developing countries are guilty and ought to 
be sued. Guilt is presumed because the victims simply cannot consent. 
The abuser's only hope is an affirmative defense-to prove there was 
a reasonable mistake. But it is not reasonable to assume consent in the 
brothels of developing countries. If anything, the opposite should be 
assumed. 

Anyone who steps foot into such a brothel should face legal con-
sequences, perhaps for aiding and abetting the brothel owner or con-
spiring to commit false imprisonment. Or where it is difficult to de-
termine exactly what someone was doing in that brothel, that is not the 
end of the matter. It is possible to ask a federal court to order discov-
ery based on an investigation into a foreign proceeding. Through dis-
covery you might ask a suspect to answer interrogatories or to turn 
over potentially damning pieces of evidence such as their camera, 
smart phone, or computer. 

As for the abusers themselves, Congress specifically created a civil 
cause of action for foreign minors who are sexually abused overseas 
by a United States citizen or resident. Hence, a clear path has been 
paved to sue Americans who abuse underage victims or sex trafficking 
victims overseas. This path was trailblazed by environmental and hu-
man rights activists who have used civil actions and legal processes to 
further their ideological aims. 1 Legal scholarship also supports the use 
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of tort to promote human rights-especially Craig Scott in the seminal 
work Torture as Tort, which deserves more than a mere nod in a foot-
note.2 Using legal process to protect important human rights is critical. 
This is the first in a series of articles encouraging creative uses of the 
legal process to promote human rights. For example, when it comes to 
international sex predators, most people narrowly view justice in terms 
of criminal prosecution. That is great if you can convince a prosecutor 
to bring the case or if you can meet the incredibly high burden of 
proof. But civil claims, which take money out of the perpetrators' 
pockets, are a basic form of justice. Putting an emphasis on civil 
claims empowers victims with the tools to achieve justice.3 

Again, taking money from people who abuse children or traffick-
ing victims in developing countries and using that money to pay for 
rehabilitation and vocational training is a form of justice. When you 
take someone's money, you take the time used earning that money. If 
it helps, just think of civil judgments rendered against abusers as a sort 
of prison work release program. 

For these reasons, all of the techniques described herein will focus 
on non-frivolous civil actions that can be initiated by or on behalf of 
minors and sex trafficking victims who are abused by United States 
citizens or residents. But let's not be shortsighted. The processes are 
likely available in all developed countries. 

Moreover, success at trial is not a primary focus of this article. 
Winning would be nice. However, this article will discuss how to sim-
ply get into court on a non-frivolous lawsuit. Hence, a few initial hur-
dles like forum non conveniens will be discussed at length. 

Bring an action. Win it. Settle it. Make the offenders pay. That is 
the bottom line. The porn industry has been doing this with illegal file 
sharers, shaming them into settling out of court simply by sending 
them letters asking for $3,000 or else.4 

available at http://www.instituteforlegalreform.com/sites/default/files/thinkglobally 
suclocally.pdf. 

2 TORTURE AS TORT: COMPARATIVE PERSPECTIVES ON THE DEVELOPMENT OF 
HUMAN RIGHTS LlTIGATION (Craig Scott ed., 2001). 

3 Some states still allow private individuals to initiate criminal proceedings. 
Brian Freskos, State Allows Citizens to Take Out Warrants, STARNEWSONLINE.COM, 
Mar. 24, 2012, http://www.starnewsonline.com/article/20120324/ARTICLES/ 
120329796. If that is the case in your jurisdiction, by all means proceed. 

4 Jason Koehler, Porn Cotnpanies File Mass Piracy Lawsuits: Are You at 
Risk, U.S. NEWS & WORLD REPORT, Feb. 2, 2012, http://www.usncws. 
com/news/articlcs/2012/02/02/porn-cornpanies-file-mass-piracy-lawsuits-are-you-at-
risk. 
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According to the CIA factbook, beloved by all high school re-
searchers, more than four million Cambodians live on less than $1.25 
a day and earn on average $2,400 per annum.5 So even a small settle-
ment, a few thousand dollars, could really help, although the United 
States statute allowing actions for sexual abuse of minors sets the 
minimum at $150,000.6 The point is, several thousand dollars would 
go a long way toward rehabilitation and vocational training for victims 
in developing countries. 

Getting down to brass tacks, this article will walk through the fol-
lowing steps: I. Identifying Offenders and Securing Representation of 
Victims; IL Claims and Causes of Action Identified and Evaluated; III. 
Anticipating Objections; and IV. a brief Conclusion and recommenda-
tion. 

I. IDENTIFYING OFFENDERS AND SECURING REPRESENTATION OF 
VICTIMS 

A man walks into a bar .... But this is no joke. It happens every 
day that victims of human trafficking and minors who simply lack the 
capacity to consent are prostituted. This is sex abuse. According to the 
Council of Europe, "[C]hild prostitution can never be voluntary, as 
children do not have the capacity to 'consent' to prostitution."7 Simi-
larly, a human trafficking victim forced to prostitute herself could 
never give good consent. However, some states (but not all8) allow a 
defendant to raise affirmative defenses of mistake of fact for criminal 
cases9 or apparent consent in civil cases. 10 But by their very nature, 

CENTRAL INTELLIGENCE AGENCY, THE WORLD FACTBOOK: CAMBODIA, 
htlps://www.cia.gov/library/publicalions/lhe-world-faetbook/geos/cb.hlml (last up-
dated Mar. 15, 2013). 

6 18 U.S.C. § 2255 (2012). 
7 Council of Europe, Prostitution - Which Stance to Take?, C.E. Doc. No. 

1579, at 3 (Oct. 7, 2007), available at hllp:1/assembly.coe.int/main.asp?Link=/ 
documenls/adoptedtext/ta07/eresl579.htm#l. Continuing the quote, "Following the 
United Nations Convention on the Rights of the Child, the Assembly defines anyone 
under the age of 18 as a child. It believes that child prostitution needs to be combated 
as energetically, if not more, than other forms of forced prostitution. It recommends 
a zero-tolerance approach based on prevention, protection of victims, and prosecu-
tion of clients." 

8 E.g., Commonwealth v. Lopez, 433 N.E.2d 961 (Mass. 2001) (holding that 
although the Commonwealth must prove lack of consent, the statute does not allow 
for the defense of mistake). 

9 Marlene A. Auardo, Annotation, Defense of Mistake of Fact as to Victim's 
Consent in Rape Prosecutions, l 02 A.L.R.5TH 447 (2002). 

ID RESTATEMENT (SECOND) OF TORTS§ 896 (1965). 
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affirmative defenses admit that the victim herself did not consent. 
Rather, the abuser must prove he was reasonably mistaken or that the 
victim gave reasonable indicia of consent. 

Therefore, everyone who has sex with an underage prostitute or a 
victim of sex trafficking is criminally and civilly liable unless they can 
prove otherwise. This point cannot be overemphasized. It means eve-
ryone who has sex with minor prostitutes or sex trafficking victims 
can automatically be sued and be required to prove to a jury that what 
they did was reasonable. 

Everyone who has sex with a minor or sex trafficking victim is 
guilty until proven innocent. It only remains to identify the perpetra-
tors and secure representation of the victims. 

A. Who to Sue 

For the most part, identifying perpetrators is a simple private in-
vestigation job. For example, say you wanted to identify Johns who 
had been engaging in cybersex with underage girls in the Philippines. 
If computers were seized in the raid of a cyber den, 11 you could simply 
data-mine the computers for every incoming IP address. You could 
then sue them all like the recording industry used to do and the porn 
industry continues to do. 12 That may not be quite enough these days 
since some judges have indicated that an IP address may not be used 
as a personal identifier. 13 But as will be explained in detail later, those 
cases are distinguishable and where they failed to obtain thousands of 
IP addresses at one time, 14 a well planned, specific approach may suc-
ceed. 

On the other hand, you could partner with local NGOs to identify 
Johns. For example, in the Philippines, you might consult with Father 
Shay Cullen's PREDA.15 Or in other countries like Cambodia, you 
might coordinate with the International Justice Mission (IJM). 16 For 

11 Umagang Kay Ganda, Cops Raid Cybersex Den in Cavite, ABS-
CBNNEWS.COM, Feb. 19, 2013, http://www.abs-cbnnews.com/video/nation/regions/ 
02/19/13/cops-raid-cybersex-den-cavite. 

12 Koehler, supra note 4. 
13 Kyle Wagner, Judge Rules You Can't Be (Definitively) Identified by Your 

IP Address, GIZMODO (May 3, 2012, 9:43 AM), gizmodo.com/5907290/judge-rules-
you-cant-be-definitively-identified-by-your-IP-address. 

14 E.g., SBO Pictures v. Does 1-3036, No. 11-4220 SC, 2011 WL 6002620 
(N.D. Cal 2011). 

" E People's Recovery, mpowerment and Development Assistance, 
www.preda.org. 

16 International Justice Mission, www.ijm.org. 
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instance, prior to an UM assisted raid on a brothel you might identify 
Johns who visited the brothel during the time leading up to the raid. 
This is a simple private investigation job, like hiring a local investiga-
tor to get copies of their passports from the hotel. Obviously you 
shouldn't break any Jaws, but get creative. 

1f you cannot identify which girl a John molested-for example 
where there is a mix of minors and adult prostitutes-you might still 
bring a legal action against him. Bring a discovery request against him 
saying, we know you were at such-and-such a place and you may have 
evidence important to a case. There is a statute, 28 U.S.C. § 1782(a), 
that lets you do just that. It allows a district court to compel production 
of a "document or other thing for use in a proceeding in a foreign or 
international tribunal." 17 So, send him an interrogatory. Go after his 
smart phone, tablet computer, digital camera, video camera, personal 
computer. Or depose him. Depose his friends, family, neighbors, and 
co-workers. 1f he would rather settle the discovery request, so be it. 
Court documents are usually public records. The press could easily 
pick up the story. The desire to settle would be understandable. Again, 
even if you cannot figure out which girl he abused, sue him for con-
spiracy to commit false imprisonment by colluding with the brothel 
owner. 

Taking Cambodia as an example, any settlement over $2,400 
represents a year's salary. We call that a win. Use the attorney fees 
and costs to fund your own international NGO. Think big. Don't stop 
with American citizens or residents. These legal processes are likely 
available in any country that values rule of law. For instance, here in 
Korea local counsel has indicated that a similar lawsuit may be possi-
ble. Sue every sex tourist. As soon as they disembark, hand them ser-
vice of process on a tort suit or a discovery request. Can you imagine 
the consternation on those disgusting internet forums that cater to 
these types? Music to the ears. 

A nai:ve young lawyer objected to this model saying, can you 
really sue anyone that was seen in a particular area? While this article 
does use a bit of hyperbole to prove the point, the answer remains, yes. 
Yes, you can. You can sue anyone you want. Of course, if it is a frivo-
lous lawsuit, then you might end up in hot water. Hence, the goal 
should be to have a good-faith, non-frivolous claim. 

To sum up, sue anybody that so much as looks at a brothel that 
pimps minors or sex trafficking victims. The various causes of action 

17 28 U.S.C. § 1782(a) (2012). 
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and legal processes that can be used will be explained in detail below. 
Sue everyone. Settle. Take them to a jury. Take their money. Help the 
victims. Use your fees to start your own international NGO. 

Given the bleak legal landscape for new law school graduates and 
the pending higher education bubble,18 there is no time better than the 
present to start your own business. Of course, if you do this, the hope 
is that you might eventually work yourself out of business as you put 
the fear of God in sex tourists. 

B. Who to Represent 

Think about this section as a spit-balling session discussing the 
practicalities of how you might go about bringing a lawsuit against 
someone residing in the United States. First, you will have to secure 
representation of a victimized minor or a sex trafficking victim. This 
may be difficult. It may involve guardian ad !item issues. And even if 
you secure representation, the victim may be too traumatized to endure 
a trial. 19 

It would be great if a fund like the 9/11 victim compensation fund 
or the vaccine injury compensation fund were created so that victims 
of sex trafficking and minors could recover by making a prima facie 
case of abuse.20 It could be funded by fines against human traffickers 
and against Johns. Till that happens, we have to deal with the difficult 
situation of shepherding traumatized young persons through an an-
tagonistic legal system. 

The best or most likely way to obtain representation is to coordi-
nate with whoever is providing the aftercare or rehabilitation. Again, 
PREDA in the Philippines or UM elsewhere come immediately to 
mind. Based on conversations with lawyers in Cambodia, the anecdo-
tal evidence indicates that obtaining representation of minors does pre-
sent a real difficulty-for example, parents may not want to expose the 
family to the shame of a public trial or brothel owners may pressure 
plaintiffs to drop the lawsuit. Frankly, having the lawsuit outside of 
Cambodia might be advantageous in these regards. 

18 GLENN REYNOLDS, THE HIGHER EDUCATION BUBBLE (2012). 
19 WILLIAM G. JONES, U.S. DEP'T OF HEALTH AND HUMAN SERVS., CHILD 

ABUSE NEGLECT USER MANUAL SERIES: WORKING WITH THE COURTS IN CHILD 
PROTECTION 41 (2006), available at htlps://www.childwelfarc.gov/pubs/ 
usermanuals/courts/courls.pdf. 

20 This idea was suggested by Professor Kathleen McKee of the Regent Uni-
versity School of Law. 
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Further, to take advantage of discovery motions under 28 U.S.C. § 
1782(a) or other creative avenues like letters rogatory, you may also 
need to team up with local counsel to at least investigate the possibility 
of a lawsuit in the foreign forum. As will be discussed later, under 28 
U.S.C. § 1782(a), any interested party in a possible foreign proceeding 
can request discovery assistance from a United States district court. 

That being said, if a victim actually initiates a suit in a foreign fo-
rum, that may have implications on forum non conveniens analysis. 
For instance, under the doctrine of lis alibi pendens ( a suit pending 
elsewhere) a court, given concerns about international comity, may 
stay or dismiss in favor of a parallel, foreign proceeding.21 You may 
have faced similar situations regarding civil suits where a parallel 
criminal case is pending. 

If you are new to international proceedings, Jared Genser and the 
folks at Freedom Now22 have a good primer on obtaining representa-
tion of foreign clients in the context of petitions before the U .N. Work-
ing Group on Arbitrary Detention. The concept is the same since vic-
tims of arbitrary detention are rarely able to agree themselves to the 
representation having been black boxed; obtaining representation by 
proxy or via a relative is common. Speaking of representation by 
proxy, you might simply take constructive representation of a client 
similar to class action litigation. This would put the onus on the defen-
dant to track down his victims and prove that there is some technical 
insufficiency in your representation. 

To sum up, anyone who has sex with an underage prostitute or a 
victim of sex trafficking is guilty unless they can prove there were 
extenuating circumstances. Some states won't even let them do that.23 

In all such cases, the victims simply cannot give good consent. 
We need to identify Johns, which is a simple private investigation 

job. We need to acquire real or constructive representation of the vic-
tims, which can be done in partnership with a local NGO ( or use this 
model to start your own NGO). And we need to sue their pants off. 
This will serve to deter sex tourists and to achieve justice for victims 
whom you will empower to make a new life for themselves. 

21 United States v. Nippon and Paper Indus., I 09 F.3d I, 8 (!st Cir. 1997); see 
also Hilton v. Guyot, 159 U.S. 113, 114 (1895). 

22 www.freedon-now.org. 
23 Commonwealth v. Lopez, 433 N.E.2d 961 (Mass. 2001). 
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II. CLAIMS AND CAUSES OF ACTION IDENTIFIED AND EVALUATED 

In suing sexual predators who abuse minors and trafficking victims 
overseas, the only limit is your imagination. Rarely do we say such 
corny things in the law. 

First, an alien can certainly sue a United States citizen or resident 
in his or her home district based on a tort that occurred overseas. 

Moreover, Congress created a cause of action whereby minors, in-
cluding foreign minors, can sue in district court. 24 For example, perpe-
trators who engage in illicit sexual conduct with a minor in foreign 
commerce in violation of 18 U.S.C. § 2423(c) can be sued. Unfortu-
nately, every district court to have heard such a claim has dismissed 
based on forum non conveniens.25 This is an absolute travesty of jus-
tice and obviously against congressional intent. To wit: a perpetrator 
can be criminally convicted by a United States court under§ 2423(c) 
but a civil suit based on that same evidence is too inconvenient? Ludi-
crous! 

Some victims of human rights violations overseas have had luck 
anchoring their cases in United States courts via the Alien Tort Statute 
(ATS).26 But that statute has been interpreted to require that the viola-
tions take place under color of state authority or, if by an individual, 
the violation must be of some norm of international law "that is recog-
nized as extending to the conduct of private parties. "27 In one such 
case, Indonesian citizens sued Exxon Mobil Corporation for atrocities 
committed by Indonesian security forces that were under the corpora-
tion's control in Indonesia.28 In addition to claims under the ATS, it 
was held the victims had prudential standing to bring a variety of 
common law claims, including: wrongful death, battery, assault, arbi-
trary arrest, detention, false imprisonment, negligence, negligent in-
fliction of emotional distress, as well as negligent hiring, negligent 
supervision, and conversion.29 Ultimately, the D.C. Circuit held Indo-
nesian law applied to those claims, which saved them as to the pruden-

24 18 U.S.C. § 2255 (2012). 
25 Punyee v. Bremidus, No. 3:05-CV-2243-G, 2006 WL 488692 (N.D. Tex. 

Mar. 1, 2006); Boonma v. Bremidus, No. Civ. A. 3:05-CV-0684-D, 2005 WL 
1831967 (N.D. Tex. July 29, 2005); Martinez v. White, 492 F. Supp. 2d 1186 (N.D. 
Cal. 2007). 

26 E.g., Doe v. Exxon Mobil Corp., 654 F.3d 11 (D.C. Cir 2011). 
27 28 U.S.C. § 1350 (2012), as interpreted by Kadic v. Karadizic, 70 F.3d 232 

(2d Cir. 1995) & Kiobel v. Royal Dutch Petroleum Co., 621 F.3d 111 (2d Cir. 2010). 
28 Exxon Mobil, 654 F.3d 11. 
29 Id. 
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tial standing analysis.30 Putting aside choice of law and standing issues 
for now, this article will focus on various civil actions like those in 
Exxon Mobil that might apply to Johns who abuse minors or sex traf-
ficking victims overseas. 

Certainly, simple battery and assault would apply as well as negli-
gent infliction of emotional distress. In addition, many states allow 
actions for sexual battery or on other criminal statutes.31 But what 
about conspiracy to commit false imprisonment by colluding with the 
brothel owner, or an IP address lawsuit for engaging in cybersex with 
minors or victims of sex trafficking? Then there's my personal favor-
ite, the motion to compel discovery. 

First, this article will walk through a couple of these in greater de-
tail. Finally, this article will suggest that Congress include a cause of 
action for trafficking victims in § 2255 and that Congress explicitly 
insulate such suits against forum non conv1yniens dismissal to foreign 
jurisdictions. 

A. 18 U.S.C. § 2423(c) 

Congress explicitly created a cause of action whereby minors who 
are sexually abused in a foreign country can sue United States citizens 
and residents.32 This statute, which created a civil remedy says "[a]ny 
person who, while a minor, was a victim in violation of§§ 2241 (c), 
2242, 2243, 2251, 2251A, 2252, 2252A, 2260, 2421, 2422, and 2423 
of this title and who suffers personal injury as a result ... may sue in 
any appropriate United States District Court."33 It provides for actual 
damages, attorney fees, and no less than $150,000 in statutory dam-
ages. 34 As has been noted, most of the sections listed above contem-
plate victims who resided in the United States.35 However, § 2423(c) 
makes it a crime for United States citizens and residents to engage in 
illicit sexual conduct in foreign commerce. 36 

For example, in a series of cases against Nicholas Bremidus, the 
defendant was sued for what was described as "heinous sexual preda-

JO Id. al 71. 
31 E.g., FLA. STAT. ANN. § 794. 011 (West 2012). Although this is a criminal 

statute, sexual battery is also recognized as a civil cause of action in Florida. Doe v. 
Celebrity Cruise, 394 F.3d 891, 917 (l llh Cir. 2004). 

32 18 U.S.C. § 2255 (2012), as amended by Pub. L. No. 105-314 § 605 (1998). 
33 Id. 
34 Id. 
35 
36 

Martinez v. While, 492 F. Supp. 2d 1186, 1189 (N.D. Cal. 2007). 
18 U.S.C. § 2423(c) (2012). 
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tory conduct"37 on young boys in Thailand. He subsequently condi-
tionally pied guilty to the charge of willfully and knowingly traveling 
in foreign commerce for the purpose of engaging in sex with a mi-
nor.38 He was incarcerated in a federal penitentiary in Kentucky.39 The 
children's guardian brought suit in the defendant's home district of 
Texas seeking damages for violation of federal criminal statutes, state 

. . 1 d 1 1 · 40 cnmrna statutes, an state common aw c aims. 
Although Nicholas Bremidus was sentenced in a United States 

criminal court for violating § 2423(c); and despite the fact that § 2255 
allows suit in "any appropriate United States district court";41 yet, two 
federal judges dismissed the civil actions. They held that Thailand was 
a more appropriate forum despite evidence that Bremidus had previ-
ously made every effort, including bribing officials and buying a fake 
passport, to escape Thailand when first charged.42 And they dismissed 
even after accepting the P.laintiff's lawyer's statement that, although 
the minimum penalty by statute in the United States is $150,000, the 
maximum recovery in Thailand was $25,000 and that for such a pitiful 
amount they could find no Thai lawyer willing to take the case. 43 

Similarly, in a California case the court dismissed charges brought 
under § 2255 via § 2423(c). In that case, Mexican boys had been 
abused in Mexico by a perpetrator who was later incarcerated in Mex-
ico.44 However, in another case against the same defendant and two 
other United States citizens residing in the United States, where the 
homeless boys had been brought to defendant's home in San Fran-
cisco, the judge claimed to have denied dismissal based on forum non 
conveniens.45 That is no surprise given that two of the defendants and 
all of the alleged abuse happened to be in California. 

Therefore, despite the courts' vain protest that§ 2423's addition to 
the list in § 2255 is not a dead letter due to forum non conveniens, yet 

37 Boonma v. Bremidus, No. Civ. A. 3:05-CV-0684-D, 2005 WL 1831967, at 
*I (N.D. Tex. July 29, 2005). 

38 Punyee v. Bremidus, No. Civ. A. 3:04-CV-0893-G, 2004 WL 2511144, at 
*2 (N.D. Tex. Nov. 5, 2004). 

39 Boonma, 2005 WL 1831967 al ''2 n.5. 
40 Id. 
41 18 U.S.C. § 2255 (2012). 
42 Punyee, 2004 WL 2511144 at *2. 
43 Punyee v. Bremidus, No. Civ. A. 3:04 -CV- 0893-G, 2005 WL 1837945, 

at *I (N.D. Tex. July 29, 2005). 
44 MartineZ, 492 F. Supp. 2d 1186. 
45 Id. at 1189; see Roe v. White, No. C03 - 04035 CRB, 2008 WL 2312507 

(N.D. Cal. May 8, 2008). 
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in every single case of a foreign minor abused in foreign commerce, 
the cases have been dismissed. 46 The courts sneered that if Congress 
had meant otherwise, "it could have said so. "47 

Congress did say so. Every other item on the list assumes jurisdic-
tion in the United States, and the statute mandates jurisdiction in "any 
appropriate United States district court."48The statute does not con-
template civil actions being dismissed to foreign courts. Instead, the 
statute specifically allows for civil actions in the United States based 
on violations that occurred overseas. 

Obviously the statute does not preclude forum non conveniens 
dismissals between appropriate United States district courts, but it 
cannot be read to allow courts to toss victims out of United States 
court where Congress specifically allowed them access to United 
States courts. 

Courts have said that forum non conveniens factors may some-
times weigh in favor of keeping the case in the United States. For in-
stance, if the defendant resides in the district49 (and is not incarcerated 
in a totally different state or country), that might make a difference. Or 
perhaps narrowing the claim to evidence discoverable locally might 
work, like dropping a § 2423(c) claim and going only with § 2251 
which criminalizes the making of child pornography ( and for which § 
2255 also creates a cause of action), might be better where such tapes, 
videos, cameras, or images are located in the United States.50 

Congress should act to insulate claims by foreign victims under § 
2423 against dismissal from the United States. Regardless, even if the 
case does get dismissed, the point is, you can bring the lawsuit. In the 
aforementioned case that beat the forum non conveniens dismissal, the 
defendant paid twenty victims $350,000 each.51 

B. Alien Tort Statute 

Continuing with the theme of possible causes of action, the Alien 
Tort Statute (ATS) says that "district courts shall have original juris-
diction of any civil action by an alien for a tort only, committed in vio-

46 See text accompanying note 25 supra. 
47 Martinez, 492 F. Supp. 2d at 1189. 
48 18 U.S.C. § 2255 (2012) (emphasis added). 
49 Martinez, 492 F. Supp. 2d at 1189. 
50 See Boonma v. Bremidus, No. Civ. A. 3:05-CV-0684-D, 2005 WL 

1831967, at *4 (N.D. Tex. July 29, 2005). 
51 Roe, 2008 WL 2312507. 
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lation of the law of nations or a treaty of the United States."52 Some 
cases have apparently used the ATS to anchor claims against forum 
non conveniens dismissal.53 Though, based only on the text of the 
statute, it is not clear why it would do so given that other similar stat-
utes like the Copyright Act54 or the Death on the High Seas Act55 have 
not had the same effect.56 But perhaps because the ATS assumes viola-
tions under the color of statute authority, nobody bothers to argue that 
the foreign forum is adequate. 

The ATS reaches the conduct of individuals and can even be ap-
plied against United States citizens, but only where an individual's 
"conduct is undertaken under the color of state authority or violates a 
norm of international law that is recognized as extending to the con-
duct of private parties."57 

To sue on behalf of minors or victims of sex trafficking abused 
overseas you would have to allege that the tort occurred under the 
color of state authority, meaning some sort of governmental involve-
ment. This may be possible if the brothel was run by the state; or, in 
many cases of trafficking, there is collusion by state actors such as the 
border guard who takes a bribe or the local police who look the other 
way or who actually participate in the trafficking. A careful analysis of 
each case might yield that much or more. But you would still need to 
prove that the John conspired. That may be possible in the same way 
one might claim the John conspired with the brothel owner to commit 
false imprisonment. That will be discussed later. 

Absent state involvement, you are left arguing that the John him-
self violated "a norm of international law that is recognized as extend-
ing to the conduct of private parties."58 It has been suggested that non-

52 51 u.s.c. § 1350 (2012). 
53 See Doe v. Exxon Mobil Corp., 654 F.3d 11 (D.C. Cir 2011); Bowolo v. 

Chevron Texaco Corp., 312 F. Supp. 2d 1229 (N.D. Cal. 2004). 
54 28 U.S.C.A. § 1338(a) (2013). 
55 46 U.S.C.A. § 30301 (2013). 
56 In re Air Crash Over Taiwan Straits on May 25, 2002, 331 F. Supp. 2d 

1176, 1207-08 (C.D. Cal. 2004). 
57 Kiobel v. Royal Dutch Petroleum Co., 621 F.3d 111 (2d Cir. 2010) (citing 

Kadic v. Karadizic, 70 F.3d 232 (2d Cir. 1995)); see also Adra v. Clift, 195 F. Supp. 
857 (D. Md. 1961). A second round of oral arguments on Kiobel was heard by the 
U.S. Supreme Court in fall 2012 to determine whether the ATS applies to corpora-
tions. 

58 See Wiwa v. Royal Dutch Petroleum Co., 226 F.3d 88, 104 (2d Cir. 2000) 
(citing Kadic, 70 F.3d at 239-40, 245). 
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state actors should be held responsible for gender-specific abuses.59 

Whether international law covers such abuses has never been decided. 
But these are some hints in that direction. For example, rape by sol-
diers during wartime is actionable as a violation of the Geneva Con-
vention. 60 Moreover, the United Nations Convention against Transna-
tional Organized Crime has added to it a Protocol to Prevent, Suppress 
and Punish Trafficking in Persons, Especially Women and Children.61 
That Protocol, which entered into force in 2003, covers sexual exploi-
tation. 62 There is also, of course, the Convention on the Elimination of 
All Forms of Discrimination Against Women (CEDAW),63 and the 
Convention on the Rights of the Child (CRC).64 

Querying two experts on the issue, their answers were roughly the 
same. Human trafficking itself is almost certainly actionable under the 
ATS; but in most United States jurisdictions, trafficking victims al-
ready have a cause of action against the traffickers.65 Professor Kath-
leen McKee notes that while CEDA W, CRC, and the Protocol on 
Trafficking target state action, they also impose an obligation on the 
state to take action against individuals who engage in prohibited con-
duct.66 Similarly, Lisa Thompson, a long-time trafficking activist, sug-
gests that such domestic legislation-including the targeting of sex 
tourism by many states-is evidence of recognition of an international 
norm that extends to private action. 67 

However, if one were to take a more skeptical view, when looking 
at the sort of violations of international law that have been the basis 

59 Michele Brandt, Comment, Doe v. Karadzic: Redressing Non-State Acts of 
Gender Specific Abuse Under the Alien Tort Statute, 79 MINN. L. REV. 1413 (1995). 

60 Id. at n.91; Geneva Convention for the Protection of Civilian Persons in 
Time of War art. 27, Aug. 12, 1949, 6. U.S.T. 3516, 75 U.N.T.S. 287. 

61 Protocol to Prevent, Suppress and Punish Trafficking in Persons, Especially 
Women and Children, supplementing the United Nations Convention against Trans-
national Organized Crime, G.A. Res. 55/25, U.N. Doc AfRes/55/25 (Nov. 15, 2000). 

62 Id. art. 3. 
63 Convention on the Elimination of All Forms of Discrimination Against 

Women, Dec. 18, 1979, 1249 U.N.T.S. 13. 
64 Convention on the Rights of the Child, Sept. 2, 1990, 1577 U.N.T.S. 3. 
65 NATIONAL DlSTRlCT ATTORNEYS ASSOCJATION, NATJONAL CENTER FOR 

PROSECUTION OF CHILD ABUSE, CIVJL REMEDIES FOR HUMAN TRAFFICKING VICTIMS 
(2012), http://www.ndaa.orglpdf/Civil %20Remedies%20for%20Human%20 
Trafficking%20Victims-jan2012. pdf. 

66 E-mail from Kathleen McKee, Associate Professor and Director of the Civil 
Litigation Clinic al Regent University School of Law, to author (June 27, 2012). 

67 E-mail from Lisa Thompson, Liaison for the Abolition of Sexual Traffick-
ing al The Salvation Army National Headquarters, lo author (June 27, 2012). 
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for an ATS claim, one might wonder if one of these things is not like 
the others. Sexual abuse of a minor or a sex trafficking victim versus 
torture, genocide, war crimes, crimes against humanity, summary exe-
cution, prolonged arbitrary detention, and forced disappearances_68 In 
fact, a norm has to be "specific, universal, and obligatory" or put an-
other way "definable, obligatory (rather than horatory [sic]) and uni-
versally condemned."69 

It turns out that many claimed violations of international norms 
have been rejected. For example, environmental claims are problem-
atic as are claims to some vague right to health and life.70 Whereas, 
private torture by a non-state actor is sufficient,71 attempted rape by a 
guard may not be enough to constitute "torture."72 Neither was a ge-
neric claim of "cruel, inhuman, and defrading treatment" sufficient as 
it lacked universality and definability.7 

Yet, given the trend regarding the criminalization of trafficking in 
persons and illicit sex tourism, there is a good faith argument that rape 
of a protected class in foreign commerce is a violation of an interna-
tional norm that extends to the conduct of private parties. On the inter-
national plane, such an opinion expressed by a few key experts would 
be helpful. Perhaps a symposium on this topic should be hosted, or 
perhaps we should put the question to the good folks at opinio-
juris. com. 

But the main reason to be wary of the A TS is that you could end 
up like Botowo v. Chevron, which according to Professor Anthony 
Sebok, "was a gigantic California tort suit hitched to a very thin hu-
man rights suit."74 The underlying facts of the case, unarmed protest-
ers were shot and jailed by Nigerian police at a Chevron facility, fit the 
tort claims much better. Those included battery, assault, and false im-
prisonment.75 As Professor Sebok notes, the intentional tort claims 

68 Pamela T. Stephens, Spinning Sosa: Federal Common Law, the Alien Tort 
Statute, and Judicial Restraint, 25 B.U. INT'LL.J. 1, 5 (2007). 

69 Id. at 5 & n.40 (citing Doe v. Unocal, 395 F. 3d 932 (9th Cir. 2002); Forti v. 
Suarez-Mason, 672 F. Supp. 1531, 1539-40 (N.D. Cal 1987)). 

7° Flores v. S. Peru Copper Corp., 343 F.3d 140, 172 (2d. Cir. 2003) (rejecting 
industrial pollution and a generic right to health). 

71 Forti, 672 F. Supp. at 1540. 
72 Id. at n. 8. 
73 Id. at 1543. 
74 Anthony J. Sebok, Chevron Wins Alien Torts Statute Case--but the Victory 

May Be Less Important Than It Seems, PJNDLA W.COM, Dec. 2, 2008, 
writ.news. findlaw .com/sebok/20081202.html. 

75 Bowoto v. Chevron Texaco Corp., 312 F. Supp. 2d 1229 (N.D. Cal. 2004). 
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could have resulted in punitive damages. So, money was not a factor 
in using the A TS; rather, it is speculated that the plaintiffs focused on 
the ATS in order to avoid forum non conveniens dismissal.76 Regard-
less, they lost a jury verdict where, had they focused on the state tort 
actions, the outcome might have gone differently.77 

Therefore, putting aside the ATS (except as a possible anchor 
against forum non conveniens ), this article will now focus on a few 
key civil actions. 

C. Simple Battery 

A civil lawsuit based on battery is like a Swiss watch, simple and 
elegant. There was an offensive, nonconsensual touching. 

Nonconsensual sexual touching is offensive. The only interesting 
question is whether there was consent. As previous! y noted, certain 
minors cannot consent, nor can a victim of sex trafficking ever give 
good consent. The onus is on defendants to prove that they were rea-
sonably mistaken or that the victim gave reasonable indicia of consent. 

Whether there was consent or whether the defendant was reasona-
bly mistaken are questions of fact for a jury to decide.78 Hence, you 
should be able to avoid a motion to dismiss. Plus, it would be interest-
ing to watch someone explain to a jury how he didn't know the thir-
teen-year-old Cambodian girl wasn't an adult or how the woman be-
hind padlocked steel doors was there of her own free will. Certainly, 
the experts would line up to explain how any reasonable person would 
know that incidents of such trafficking are ridiculously high in devel-
oping countries. Put simply, it is not reasonable to assume consent 
when one enters a brothel in certain countries. 

So far, this article has employed words like John, man, and mascu-
line pronouns. This is not intended as a slight toward the men's rights 
movement. Stepping back on that language for a moment, consider the 
following hypothetical. If a woman were magically transported to the 
island of the Amazons and, after a luxurious dinner, was greeted in her 
apartment by a male slave who was there to gratify her every wish-
just as she could not claim that he consented to feed her grapes one by 
one, neither would she be justified in assuming he consented to any 
sexual activity. Stella could not "get her groove back" that way. No 

76 

77 

78 

Sebok, supra note 74. 
See id. 
E.g., Coday v. State, 946 So. 2d 988, 996 (Fla. 2006). 
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argument as to mistake or apparent consent would be reasonable. 
Slaves cannot consent. 

Accepting that metaphor, likewise, anyone who has sex with a mi-
nor or a sex trafficking victim in a brothel may be liable. 

However, it is possible in certain jurisdictions for a minor to give 
consent. Take for example the state of Florida, which sees many trans-
national tort cases due to the connection with the cruise line industry. 
Florida has one of the most victim-friendly statutory definitions of 
consent: "Consent means intelligent, knowing, and voluntary consent 
and does not include course submission. 'Consent' shall not be 
deemed or construed to mean the failure by the alleged victim to offer 
physical resistance to the offender."79 

However, in Florida, the presumption of incapacity to consent for 
civil cases ends at age eleven.80 Thus, a victim twelve years of age or 
older has to prove lack of consent. In criminal cases, consent is no de-
fense to sexual conduct with a minor under sixteen. 81 In such cases, 
"the State, as a matter of policy, will ignore the consent because of its 
legitimate interest in protecting minors from sexual exploitation."82 

Even though a twelve-year-old can consent in Florida, its Supreme 
Court has noted '"the younger and less mature the victim, the less like-
lihood of a finding that even willing participation is sufficient for 
mitigating' a defendant's sentence."83 Moreover, "social explication of 
children is a particularly pernicious evi!."84 

Meanwhile, in Cambodia while there is no statutorily determined 
age of consent, "criminal debauchery" is defined as sexual abuse of 
children under fifteen years of age regardless of consent. 85 So the gen-
erally recognized age of consent in Cambodia is fifteen. 86 

To sum up, anyone twelve or older in Florida can consent for the 
purposes of a civil action and anyone fifteen or older in Cambodia can 
as well. Even so, as the Florida Supreme Court's Gender Bias Study 
Commission reported: "[P]rostitutes are often victims of economic, 

79 FLA. STATE. ANN.§ 794.011 (West 2013). 
80 Acevedo v. Williams, 985 So. 2d 669, 770 (Fla. Ct. App. 2008). 
81 FLA. STATE. ANN. § 800.04 (West 2013). 
82 Jones v. State, 640 So. 2d 1084, 1086 (Fla. 1994). 
83 State v. Rife, 789 So. 2d 288, 296 (Fla. 2001). 
84 B.B. v. State, 659 So. 2d 256, 259 (Fla. 1995). 
85 HELENE PAILLARD, ACTION POUR LES ENFANTS, STUDY ON CAMBODIA'S 

CRIMINAL JUSTICE SYSTEM WITH Focus ON PROSECUTING FOREIGN CHILD SEX 
OFFENDERS (2006), available at http://www.tpf-cambodia.com/downloads/ 
aplelawstudy.pdf. 

'' Id. 
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physical, and psychological coercion, that most persons do not chose 
[sic] to become prostitutes, both adults and children, are controlled by 
pimps who use a variety of methods to maintain their control."87 

Looking at a particular "child's abilities, and the totality of the cir-
cumstances,"88 in most if not every case of child prostitution and cer-
tainly for sex trafficking, one can find evidence of coercion be it eco-
nomic, psychological, or physical. 

For these reasons, courts in Florida have taken a dim view on al-
leged consent by teen prostitutes. Willing participation does not al-
ways equal consent. For example, where a fifteen-year-old prostitute 
had sex with a police officer to obtain favors, the court held that her 
participation "was more in the nature of a recognized 'cost of doing 
business' than a consensual sex act. Not resisting is not the same thing 
as willingly participating."89 Similarly, where a thirteen-year-old gave 
in to her boyfriend's urging to have unwanted sex with other men, it 
did not "constitute 'willing participation.' The fact that she permitted, 
upon the urging of her 'boyfriend,' that an act she considered most 
loathsome be committed on her by others is not the kind of willing 
participation envisioned by the legislature."90 

Moreover, courts are wary of apparent consent when there is a his-
tory of violence or other evidence of coercion.91 For instance, evidence 
of domestic abuse was allowed to refute an appearance of voluntari-
ness.92 Similarly, threats of sending a minor back to a detention facil-
ity voided any apparent consent.93 Where a victim feels, based on past 
experience, that she has no other choice but to consent, any appear-
ance of consent is no good.94 Neither is good consent gained by eco-
nomic duress,95 like the fear of losing one's job.96 In fact, where there 

87 THE FLORIDA SUPREME COURT, REPORT OF THE FLORIDA SUPREME COURT 
GENDER BIAS STUDY COMMISSION, EXECUTIVE SUMMARY ( 1990), available at 
http://www.lloridasupremecourt.org/pub_info/documents/bias.pdf (quoted in Balas 
v. Ruzzo, 703 So. 2d 1076, 1079 (Fla. Ct. App. 1997) (prostitutes sued owner of 
"social club" for coercion)). 

88 Coley v. State, 616 So. 2d 1017, 1030 (Fla. Ct. App. 1.993). 
89 State v. Rife, 733 So. 2d 541, 544 (Fla. Ct. App. 1999) (a downward depar- · 

ture ruling). 
90 Id. (discussing the ruling in Slate v. Smith, 668 So. 2d 639 (Fla. Ct. App. 

1996)). 
91 

92 

93 

94 

95 

Boroughs v. Stale, 684 So. 2d 274, 276 (Fla. Ct. App. 1996). 
Id. 
Commonwealth v. Milnarich, 542 A.2d 1335, 1338 (Pa. 1988). 
Reavis v. Slominski, 551 N.W.2d 528, 543 (Neb. 1996). 
Lovely v. Cunningham, 796 F.2d I (Isl Cir. 1986). 
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is evidence of abuse, "a psychological examination of a sexual assault 
victim" may be necessary to determine whether there was good con-
sent.97 Further, opportunity to escape will not negate coercion where 
one is afraid to escape.98 Even good consent at the time may later be 
voided if there was fraud, such as failure to disclose a sexually trans-
mitted disease. 99 

Each of these fact patterns has mirror images for minors and sex 
trafficking victims in developing countries who have been economi-
cally exploited and subjected to physical and psychological violence. 
Therefore, if faced with a situation where you must prove lack of con-
sent, there are a number of good arguments to be made. In addition, 
you should certainly be able to survive a motion to dismiss. 

Finally, as to civil battery, I imagine the rules are practically the 
same throughout the wor!d. 100 Regardless, having sex with a minor or 
a victim of sex trafficking is like! y to be actionable. You can easily 
prove that the victim could not give consent. Or if she could, like in 
the case of an older minor, that she did not give good consent due to 
economic, psychological, or physical coercion. Whether she consented 
or whether a defendant was reasonably mistaken are jury questions. 
Let the defendant prove mistake. Some jurisdictions do not even allow 
such a defense. It is simply not reasonable to assume consent in the 
brothels in developing countries like Cambodia. 

D. Other Actions 

Turning briefly now to other possible actions including discovery 
motions, conspiracy, and IP-based lawsuits, it is clear that careful and 
creative thinking pays dividends. 

I. Discovery Actions 

Federal district court judges have discretion under 28 U.S.C. § 
1782(a) to order persons to give testimony or to produce a document 
or other things for use in proceedings in a foreign or international tri-

96 Medina v. United Christian Evangelistic Ass'n, No. 08-22111-CIV, 2009 
WL 653857 (S.D. Fla. Mar. 10, 2009). 

97 State v. Rhone, 566 So. 2d 1367, 1368 (Fla. Cl. App. 1990) (necessary to 
refute battered spouse's appearance of normalcy). 

98 United States v. Pipkins, 378 F.3d 1281, 1297 (I Ith Cir. 2004). 
99 In re Louie, 213 B.R. 754 (Bankr. M.D. Cal. 1997). 

100 Asgardian Jaw may differ. You would have to consult Thor on that. 
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bunal either at the request of that tribunal or upon application from any 
interested party. 

Despite efforts by various courts to limit the statute, the Sufireme 
Court has interpreted it broadly based on the actual language. 1 1 The 
Supreme Court held that any interested party means not only "liti-
gants," but reaches to anyone who "merely possess[es] a reasonable 
interest in obtaining the assistance." 102 Moreover, although the testi-
mony or thing sought has to be "for use in a proceeding or in a foreign 
or international tribunal," 103 the court held that it needn't be a "pend-
ing" adjudicative proceeding. 104 Rather, assistance under that section 
can be used before an accusation is lodged or for investigation of 
criminal or civil matters, provided such is to be eventually used in a 
proceeding. 105 So, a foreign party might have greater rights to discov-
ery than a United States citizen since in the United States a lawsuit has 
to be filed before discovery can proceed. 106 

Neither is a foreign Poarty limited to the types of discovery avail-
able under foreign law. 07 Many foreign forums employ a civil law 
system where discovery is quite limited; yet the trial court-while al-
lowed to consider foreign rules-has wide discretion to order any sort 
of discovery that is available under the federal rules of evidence and is 
not subject to privilege. 108 

Finally, the Supreme Court said that assistance under § 1782(a) is 
mainly for use in dealing with non-party witnesses (rightly assuming 
that the foreign forum has power to compel discovery from the parties 
before it). 109 

Therefore, under the Supreme Court's interpretation of§ 1782(a), 
it may be possible to make a discovery motion based on! y on the in-
vestigation of a civil case. There needn't be a pending suit; yet, the 
further away you are from a proceeding, the less likely you may be to 
convince a judge to grant the assistance. Further, since § l 782(a) is 
applicable to non-patties, you could file discovery motions against 

IOI Intel Corp. v. AMD Micro Devices, Inc., 542 U.S. 241, 253-54 (2004). For 
a laugh, see Justice Scalia's one paragraph dissent. Id. at 267. 

w, Id. at 256 (quoting Hans Smit, International litigation under the United 
States Code, 65 COLUM. L. REV. 1015, 1027 (1965)). 

w, 28 U.S.C. § 1782(a) (2013). 
104 Intel Corp., 542 U.S. at 258. 
105 Id. at 259. 
106 Id. at 256 n.10. 
!07 Id. at 260. 
!08 Id. 
!09 Id. 
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anyone who visited a brothel or who was seen in a high-risk area. You 
can just say, "I'd like to see what you know about a crime or a civil 
case I'm investigating." You could depose them. You could discover 
their smart phones, personal computers, digital cameras, video cam-
eras, whatever might have evidence of activities at the brothel in ques-
tion. 

As to the perpetrators themselves, you might depose their friends, 
neighbors, family, and coworkers seeking evidence as to intent or 
knowledge. For instance, "Did John say why he went to Cambodia? 
Did he say he was going to sexually abuse young boys?" Of course 
you need to stay within the accepted rules of professional responsibil-
ity. And, of course, the more reasonable your request, the more likely 
a busy federal district court judge is to grant assistance. 

In addition to discovery requests, letters rogatory may also be 
available, especially since the United States is a signatory to the Hague 
Convention on the Taking of Evidence Abroad in Civil or Commercial 
Matters110 (though Cambodia is not111

). 

In short, discovery motions provide an interesting avenue to get at 
alleged perpetrators and their accomplices in the United States. And 
such motions may be available against other international perpetrators 
through their various legal systems. 

2. Suing IP Addresses 

For cybersex violations you might try suing IP addresses. Lately, 
the trend is that IP addresses are not personal identifiers, notes consti-
tutional law professor Glenn Reynoldsat Instapundit.com. 112 

The recording industry, movie industry, and porn industry made a 
cottage industry out of suing thousands of IP addresses at once. 113 

They claimed that even if an IP address is not a person, the IP address 

110 Hague Convention on the Taking of Evidence Abroad in Civil or Commer-
cial Matters, Oct. 7, 1972, 23 U.S.T. 2555, 847 U.N.T.S. 240. 

111 UNITED NATIONS TREATY COLLECTION, HAGUE CONVENTION ON THE 
TAKING OF EVIDENCE ABROAD IN CIVIL OR COMMERCIAL MATTERS: DETAILS. 
hllp://treaties.un.org/pages/showDelails.aspx?objid=0800000280113621 (lasl visited 
Mar. 15, 2013). 

112 Glenn Reynolds, INSTAPUNDIT.COM (June 27, 2012, 10:58 PM), 
http://pjmedia.com/instapundi t/145695/. 

113 Ernesto, Judge: An IP-Address Doesn't Identify a Person (or BitTorrent 
Pirate), TORRENTFREAK.COM (May 3, 2012), hllp://torrentfreak.com/judge-an-ip-
address-doesnt-idenlify-a-person-120503. 
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owner is likely to have evidence identifying the perpetrator. 114 In re-
sponse, one judge said that especially in the age of wifi, such "discov-
ery has the potential to draw in numerous innocent internet users into 
the litigation, placing a burden upon them that weighs against allowing 
the discovery as designed."115 

Actually, a similar concern might be raised if one were to seek dis-
covery motions against everyone within a hundred foot radius of an 
offending brothel. Thus, it would be better to make calculated, tar-
geted forays, especially for the first few test cases. 

Regardless, the judge's reasoning regarding IP addresses is a little 
flawed. It's like saying, "I know you got the license plate number of 
the car that hit you, but we're not going to give you the owner's name 
and address because anybody could have been driving it." 

The problem is one of design. The so-called "copyright troll" law-
suits were seeking personal data on thousands of addresses at once. 
Whereas a specific, intelligent request, especially if coupled with a 
foreign proceeding, has a likelihood of succeeding where mass actions 
failed. 110 

Hence, when the Philippine police, for instance, raid a cybersex 
brothel exploiting minors or sex trafficking victims, those computers 
should be mined for IP addresses and lawsuits or discovery requests 
brought against the IP address owners. 

3. Conspiracy to Commit False Imprisonment 

One can imagine a scenario, especially in brothels that house both 
adults and minors, where matching a John to a specific minor or vic-
tim of trafficking might be difficult. But where the going gets tough, 
the tough sue everybody. This is where discovery motions come into 
play. However, you might also consider suing the John for conspiring 
with the brothel owner to commit false imprisonment. 

Under criminal law, normally a John cannot be charged with con-
spiring with a pimp simply because he paid money to the pimp, be-
cause that actually in and of itself forms the grounds for a specific 
crime, soliciting a prostitute. But the principles of interpreting crimes 
and notice requirements do not necessarily apply to civil cases. Put 

114 SEO Pictures v. Does 1-3036, No. 11-4220 SC, 2011 WL 6002620 (N.D. 
Cal 2011). 

115 Id. at *3 (quoting Hard Drive Prods., Inc. v. Does 1-130, No. C-11-3826 
DMR, 2011 U.S. Dist. LEXIS 132449, at *6 (N.D. Cal. Nov. 16, 2011). 

116 See Ernesto, supra note 113. 
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simply, for civil conspiracy, one is liable for tortious conduct if one 
acts in concert with the offender pursuant to a common design or en-
courages the tortfeasor. 117 

Let's say you have twelve potential victims with one John (or one 
minor mixed in with ten adults), and it is not clear which victim he 
violated as perhaps he claims he did not have sex with a minor or a 
trafficking victim. Yet he may still be civilly liable for conspiring with 
the brothel owner. 

Trafficking victims are de facto falsely imprisoned. As every first 
year law student knows, false imprisonment is "any unlawful exercise 
or show of force by which a person is compelled to remain where he 
does not wish to remain or to go where he does not wish to go."118 

Therefore, when a John enters a brothel and the owner lines the 
girls up for him to pick, he is colluding with the brothel owner in 
falsely imprisoning everyone who is there against their will. When a 
John takes a girl into another room or escorts her to a nearby hotel to 
violate her, he is directly participating in the false imprisonment. 

Furthermore, assume for a moment that there is a clear case of 
false imprisonment in the brothel-the brothel contains a trafficking 
victim for instance. It is totally clear in the law that if you exhort or 
encourage someone to beat up a guy, you are jointly and severally li-
able. Likewise, when a John pays a brothel owner or otherwise pro-
vides encouragement, he is paying the brothel owner to continue the 
false imprisonment and is encouraging the brothel owner in that false 
imprisonment. 

Accepting these metaphors, every John who visits a brothel should 
be sued by every victim who is there against their will. They have 
been violated by his collusion with the brothel owner in their ongoing 
false imprisonment. 

If a John argues he didn't intend it or know about it, those are both 
questions of fact for a jury to decide. You should be able to survive a 
motion to dismiss for failure to state a claim. 119 Make him tell a jury 
how he didn't know the ten-year-old girls in the lineup weren't happy 
to be there. 

Every John who goes to a brothel where there are minors or vic-
tims of sex trafficking can and should face legal action. We should be 
waiting for them at the airport. Every tool available should be used 

117 

118 
119 

RESTATEMENT(SECOND) OF TORTS§ 896 (1979). 
McKendree v. Christy, 172 N.E.2d 380, 381-82 (Il1. App. Ct. 1961). 
FED. R. CIV. P. 12(b)(6). 
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including common law claims and procedural tools, like discovery 
motions. 

E. Call Your Elected Representatives 

Minors who are victimized overseas by sexual fredators from the 
United States have been given a cause of action. 12 But despite Con-
gress' clear intent, those cases have all been dismissed to the courts of 
the developing countries where the victims were violated in the first 
place. Congress must make it even more clear that for 18 U.S.C. § 
2255, cases should not leave the United States. Unfortunately, most 
judges will get cases off their dockets any way they can. Congress has 
got to act to stop this travesty of justice. It is absurd that a predator 
who can be convicted beyond a reasonable doubt in a criminal case in 
the United States cannot be sued civilly based on the same evidence 
available. 

In addition, the protection that§ 2255 offers minors should be ex-
tended to victims of sex trafficking. United States citizens and resi-
dents who enter into foreign commerce and engage in illicit sexual 
conduct with a human trafficking victim should be civilly liable. 

Certainly victims of human trafficking may have a cause of action 
against the traffickers, 121 but it is not clear whether this extends to the 
Johns. 

A cause of action for sex trafficking victims against those who 
rape them is necessary. It is rape, of course, because they cannot con-
sent, whatever the John might think. These suits likewise need to be 
insulated from forum non conveniens dismissal to jurisdictions outside 
the United States. 

Finally, given the vulnerability of the victims and the severe emo-
tional turmoil of trial, Congress should consider creating a victim's 
compensation fund like the 9/11 fund or the vaccine injury compensa-
tion fund paid for by traffickers and perpetrators that would allow a 
victim to recover based on a prima facie showing. 

Ill. ANTICIPATING OBJECTIONS 

The main objections likely to arise are at first practical and second 
procedural. First, why not sue in a foreign forum? Second, what about 

120 Protect Act of 2003, P.L. 108-21 § 105 (codified at 18 U.S.C. § 2423(c) 
(2012), via 18 U.S.C. § 2255 (2012)). 

121 NATIONAL DISTRICT ATTORNEYS ASSOCIATION, supra note 65. 
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procedural concerns like forum non conveniens _ or choice of law? As 
will be seen below, these questions are somewhat interrelated. 

A. Foreign Forums 

At first glance, it might seem like bringing a lawsuit in the foreign 
jurisdiction and then seeking to enforce that decision in the United 
States is the best way. For a variety of reasons, bringing suit in the 
courts of a developing country is problematic. 

One look at Transparency International's Global Corruption Ba-
rometer122 should give one pause. If one lives within a functional legal 
system, one tends-through ethnocentrism or psychological transfer-
ence-to think things must be the same everywhere. They really are 
not. In Cambodia, for instance, victims have to bribe court officials to 
hear their case at a high cost for them; while, on the other hand, perpe-
trators can buy an acquittal for only $100 to $1,000.123 When chal-
lenged about judicial corruption in Cambodia, Prime Minister Hun Sen 
said, "Don't tell me it is raining when I am standing in the rain."124 
Cambodia has taken laudable steps to combat corruption, including 
enacting an Anti-Corruption Law, 125 but one wonders whether it is 
enough. 

There are procedural issues as well--endemic delays, for in-
stance, 126 or the inability to procure counsel.127 We tend to take for 
granted the proliferation of lawyers. In developing countries, that is 
not always the case. 

122 TRANSPARENCY INTERNATIONAL, GLOBAL CORRUPTION BAROMETER 
(2010), gcb.transparency.org/gcb201011. 

123 AMNESTY INTERNATIONAL, ASA 23/001/2010, BREAKING THE SILENCE-
SEXUAL VIOLENCE IN CAMBODIA 40-41 (20 I 0), available at 
http://www.am nest y.org/en/library/asset/ ASA23/00l/201 O/en/1 7 cbf558-95f0-4cf8-
98c 1-3f052ffb9603/asa23001201 Ocn.pdf. 

124 ASIAN HUMAN RIGHTS COMMISSION, AHRC-STM-130-2010, CAMBODIA: 
CAMBODIA NEEDS TO TAKE EFFECTIVE ACTION TO ELlMINATE TORTURE AND 
IMPROVE POLICING (2010), available at http://www.humanrights.asia/news/ahrc-
ncws/AHRC-STM-130-2010. 

125 Law on Anli-Corruption (Cambodia), http://www.gocambodia.com/laws 
(currently available only in Khmer). 

126 AMNESTY INTERNATIONAL, supra no!e 123. 
127 See Punyee v. Bremidus, No. Civ. A. 3:04 -CV- 0893-G, 2005 WL 

1837945, at *l (N.D. Tex. July 29, 2005). 
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Moreover, it is not always clear whether a foreign defendant is 
subject to a foreign court's jurisdiction. 128 It is unlikely that a defen-
dant who might also face criminal charges in that country would be 
willing to show up for a civil lawsuit. Sometimes the only way for a 
foreign plaintiff to get jurisdiction in a foreign tribunal is to sue the 
defendant in the United States and as a condition of forum non con-
veniens to have him agree to the foreign court's jurisdiction. 129 Forum 
non conveniens dismissals in such cases are patently ridiculous since 
dismissal is predicated on the availability of the foreign forum 130 

which would not be available absent a condition of the dismissal or-
der! 

Finally, enforcement of the foreign decision is not always a given. 
Even if a defendant sought and obtained dismissal to the foreign fo-
rum, he can later challenge the enforcement of the foreign forum's 
decision. 131 That is, unless he agreed not to challenge it as a condition 
to dismissal 132 which is a very strange invention indeed. 

Meanwhile, the primary concern is bringing a non-frivolous claim 
in the United States in order to create a public record and as a means 
to securing justice for victims. While an enforcement of a foreign 
judgment suit might be great, it is certainly not the lowest cost solution 
since it requires that you actual! y obtain a foreign judgment. Of 
course, this may be all you can do if your suit is dismissed based on 
forum non conveniens. 

B. Forum Non Conveniens 

Bringing a non-frivolous, and therefore non-sanctionable, legal 
claim against a sexual predator is the goal. That being said, foreign tort 
claims rarely survive forum non conveniens (FNC) motions particu-
larly where foreign law also applies. 133 Of course, the success rate for. 
defending against FNC dismissals to a developing country should be 

128 I, VED P. NANDA & DAVID K. PANSIUS, LITIGATION OF lNT'L DISPUTES IN 
U.S. COURTS§ 6:10 (daiabase updated Mar. 2012). 

"' Id. 
130 See In re Wesl Caribbean Crew Members, 632 F. Supp. 2d 1193, 1199 

(S.D. Fla. 2009). 
131 Christopher A. Whytock & Cassandra Burke Robenson, Forum Non Con-

veniens and the Enforcement of Foreign Judgments, 111 COL. L. REV. 1444 (2011). 
132 Tim A. Thomas, Annotation, Validity and Propriety of Conditions Imposed 

Upon Proceeding in Foreign Foru,n by Federal Court in Disnzissing Action Under 
Forum Non Conveniens, 89 A.LR. Fed. 238 (1988). 

133 NANDA, supra nole 128. 
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higher. In determining FNC dismissal, courts first consider whether an 
alternative forum is available and adequate before moving on to ques-
tions of convenience. 134 Despite the low bar set for available, adequate 
forums, many developing countries should not make the cut. 

For example, in Doe v. Exxon Mobil Corp., no one seriously al-
leged that an Indonesian tribunal would have fairly decided the 
case. 135 Perhaps that is because the anchoring ATS claim involved 
atrocities committed under color of state authority, so the foreign state 
was thought to be biased. According to the Special Rapporteur on the 
Independence of Judges and Lawyers, the Indonesian judiciary is ex-
tremely corrupt. 136 The 2003 report called for drastic, urgent, and far-
reaching change regarding judicial corruption in Indonesia. 137 

Similarly, in 1997, Bolivia was found to be too corrupt to warrant 
FNC dismissal. 138 In that case, the defendant had used a false arrest 
and corrupt judicial practices to try to intimidate Kodak into a better 
business deal. The court considered reports from the State Department, 
World Bank, and from law professors as to the pervasive judicial cor-
ruption.139 It also found the Bolivian minister of justice's own admis-
sions as to corruption to be prima facie, compelling evidence. 140 

Admittedly, "the argument that the alternative forum is too corrupt 
to be adequate does not enjoy a particularly impressive track re-
cord."141 But that may be because counsel doesn't do a good enough 
job of proving it. Hinting at possible danger, shortcomings, and delays 
simply won't cut it. 142 On review of the cases, where lawyers failed to 
prove delay143 or to prove specific, individual threats 144 the courts 

134 Piper Aircraft v. Reyno, 454 U.S. 235, 241, 255 (1981). 
135 Doe v. Exxon Mobil Corp., 654 F.3d 11, n.27 (D.C. Cir 2011). 
136 Dato' Param Cumaraswarmy, Report of the Special Rapporteur on the In-

dependence of Judges and Lawyers: Report on the Mission Lo Indonesia, U.N. Doc 
E/CN.4/2003/65/Add.2 (Jan. 13, 2003); see also Focus: Impunity vs. the Rule of Law 
in Indonesia, 5 Article 2, no. 2, Apr. 2006, al 32, available at 
http://www.article2.org/pdf/v05n02.pdf. 

137 Id. 138 
139 

140 
141 

142 

Eastman Kodak v. Kavlin, 978 F. Supp. 1078, 1085 (S.D. Fla, 1997). 
Id. at 1087. 
Id. 
Leon v. Million Air, Inc., 251 F.3d 1305, 1311-12 (11th Cir. 2001). 
Id. 143 Compare Ramakrishna v. Besser Co., 172 F. Supp. 2d 926 (E.D. Mich. 

2001), with Bhatnagar v. Surrendra Overseas Ltd., 52 F.3d 1220, 1227-28 (3d. Cir. 
1995). 

144 Compare In re West Caribbean Crew Members, 632 F. Supp. 2d 1193, 
1201 (S.D. Fla. 2009), with Lisa v. Mayorga, 240 Fed. Appx. 822 (11 Lh Cir. 2007). 
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dismissed. The dicta in Leon about "track record" be damned. Attor-
neys, do your job to build a bridge to justice. 

Plaintiff actually bears the initial burden of proving corruption and 
has to "substantiate[] his allegations of serious corruption or delay." 145 

After that, the burden shifts back to the defendant who bears the ulti-
mate burden of rersuading the court that the foreign forum is available 
and adequate. 14 The Eastman Kodak case is a model that should be 
followed. 

For instance, as to Cambodia-the State Department, 147 the World 
Bank, 148 Amnesty International, 149 Transparency International, 150 and 
even the prime minister himself151 are all on record as to the deplor-
able condition of the Cambodian judiciary. This is not xenophobic or 
outdated, as some might argue; 152 it is the reality on the ground. 

Finally, even a foreign plaintiff's choice of forum is entitled to 
some deference. 153 As one court observed, "less deference" does not 
mean "no deference." 154 

Moving from questions of adequacy and availability to considera-
tion of convenience, if you get that far, you are probably toast. So you 
have to strenuously argue availability. For instance, in the Boonma 
case, which concerned boys abused in Thailand, the court hearing the 
civil claim all but expressed incredulity that the availability of the for-
eign forum wasn't challenged by plaintiff's counsel where defendant 
was in a United States prison (on that crime) and wouldn't be released 

145 Lisa v. Mayorga, 441 F. Supp. 2d 1233, 1237 (S.D. Fla. 2006). 
146 Leon, 251 F.3d at 1311-12. 
147 U.S. DEP'T OF STATE, 2010 HUMAN RIGHTS REPORT: CAMBODIA, 2010 

COUNTRY REPORTS ON HUMAN RIGHTS PRACTICES 10-12, 30 (2011). 
148 WORLD BANK, REP. No. 30636-KH, CAMBODIA AT THE CROSSROADS: 

STRENGTHENING ACCOUNTABILITY TO REDUCE POVERTY 5, 8, 82-83 (2004). 
149 AMNESTY INTERNATIONAL, supra note 123. 
l50 TRANSPARENCY INTERNATIONAL, supra note 122. 
151 ASIAN HUMAN RIGHTS COMMISSION, supra note 124. 
152 Edward M. Mullins & Christopher Kokoruda, Forum Non Conveniens-

The Defendant's Toolbox (unpublished CLE materials), 
http://apps.americanbar.org/intlaw/fall09/materials/Mullins_Ed_251_EM103010292 
51_CLEMaterials_syslD_l 734_707 _0.pdf (on file with author). 

153 Aryeh S. Portney et al., Foru,n Selection and Forunz Non Conveniens: A 
Plaintiff's Perspective (unpublished paper on law firm's website), 
http://www.crowell.com/documents/Forum-Selection-and-Forum-Non-Conveniens-
A-Plaintiffs-Perspective. pdf (on file with author). 

154 ln re West Caribbean Crew Members, 632 F. Supp. 2d 1193, 1201 (S.D. 
Fla. 2009). 
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for some time. 155 In the end, the court sua sponte found the defendant 
would be released before the statute of limitations ran156 and condi-
tioned the release on his agreement to submit to Thai jurisdiction. 157 

Yes, the requirement for availability is usually met simply by the 
defendant being amenable to suit in the foreign jurisdiction. 158 Any 
forum is adequate so long as some recovery is available. 159 It does not 
have to be a perfect forum, so long as it is not so clearly inadequate or 
unsatisfactory as to be no forum at all. 160 All of this is true, yet plain-
tiffs can prove up their allegations of inadequacy and shift the burden 
of persuasion back to the defendants to prove that a forum like Cam-
bodia is truly "available." 

For forum non conveniens, the judge has a remarkable amount of 
discretion to keep a case. 161 For instance, when the Bank of China was 
sued in New York by Israeli citizens for allegedly facilitating terrorist 
attacks in Israel, the judge found the possibility that a transaction had 
been routed through the bank's New York office sufficient grounds for 
retaining the case. 162 

Plaintiffs need to build the bridge to justice. As to convenience, 
you might argue that a rich foreigner is more able to bear the expense 
of trial than a sex trafficking victim. Or you might offer to bear the 
cost of producing witnesses. 163 You might argue that foreign witness 
testimony is available via letters rogatory. Or you might establish that 
there are documents and witnesses in the United States. For example, 
where a baseball scout abused a foreign boy in exchange for furthering 
the young man's career, the lawyers played up the ties to the local 

155 Boonrna v. Brcmidus, No. Civ. A. 3:05-CV-0684-D, 2005 WL 1831967, at 
n.5 (N.D. Tex. July 29, 2005). 

156 Id. 
157 

158 

159 

Id. at*lO. 
Piper Aircraft v. Reyno, 454 U.S. 235, 241, 255 (1981). 
Id. 

16° King v. Cessna Aircraft Co., 562 F.3d 1374, 1382 (11th Cir. 2009). 
161 Federal Forum Non Conveniens Doctrine: Still Problematic After Sino-

chem, RESPONDENT (July 16, 2011), http://www.respondent.wordpress.com/ 
201 l /07 /16/federal. forum-non-eon veniens-doetrine-still-problernatic-after-sinochern. 

162 Elrnaliaeh v. Bank of China Ltd., No. 102026/09, NYLJ 1202501089993, at 
*14 (N.Y. Sup. Ct. July 7, 2011), available at http://www.newyorklaw 
journal.corn/CaseDceisionNY.jsp'?id~l202501089993 (behind paywall, on file with 
author). 

163 Peregrine Myanmar Ltd. v. Segal, 89 F.3d 41, 46 (2d Cir. 1996) (offer to 
transport witnesses offset inconvenience of witnesses' foreign location). 
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baseball organization indicating that paperwork and contracts as well 
as defendants and co-defendants were in the United States. 164 

Meanwhile, suing the defendant where he actually lives appears to 
be helpful. 165 Also, you should carefully consider which causes of ac-
tions to bring based on ease of proof and access to evidence. In the 
Boonma case, for example, the civil cause of action for producing 
child pornography might have survived dismissal since all the cam-
eras, video camera, images, etcetera were in the States for his criminal 
prosecution. 166 

What about choice of law? Certainly the application of foreign law 
is a hurdle many judges are unwilling to traverse in FNC claims. Yet 
judges are called upon to apply foreign law all the time. For example, 
the Fifth Circuit recently applied the law of Saudi Arabia, which in-
cludes Islamic law, as between a United States citizen worker, in 
Saudi Arabia for a United States company. 167 Moreover, as aforemen-
tioned, the D.C. Circuit applied Indonesia tort law in a suit between 
Exxon Mobil and Indonesian citizens. 168 For that reason, lex loci 
delicti should not be a strong basis for dismissing a case. Moreover, 
we should be outraged that contracts and business claims are routinely 
kept while sexual abuse claims are dismissed. 169 

Even if a case is dismissed for forum non conveniens, you will still 
have created a public record, and you may ask the judge to condition 
that dismissal on acceptance of the foreign jurisdiction and its award. 

Finally, as mentioned in the previous section, Congress should act 
to insulate certain claims from dismissal to foreign tribunals. Where 
Congress specifically gave children who are sex abuse victims a 
course of action in "any" United States District Court, that should have 
been enough. 170 It is madness that a defendant like the one in Boonma 
can be criminally prosecuted in the United States and locked away in a 
federal penitentiary but the case is too "inconvenient" for civil litiga-

164 Monegro v. Rosa, 211 F.3d 509 (9th Cir. 2000). 
165 Compare dicta in Martinez v. White, 492 F. Supp. 2d 1186, 1190 (N.D. Cal. 

2007), with Boonma v. Bremidus, No. Civ. A. 3:05-CV-0684-D, 2005 WL 1831967 
(N.D. Tex. July 29, 2005). 

166 Boonma, 2005 WL 1831967 at *4; 18 U.S.C. § 2255 (2012); 18 U.S.C. § 
225J(c) (2012). 

167 Douglas v. Smith Int'], Inc., 481 Fed. Appx. 917 (5th Cir. 2012). 
168 Doe v. Exxon Mobil Corp., 654 F.3d 11 (D.C. Cir 2011). 
169 NANDA, supra note I 28. 
170 18 U.S.C. § 2255 (2012); 18 U.S.C. § 2423(c) (2012). 
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tion in the United States. 171 Congress apparently needs to make it even 
more explicit that if you abuse a child overseas, you are civilly liable 
here in America. That same protection should be extended to victims 
of sex trafficking. 

IV. CONCLUSION 

Foreigners who are injured by United States citizens or residents 
overseas can sue in the courts of the United States. Sexually abused 
minors have a specific cause of action for sexual abuse or where their 
abuser takes indecent photographs or videos. Moreover, simple actions 
in tort can be brought by them as well. Discovery motions can be 
sought against suspected abusers. 

Where abusers travel over the Internet, abusing minors or sex traf-
ficking victims in cybersex dens, IP-based lawsuits should be brought 
to get at the identity of those perpetrators. 

In addition, civil claims based on the federally created cause of ac-
tion for minors or victims of sexual abuse should be insulated from 
forum non conveniens dismissal, especially given the statutory lan-
guage allowing suit to be brought in "any" United States District Court 
and because it is absurd to say that trying a federal criminal case is 
more convenient than a civil case brought based on that same evi-
dence. 

Finally, just as Congress created a civil cause of action for minors 
who are sexually abused overseas, so too a civil cause of action should 
be created for victims of sex trafficking who are abused by United 
States citizens or residents overseas. Moreover, it is recommended that 
sexually abused minors and victims of sex trafficking have access to a 
statutorily created fund like the vaccine injury compensation fund that 
would allow them to recover based on a prima facie showing of injury, 
given the known psychological difficulties encountered by such vic-
tims in pursuing justice. 

Criminal prosecutions of sex tourists who abuse minors overseas 
have been few and far between. We need to put the power back in the 
hands of the victims by focusing on using civil actions and process 
against their abusers. With this approach, we can promote human 
rights and dismantle illegal sex tourism one civil action at a time. 

171 See Punyee v. Bremidus, No. Civ. A. 3:04-CV-0893-G, 2004 WL 2511144 
(N.D. Tex. Nov. 5, 2004); Boonma, 2005 WL 1831967. 


