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''This provision [the 4th Amendment] speaks for 
itself. Its plain object is to secure the perfect 
enjoyment of that great right of the common law, 
that a man's house shall be his own castle, 
privileged against all civil and military 
intrusion."1 

Justice Joseph Story 

I. INTRODUCTION 

That "[e]very man's house is his castle"2 is a maxim often 
employed by American jurists and judges in explaining the 
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University in 2010 and expects her Juris docto1·ate in May, 2013. 

1. EDWIN E. BRYANT, THE CONSTITUTION OF THE UNITED STATES WITH NOTES 
AND DECISIONS OF THE SUPREME COURT THEREON, FROt,,1 THE ORGANIZATION OF THE 
COURT TILL OCTOBER 296-97 (1901). 

2. The genesis of this phrase is attributable to an early English case referred 
to as Semayne's Case, but was often repeated by English jurists. Semayne's Case, 
[1604] 77 Eng. Rep. 194 (K.B.). Most notably, William Pitt repeated the maxim in 
a 1763 Parliamentary speech decrying the use of general warrants: 

The poorest man may in his cottage bid defiance to all the forces of 
the Crown. It may be frail; its roof may shake; the wind may blow 
through it; the storm may enter; the rain may enter; but the King of 
England cannot enter-all his force dares not cross the threshold of 
the ruined tenement! 

Miller v. United States, 357 U.S. 301, 307 (1958). See also 3 WILLIAM BLACKSTONE, 
COMM:ENTARIES 288 (St. George Tucker, ed., 1803) (recognizing that the common 
law generally protected a man's house as "his castle of defence [sic1 and asylum"). 
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essence of the protections guaranteed by the Fourth 
Amendment. 3 This property-based description of the law is 
apt, for, as the average American citizen knows, police 
officers cannot simply walk into a person's home or office 
uninvited and seize whatever they want.4 But protection 
from unreasonable government intrusion was not always 
guaranteed; in fact, the chief reason for the creation of the 
Fourth Amendment was to protect the citizenry against so· 
called "general warrants" and "writs of assistance." 
Extensively employed during the colonial period, these 
highly unpopular warrants gave broad power to government 
officials to enter into any home suspected of harboring 
illegal goods. Today, however, the original purpose of the 
Fourth Amendment-a purpose rooted in the protection of 
individual property interests-has been lost to modern 
Supreme Court jurisprudence. In the hands of the Justices, 
the Fourth Amendment has been transformed into a diverse 
grab-bag of protections for criminal defendants against law 
enforcement intrusions and fortified by a new judicially
created remedy that has come to be known as "the 
Exclusionary Rule." 

The purpose of this Article is to demonstrate through an 
examination of the historical context in which the Fourth 
Amendment was drafted and ratified, first, that the 
Amendment's protections were never meant to apply to the 
criminal context, and, second, that once the protections were 
applied to the criminal context, it became necessary for 
courts to fashion a new remedy of exclusion as a substitute 
for the existing common law remedy for warrant violations
a simple common law tort action for trespass--or in the case 
of wrongful arrest, false imprisonment. In the first part of 
this Article, we survey the historical context of the Fourth 
Amendment. We begin by outlining the English common 
law history with regard to general warrants, focusing on 
salient events about which the Framers would have been 
knowledgeable. We next outline the relevant colonial 
history and the colonists' concerns over ratifying the 

3. See, e.g., Weeks v. United States, 232 U.S. 383, 390 (1914). 
4. See U.S. CONST. amend. IV. 
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Constitution without explicit provisions prohibiting the new 
national government from authorizing general warrants or 
writs of assistance. Then, we set out the arguments for why 
the Framers did not intend the Fourth Amendment to apply 
to ordinary criminal searches and seizures. In the second 
part of the Article, we take up the question of remedies. We 
first set out the common law remedy of tort, the original and 
most appropriate vehicle for the vindication of an 
individual's rights in the case of a search or seizure 
violation. We then turn to the Supreme Court's problematic 
alternative-the modern remedy of exclusion. 

II. HISTORICAL BASIS OF THE FOURTH .AMENDMENT 

History is often portrayed inaccurately, as anyone who 
has ever watched a Hollywood "adaptation'' of historical 
events can attest, for common sense readily unearths such 
inexactitudes. But writers and directors are expected to 
take some liberties with historical facts. Society has even 
derived a term for it: poetic license. In interpreting the 
United States Constitution, however, there is no room for 
embellishments. Yet, over the last century, that is exactly 
what the Supreme Court has done. It has played fast and 
loose with the Fourth Amendment, 5 giving birth to a 
doctrinal quagmire of constitutional criminal procedure. As 
Justice Felix Frankfurter once noted, "The course of true law 
pertaining to searches and seizures . . . has not-to put it 
mildly-run smooth."6 Granted, even the most 
knowledgeable and thoroughly researched historical legal 
scholars have yet to come to a consensus concerning the 

5. Al<HIL REED AMAR, THE CONSTITUTION AND CRIMINAL PROCEDURE l (1997). 
The Fourth Amendment today is an embarrassment. Much of what 
the Supreme Court has said in the last half-century-that the 
amendment generally calls for warrants and probable cause for all 
searches and seizures, and exclusion of illegally obtained 
evidence-is initially plausible but ultimately misguided. As a 
matter of text, history, and plain old common sense, these three 
pillars of modern Fourth Amendment case la\v are hard to 
support ... . 

6. Chapman v. United States, 365 U.S. 610, 618 (1961). 
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exact meaning and design of the Fourth Amendment;7 

nonetheless, it is clear that modern search and seizure law 
is far afield from the Framers' intentions.8 In order to show 
how the Supreme Court came to divorce the Fourth 
Amendment from its historical moorings, it is first necessary 
to outline the Amendment's original purpose by reference to 
the historical events that spurred its drafting. 

Of chief concern to the Framers was the specter of the 
newly formed national government and its potential to 
perpetrate the same types of abuses upon the American 
citizenry as had been visited upon the colonists, which 
ultimately ignited a revolution. Their aim in drafting the 
Fourth Amendment protections was to put a definitive end 
to the use of general warrants and legislatively authorized 
writs of assistance, both favored tools of the British 
monarchy. 

A. English Common Law 

From the middle ages, English practice allowed for the 
monarch to issue general warrants9 or writs of assistance10 

7. For simplicity's sake, there are two competing views concerning the primary 
purpose of the Fourth Amendment. The first view, most notably held by legal 
scholar Thomas Y. Davies, is that the Framers' intended only to ban general 
searches, and by implication, statutory authorization of writs of assistance. See 
Thomas Davies, Can You Handle the Truth? The Framers Preserved Common-Law 
C1·iminal Arrest and Search Rules in ''Due Process of Law"· "Fourth Amendment 
Reasonableness" is Only a Modern, Destructive, Judicial Myth, 43 TEX. TECH. L. 
REV. 51, 55 (2010). The second perspective, held by Fourth Amendment scholars 
such as Amar, Clancy, and Cuddihy, is that the Fourth Amendment was primarily 
concerned with ensuring that Congress could not authorize general warrants, but 
that the Framers would have wanted other types of "illegal" searches and seizures, 
(contrary to the common law), to be banned as well See generally Fabio Arcila, Jr., 
In the Trenches: Sem·ches and the Misunderstood Common-Law History of 
Suspicion and P1·obab]e Cause, 10 U. PA. J. CONST. L. 1, 7, 10 n.25 (2007) 
(explaining the tension between legal scholars regarding the Fourth Amendment 
during the Framer's era and the views held by Amar, Clancy and Cuddihy). 

8. See Davies, supra note 7, at 133. 
9. By the 1700s, Englishmen considered general warrants to be violations of 

their rights. See, e.g., 4 WILLIAM BLACKSTONE, COMMENTARIES 291 (St. George 
Tucker ed., 1803) (rejecting the use of general warrants, writing: "A general 
warrant to apprehend all persons suspected, without naming or particularly 
describing any person in special, is illegal and void for it's [sic] uncertainty; for it is 
the duty of the magistrate, and ought not to be left to the officer, to judge of the 
ground of suspicion."). 

10· See Davies, sup1·anote 7, at 88. 
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as part of his residual power over the realm. 11 The king's 
power was further reinforced in Parliament through the 
1662 Act of Frauds and by subsequent measures that 
provided English customs officials with the right to search 
"any house, shop, cellar, warehouse or room, or other place" 
and to "break open doors, chests, trunks and other 
package[s]" for the purpose of seizing any "prohibited and 
uncustomed [sic]" goods.12 While other statutory and 
common law-based warrants existed during the 1761-1780 
time period,13 none caused more public outcry than general 
warrants in the form of writs of assistance. 14 Unlike the old 
common-law warrants used to authorize searches and 
seizures of suspected criminals or for contraband, the writs 
of assistance required neither oath nor affirmation nor 
probable cause and were routinely employed by the king's 
ministers to search private homes and other property for 
suspected illegal goods. 15 Worse still, the writs remained 
always and continuously available to customs officials 
during the entire life of the monarch.16 They were considered 
"general" because they gave officials virtually unlimited 
power to search and seize goods, papers, or effects unlike 
"specific" warrants that limited public officials to searches 
for particular items in specified locations.17 

During the pre-framing era, a few English cases 
featuring the objectionable powers of the kings' officials 
operating under general warrants became widely circulated 

11· See generally M.H. SMITH, THE WRITS OF ASSISTANCE CASE (1978). 
12· See generally The Act for Preventing Frauds, 1662, 12 Car. 2, c. 11, § 5(2) 

(Eng.). 
13· Common law arrest warrants for felons were some of the more prevalent 

warrants included. Morgan Cloud, Searching Through History,' Searching for 
History, 63 U. CHI. L. REV. 1707, 1713 (1996) (reviewing WILLIAM JOHN CUDDIHY, 
THE FOURTH AMENDMENT' ORIGINS AND ORIGINAL MEANING 602-791 (1990) 
(unpublished Ph.D. dissertation, University of Michigan)). 

14· 2 SIR MATTHEW HALE, THE HISTORY OF THE PLEAS OF THE CROWN 85 (1736). 
15. William J. Stuntz, The Substantive Origins of Criminal Procedure, 105 

YALE L.J. 393, 404-05 (1995). 
16· S1HTH, supra note 11, at 85. 
17. Id. at 1-2. See also Gruman v. Raymond, 1 Conn. 40, 45-46 (1814) 

(recognizing that a search warrant for stolen goods must limit the scope of the 
search to particular places or persons where there is reasonable suspicion they will 
be found). 
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throughout the colonies, the most notable1B being Entick v. 
Carrington'9 and Wilkes v. Wood. 20 In the 1765 En tick case, 
one of the King's Secretary of State, the Earl of Halifax, 
issued a general warrant targeting Entick for writing and 
publishing libelous statements, describing the things to be 
seized as "his [Entick's] books and papers."21 The search 
took over six and one-half days and led the king's agents to 
seize over five-hundred printed charts and a great many 
other printed and written papers. The agents broke locks 
and doors, forced open boxes, chests, desk drawers, 
cupboards, scrutores, and bureaus, and generally caused 
great destruction.22 

The 1763 Wilkes case, which features conduct of an even 
more intrusive nature by George III and his ministers, 
ignited a firestorm of public contempt for the Crown in 
British citizens and American colonists alike. 23 In Wilkes, 
the primary target of a general warrant, again authorized by 
the Earl, was John Wilkes, a political enemy of the King who 
had published a North Briton newspaper installment that 
contained numerous grievances and invectives against the 
King's ministers.24 The warrant called for the King's 
ministers to search for the "Authors, Printers & Publishers" 
of the offending edition and to "apprehend & seize [them], 
together with their papers."25 The resulting round-up 
astounded bystanders.26 In an attempt to squelch criticism 

18. Perhaps even the "most famous colonial-era cases in all America-the 0.J. 
Simpson and Rodney King cases of their day." Akhil Reed Amar, The Fourth 
Amendment, Boston, and the Writs of Assistance, 30 SUFFOLK U.L. REV. 53, 65 
(1996). 

19. (1765) 95 Eng. Rep. 807 (C.B.) 818. 
20· (1763) 98 Eng. Rep. 807 (K.B.). See, e.g., William J. Stuntz, The Substantive 

Origins of C1·iminal Procedu1·e, 105 YALE L.J. 393, 396--97 (1995) (asserting that 
the origin of the Fourth Amendment can be found in three cases). 

21. Entick v. Carrington, (1765) 95 Eng. Rep. 807 (K.B.) 808. 
22. Id. at 807. See also Beardmore v. Carrington, (1764) 95 Eng. Rep. 790 

UCB.) (This was a separate case arising out of the same general warrant.). 
23. See Thomas Y. Davies, Recovering the Original Fourth Amendment, 98 

MICH. L. REV. 547, 563-65 (1999) (summarizing the period newspaper and other 
sources' accountings of the Wilkes case). 

24. See 2 THE NORTH BRITON 262-68 (1768). 
25. ARTHUR H. CASH, JOHN WILKES THE SCANDALOUS FATHER OF CIVIL LIBERTY 

101 (2006). 
26. Id. at 105. 
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of the Crown, the King's ministers arrested no fewer than 
forty-nine people and rifled through homes and offices 
almost indiscriminately. 27 Both Entick and Wilkes 
successfully pursued the remedy available to them-a 
common law tort action-and were compensated more than 
generously for the trespasses they had endured. 2s 

Nevertheless, these well publicized cases of abuse proved 
paradigmatic for the colonists who were likewise fighting 
against the King's search and seizure authority.29 

B. Colonial History 

The colonists, like their English counterparts, found 
general warrants violative of basic property rights.so 
However, in England, libel against the Crown was cause for 
issuance of a general warrant. In the colonies, the primary 
purpose of the general search warrant was to provide the 
Crown with a method of combating smuggling-a practice 
widespread in the colonies during the latter half of the 
eighteenth century. a, Apart from their curbing colonial 
merchants' economic prosperity, the broad power-granting 

27. Amar, supra note 18, at 65. 
28. Entick was awarded more than three hundred pounds as the jury found the 

warrant used to search his home invalid. Entick v. Carrington, (1765) 95 Eng. Rep. 
807 (K.B.) 811. A jury found in favor of Wilkes against the King's minsters and 
awarded him one thousand pounds in damages. Wilkes v. Wood, (1763) 98 Eng. 
Rep. 489 (K.B.) 499. 

29. John Wilkes was no stranger to the Colonists; in fact, he became an ally of 
the colonies in their own S'1,ruggle against the King. His case was readily published 
and read throughout Ne\v England, and John Adams, as a member of the 
"Committee of the Boston Sons of Liberty," even wrote a letter to Wilkes expressing 
his admiration of Wilkes' efforts. Committee of the Boston Sons of Liberty to John 
Wilkes, (June 6, 1768), in l PAPERS OF JOHN ADAMS, 1755-1733, at 214-16 & n.l 
(Robert J. Taylor et al. eds., 1977). See also Thomas K. Clancy, The F'l·amers' 
Intent: John Ada.ms, His Era, a.nd the Fourth Amend1nent, 86 IND. L.J. 979, 1011-
12 (2011). In fact, on April 7, 1775, Wilkes even went so far as to present a petition 
to King George III on behalf of American traders. George C. Thomas III, Stumbling 
Toiva1·ds Histo1y: The Fi·amers' Search and Seizure World, 43 TEX. TECH. L. REV. 
199, 214 (2010). 

30. See, e.g., 3 BLACKSTONE, supra note 9, at 291 ("A general warrant to 
apprehend all persons suspected, without naming or particularly describing any 
person in special, is illegal and void for it's [sic] uncertainty .... "). 

31. Clancy, supra note 29 at 992. 
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writs32 were especially hated because they enabled the 
informer or man doing the searching to retain a portion of 
the seized goods, if it was determined that the goods were 
improperly imported.33 Therefore, the writs gave a person 
an economic incentive to intrude into his neighbor's home. 
Not surprisingly, when new writs were requested due to the 
death of the former King,34 a group of Boston merchants 
opposed their reissuance, employing James Otis to represent 
them.35 

The question before the Superior Court in the resulting 
litigation was simply this: should the writs continue to be 
granted in a "general and open-ended form'' or should they 
be limited to "a single occasion based on particularized 
information given under oath."36 The argument made by 
James Otis on behalf of the Boston merchants provided the 
most detailed framework to date for search and seizure 
analysis.37 Otis proclaimed that only specific warrants were 
legal, and that although it had been the practice to issue 
general warrants in cases involving stolen goods, even that 
practice had been on the decline, as justices of the peace had 
begun to require an oath and the naming of the specific 
places to be searched.38 Otis argued that the writs of 
assistance were, by their nature, contrary to that 
fundamental principles of law-"The Privilege of House"-as 
they casually countenanced the disturbance of a man in his 
sanctuary when neither public necessity nor great exigency 

32. Id. at 994. 
33. SMITH, supra note 11, at 13. 
34. TELFORD TAYLOR, Two STUDIES IN CONSTITUTIONAL INTERPRETATION 36 

(1969). 
35. Id. 
36. Clancy, supra note 29, at 992; JOSIAH QUINCY, JR., REPORTS OF CASES 

.ARGUED AND ADJUDGED IN THE SUPERIOR COURT OF JUDICATURE OF THE PROVINCE 
OF MASSACHUSETTS BAY, BETWEEN 1761 AND 1772, at 531-32 (1865). 

37. Clancy, supra note 29, at 992. See also WILLIAM J. CUDDIHY, THE FOURTH 
AMENDMENT' ORIGINS AND ORIGINAL MEANING 602-1791 382 (2009). 

38. THOMAS HUTCHINSON, THE HISTORY OF THE PROVINCE OF MAsSACHUSETTS 
BAY, FROM 1749 TO 1774, at 93 (1828). Note that in Massachusetts at this time, 
Otis's argument was most likely an accurate portrayal of the evolutionary change 
from general to specific warrants. CUDDIHY, supra note 37, at 311-312, 340-41, 
386 n.54. 
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demanded it. 39 Otis lost in court; the judge reasoned that 
since general warrants were used in England, it was 
"sufficient to warrant the practice in the province."•o 
However, he went on to publish his own account of the trial 
in the Boston Gazette,41 appealing to the colonialists' sense 
of personal liberty and property and focusing upon what he 
considered the imminent threat customs officials posed to 
each individual. He wrote: 

[E]very hou[se]holder in this province, will 
nece[ss]arily become le[s]s secure than he was 
before this writ had any exi[s]tence among us; for 
by it, a cu[s]tom hou[s]e officer or ANY OTHER 
PERSON has a power given him, with the 
a[ss]i[s]tance of a peace officer, TO ENTER 
FORCEABLY into a DWELLING HOUSE, and 
rifle every part of it where he shall PLEASE to 
suspect uncu[s]tomed goods are lodg[e]d,. - Will 
any man put [s]o great a value on his freehold, 
after [s]uch a power commences as he did before? 
- every man in this province, will be liable to be 
insulted, by a petty officer, and threat[e]ned to 
have his house ran[s]ack'd, unless he will comply 
with his unrea[slonable and imprudent 
demands .... 42 

It is difficult to understate the impact of the 
arguments made by Otis upon the men who later wrote 
the Bill of Rights, and even upon the future Supreme 
Court Justices who often cite his words as evidence of 
the Framers' intent in drafting the Fourth Amendment 
protections.43 John Adams, a spectator at the hearings, 
commented upon Otis's oration, saying: 

[He] was a flame of fire! . . . Every man of a 
crowded audience appeared to me to go away, as 

39. Adams' Abstl"8.ct of the Argument (April 1761), in 2 JOHN ADAMS, LEGAL 
PAPERS OF JOHN ADAMS 142 (L. Kinvin Wroth & Hiller B. Zobel eds., 1965). 

40. HUTCHINSON, supra note 38, at 94. 
41. QUINCY, sup1·a note 36, at 489 (quoting Otis's article in the Gazette). 
42. Id. (emphasis in the originaD (quoting Otis's article in the Gazette). 
43. See, e.g., Frank v. Maryland, 359 U.S. 360, 364 (1959); Boyd v. United 

States, 116 U.S. 616, 625 (1886). 
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I did, ready to take arms against writs of 
assistance. . . . Then and there the child 
Independence was born. In fifteen years, namely 
in 1776, he grew up to manhood, and declared 
himself free.44 

The actual state of the law in England remained 
unchanged. Nevertheless, Otis's arguments "taught'' the 
colonists general warrants and writs were "incompatible 
with English liberties" and stirred "profound resentment," 
according to Chief Judge Hutchinson who presided over 
Otis's case.45 

In 1767, in direct response to the colonists' "propaganda" 
decrying the violative nature of the writs, Parliament passed 
the Townshend Acts to specifically authorize writs in the 
colonies.46 Of course, this action only further incited the 
colonists who continued to be subjected to the reauthorized 
writs, now liberally employed by British custom officials. 47 

Some courts in the colonies simply refused to authorize 
general writs,48 while others maintained their practice of 
only issuing specific writs.49 Nevertheless, the great writs 
controversy would continue to be a main source of agitation 
until the Revolution.50 

Following independence, the mantle of the crusade 
against intrusive governmental searches was taken up by 
the Anti-Federalists, who were chiefly concerned about the 

44. Letter from John Adams to William Tudor, in 10 THE LIFE AND WORKS OF 
JOHN ADAMS, at 247-48 (Charles Francis Adams ed., 1856). 

45. HUTCHINSON, supra note 38, at 94-95. 
46. See also Clancy, supra note 29, at 1003. See generally QUINCY, supra note 

36, at 500-11. 
4 7. See gene1·ally Hancock v. Sewall, in 2 LEGAL PAPERS OF JOHN ADAMS, supra 

note 39. In a highly publicized seizure, British customs officials in June 1768 seized 
later signer of the Declaration of Independence, John Hancock's sloop, The Liberty, 
for violating a statute requiring the unloading of cargo to be done only after entry 
into port. Id. at 175. The sloop was then forfeited to customs officials who refitted 
her as a revenue cutter. Id. at 179. This forfeiture angered Bostonians who began 
meeting to discuss this injustice. The Colonists' simmering anger over the seizure 
caused the Crown to send more troops to Boston, precipitating The Boston 
Massacre. Id at 103. Later, an incensed mob in Rhode Island later took over the 
ship and burned it. Id. at 179-80. 

48. QUINCY, supra note 36, at 510. 
49. Id. at 534-35. 
50. Thomas, supra note 29, at 206. 
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potential powers of the new federal government.51 Much of 
their angst centered upon the latent threat of an almighty 
federal official who might be authorized by the national 
legislature to invade the homes of citizens.52 During the 
ratification debates in Virginia, Patrick Henry predicted the 
proposed Constitution would create: 

[T]wo sets of tax-gatherers-the state and the 
federal sheriff. This, it seems to me, will produce 
such dreadful oppression as the people cannot 
possible bear. The federal sheriff may commit 
what oppression, make what distresses, he 
pleases, and ruin you with impunity; for how are 
you to tie his hands?'3 

George Mason also expressed significant anxiety over the 
potential for re-established general writs of assistance. 54 He 
warned excise taxes would "carry the excisemen [sic] to 
every farmer's house who distills a little brand, where he 
may search and ransack as he pleases."55 These and other 
impassioned men rekindled fears that general warrants 
could be employed in the future but for the purpose of 
revenue searches of houses. 56 Public sentiment reflected the 
Anti-Federalists' fears as popular essayists and cartoonists 
painted nightmarish pictures of the power new officials 
would wield under the proposed national Constitution.07 An 
image of an exciseman pulling up the petticoats of a lady 
while conducting a search for illegal goods became a 
recursive theme in such publications. 5s Spurred by these 

51. See Davies, supra note 23, at 590. Citizens of the newly formed states were 
also concerned about their own governments authorizing general warrants or writs 
of assistance. To secure their property rights, many states wrote into their own 
constitution protections that are similar to the Fourth Amendment. 

52. Id. 
53. Patrick Henry, DEBATES, The Virginia Convention (June 5, 1788), 

http://www.constitution.org/rdrat va 04.htm. 
54. 3 THE DEBATES IN THE SEVERAL STATE CONVENTIONS ON THE ADOPTION OF 

THE FEDERAL CONSTITUTION AS RECOl\lMENDED BY THE GENERAL CONVENTION AT 
PHILADELPHIA in 1787, at 209 (George Mason, June 11, 188, Virginia ratification 
convention). 

55. Id 
56. Davies, supl'a note 7, at 99. 
57. CUDDIHY, supl'a note 37, at 678 (quoting An Essay by a Fa1me1' and 

Planter, MARYLAND J. & BALT. ADVERTISER, Apr. 1, 1788, at 2). 
58. Id.; see also A Son of Liberty, N.Y. J. & WKLY. REG., Nov. 8, 1787, at 3. 



220 Regent Journal of Law & Public Policy [Vol. 5 

fears, several state ratifying conventions proposed a federal 
bill of rights be added to include a specific provision 
prohibiting Congress from authorizing any form of general 
warrant.59 

One early version of the Fourth Amendment, circulated 
by Anti-Federalists in early 1788, supports the premise that 
the general warrant, if not the Framers' sole concern,60 was 
at least their primary concern. 6! It read: 

Every person has a right to hold himself, his 
house, papers, and possessions free from search 
or seizure, therefore general warrants to seize 
any person of his property, without evidence of 
an act committed, and a particular description of 
his offence, are grievous and oppressive and 
ought not to be granted. 62 

This language, understood in the historical context 
outlined above, makes for a compelling case the original 
purpose of the Fourth Amendment was to prevent general 
warrants. The Framers, of course, ultimately memorialized 
this protection in their new Constitution with similar 
language: 

The right of the people to be secure in their 
persons, houses, papers, and effects, against 
unreasonable searches and seizures, shall not be 
violated, and no Warrants shall issue, but upon 
probable cause, supported by Oath or 
affirmation, and particularly describing the place 

59. Notes of James Wilson's of the Pennsylvania Ratification Convention (Dec. 
8, 1787), reprinted in 2 THE DOCUMENTARY HISTORY OF THE RATIFICATION OF THE 
CONSTITUTION, 596 (Merrill Jensen ed., 1978). At the Pennsylvania Ratifying 
Convention, Robert Whitehill argued the proposed Constitution provided ''no 
security . .. fur people's houses or papers" and "[t]he case of Mr. Wilkes, and the 
doctrine of general warrants show that judges may be corrupted." 

60. See, e.g., Davies, supra note 23. 
61. See Clancy, supra note 29 at 1050-53; AMAR, supra. note 5, at 2, 4--5; 

CUDDIHY, supra note 37, at 770-71. Amar, Clancy, and Cuddihy all agree that 
while the evidence is inconclusive and the Framers' main concern in drafting the 
Fourth Amendment was general warrants, they would have wanted other types of 
illegal searches to be banned as well. 

62. 9 THE DOCUMENTARY HISTORY OF THE RATIFICATION OF THE CONSTITUTION 
773 (John P. Kaminski & Gaspare J. Saladino eds., 1990); CUDDIHY, supra note 37, 
at 769-70. 
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to be searched, and the persons or things to be 
seized.63 

221 

The first clause protects against the type of "illegal" 
searches and seizures that had been of concern to the 
Framers64- excise and customs searches. The second clause 
was included to ensure only specific warrants were issued. 65 
"If general warrants are considered illegal under the first 
clause, and banned by the second, legislative authorization 
of general searches would be illegal as well."66 

The precise meaning of the word "unreasonable" 
continues to be the subject of debate.67 However, the 
Framers displayed little concern over ordinary criminal 
searches and seizures, as reflected by the lack of any 
comment or writing on the subject at the time of the 
ratifying conventions.BB The Fourth Amendment's familiar 
protections were simply not directed at day-to-day criminal 
searches and seizures. 69 

C. The Fourth Amendment in the Criminal Context? 

Why were the Framers so comparatively unconcerned in 
the drafting of their new Constitution with the potential for 
abuse stemming from criminal searches and seizures? The 
reasons were several. First, the Framers were setting about 
to create a federnl government with enumenited powers,70 

63. U.S. CONST. amend. IV. 
64. Davies, supra note 23, at 686-93. 
65. Thomas, supra note 29, at 204. 
66. Id. 
67. Compare Thomas Y. Davies, Correcting Search and Seizure History: Now· 

Forgotten Common·La'.v Wa1rantless Arrest Standards and the Original 
Understanding of "Due Process of Law'~ 77 MISS. L.J. 1, 116-17 (2007) (arguing 
that to the Framers "unreasonable" meant ''illegal"), ,vith AMAR, THE 
CONSTITUTION AND CRIMINAL PROCEDURE, sup1·a note 5, atl2 (arguing that 
"unreasonable" and thus, "reasonableness" was a jury question). 

68. See BERNARD SCHWARTZ, 2 THE BILL OF RIGHTS: A DOCUMENTARY HISTORY 
665, 733-34, 841, 913, 968 (1971) (recording the various proposals for what became 
the Fourth Amendment in Pennsylvania, Maryland, Virginia, New York, and North 
Carolina). 

69. Thomas, sup1·a note 29 at 209. 
70. The national government was meant to have ''limited and 

enumerated powers." 2 DEBATES IN THE SEVERAL STATE CONVENTIONS ON 
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with the national Congress given specific jurisdiction over 
only the crimes of counterfeiting, piracy, felonies on the high 
seas, offenses against the law of nations, and treason. 71 

Therefore, nearly all domestic criminal activity was to be 
prohibited and enforced through state law. 72 Prior to 
incorporation, the Bill of Rights was triggered only in cases 
of federal law violations. The everyday, run-of-the-mill 
criminal defendant who was charged with common law 
crimes like larceny, homicide, or robbery73 would simply not 
have the benefit of the Fourth Amendment.74 However, 
many states adopted their own version of the Bill ofRights.75 

Second, common law search and seizure procedures with 
respect to the criminal context were "well-settled and 
noncontroversial."76 The Framers did not see a need to 
restate them in the national Bill of Rights.77 As James 

THE ADOPTION OF THE FEDERAL CONSTITUTION 57-58 (Jonathan Elliot ed. 
1836). 

71. See U.S. CONST. art. l § 8, els. 1, 6, 10; U.S. CONST. art. Ill. § 3, cl. 2. 
72. Thomas, supra note 29, at 209. 
73. See Crimes Act of April 30, 1790, ch. 9, 1 Stat. 112. 
74. See Barron v. Baltimore, 32 U.S. 243, 250-51 (1833) (Marshall, C.J.) 

(holding the Bill of Rights was intended to apply to the federal government, not the 
states). 

75. See, e.g., The Virginia, Maryland, and North Carolina constitutions only 
addressed and abolished general warrants. 

76. Davies, supra note 67, at 30. 
77. See, e.g., BLACKSTONE, sup1·a note 2, at 291-92. Blackstone discussed 

various methods of search and seizure procedure relating to criminal law: 1) 
Arrests by officers without warrant. The standards for such arrests included a 
constable could arrest, in the case of a felony actually committed, if the constable 
had "probable suspicion" as to that person. Id. 2) Arrests by private persons could 
be made, inter aiia, upon ''probable suspicion" of the person, but the private person 
could not break open doors to do so. Id. at 293-94. 3) Upon hue and cry, the 
requirements included: 

Id. 

The party raising it must acquaint the constable of the vill with 
all the circumstances which he knows of the felony, and the 
person of the felon; and thereupon the constable is to search his 
own town, and raise all the neighbouring vills, and make pursuit 
with horse and foot: and in the prosecution of such hue and cry, 
the constable and his attendants have the same powers, 
protection, and indemnification, as if acting under the warrant of 
a justice of the peace. But if a man ,vantonly or maliciously raises 
a hue and cry, without cause, he shall be severely punished as a 
disturber of the public peace. 
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Madison explained: "That the Constitution is predicated on 
the existence of the Common Law cannot be questioned; 
because it borrows therefrom terms which must be 
explained by Com: [Common] Law authorities .... "78 

Third, the Framers did not view sheriffs or constables as 
a source of danger to individual rights, as the authority of 
law enforcement remained remarkably meager. 79 As one 
scholar notes, "[i]t is difficult to convey how different 'law 
enforcement' was m 1791 from today's para-military 
investigative operation."so Modern police serve an 
amalgamation of functions that were performed by several 
different officeholders during the Framers' era.s1 Sheriffs 
were responsible for detaining suspects who could not make 
bond until trial,82 occasionally served warrants and writs, 
and maintained other legal processes;ss whereas constables 
bore the burden of maintaining order and keeping the 
peace.84 Unlike modern law enforcement, constables were 
most commonly part-time officers who served for less than a 
year.ss Traditional common law rules limited the constables' 
warrantless power to search and seize to a limited number 
of circumstances, 86 and most dealt with criminal arrest. s7 

The focal point of the constables' power was to make arrests 

The colonies implemented much of English common la\v practices, and many of the 
Framers had copies of Blackstone's treatises in their personal libraries. Clancy, 
sup1-a note 29, at 1014-15. 

78. JAMES MADISON, Letter to Peter S. Duponceau {Aug. 1824), in 9 THE 
WRlTINGS OF JAMES MADISON 200 (Gaillard Hunt ed. 1910). 

79. Thomas, supra note 29, at 200-01. 

80 Id. 
81. See MATTHEW BACON. ANEW ABRIDGMENT OF THE LAW 439-40 (1766). 
82. CONDUCTOR GENERALIS 22 (New York, 2d ed. 1749); see also, George C. 

Thomas III, Colonial Criminal Law and Procedure: The Royal Colony of New Je1-sey 
1749-57, 1 N.Y.U. J.L. & Liberty 671, 676-79 (2005) (discussing the criminal trial 
practices and procedures in the New Jersey colony). 

83. See CONDUCTOR GENERALIS, supra note 82, at 59, 61-62. 
84. Id. at 56-67. 
85. Davies, Recovering the 011'ginal Fourth Amendment, sup1·a note 23, at 620-

21. 
86. See id. at 622; see also Thomas, sup1·a note 29, at 201. 
87. See genern]Jy 2 WILLIAM HAWKINS, PLEAS OF THE CROWN 80-81 (1721). 

"Hawkins's treatise was the most complete and 'current' treatment of criminal 
procedure available to the Framers" and was used widely around the colonies 
during the Framing era. Davies, Recovering the 011'giiial Fou1·th Amendment, 
sup1·a note 23, at n.87. 
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for breaches of peace made within their presence; to arrest 
suspected felons "upon suspicion;''88 and to put those 
individuals who failed to comply with an order in the 
stocks. 89 The closest analogue to a search warrant that 
existed up until the late eighteenth century90 was a search 
warrant for stolen goods, which would justify forcible entry 
into a house.91 Thus, unlike today's law enforcement, the 
officers of the Framing era did not investigate crime;92 they 
were reactionary rather than proactive.93 

Fourth, the Framers did not worry about law 
enforcement's potential for abusing authority because they 
would not have equated the need for protection from 
arbitrary government power with the "need to shield 
criminals from the reach of the law."94 Though not as 
threatening as an abusive national government, criminal 
activity also posed a potential danger to an ordered society 
and property rights, which was the essence of the Fourth 
Amendment's protection. The lack of dialogue amongst the 
Framers regarding warrantless criminal arrests95 stands in 
bright contrast to the amount of time they spent discussing 
potential threats to property rights.96 In short, "the Framers 
would have wanted ordinary criminals to be caught and 
punished."97 

88. 2 WILLIAM HAWKINS, A TREATISE OF THE PLEAS OF THE CROWN: OR A 
SYSTEM OF THE PRINCIPAL MATTERS RELATING TO THAT SUBJECT, DIGESTED UNDER 
PROPER HEADS 76, ch. 12,§ 15 (1721). 

89. Id. at 82, ch. 13,§ 11. 
90. Davies, Recovering the Original Fourth Amendment, sup1·a note 23, at 626-

27. 
91. HALE, supra note 14, at 113. 
92. See CONDUCTOR GENERALIS, supra note 82, at 59-60 (discussing the duties 

of constables with no mention of the investigation of crime). 
93. Thomas, supra note 29, at 200-01. 
94. Id. at 208. 
95. Granted, the framers of both the Constitution and the Bill of Rights spend 

ample time discussing the rights of a criminal defendant, but not in connectio:ri 
with their right to an "arrest warrant." See, e.g., U.S. CONST. amend. V. 

96. See Frank I. Michelman, Possession vs. Distribution in the Constitutional 
Idea of Property, 72 IOWA L. REV. 1319, 1327-29 (1987); see generally JENNIFER 
NEDELSKY, PRIVATE PROPERTY AND THE LThIITS OF CONSTITUTIONALISM (1990). 

97. Thomas, supra. note 29, at 208; see David B. Kopel, The Second Amendment 
in the Nineteenth Century, 1998 BYU L. REV. 1359, 1454 n.358 (1998) ("The 
Framers . .. saw community defense against a criminal government as simply one 
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In sum, the historical evidence shows that the original 
purpose of the Fourth Amendment was to guarantee that 
most fundamental right-to be secure in one's own 
property-by ensuring that the national government could 
not authorize general warrants or establish writs of 
assistance. 98 Warrantless searches and seizures of ordinary 
criminals by law enforcement, though undertaken on a 
relatively limited basis, was the standard practice during 
the Framing era and for decades thereafter. 

Today, however, the framing era common law criminal 
search and seizure standards no longer prevail. 99 Instead, 
by holding that the Fourth Amendment is implicated when 
any government official conducts a search or seizes private 
property where one has a reasonable expectation of privacy, 
the Supreme Court transformed the Fourth Amendment 
into a vehicle the primary purpose of which is to protect 
criminal defendants .100 

D. Developments Leading to the Modern Conception of 
Search and Seizure Law 

Although it is beyond the purview of this Article to 
discuss in detail the developments in criminal procedure 
from the post-framing era to the modern era, it is important 
to underscore some of the most relevant changes in society 
that prompted the judiciary to implement changes in 
criminal search and seizure law. First, throughout the 
nineteenth century, an increasingly urban society gave rise 
to the belief that new laws were needed to deal with a rise in 

end of a continuum that began with personal defense against a lone criminal; the 
theme was self-defense . ... "). 

98. See Thomas, supra note 29, at 206; Davies, Recovering the Original Fourth 
Amendment, supra note 23, at 579-81. 

99. Af.lAR, THE CONSTITUTION AND CRIMINAL PROCEDURE, supra note 5, at 1. 
100. See, e.g., Ontario v. Quon, 130 S. Ct. 2619, 2630 (2010); Brigham City v. 

Stuart, 547 U.S. 398, 403 (2006); Groh v. Ramirez, 540 U.S. 551, 559 (2004); United 
States v. Ross, 456 U.S. 798, 824-25 (1982); Mincey v. Arizona, 437 U.S. 385, 390 
(1978); Katz v. United States, 389 U.S. 347, 357 (1967). 
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crime and the potential for social disorder .101 Legislatures 
responded by creating new criminal codes and ultimately 
broadening law enforcement powers.102 Police departments 
became institutionalized and bureaucracies arose to support 
that infrastructure.103 The result was a destabilization of 
the common law of crimes which had governed law 
enforcement practices.104 Law enforcement became 
proactive in seeking out criminal activity and began 
employing their authority to search for "mere evidence" -a 
power that had not existed under the common law.105 As 
late as 1921, the Supreme Court held that the common law 
did not permit search warrants to be used to search for and 
to seize "mere evidence" of crime, such as papers and 
records. 106 "These developments ... destroyed the common
law premises that had grounded the Framers' belief that a 
ban against general warrants would suffice to ensure the 
right to be secure in person and house."107 

By the end of the nineteenth century, warrantless police 
officers, not greedy customs officials, posed the greatest 
threat to the security of individuals' private property. 108 

Belatedly, and in response to this novel danger, the judiciary 
fashioned a "warrant requirement" for criminal investigative 
searches out of the Fourth Amendment.109 With the Weeks 
ruling, the Court set full steam down a jurisprudential 
track110 that would completely unhinge the Fourth 

101. Davies, Recovering the Original Fourth Amend1nent, supra note 23, at 725; 
see KERMIT L. HALL, THE MAGIC MIRROR: LAW IN AMERICAN HISTORY 126-27 
(2009). 
102. Sina Kian, The Path of the Constitution: The 011"ginal System of Remedies, 

How it Changed, and How the Court Responded, 87 N.Y.U. L. REV. 132, 149-50 
(2012). 
103. See id. at 156, 158. 
104. Davies, Recove1i.ng the Original Fourth Amendment, supra note 23, at 725. 
105. Thomas, supra note 29, at 222. 
106. Gouled v. United States, 255 U.S. 298, 309 (1921). The Supreme Court 

rejected a ban on warrants solely for the purpose of searching and seizing "mere 
evidence" in Warden v. Hayden, 387 U.S. 294, 301-02 (1967). 
107. Davies, Recovering the Original Fourth Amendment, supra note 23, at 725. 
108. Kian, sup1·a note 102, at 149; Davies, Recovering the Origi.nal Fourth 

Amendment, supra note 23, at 724-25. 
109. Davies, Recovering the 01·iginal Fourth Amendment, supra note 23, at 552. 
110. It has been argued that the judiciary began undermining the common law 

remedy ascribed to the Fourth Amendment in the 1886 case Boyd v. United States, 
116 U.S. 616, 619-21, 638, in which the Court excluded various papers that were 
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Amendment from its original purpose. m This expansion of 
"protection" for individuals' privacy interest through the 
mandating of a warrant was glaringly ahistorical112 and had 
drastic implications for the standard remedy available when 
violations of the law occur.11a 

III. THE REMEDY FOR SEARCH AND SEIZURE VIOLATIONS 

A. The Tort Remedy 

At common law, the appropriate remedy for a search or 
seizure violation was a tort action in trespass or false 
imprisonment.114 Typically, if a government minister or 
official intruded upon an individual's personal property 
without a warrant and was unable to locate contraband or a 
felon, 115 then the minister was strictly liable to the 
individual in tort. 116 Far from being a constitutional or even 
legal requirement, 117 the purpose of a warrant was to 
immunize the searching official or officer from tort 
liability .118 In the event that an officer did not obtain a 
warrant and searched or seized, he was said to "ac[t] at his 

obtained via an unconstitutional statute that allowed courts to issue orders to 
subpoena invoices in customs disputes. However, the rationale the Court used to 
justify its opinion was a blending of the Fifth Amendment against self 
incrimination and the Fourth Amendment's injunction against unwarranted 
searches and seizures. Compa1·e AMAR, THE CONSTITUTION AND CRIMINAL 
PROCEDURE, sup1·a note 5, at 22, with Davies, Can You Handle the Truth?, sup1·a 
note 7, 116-17. 
111. See gene1-allyCioud, sup1-a note 13. 
112. AMAR, THE CONSTITUTION AND CRIMINAL PROCEDURE, supra note 5, at 15-

22. 
113. Thomas, sup1·a note 29, at 201--09; Davies, Recovering the Original Fourth 

Amendment, supra note 23, 724-25. 
114. Thomas, supra. note 29, at 220-24. 
115. Id. at 226-29 (assuming that there \Vas a common law procedure 

authorizing the officer to enter the private property in the first place; for example, 
common law in the colonies recognized a proto-hot pursuit doctrine). 
116. Id at 210; 2 HALE, sup1'8 note 14, at 255. 
117. Amar, The Fourth Amendment, Boston, and the Wi1·t of Assistance, sup1·a 

note 18, at 60. 
118. See Cooper v. Boot, (1785) 99 Eng. Rep. 911 (K.B.) 916; see generally Amar, 
The Fourth Amendment, Boston, and the Writ of Assistance, sup1'8 note 18, at 60. 
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peril."119 An officer's "ex post facto success" would serve as a 
defense to any civil suit; however, if he was wrong in his 
suspicion and the search proved fruitless, then he could be 
sued in tort by the subject of the search. 12° Central to the 
remedy was the idea of vindicating the rights of a property 
owner.121 

The Entick case serves as a clear illustration of the 
common law remedy in operation.122 Because the Entick 
warrant was found to be "general" and in violation of 
English law, the King's Chief Messenger, Nathan 
Carrington, who "with force and arms" broke into Entick's 
house, was found guilty of trespass and ordered to pay 
Entick the sum of three hundred pounds.123 In his highly 
celebrated opinion, the judge, Lord Camden, declared: "The 
great end, for which men entered into society, was to secure 
their property .... By the laws of England, every invasion of 
private property, be it ever so minute, is a trespass."124 
Therefore, not only was the messenger's entry into Entick's 
home wrongful, but the seizure of his private papers was 
also a trespass.125 Camden continued, writing that "[p]apers 
are the owner's goods and chattels: they are his dearest 
property; and are so far from enduring a seizure, that they 
will hardly bear an inspection."126 

119. See Gelston v. Hoyt, 16 U.S. (3 Wheat.) 246, 310 (1818) ("[alt common law, 
any person may at his peril, seize for a forfeiture to the government; and if the 
government adopts his seizure, and the property is condemned, he will be 
completely justified . ... "); see also, 2 WILLIAM HAWIGNS, A TREATISE OF THE PLEAS 
OF THE CROWN 121 (Thomas Leach ed. 1787) (1721) Gustifying an arrest when the 
individual is found guilty of the arresting crime). 
120. Amar, The Fourth Amendment, Boston, and the Writ of Assistance, supra 

note 18, at 59-60. However, as Thomas Davies has noted, "a valid warrant's 
indemnification of the executing officer did not 'preclud[e]' the victim of an 
unjustified intrusion from obtaining legal recourse." Instead, liability was placed 
upon the complainant, who gave his oath upon which the warrant was founded. 
Davies, Recovering the Original Fourth Amendment, supra note 23, at 589. 
121. Thomas, supra note 29, at 227-28. 
122. !Gan, supra notel02, at 145-46. 
123. Entick v. Carrington, (1765) 95 Eng. Rep. 807 (K.B.); 19 How. St. Tr. 1029, 

1066. 
124. 19 How. St. Tr. 1029, 1066. 
125. Thomas, supra note 29, at 222. 
126. 19 How. St. Tr. 1029, 1066. 
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A similar regime applied in cases of false arrests. 127 If an 
officer mistakenly arrested a person, even if the officer was 
armed with a writ from a magistrate or a warrant, the 
officer would be strictly liable to the innocent arrestee in a 
false imprisonment suit. 128 This rather rigid standard 
applied even in cases of innocent mistake by the 
constable, 129 such that even if there were two people with 
the same name, and the constable arrested the wrong 
subject by warrant, he was not immune from a false 
imprisonment suit by the subject.130 As Bacon declared "the 
Officer is at his Peril to take Care that he arrests the right 
Person."131 

The English common law of search and seizure, which 
was well documented, widely read, 132 and implemented in 
the colonies, 133 was intimately tied to the common law 
remedy described above.134 The common law established the 
presumptive limits of a constable's authority, and the threat 
of a lawsuit and large fines acted as the deterrent to any law 
enforcement overreaching or misconduct. 135 "Tort law 
remedies were thus clearly the ones presupposed by the 
Framers of the Fourth Amendment and counterpart state 
constitutional provisions."136 It is not surprising then that 
the newly formed states continued using the common law 
system well beyond the founding. 137 In 1795, New Virginia 
Justice published an articulation of the common law view 
that warrants immunized officers, saying that in the event a 
search for stolen goods was conducted and nothing was 
found, he who made the complaint was liable to the violated, 

127. WILLIAM NELSON, THE OFFICE A.i."'ID AUTHORITY OF A JUSTICE OF THE PEACE 
500 (1704). 
128. Id. at 499-500. 
129. CONDUCTOR GENERALIS, supra note 82, at 62, 67. 
130. NELSON, sup1·a note 127, at 500. 
131. Thomas, sup1-a note 29, at 226. 
132. Id. at 220. 
133. See Clancy, supra note 29, at 1027. 
134. See Thomas, supra note 29, at 221-22. 
135. See id. at 209, 213. 
136. AMAR, THE CONSTITUTION AND CRIMINAL PROCEDURE, sup1·a note 5, at 21. 
137. Thomas, sup1·a note 29, at 228-29. 
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innocent party.138 Even decades after ratification, the 
judiciary continued to enforce rights in this manner.1ss 

B. The Federal Exclusionary Rule 

Although persistent, the common law tort remedy could 
not prevail indefinitely. In extending the Fourth 
Amendment's protections to the criminal law context, the 
Supreme Court effectively destroyed the common law 
remedy of tort as a viable means to vindicate the victims of 
unlawful searches or seizures, for under the common law 
"innocence" had been an essential element of a civil suit 
against an officer for a violation of rights.14° 

In the 1914 decision of Weeks v. United States, 141 the 
Supreme Court revolutionized the Fourth Amendment, and 
the Justices powerfully affirmed142 their commitment to a 
modernized and ahistorical143 criminal law. 144 Fremont 
Weeks had been arrested for using the mail to illegally send 
lottery tickets.145 Local police searched his house without a 
warrant and seized several articles and papers that were 
then retained by United States marshalls to be used against 
Weeks at his trial.146 When Weeks moved the court to regain 
his affects and his motion was denied, he appealed.147 

138. Id. at 225. 
139. See Thomas, supra note 29, at 225 (citing Simpson v. Smith, 2 Del. Cas. 285 

(1817)). 
140. Id. at 217, 225. 
141. 232 U.S. 383 (1914) (holding that the Fourth Amendment requires that a 

federal officer gain a warrant for the search of a house, and the subsequent 
admission of evidence from such a search violates the individual's Fourth 
Amendment rights). 
142. See supra note 110 (explaining that an argument may be made that 

modern Fourth Amendment jurisprudence began in Boyd v. United States, 116 
U.S. 616 (1913)). 
143. But see Davies, Can you Handle the Truth?, sup1·a note 7, at 126 

(demonstrating that despite the Court's emphasis on progressive legal tenants, 
Justices still referenced history in decisions. ''For example, Justice Frankfurter 
invoked history in support of a rigorous search warrant requirement in his 
dissenting opinions in cases decided in 1947 and 1950 ... . "). 
144. JACOB W. LANDYNSKI, SEARCH AND SEIZURE AND THE SUPREME COURT: A 

STUDY IN CONSTITUTIONAL INTERPRETATION 63-66 (1966). 
145. Weeks; 232 U.S. at 386. 
146. Id. 
147. Id. at 388-89. 
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Under the common law, Weeks would not have had a 
remedy for the search and seizure violation if he was found 
guilty, but such an outcome was unpalatable to the Court. 
In his opinion, almost entirely bereft of all but one reference 
to history,148 Justice Day declared that the common law 
practice of having a warrant for the search of a home was a 
part of the Fourth Amendment itself.149 By insisting that a 
federal officer obtain a warrant in order to conduct a legal 
search, 150 the Court elevated the warrant from the mere tool 
of an officer seeking to avoid legal liability to a 
constitutionally necessary protectorate of rights, specifically 
the rights of suspected criminals.151 

Even more significantly, Justice Day announced that if 
the evidence seized by the police was to be used in trial 
against Weeks, then "the protection of the Fourth 
Amendment declaring his right to be secure against such 
searches and seizures is of no value, and, so far as those 
thus placed are concerned, might as well be stricken from 
the Constitution."152 In his opinion, Justice Day implied 
both that any evidence obtained in violation of the Fourth 
Amendment jeopardized the integrity of the judicial process 
itself, 153 and without a remedial rule of exclusion, there 
would be no effective method for deterring law enforcement 
misconduct.154 

With the Weeks decision, the Court's abandonment of 
the historical roots of the Fourth Amendment was complete. 
The Amendment's protections were now extended to the 

148. Id. at 390 Gronically, referencing an invocation of the famous maxim that 
"[E]very man's house is his castle .... "). See also sup1·a note 2 and accompanying 
text. 
149. See id. at 386, 389-90. 
150. Davies, Can you Handle the Truth?, sup1·a note 7, at 120 (drawing 

attention to the idea that an officer could conduct an unlawful search was an 
invention in its own right. Prior to this way of thinking, it was thought that if a 
law enforcement officer transgressed the bounds of lawfulness, then he was no 
longer acting \vithin his official capacity.). 
151. Such "criminal rights" refer to the individual right of being searched or 

seized by an officer with a warrant. See generally Thomas, supra note 29, at 221-
25 (discussing property·based Fourth Amendment rights under the common law 
verses the individual·privacy oriented modern Fourth Amendment). 
152. Weeks, 232 U.S. at 393. 
153. LANDYNSKI, supra note 144, at 65. 
154. Weeks, 232 U.S. at 393-94; LANDYNSICT, sup1·a note 144, at 65. 
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criminal law context, and the historical common law remedy 
of tort liability was displaced by a new remedy of exclusion. 
That Justice Day's opinion operates in direct contravention 
of English common law practice and legal precedent is 
perhaps best shown by a comparison to the 1822 response by 
Justice Story to the similar question of whether evidence 
against a criminal defendant should ever be excluded based 
upon procedural deficiencies in obtaining the evidence; 
Justice's Story's answer, steeped in history and in stark 
contrast to the Weeks Court's response is telling. He wrote: 

In the ordinary administration of municipal 
law the right of using evidence does not depend, 
nor, as far as I have any recollection, has ever 
been supposed to depend upon the lawfulness or 
unlawfulness of the mode, by which it is 
obtained. . . . [T]he evidence is admissible on 
charges for the highest crimes, even though it 
may have been obtained by a trespass upon the 
person, or by any other forcible and illegal 
means . . . . In many instances, and especially on 
trials for crimes, evidence is often obtained from 
the possession of the offender by force or by 
contrivances, which one could not easily reconcile 
to a delicate sense of propriety, or support upon 
the foundations of municipal law. Yet I am not 
aware, that such evidence has upon that account 
ever been dismissed for incompetency.1ss 

Justice's Story's pronouncement offers compelling 
evidence that, even after the Framing, the prevailing view in 
terms of the Fourth Amendment was that evidence should 
not be excluded based upon how it was obtained. 

IV. CONCLUSION 

The Exclusionary Rule, like the broader application of 
the Fourth Amendment's protections to the criminal law 

155. United States v. La Jeune Eugenie, 26 F. Cas. 832, 843-44 (C.C.D. Mass. 
1822) (No. 15,551). 
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context, has no historical basis. 1ss Indeed, the Exclusionary 
Rule is a product of the Court's abandonment of the original 
purpose of the Fourth Amendment-to prevent the 
authorization of general warrants or writs of assistance in 
customs and mercantile search cases. The only attempt to 
tie the Court's "remedy of exclusion" to any historical 
framework has been made by Thomas Davies, who notes 
that Weeks "invoked the genuinely ancient logic of 'nullity,' 
which traces to Magna Carta and was the basis for Marbwy 
v. Madison .... "157 But even Davies quickly concedes that 
exclusion was a most novel application of the nullity 
principle.158 

The lack of historical evidence supporting the 
Exclusionary Rule as an appropriate remedy for search and 
seizure violations, coupled with the overwhelming historical 
support for the common law tort remedy, compels the 
conclusion that the modern Supreme Court violated its most 
basic institutional charge-to interpret the laws-when it 
fashioned its rule of exclusion as the necessary and "just" 
remedy for criminal search and seizure violations. In 
addition to being ahistorical, this judicial choice engendered 
significant, practical social costs. Unlike the common law 
tort system, where the penalty for a property rights violation 
was paid directly by the person who violated the rights, the 
modern remedy of exclusion forces society at large to foot the 
bill. The "price," of course, is the increased likelihood, and 
in some cases, the near certitude, that crimes will go un· 
redressed and criminal offenders, including violent 
offenders, will walk free. 

The Framers' most fundamental aim in fashioning the 
protections outlined in the Fourth Amendment was the 
protection of individual property rights. It is certainly ironic 
and perhaps, even, a little sad that the modern Fourth 
Amendment is now firmly entrenched as the best hope to 

156. AMAR, THE CONSTITUTION AND CRIMINAL PROCEDURE, sup1·a note 5, at 20-
21. 
157. Davies, Can You Handle the Truth?, sup1'8 note 7, at 121. (The holding in 

Marbury v. Madison, 5 U.S. (1 Cranch) 137, 180 (1803) (that "a law repugnant to 
the Constitution is void."). 
158. Id. at 120. 



234 Regent Journal of Law & Public Policy [Vol. 5 

escape criminal prosecution by those whose entire object is 
to molest the property of others: by the burglar, the car
jacker, or the home-invader. 


