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I. INTRODUCTION 

In November 1996, the Malaysian oil tanker Suci left Singapore 
for the island of Borneo carrying 3,000 metric tons of diesel fuel. 1 Af-
ter six hours at sea, most likely in Indonesian waters, the Suci was hi-
jacked by six armed pirates.2 The pirates tied up the seventeen-man 
crew, repainted the funnel, and reportedly changed the ship's name to 
the Glory IJ.3 The next morning, fifteen crewmembers were set adrift 
in a lifeboat.4 Two engineers were kept aboard to help operate the ship 
and were released three and a half weeks later.5 Yet, even with a 
$100,000 reward and the combined efforts of the Malaysian, Indone-
sian, and Singapore navies, the Suci has never been found. 6 

Despite the perception that pirates have been relegated to history 
with its muskets and the Spanish Main, maritime piracy remains a sig-
nificant threat to international commerce and security. "Cutlasses have 
been replaced by automatic rifles and in place of parrots, rocket-
propelled grenade launchers rest on pirates' shoulders." 7 The Intema-
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1 Ports Put on Alert for Pirated Oil Tanker, THE AUSTRALIAN, Nov. 25, 
1996, at WORLD 9; Helen Gibson, A Plague of Pirates: Modern Buccaneers with 
Machine Guns Instead of Cutlasses Are Once Again the Scourge of the Oceans, 
TIME, Aug. 18, 1997 at 28. 

2 Ports Put on Alert for Pirated Oil Tanker, supra note I, at 9; Philippe B. 
Moulier & Ethan Casey, Pirates? What Pirates?, U.S. NEWS & WORLD REPORT, 
June 23, 1997, at 33. 

3 Gibson, supra note 1, at 22. 
4 Id.; see Moulier & Casey, supra note 2, at 33. 
5 RM250,000 Reward Offer for Tanker, NEW STRAITS TIMES (Malaysia), 

Dec. I, 1996, at NATIONAL 11. 
6 Id.; Andrew Bolt, US Warships Seek Pirate-Hit Tanker, COURIER MAIL 

(Queens!., Aust!.), Apr. 28, 1998, at NEWS 3. 
7 Gibson, supra note 1, at 28. 
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tional Maritime Bureau (IMB), a branch of the International Chamber 
of Commerce (ICC), reported 325 pirate attacks on shipping vessels 
around the world in 2004, down from 445 attacks in 2003.8 Pirates 
killed at least 30 seafarers, up from 21 travelers in 2003.9 Attacks in 
previous years increased from 335 in 2001 to 370 in 2002. 10 Many of 
these attacks have been in waters off the coasts of South and Southeast 
Asia, with the remainder occurring off the coasts of Africa and South 
America.11 The cost of piracy to the world economy has been esti-
mated as high as $25 billion each year.12 However, this does not tell 
the whole story, as underreporting of pirate attacks has been estimated 
at anywhere between 20 and 2,000 percent. 13 This particular problem 
has been traced to the high cost of spending extra days in port for in-
vestigation purposes and because the average loss from a pirate attack 
is often insufficient to make insurance claims. 14 

In addition to presenting a serious threat to commerce, it is reason-
able to infer that pirates have links to terrorist and separatist groups. 
Such groups are drawn in by the potential use of the hijacked ships in 
attacks similar to those of September 11, 2001, i.e., as vehicles for 
suicide attacks or even intentional oil spills.15 As a criminal enterprise, 
the profits realized by piracy may also subsidize terrorism. 16 With un-

8 Commercial Crime Services, International Chamber of Commerce (ICC), 
Annual Death Toll From Piracy Rises [hereinafter Annual Death Toll From Piracy 
Rises] (Feb. 7, 2005), http://www.icc-ccs.org/main/news.php?newsid=40. For recent 
news on maritime piracy, visit http://www.icc-ccs.org/prc/piracyreport.php. 

9 Id. 
10 Dana R. Dillon et al., ASEAN Regional Forum: Promoting U.S. Interests, 

THE HERITAGE FOUNDATION BACKGROUNDER, No. 1659, June 10, 2003, at 3, avail-
able at http://www.heritage.org/research/ AsiaandthePacific/b gl 659 .cfm. 

11 Commercial Crime Services, Int'! Maritime Bureau, ICC, Piracy and 
Armed Robbery 1 January - 31 December 2004 [hereinafter Piracy Maps], 
http://www.icc-ccs.org/prc/piracy_maps_2004.php (last visited Sept. 16, 2005). 

12 Robert Sears, Piracy Making Return on High Seas, THE PATRIOT LEDGER 
(Quincy, MA), Dec. I 6, 2002, NEWS at I. 

13 Office of Naval Intelligence & United States Coast Guard Intelligence Co-
ordination Ctr., Threats and Challenges to Maritime Security 2020 (Mar. 1, 1999) 
[hereinafter Maritime Security 2020], available at http://www.fas.org/irp/threat/ 
maritime2020fTITLE.htm. 

14 Id. 
15 See James M. Stuhltrager, Combating Terroris,n in the Environmental 

Trenches: Responding to Terrorism: Oil Pollution and Environ,nental Terrorism-
An Overview of the Potential Legal Response in the United States, 9 WIDENER L. 
SYMP. J. 401 (2003). 

16 Transnational Threats Initiative, Center for Strategic and International Stud-
ies, Transnational Threats Update [hereinafter Transnational Threats Update], Vol. 
1, no. 9, at I (June 2003), available at http://www.csis.org/tnt/ttu/ttu_0306.pdf. 
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deniable links to organized crime, pirates and terrorists alike can more 
readily obtain false passports and other documents, weakening the 
effectiveness of security procedures. 17 

The following sections of this article will address different aspects 
of piracy and their significance in combating this problem. Part II of 
this article will address the problems encountered in defining the crime 
of piracy. Part III will address the question of jurisdiction over piracy. 
Part IV will explore the current issue of piracy from the Achille Lauro 
to the current War on Terrorism. Lastly, Part V will present and ana-
lyze some possible solutions and tools that can be used to combat pi-
racy, including the efforts of international organizations and practical 
measures. 

II. DEFINING PIRACY 

It is hard to come by an objective and uniform definition of piracy. 
States have varied definitions of piracy depending on the period in 
question and the various governmental motivations and ends sought by 
each particular state. For example, in the Seventeenth Century, Spain 
declared all ships west of Greenwich and south of the Tropic of Can-
cer to be enemy vessels. 18 During World War I, the British referred to 
German submarines attacking allied shipping as pirates. 19 

The U.S. Constitution does not significantly limit the pursuit of pi-
rates.20 When written, the Constitution granted Congress the power 
"[t]o define and punish Piracies and Felonies committed on the high 
Seas, and Offences [sic] against the Law ofNations."21 This provision, 
not present in the Articles of Confederation, was added as part of an 
effort to discourage individual American states from creating diplo-
matic crises.22 The clause provides "the only specific grant of power to 
be found in the Constitution for the punishment of offenses outside the 
territorial limits of the United States."23 

Piracy cases began to come before the United States Supreme 
Court after Congress passed its first anti-piracy law in 1790.24 In 

17 
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22 

23 

24 

Id. 
See WILLIAM MCFEE, THE LAW OF THE SEA 86 (1950). 
Id. at 85. 
U.S. CONST. art I,§ 8, cl. 10. 
Id. 
THE FEDERALIST NO. 42 (James Madison). 
United States v. Suerte, 291 F.3d 366, 375 (5th Cir. 2002). 
Act of April 30, 1790, ch. 9, §§ 8-12, 1 Stat. 113. 
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United States v. Smith, 25 the Court declared that piracy had a settled 
definition under international law: "robbery, or forcible depredations 
upon the sea."26 The dissent in Smith argued the congressional power 
"to define piracy, can be attributed to no other cause, than to the un-
certaint1 which it was known existed on this subject in the law of na-
tions. "2 In United States v. Furlong,28 the Court excluded murder 
from the sttict definition of piracy, stating that "[n]or is it any objec-
tion ... that the law declares murder to be piracy .... "29 According to 
the Court, "[t]hese are things so essentially different in their nature, 
that not even the omnipotence of legislative power can confound or 
identify them. "3° Consequently, the simple robbery definition of piracy 
saw little change over the years. 

By the 1958 Geneva Convention on the High Seas, the definition 
of piracy had evolved beyond mere robbery at sea.31 The Convention 
defined piracy as follows: 

(1) Any illegal acts of violence, detention or any act of depre-
dation, committed for ptivate ends by the crew or the passen-
gers of a ptivate ship or a private aircraft, and directed: 

25 

20 

27 

28 

29 

30 

(a) On the high seas, against another ship or aircraft, or 
against persons or property on board such ship or air-
craft; 
(b) Against a ship, aircraft, persons or property in a 
place outside the jutisdiction of any State; 

United States v. Smith, 18 U.S. (5 Wheat.) 153 (1820). 
Id. at 161. 
Id. at 169-171 (Livingston, J., dissenting). 
United States v. Furlong, 18 U.S. (5 Wheat.) 184 (1820). 
Id. at 198. 
Id. 

31 United Nations Conference on the Law of the Sea: Convention on the High 
Seas, art. 15, Apr. 29, 1958, 13 U.S.T. 2312 [hereinafter Geneva Convention]. The 
1982 United Nations Conference on the Law of the Sea (UNCLOS), to which the 
United States is not a party, simply repeated the terms of the Geneva Convention 
with regard to definition of piracy. Id.; Third United Nations Conference on the Law 
of the Sea, art. 101, Dec. 10, 1982, 21 I.L.M. 1261 [hereinafter UNCLOS]. See also 
Malvina Halberstam, Terrorism on the High Seas: The Achille Lauro, Piracy, and 
the IMO Convention on Maritime Safety, 82 AM. J. lNr'L L. 269, 284 (1988) (In 
drafting the UNCLOS, "the importance and controversial nature of other matters 
apparently precluded consideration of piracy."). See generally ROBERT F. GORMAN, 
GREAT DEBATES AT THE UNITED NATIONS 223-33 (2001) (providing overview of the 
debate over the UNCLOS). 
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(2) Any act of voluntary participation in the operation of a ship 
or of an aircraft with knowledge of facts making it a pirate ship 
or aircraft; 
(3) Any act of inciting or of intentionally facilitating an act de-
scribed in sub-paragraph 1 or sub-paragraph 2 of this article. 32 

21 

This complicated definition has received its share of criticism. For 
example, one commentator described the definition as "incomprehen-
sible" in an historical context.33 Incidents such as the hijacking of the 
Achille Lauro, discussed below in Part IV, for example, have raised 
serious doubts about the adequacy of this definition because it created 
a loophole for terrorists in the "private ends" language. 

An objective definition should be adopted, focusing on the pirati-
cal act itself and not the motives of the pirates, unless the act can be 
classified as an act of war. For example, the IMB defines piracy as 
"the act of boarding any vessel with the intent to commit theft or other 
crime and the capability to use force in the furtherance of the act. "34 
This approach suggests replacing the "private-ends" requirement with 
a simple exclusion for acts of war. It should not make a difference 
whether a ship is hijacked to sell its cargo for personal profit or to fund 
terrorism-or even to use the vessel as a weapon. Rebel and separatist 
groups should not be immune from charges of piracy, especially when 
they act against foreign civilians. A more objective definition may also 
make it more politically acceptable for some states to take action 
against pirates. 

ill. JURISDICTION OVER PIRACY 

Piracy is often cited as the original rationale for universal jurisdic-
tion.35 In 1820, quoting Sir William Blackstone, the Supreme Court 

32 Geneva Convention, supra note 31. 
33 ALFREDP. RUBIN, THE LAW OF PIRACY 344 (1988). 
34 Maritime Security 2020, supra note 13. 
35 See, e.g., Kenneth C. Randall, Universal Jurisdiction Under International 

Law, 66 TEX. L. REV. 785, 803-04 (1988) (describing piracy as "the archetypal uni-
versal crime"); Anthony Sammons, The "Under-Theorization" of Universal Juris-
diction: Implications for Legitimacy on Trials of War Criminals by National Courts, 
21 BERKELEY J. INT'L L. 111, 125-26 (2003); Mark A. Summers, The International 
Court of Justice's Decision in Congo v. Belgium: How Has It Affected the Develop-
ment of a Principle of Universal Jurisdiction That Would Obligate All States to 
Prosecute War Criminals, 21 B.U. INT'L L.J. 63, 87 (2003) ("Prior to the twentieth 
century, universal jurisdiction existed for two international crimes: piracy and slav-
ery."). 
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found "[t]he crime of piracy, or robbery and depredation upon the high 
seas, is an offence against the universal law of society, a firate being, 
according to Sir Edward Coke, hostis humani generis."3 As such, a 
pirate can be tried by any state. 37 

In an 1818 piracy case before the U.S. Supreme Court, Chief Jus-
tice Marshall wrote, "[t]he constitution having conferred on congress 
the power of defining and punishing piracy, there can be no doubt of 
the right of the legislature to enact laws punishing pirates, although 
they may be foreigners, and may have committed no particular offence 
against the United States."38 This approach has allowed the U.S. gov-
ernment to pursue pirates without waiting for them to attack U.S. ves-
sels specifically. 

While flag states normally have territorial jurisdiction over their 
vessels, international conventions have codified universal jurisdiction 
over piracy.39 Article 19 of the 1958 Geneva Convention on the High 
Seas provides the following: 

On the high seas, or in any other place outside the jurisdiction 
of any State, every State may seize a pirate ship or aircraft, or a 
ship taken by piracy and under the control of pirates, and arrest 
the persons and seize the property on board. The courts of the 
State which carried out the seizure may decide upon the penal-
ties to be imposed, and may also determine the action to be 
taken with regard to the ships, aircraft or property, subject to 
the rights of third parties acting in good faith.40 

The 1982 United Nations Conference on the Law of the Sea 
(UNCLOS) repeats Article 19, as with other articles regardinjs piracy, 
reaffirming universal jurisdiction over pirates and their ships.4 

The 1985 hijacking of the Achille Lauro, discussed in Part IV be-
low, illustrated the need for a convention on maritime terrorism.42 The 

36 United States v. Smith, 18 U.S. (5 Wheat.) 153, 163 (1820) (emphasis 
added) (quoting WILLIAM BLACKSTONE, 4 COMMENTARIES, 71, 73). The Latin 
phrase quoted above means "an enemy of the human race." Hos tis Humani Generis, 
Answers.com, at http://www.answers.com/topic/hostis-humani-generis (last visited 
Feb. 6, 2006). 

37 MCFEE, supra note 18. But see RUBIN, supra note 33, at 343 (suggesting 
that universal jurisdiction, if it even exists, does not apply to piracy). 

38 United States v. Palmer, 16 U.S. (3 Wheat.) 610, 630 (1818). 
39 See Geneva Convention, supra note 31, arts. 18, 19, 13 U.S.T. 2312. 
40 Id. art. 19 (emphasis added). 
41 UNCLOS, supra note 31, art. 105, at 1289. 
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1988 Convention for the Suppression of Unlawful Acts Against the 
Safety of Maritime Navigation established an "extradite ... [or] 
prosecut[ e ]" requirement for state parties with respect to persons ac-
cused of behavior that falls within the general definition of piracy, 
though it did not refer to piracy by name. 43 The U.S. statute enacting 
this convention limits jurisdiction to activities on or against U.S. ships, 
activities by or against U.S. nationals, offenders later found in the 
U.S., and activities committed to compel U.S. action or inaction.44 As 
of December 31, 2005, the convention had been ratified by 134 coun-
tries, representing 87.37 percent of worldwide shipping.45 This list, 
however, notably excludes Indonesia and Malaysia, nations whose 
waters accounted for more than a third of reported pirate attacks in 
2004.46 

Corruption and ineffective prosecution still present a problem in 
combating piracy.47 For example, there remains the vague political 
question of to which state to extradite offenders. Several states could 
demand extradition and the convention does not control which state 
has the best claim.48 For example, following the Achille Lauro hijack-
ing, the U.S. demanded extradition of its mastermind, but dropped the 

42 Halberstam, supra note 31, at 270. See also TREATY Doc. No. 101-1, 1988 
U.S.T. LEXIS 198 (Jan. 3, 1989, letter of transmittal of the Convention for the Sup-
pression of Unlawful Acts Against the Safety of Maritime Navigation from the 
President to the Senate referring specifically to the Achille Lauro incident). 

43 Convention for the Suppression of Unlawful Acts Against the Safety of 
Maritime Navigation, art. 10, Mar. 10, 1988, 27 I.L.M. 672, 678-79. 

1. The State Party in the territory of which the offender or the alleged of-
fender is found shall ... if it does not extradite him be obliged, without ex-
ception whatsoever and whether or not the offence was committed in its ter-
ritory, to submit the case without delay to its competent authorities for the 
purpose of prosecution, through proceedings in accordance with the laws of 
that State. Those authorities shall take their decision in the same manner as 
in the case of any other offence of a grave nature under the law of that State 
... . Id. 

44 18 U.S.C. § 2280 (2005). 
45 International Maritime Organization (IMO), Summary Status of Conven-

tions, (Dec. 31, 2005), at http://www.imo.org/Conventions/mainframe.asp?topic_ 
id=247. 

46 Id.; see Piracy Maps, supra note 11. 
47 See Delphine Soulas, Poverty Stirs Turbulence in Asian Waters; Attacks on 

Ships Triple Since '93, WASHINGTON TIMES, Oct. IO, 2003, at Al 7. 
48 See generally Halberstam, supra note 31, at 295-303 (discussing the five 

bases of jurisdiction as applied to the convention). 
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request several years later after he was convicted in absentia, in It-
aly.49 

Nonconformist nations present an additional complication to exer-
cising jurisdiction. For example, despite the fact that exclusive eco-
nomic zones (EEZ) are ordinarily considered "high seas" for issues 
such as piracy,5° China has essentially declared its 200 nm EEZ to be a 
territorial sea - despite agreeing to the UNCLOS which limits territo-
rial seas to 12 nm.51 This suggests that actions normally considered 
within international waters would infringe on Chinese sovereignty. 
This issue complicated the emergency landing of an American spy 
plane on the Chinese island of Hainan in 2001 when China claimed 
surveillance flights within the EEZ, but beyond the 12 nm territorial 
sea were violations of Chinese sovereignty. 52 While 200 nm may al-
low a much greater margin of security for a coastal state, it also re-
duces the ability of other willing states to take action against piracy.53 

A significant problem exists where a nation, which remains unwilling 
to combat piracy, asserts greater jurisdiction. China in particular has 
openly hindered anti-piracy efforts: 

The Japanese bulk carrier Tenyu disappeared in September 
1998 while sailing from Indonesia to South Korea with a cargo 
of aluminum ingots. The ship reappeared in Southern China a 
few months later repainted, renamed and reflagged as a Hondu-
ran vessel. The Japanese owners were able to reclaim it only by 
using the serial number of the engine. The cargo was gone, as 
were the former crew, presumed dead. The 16 hijackers, all In-
donesians, were released without charge. 54 

49 U.S. Drops a Warrant in '85 Ship Hijacking, N.Y. TIMES, Jan. 18, 1988, at 
AS. 

50 See Geneva Convention, supra note 31, art. 1, 13 U.S.T. 2312. 
51 Dillon, supra note 10, at 5. 
52 Edith Lederer, China and U.S. Disagree Over Whether U.S. Flight Violated 

U.N. Convention, PORTSMOUTH HERALD, April 7, 2001, available at 
httr//www.seacoastonline.com/200lnews/4 7 w2.htm. 

3 For an illustration of the extent of EEZs, see Energy Information Admini-
stration, U.S. Department of Energy, South China Sea Tables and Maps (Sept. 
2003), http://www.eia.doe.gov/emeu/cabs/schinatab.html ("Competing Claims in the 
South China Sea"). 

54 Carl Mortished, Hijackers Pulled into Net of Justice, THE TIMES (London), 
May 3, 2003, at 49 (emphasis added). But see Carl Mortished, Waves of Piracy Rise 
Again in East Asia, THE TIMES (London), May 3, 2003, at 49 (reporting that in one 
incident, "after a huge outcry and evidence that the pirates had been disguised as 
Hong Kong police, the Chinese authorities arrested and executed 13 pirates."). 
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Despite the release of the hijackers, the mere act of returning the ves-
sel to its owners was referred to as "a shift in Chinese attitude in evi-
dent response to international pressure on China to crack down on 
S[outhern] Chinese ports as safe havens for hijackers."55 In stark con-
trast to Chinese inaction, India captured fourteen Indonesian hijackers 
aboard a Japanese vessel, and the hijackers were sentenced to seven 
years of hard labor by an Indian court.56 

Increased acceptance of the 1988 Convention could help to reduce 
the problem of jurisdiction as a barrier to pursuing pirates. Specifi-
cally, acceptance of the Convention's principles by nations that are 
adjacent to the greatest number of pirate attacks could be the starting 
point for more effective law enforcement in those regions.57 

IV. PIRACY AND TERRORISM 

The ability to identify and prosecute pirates is only the first step in 
eliminating piracy from the world's oceans. To prevent piracy and to 
bring pirates to justice requires action by sovereign states. As men-
tioned above, definition and jurisdiction present some complications 
and obstacles to effective enforcement. While other issues are dis-
cussed below that effect enforcement, the ensuing analysis highlights 
the issues of definition and jurisdiction in the Achille Lauro. Recent 
developments in piracy, including possible ties to terrorism, are also 
discussed. 

A. The Achille Lauro Incident 

The Achille Lauro incident presents one of the more well known 
intersections of piracy and terrorism. There was considerable debate 

55 Office of Naval Intelligence's Worldwide Threats to Shipping (May 5, 
1999), http://www.uscg.mil/hq/gm/mor/articles/natlsecurity.htm. 

56 Seafarers Press Indonesia to do More to Battle Piracy Scourge, AGENCE 
FRANCE PRESSE, May 1, 2003, at International News. 

57 In 2004, Indonesia alone accounted for over a quarter of reported pirate 
attacks around the world. See Annual Death Toll From Piracy Rises, supra note 8; 
Piracy Maps, supra note 11. See also Adam J. Young & Mark J. Valencia, Confla-
tion of Piracy and Terrorism in Southeast Asia, CONTEMPORARY SOUTHEAST ASIA, 
Aug. 1, 2003, at 269 (arguing that "disputed or porous maritime boundaries" in 
Southeast Asia may make the convention domestically unpopular). 
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over whether the incident was terrorism, piracy, or an act of war.58 On 
October 7, 1985, four members of the Palestine Liberation Front, a 
faction of the Palestinian Liberation Organization, hijacked the Italian 
cruise ship Achille Lauro en route from Alexandria to Port Said.59 The 
hijackers held approximately 400 passengers and crew hostage, de-
manding that Israel release fifty Palestinian prisoners.60 "When their 
demands had not been met, ... the hijackers shot Leon Klinghoffer, a 
[Jewish American] who was partly paralyzed and in a wheelchair, and 
threw his body and wheelchair overboard."61 The hijackers' shore con-
tact helped negotiate with E./iypt for their safe passage in exchange for 
the release of the hostages. The Achille Lauro returned to Egypt on 
October 9th.63 The next day, the Egyptian aircraft carrying the hijack-
ers and their shore contact, Abu Abbas, was intercepted by U.S. planes 
and forced to land at a NATO base in Sicily.64 Italy refused a U.S. ex-
tradition request and allowed Abbas, identified as the mastermind of 
the operation, to leave Italy.65 Abbas was ultimately convicted in ab-
sentia in Italy and sentenced to five life terms in prison.66 He was fi-
nally captured by U.S. Special Forces in April 2003 near Baghdad, 
where he had been living under the protection of Saddam Hussein.67 

Abbas died of natural causes in U.S. custody in March 2004.68 

As mentioned earlier, definitional issues arose in this incident. The 
U.S. government characterized the hijacking as "piracy," relying on 
several factors.69 First, the hijacking raised an issue concerning "pri-
vate ends" because of the indefinite line between piracy and state ac-

58 See, e.g., R.R. CHURCHILL&A.V. LOWE, THE LAW OF THE SEA 170 (2d ed. 
1988); Halberstam, supra note 31, at 269 (applying various concepts of piracy to the 
Achille Lauro aud other incidents). 

59 Gerald P. McGinley, The Achille Lauro Affair - Implications for Interna-
tional Law, 52 TENN. L. REV. 691 (1985); Halberstam, supra note 31, at 269. 

60 JOSEPH J. LAMBERT, TERRORISM AND HOSTAGES IN INTERNATIONAL LAW 4 
(1990). 

61 Halberstam, supra note 31, at 269. 
62 McGinley, supra note 59, at 692. 
63 Id. 
64 Id. at 692-93. 
65 Id. at 693; Mark Lavie, lsrael Plays Taped 'Proof' of PLO Role, CHI. TRIB., 

Oct. 18, 1985, at IC. 
66 CNN, U.S. Captures Mastermind of Achille Lauro Hijacking (Apr. 16, 

2003), http://www.cnn.com/2003/WORLD/meast/04/15/sprj.irq.abbas.arrested/ 
index.html. 

67 Id. 
68 David Johnston, Leader of '85 Achille Lauro Attack Dies at Prison in Iraq, 

N.Y. TIMES, Mar. 10, 2004, at A3. 
69 Halberstam, supra note 31, at 270. 
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tion. Because the hijacking ostensibly took place for the purpose of 
securing the release of Palestinian prisoners, it is distinguishable from 
the traditional concept of robbery at sea. The inclusion of the "private 
ends" provision in the 1958 and 1982 conventions made the question 
of piracy more subjective, dependant on whether a person is consid-
ered a terrorist or a recognized insurgent. 70 The "private ends" re-
quirement was most likely promulgated "to exclude unrecognized in-
surgents acting against a foreign government and ships acting under 
public authority."71 This interpretation could close a vital terrorist 
loophole by emphasizing the nature and nationality of the targets in-
stead of a vague question of the pirate's intent. 

A second question arising from the Achille Lauro incident is how a 
hijacking should be treated under international law. The answer to this 
question depends on whether the hijackers came aboard while in port 
or from a separate vessel. Though not an easily defensible position, the 
incident intensified the "one-ship two-ship debate."72 Because the hi-
jackers boarded in Genoa, instead of from another ship at sea, their 
actions are arguably outside the literal definition of piracy. The Ge-
neva and UNCLOS definitions include: 

Any illegal acts of violence, detention or any act of depreda-
tion, committed for private ends by the crew or the passengers 
of a private ship or a private aircraft, and directed: 

( a) On the high seas, against another ship or aircraft, or 
against persons or property on board such ship or air-
craft; 
(b) Against a ship, aircraft, persons or froperty in a 
place outside the jurisdiction of any State; 3 

The fact that the flag state maintains jurisdiction over its vessels pro-
vides one justification for the two-ship requirement.74 Regardless of 
the international law of piracy, Italy, as the flag state of the Achille 
Lauro, clearly had jurisdiction to try the hijackers.75 Because Leon 

70 See Geneva Convention, supra note 31, art. 15; UNCLOS, supra note 31, 
art. IOI; Halberstam, supra note 31, at 282. 

71 Halberstam, supra note 31, at 282. 
72 Justin S.C. Mellor, Missing the Boat: The Legal and Practical Proble1ns of 

the Prevention of Maritime Terrorism, 18 AM. U. lNT'LL. REV. 341, 379-80 (2002). 
73 Geneva Convention, supra note 31, art. 15; UNCLOS, supra note 31, art. 

101 (emphasis added). 
74 Halberstam, supra note 31, at 284-85. 
1s Id. 
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Klinghoffer, one of the hostages shot and killed by the hijackers, was 
an American, jurisdictional claims did not end with Italy, because the 
U.S. was enabled to assert passive personal jurisdiction for murder.76 

The two-ship requirement may also be based in part on the intent to 
exclude mutiny from automatically bein~ defined as piracy and be-
coming a matter of international concern. 7 Finally, given that the four 
hijackers were passengers on the Achille Lauro, it is arguable that the 
Achille Laura's hijacking fits within the definition of piracy because 
of the absence of the "another" reiuirement, found only in the first 
part of the convention's definitions.7 

In direct response to the Achille Lauro incident, the 1988 Conven-
tion outlawed acts involving hijacking, but without any reference to 
the number of ships involved. In the Achille Lauro case, each hijacker 
would have violated the Convention as a person who "seizes or exer-
cises control over a ship by force or threat thereof or any other form of 
intimidation."79 Abbas, although he was on shore, would have violated 
the Convention by aiding and abetting the hijacking. 80 The convention 
also avoided declaring all acts of violence at sea international crimes 
by only including those that are "likely to endanger the safe navigation 
of [that] ship."81 

Several additional issues have been raised by the Achille Lauro in-
cident and its aftermath. Beyond the question of whether the hijacking 
itself was terrorism, piracy, or an act of war, the rights and obligations 
of the concerned states were uncertain. 82 The 1988 Convention, how-
ever, should resolve some of these issues for the future. 

76 See United States v. Yunis, 681 F. Supp. 896, 902 (D.D.C. 1988), aff'd, 924 
F.2d 1086 (D.C. Cir. 1991) (noting that while "the Passive Personal principle tradi-
tionally has been an anathema to United States lawmakers .... [q]ualified applica-
tion of the doctrine to serious and universally condemned crimes will not raise the 
specter of unlimited and unexpected criminal liability"); Halberstam, supra note 31, 
at 297-98 (discussing passive personality when a state's nationals are targeted). But 
see RUBIN, supra note 33, at 345-46 (arguing the strength of passive personality is 
insignificant and its use may require "imperialism"). 

77 Halberstam, supra note 31, at 285. 
78 Samuel Menefee, Anti-Piracy Law in the Year of the Ocean: Problems and 

Opportunity, 5 ILSAJ. INT'L& COMP. L. 309, 312-13 (1999). 
79 International Maritime Organization: Convention for the Suppression of 

Unlawful Acts Against the Safety of Maritime Navigation, art. 3, Mar. 10, 1988, 27 
I.L.M. 668, 674. 

80 Id. at 675. ( "Any person also commits an offence if that person ... abets 
the commission of any of the offences set forth in paragraph I perpetrated by any 
person or is otherwise an accomplice of a person who commits such an offence .... "). 

81 Id. 
82 See McGinley, supra note 59, at 693. 
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B. Recent Developments 

The terrorist attacks of September 11, 2001, have significantly im-
pacted the international view of terrorism. It has been estimated that 
approximately ninety-five percent of world trade and ninety-eight per-
cent of U.S. foreign trade travels by ship, and the volume of U.S. trade 
is expected to triple between 2000 and 2020. 83 Further complicating 
matters, the vast number of containers passing through ports make 
efficient searches virtually impossible. 84 With almost all trade trans-
ported by ship, an attack leading to port closures similar to the ground-
ing of flights on September 11, 2001 could be devastating to the world 
economy. 

Some attacks on shipping have drawn increased attention to the 
vulnerability of shipping. After the attacks on the U.S.S. Cole in 2000 
and the oil tanker Limburg in 2002, attacks on cruise ships or the use 
of hijacked tankers as weapons have been recognized as serious possi-
bilities.85 It has been suggested that the Bush Doctrine-"[w]e will 
make no distinction between the terrorists who committed these acts 
and those who harbor them,"86-was enveloped into international law 
by subsequent international actions. 87 This assertion, if true, may es-
tablish a new, more obligatory tone for cooperation against terrorism. 

Immediately following the terrorist attacks of September 11, 2001, 
the U .N. Security Council passed Resolution 1368, condemning the 
attacks and calling on all nations to work together against terrorism.88 
The Resolution also "stress[ ed] that those responsible for aiding, sup-
porting or harboring the perpetrators, organizers and sponsors of these 

83 Threats from the Sky and the Seas, JAPAN TIMES, June 24, 2003; Maritime 
Security 2020, supra note 13. Here, trade volume is measured by weight. World 
ocean-going trade by value has been estimated between 75 and 80 percent. See, e.g., 
Gal Luft & Anne Karin, Terrorism Goes to Sea, FOREIGN AFFAIRS, Nov. 2004, 
available at http://www.iags.org/fa2004.html; American Association of Port Au-
thorities, U.S. Public Port Facts, at http://www.aapa-ports.org/industryinfo/portfact. 
htm (last visited Mar. 25, 2005). 

84 Mellor, supra note 72, at 341. 
85 See Transnational Threats Update, supra, note 16. On November 5, 2005, 

pirates "carrying machine guns and a rocket-propelled grenade" attacked a cruise 
ship off the coast of Somalia. CNN, Cruise Liner Outruns Armed Pirate Boats (Nov. 
5, 2005), http://www.cnn.com/2005/WORLD/africa/l l/05/somalia.pirates/. 

86 President George W. Bush, Address to the Nation on the Terrorist Attacks, 
37 WEEKLY COMP. PRES. Doc. 1301 (Sep. 11, 2001). 

87 See Benjamin Langille, Note, It's "Instant Custom": How the Bush Doc-
trine Became Law After the Terrorist Attacks of September I I, 2001, 26 B.C. INT'L 
& COMP. L. REV. 145, 146 (2003). 

88 S.C. Res. 1368, U.N. Doc. S/RES/1368 (Sept. 12, 2001). 
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acts will be held accountable."89 Two weeks later, the Security Coun-
cil passed another resolution, S.C. Res. 1373, with significantly 
stronger language.90 This resolution, legally binding on all U.N. mem-
bers, included the following provision requiring all States to: 

(a) Refrain from providing any form of support, active or pas-
sive, to entities or persons involved in terrorist acts, including 
by suppressing recruitment of members of terrorist groups and 
eliminating the supply of weapons to terrorists; 
(b) Take the necessary steps to prevent the commission ofter-
rorist acts, including by provision of early warning to other 
States by exchange of information; 
(c) Deny safe haven to those who finance, plan, support, or 
commit terrorist acts, or provide safe havens; 
(d) Prevent those who finance, plan, facilitate or commit terror-
ist acts from using their respective territories for those pur-
poses against other States or their citizens; 
(e) Ensure that any person who participates in the financing, 
planning, preparation or perpetration of terrorist acts or in sup-
porting terrorist acts is brought to justice and ensure that, in 
addition to any other measures against them, such terrorist acts 
are established as serious criminal offences in domestic laws 
and regulations and that the punishment duly reflects the seri-
ousness of such terrorist acts; 
(f) Afford one another the greatest measure of assistance in 
connection with criminal investigations or criminal proceed-
ings relating to the financing or support of terrorist acts, in-
cluding assistance in obtaining evidence in their possession 
necessary for the proceedings; 
(g) Prevent the movement of terrorists or terrorist groups by ef-
fective border controls and controls on issuance of identity pa-
pers and travel documents, and through measures for prevent-
ing counterfeiting, forgery or fraudulent use of identity papers 
and travel documents .... 91 

89 Id. 
90 S.C. Res. 1373, U.N. Doc. S/RES/1373 (Sept. 28, 2001). See generally Eric 

Rosand, Security Council Resolution 1373, the Counter-Terrorism Committee, and 
the Fight Against Terrorism, 97 AM. J. INT'L L. 333 (2003) (discussing the legal 
requirements in S.C. Res. 1373). 

91 S.C. Res. 1373, supra note 90. The rest of the resolution addresses stopping 
terrorist financing and includes some specific recommendations. 
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Both of these resolutions reaffirm the legal premise that harboring ter-
rorists is equivalent to committing acts of terrorism. A permissible 
reading of the obligation in Section 1373 to refrain from even passive 
support would require affirmative action against terrorism in order to 
avoid complicity. 

Jurisdiction over vessels on the high seas also continues to present 
a significant issue in combating terrorism. It has been widely reported 
that ships tied to terrorism fly flags-of-convenience. 92 This creates a 
significant security risk because states providing flags-of-convenience, 
by definition, exercise little control over the vessels.93 Some flag-of-
convenience states are actually landlocked, making it unlikely that 
their navies will contribute to anti-piracy efforts.94 

For example, in 2002, the Israeli Navy seized a ship loaded with 
fifty tons of weapons intended for the Palestinian Authority.95 Eventu-
ally, the Tonga-flagged vessel was traced to an Iraqi owner who had 
registered it through a Greek company.96 A series of similar incidents, 
some involving al-Qaeda, ultimately led Tonga, a South Pacific island 
kingdom with a population of just over 100,000, to close its shipping 
registry.97 In Australia, maritime workers unions have expressed con-
cerns about the security of using ships flying flags-of-convenience to 
carry military supplies.98 Reports suggest that Osama bin Laden's 
"navy" sails under flags-of-convenience, including that of Somalia.99 

92 See, e.g., Toby Eckert, "Flags of Convenience" Raise Security Concerns, 
COPLEY NEWS SERVICE, Feb. 7, 2003. 

93 Id. 
94 Threats from the Sky and the Seas, JAPAN TIMES, June 24, 2003. 
95 Philip Cornford & Sarah Crichton, The Ships That Died of Shame, SYDNEY 

MORNING HERALD, Jan. 14, 2003, at 13, available at http://www.smh.com.au/ 
articles/2003/0l/13/1041990234408.html; Eckert, supra note 92. 

96 Eckert, supra note 92. 
97 Id.; Central Intelligence Agency (CIA), The World Factbook - Tonga, 

http://www.odci.gov/cia/publications/factbook/geos/tn.html (last updated Feb. 10, 
2005). See also Transnational Threats Initiative, Center for Strategic and Interna-
tional Studies, Transnational Threats Update, Vol. I, no. 5, at 3 (Jan. 2003), avail-
able at http://www.csis.org/tnt/ttu/ttu_0301.pdf (describing Tonga's crackdown on 
its shipping registry). 

98 Frank Walker, Union Slams Solomons Supply Ship, SYDNEY SUN HERALD, 
Au1§" I 0, 2003, at 34. 

9 Al-Qaeda Plans High-Sea Terror: International Hunt Continues for 
Osama's 15-Ship "Navy" (Oct. 13, 2003) at http://www.wnd.com/news/article.asp? 
ARTICLE_ID=35047; CIA, The World Factbook- Somalia, http://www.odci.gov/ 
cia/publications/factbook/geos/so.html (last updated Feb. 10, 2005). While Somalia 
has no permanent national government, the "Republic of Somaliland" was estab-
lished by northern clans in 1991, and continues to operate independently. Id. 
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Bin Laden allegedly has access to at least twenty large sea-going ves-
sels.100 It is also believed that the explosives used to attack two U.S. 
embassies in Africa in 1998 and nightclubs in Bali in 2002 were 
smuggled in on such ships.101 

While the U.S. Coast Guard requires considerable information 
about a ship's ownership, cargo, and crew ninety-six hours before ar-
riving in port, the accuracy and reliability of this information remains 
difficult to verify. 102 One of the greatest challenges to obtaining such 
information stems from the fact that some of those organized crime 
groups involved in piracr are experts in providing false passports and 
other legal documents.10 Therefore, the logistical feasibility of reach-
ing an international agreement on forms of identification is severely 
impaired, 104 and the need for more effective law enforcement presents 
a number of difficult policy questions that require answers. 

C. Piracy in Support of Terrorism 

Traditional piracy can also serve to fund terrorist organizations. 
The most valuable cargo on ships is often the clear target of pirates, 
suggesting that shipping agents or port officials may be supplying 
them with information from ships' manifests. 105 In other areas, gov-
ernment officials are suspected of receiving payoffs to suppress inves-
tigations into pirate attacks, allowing whole ships and their cargo to 
disappear. 106 Captured ships then return to service as "phantom ships," 
repainted with new names and carrying fake documents.107 

100 Eckert, supra note 92. See also Brassed Off, THE ECONOMIST, May 18, 
2002; Transnational Threats Initiative, Center for Strategic and International Studies, 
Transnational Threats Update, Vol. I, no. 4, at 2-3 (Dec. 2002), available at 
http://www.csis.org/tnt/ttu/ttu_0212.pdf (describing actions targeting al-Qaeda 
ships). 

IOI Pact Lets U.S. Search Liberia-Flagged Ships for WMDs (Feb. 13, 2004), 
httfc://www.cnn.coru/2004/WORLD/africa/02/13/liberia.shipsearches.ap/. 

02 Notification of Arrival, Hazardous Conditions, and Certain Dangerous Car-
gos Rule, 33 C.F.R. § 160.206, .212 (2005); Eckert, supra note 92. 

103 Transnational Threats Update, supra note 16, at 1. Not only are many 
members of the crew in possession of fake identifying documents, but many of the 
ships are also being identified by forged documents, often referred to as phantom 
shifos. Gibson, supra note 1, at 22. 

04 Eckert, supra note 92. 
105 Gibson, supra note 1, at 22. 
t06 Id. 
101 Id. 
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In addition to theft at sea, pirates have also turned to kidnapping 
for ransom. In August 2003, an oil tanker carrying 1,000 tons of fuel 
oil through the Straits of Malacca was hijacked by a band of fourteen 
heavily harmed pirates, taking several members of the crew hostage 
and demanding a handsome ransom in return for their release. 108 The 
IMB believes that many of these attacks were connected to Indonesian 
Aceh rebels trying to fund their separatist movement. 109 In the Philip-
pines, Abu Sayyaf regularly abducts foreigners and then demands mul-
timillion-dollar ransoms for their release. 110 Many of these kidnap-
pings have been by boat, snatching tourists or workers from Malaysian 
and other nearby resorts and transporting them back to the Philip-
pines.111 Some hostages have escaped or been rescued by military ac-
tion, but others have been killed. 112 

Hijackings and kidnappings have also taken a more sinister turn. 
On March 26, 2003, ten pirates hijacked the chemical tanker Dewi 
Madrim off the coast of Indonesia, steering the ship for about an hour 
before leaving with some cash, the captain, and the first officer. 113 An 
article detailing the incident claimed the following: 

The temporary hijacking of the Dewi Madrim was by terrorists 
learning to drive a ship, and the kidnapping (without any at-
tempt to ransom the officers) was aimed at acquiring expertise 
to help the terrorists mount a maritime attack. In other words, 
attacks like that on the Dewi Madrim are the equivalent of the 
al-Qaeda hijackers who perpetrated the September 11th attacks 
going to flying school in Florida .... The owner of a diving 
school near Kuala Lumpnr has recently reported a number of 

ms Soulas, supra note 47, at Al 7. Siinilar attacks continue to occur, see, e.g., 
ICC, Violence Resumes in Malacca Straits (Mar. 15, 2005), http://www.icc-ccs.org/ 
main/news.php?newsid=42. 

'
09 ICC, New Brand of Piracy Threatens Oil Tankers in Malacca Straits, Sep. 

2, 2003, http://www.iccwbo.org/ccs/news_archives/2003/piracy_ms.asp. 
"

0 Abbu Sayyaf is an Islamist separatist movement tied to al-Qaeda and Je-
maah Islamiyahand, the organization responsible for the October 2002 Bali bomb-
ings. David E. Kaplan et al., The Shadow over the Summit, U.S. NEWS & WORLD 
REPORT, Oct. 20, 2003, at 29. 

111 Malaysia Yet to Uncover Location of Res011 Kidnappers, AGENCE FRANCE 
PRES SE, Oct. 25, 2003. 

112 Consular Information Sheet: Philippines, United States Department of 
State, Jan. 13, 2005, http://travel.state.gov/travel/cis_pa_tw/cis/cis_999.html. 

113 Peril on the Sea: The Threat of Maritime Terrorism, THE ECONOMIST, Oct. 
4, 2003, at 57. 
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ethnic Malays wanting to learn about diving, but being 
strangely uninterested in learning about decompression.114 

There have even been cases of pirates making off with tug boats, rais-
ing concerns that hijacked tankers could be towed into large ports.115 

In 2000, members of Abu Sayyaf abducted a resort maintenance engi-
neer, apparently because they knew he was a diving instructor and 
h d , , 116 t ey wante mstruct10n. 

V. FIGHTING MARITIME PIRACY 

Because of the increased concern with fighting terrorism, the issue 
of piracy has become an increasingly significant international issue. 
The hijacking of a foreign vessel in international or foreign waters 
could have disastrous effects on the United States or our allies. Nu-
merous measures to combat piracy have been suggested, many of 
which are either too expensive to implement or may encroach on state 
sovereignty. However, international organizations, individual states, 
and ship owners still have many options for fighting piracy. 

A. The International Maritime Organization 

The International Maritime Organization (IMO) is a specialized 
UN agency which is responsible for measures to improve the safety of 
international shipping and to prevent marine pollution from ships.117 It 
first met in 1958 as the Inter-Governmental Maritime Consultative 
Organization and was renamed in 1982.118 The membership of the 
IMO currently includes 165 states, 36 inter-governmental organiza-
tions, and 63 non-governmental organizations (including the Interna-
tional Chamber of Commerce). 119 Each member state has a seat in the 
IMO Assembly that elects the 40-seat IMO Council based on IMO 
Convention requirements. 120 Generally, the Council considers and rec-

114 

115 

116 

Id. (emphasis added). 
Id. 
Id. 

117 International Maritime Organization (IMO), Introduction to IMO [hereinaf-
ter Introduction to IMO], http://www.imo.org/About/mainframe.asp?topic_id=3 (last 
visited Sept. 20, 2005). 

11, Id. 
119 IMO, Membership, http://www.imo.org/ About/mainframe.asp?topic_ 

id=315 (last visited Sept. 20, 2005). 
120 IMO, Structure, http://www.imo.org/ About/mainframe.asp?topic_id=312 

(last visited Sept. 20, 2005). 
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ommends regulations to the Assembly that then either must be ratified 
by individual states or, if not objected to, may eventually come into 
force. 121 The IMO administers many international agreements, includ-
ing the International Convention for the Safety of Life at Sea. 122 It is 
funded by contributions from member states based on the tonnage of 
their registered fleets. 123 

The IMO has made significant contributions to fighting piracy. For 
example, one of the easiest things pirates can do to hide their crime is 
to paint a new name onto a hijacked ship and then match it to false 
documents. One solution to this problem is the lepl requirement un-
der the IMO's Safety of Life at Sea Convention, 24 that ships "have 
their International Maritime Organization (IMO) number visibly em-
bossed on their hulls."125 While this requirement is unlikely to assist in 
long-distance identification of hijacked ships, it does promise to curtail 

Id. 

The IMO Convention provides that in electing the Members of the Council 
the Assembly shall observe the following criteria: 

(a) ten shall be States with the largest interest in providing inter-
national shipping services; 
(b) ten shall be other States with the largest interest in interna-
tional seaborne trade; and 
(c) twenty shall be States not elected under (a) or (b) above which 
have special interests in maritime transport or navigation and 
whose election to the Council will ensure the representation of all 
major geographic areas of the world. 

The Members of the Council elected by the 23rd Assembly for 2004 and 
2005 are as follows: 

(a) China, Greece, Italy, Japan, Norway, Panama, Republic of 
Korea, Russian Federation, United Kingdom, United States; 
(b) Argentina, Bangladesh, Brazil, Canada, France, Germany, In-
dia, Netherlands, Spain, Sweden; and 
(c) Algeria, Australia, Bahamas, Chile, Cyprus, Denmark, Egypt, 
Ghana, Indonesia, Malta, Mexico, Nigeria, the Philippines, Poland, 
Portugal, Saudi Arabia, Singapore, South Africa, Turkey, Vene-
zuela. 

121 CHURCHILL & LOWE, supra note 58, at 18; JAMES C.F. WANG, HANDBOOK 
ON OCEAN Pouncs & LAW 302 (1992). 

122 Introduction to IMO, supra note 117. 
123 IMO, Structure, supra note 120. 
124 ICC, Electric Fence for Ships Steps up Fight Against Pirates, Jan. 23, 2003, 

http://www.iccwbo.org/home/news_archives/2003/stories/electric_fence.asp. 
See also IMO, International Convention for the Safety of Life at Sea (SOLAS), 
1974 (last amended Dec. 2004), available at http://www.imo.org/Conventions/ 
contents.asp?topic_id=257&doc_id=647 (addressing the overall safety of merchant 
shigs). 

25 ICC, supra note 124. 
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the use and sale of "phantom ships."126 Port officials and potential 
buyers will be able to confirm the identity of any given vessel.127 In 
the context of the Tenyu hijacking, discussed above, this provides sig-
nificant benefits because there the ship's "owners were able to reclaim 
it only by using the serial number of the engine."128 "According to the 
head of the IMB, tampering with the number would be easy to de-
tect."129 

When the IMO' s International Ship and Port Facility Secmity 
Code entered into force in July 2004, it significantly raised the security 
requirements for ships and ports. 130 Unfortunately, "hours before the 
new regulations were due to come into force ... only 53% of the 
world's shipping fleet" had met these requirements.131 The benefits 
and drawbacks of various technological measures available to meet the 
new requirements will be discussed below in Section D. 

In connection with IMO seaworthiness conventions, the IMO also 
manages routing schemes for international shipping. 132 While this 
scheme generally intends to reduce the likelihood of collisions through 
traffic separation, similar measures could also help prevent piracy. It 
has been suggested that coastal states should specify channels for 
tankers and then restrict access of small vessels to those areas in order 
to defend tankers from hijacking or terrorist bombings. 133 However, 
the fact that flag or port states are responsible for enforcement under 
IMO Conventions could present a problem because not all states may 
comply with the requirements or choose do so in a limited fashion. 134 

B. The International Maritime Bureau 

The International Maritime Bureau (IMB ), a branch of the Interna-
tional Chamber of Commerce, established the Piracy Reporting Centre 
in 1992 in Kuala Lumpur, Malaysia.135 Voluntary contributions from 

126 
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132 

309. 

John Parker, Foiling the 'Phantoms', TRAFFIC WORLD, Sept. 17, 2001, at 

Id. 
Mortished, Hijackers Pulled into Net of Justice, supra note 54. 
Parker, supra note 126, at 34. 
Eradicating Piracy Together, MALAYSIAN BUSINESS, Jan. 16, 2004, at 45. 
Peril on the Sea: The Threat of Maritime Terrorism, supra note 113. 
CHURCHILL & LOWE, supra note 58, at 212-14; WANG, supra note 121, at 

133 0 Dillon, supra note 1 , at 4. 
134 CHURCHILL & LOWE, supra note 58, at 217. 
135 ICC, !MB Piracy Reporting Centre, http://www.icc-ccs.org/prc/overview. 

php (last visited Sept. 20,, 2005). 
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shipping and insurance companies serve to finance the Centre. 136 The 
Centre serves in the valuable capacity of collecting piracy reports and, 
more importantly, broadcasting these reports to ships at sea each 
day. 137 These functions help coast guards learn about incidents 
quickly. 138 One of its greater achievements is the Centre's remarkable 
success rate in locating hijacked ships. Between 2002 and 2004, the 
Centre was involved in the recovery efforts following ten serious hi-
jackings; 139 nine of the ten ships were located and returned to their 
owners. 140 

Information is invaluable in combating piracy. IMB statistics are 
the primary source of information regarding maritime piracy, and 
analysis of these reports has resulted in specific recommendations for 
preventing pirate attacks. For instance, a warning for ships to stay fifty 
miles off of the Somali coast dramatically reduced pirate attacks in the 
area, 141 and sailors have successfully fought off bands of pirates with 
fire hoses. 142 Increasing awareness of the possibility of an attack simi-
lar to the attacks of September 11, 2001, could also help lessen the 
chances of hijackers successfully gaining control of potentially dan-
gerous ships. The collection and distribution of information about such 
piracy movements and efforts remains crucial in continuing the fight 
against piracy. 

C. Practical Anti-Piracy Measures 

In addition to the efforts of international organizations, there are 
many practical anti-piracy measures available to states individually 
and collectively. These measures, which include boarding suspected 
pirate vessels at sea, improving internal law enforcement, and encour-
aging international law enforcement cooperation, often present signifi-
cant legal or policy problems that must be considered. 

136 ICC, Shipping Wamed to Steer Clear of Pirate-Infested Somali Coast, July 
24, 2002, http://www.iccwbo.org/home/news_archives/2002/stories/somalia_piracy. 
asp. 

137 ICC, Organized Crime Takes to the High Seas, ICC Piracy Report Finds, 
http://www.iccwbo.org/home/news_archives/2002/piracy_report.asp (last visited 
Sept. 20, 2005). 

138 Soulas, supra note 47. 
139 ICC, Thai Authorities Arrest Hijacked Tug and Barge, Mar. 17, 2004, 

http://www.iccwbo.org/home/news_archives/2004/thai.asp. 
140 Id. 
141 

142 
Moulier & Casey, supra note 2. 
Id. 
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1. Boarding Vessels on the High Seas 

Identifying pirate ships before they attack presents a difficulty in 
combating piracy. While efforts are underway to improve surveillance 
of the oceans, boarding a ship remains the most effective method of 
investigation. However, to board a vessel, reasonable suspicion of in-
volvement in piracy or slave trade must be present.143 Pursuing bilat-
eral agreements to allow U.S. forces to board vessels of states offering 
flags-of-convenience presents a viable solution to this problem. Bilat-
eral agreements would help avoid the problems that states would en-
counter by seeking a universal right of boarding, or anything close. 
For example, the U.S. is unlikely to allow Chinese forces to board 
U.S. vessels on the high seas. 

Informal bilateral boarding agreements have already been accepted 
by U.S. courts. In United States v. Suerte, 144 the Fifth Circuit Court of 
Appeals upheld an indictment for conspiracy "to possess, with intent 
to distribute, more than five kilograms of cocaine on board a vessel 
subject to United States jurisdiction" against the captain of a ship sail-
ing from Venezuela to Europe under the Maltese flag. 145 After receiv-
ing permission from Malta, U.S. forces boarded the ship in interna-
tional waters and towed it to U.S. territory. 146 Specifically, Malta 
waived any objection to the search and "to the enforcement of United 
States laws over the freighter and its crew."147 In vacating the district 
court's dismissal of Suerte's indictment, the court held that because 
"[a] flag nation's consent to a seizure on the high seas constitutes a 
waiver of that nation's rights under international law," the Maritime 
Drug Law Enforcement Act merely codified international law by ex-
tending jurisdiction. 148 

In February 2004, the U.S. reached an agreement with Liberia, the 
world's second largest flag state, which allows the U.S. Navy to search 
Liberian vessels for "weapons of mass destruction, their delivery sys-

143 Geneva Convention, supra note 31, art. 22; UNCLOS, supra note 31, art. 
110. 

144 United States v. Suerte, 291 F.3d 366 (5th Cir. 2002). 
145 Id. at 368 (emphasis added). The captain was "a Philippine national and 

resident of Colombia," making Malta's agreement his only connection to the U.S. Id. 
at 367. 

146 Id. at 368. 
141 Id. 
148 Id. at 375-77. See also Maritime Drug Law Enforcement Act, 46 U.S.C. 

App. § 1903 (2005). 
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terns, or related material."149 Now, U.S. authorities must merely con-
tact the Liberian registry before boarding-no doubt a simple act with 
modern technology. 150 Three months later, a similar agreement was 
signed with Panama, the world's largest flag state.151 These agree-
ments provide the U.S. with the ability to respond quickly and in con-
formity with international law to possible proliferation threats on the 
high seas. Together, Liberia and Panama account for almost one third 
of the world's shipping capacity. 152 Interdiction is no longer limited to 
vessels clearly violating narrow categories of international law. 153 

Bilateral agreements with flag states may also help to avoid other 
problems which may occur by seeking major changes in international 
law. Selective delegation of rights by flag states allows them the great-
est discretion in choosing who they would allow to board their vessels 
and avoids an international legal scheme that would allow major pow-
ers to board each other's vessels at will. They also provide a practical 
way to combat piracy, terrorism, smuggling, and other crimes when 
the flag state lacks adequate resources to act on its own. 

2. Improving Internal Law Enforcement 

The level of law enforcement within some coastal states presents 
another significant problem in combating piracy. While criminal sanc-
tions applicable to convicted pirates vary significantly by nation, many 
lack the impact necessary to deter piracy154 and, therefore, are contrib-
uting to the perception that piracy can be a profitable enterprise. U.S. 
law currently provides for life imprisonment for convicted pirates, 155 

149 Proliferation Security Initiative Ship Boarding Agreement with Liberia, 
U.S.-Liber., Feb. 11, 2004, DEP'T ST. BULL., Feb. 12, 2004. 

150 Pact Lets U.S. Search Liberia-Flagged Ships for WMDs, (Feb. 13, 2004), 
[hereinafter Pact] available at http://www.cnn.com/2004/WORLD/africa/02/13/ 
liberia.shipsearches.ap/. 

151 Proliferation Security Initiative Ship Boarding Agreement with Panama, 
U.S.-Pan., May 12, 2004, DEP'T ST. BULL., May 12, 2004. 

152 See Maritime Administration, U.S. Department of Transportation, Top 20 
Merchant Fleets of the World, Sept. 29, 2004, http://www.marad.dot.gov/MARAD_ 
statistics/Flag-MFW-7-04.pdf. 

153 Pact, supra note 150. 
154 For example: an Indian court sentenced fourteen Indonesian pirates to seven 

years of hard labor for hijacking a Japanese-owned vessel; Chinese courts sentenced 
tanker hijackers to between ten and fifteen years in prison; and Indonesian authori-
ties recently sentenced a band of hijackers to two to four years' imprisonment. Sou-
las, supra note 47. 

155 Presumably, the death penalty would be available in many cases if a death 
results from piracy. See, e.g., 18 U.S.C. § 844(i) (2005) (establishing statutory provi-
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whether they commit crimes against Americans or are merely taken 
into custody by the U.S. after the fact. 156 Indonesia, on the other hand, 
has sentenced pirates to as few as 2-4 years in prison. 157 With the wa-
ters surrounding Indonesia accounting for over a quarter of pirate at-
tacks worldwide, such a significant disparity in sentences is difficult to 
reconcile.158 Indonesia has been criticized for its lack of commitment 
to fighting terrorism, even after the October 2002 Bali bombings. 159 
Indonesia has been described as a "sprawling archipelago" where pi-
rates and terrorists live "with little interference from domestic police, 
security forces, and international law enforcement."160 While authori-
ties may be trying to avoid inflaming Islamist extremism, Indonesia's 
reluctance to crack down on terrorism may also reflect an underlying 
unwillingness to crack down on crime. 161 

It may also be that the Indonesian government does not view pro-
tecting international shipping as worthy of national attention, espe-
cially when Indonesia does not receive a benefit from the shipping 
trade, which merely passes through its waters. However, anti-piracy 
measures by Indonesia would contribute to the fracturing of the finan-
cial su,gport systems of separatist groups like the Free Aceh Move-
ment.1 2 A lack of effective internal law enforcement, combined with 
the presence of an immense volume of shipping, provides a breeding 
ground for piracy. 163 Some Southeast Asian countries, including Indo-

sions regarding damage or destruction of property affecting interstate or foreign 
commerce); 18 U.S.C. § 1203 (2005) (establishing statutory provisions for death 
resulting from hostage taking); 18 U.S.C. § 2332 (2005) (establishing statutory pro-
visions with regard to murder of U.S. nationals). 

156 18 u.s.c. §§ 1651-53, 1655 (2005). 
157 Soulas, supra note 47. 
158 See Dillon, supra note 10; see also ICC, Pirate Gang Terrorising Ships off 

Indonesia (Apr. 2, 2003), http://www.iccwbo.org/home/news_archives/ 
2003/stories/gaspar.asp. 

159 Indonesia's Commitment to Fighting Terrorism Questionable, I/SS Says, 
AGENCE FRANCE PRESSE, May 14, 2003. 

160 Dillon, supra note 10. 
161 Indonesia's Commitment to Fighting Terrorism Questionable, IISS Says, 

supra note 159. See also, MARGARET THATCHER, STATECRAFf: STRATEGIES FOR A 
CHANGING WORLD 124-27 (2002) (describing some of Indonesia's internal problems 
as well as its strategic importance). 

162 See Irvin Lim, Fireball on the Water: Naval Force Protection-Projection, 
Coast Guarding, Customs Border Security & Multilateral Cooperation in Rolling 
Back the Global Waves of Terror ... From the Sea (Oct. 2003), at 14, available at 
http://www.ntu.edu.sg/idss/W orkingPapers/WP53 .pdf. 

163 For an illustration of the volume of shipping in Southeast Asia, see Energy 
Information Administration, U.S. Department of Energy, South China Sea Tables 
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nesia, cannot even agree internally whether their navies or coast 
guards have jurisdiction over piracy. 164 In the Philippines, another ar-
chipelagic state, planned military cooperation with the U.S. was can-
celled because of a constitutional ban on foreign troops operating in 
the Philippines. 165 Direct military cooperation was replaced with train-
ing and equipment assistance. 166 It should also be noted that South and 
Southeast Asia, Africa, and South America accounted for 318 out of 
325 pirate attacks (or ninety-eight percent) reported in 2004. 167 

3. International Law Enforcement Cooperation 

In some areas of the world, international cooperation is one of the 
most important means in combating piracy. In 1997, for example, 
Time reported that law enforcement cooperation between Indonesia, 
Malaysia, and Singapore sharply reduced attacks in the Straits of Ma-
lacca.168 Unfortunately, this trend does not appear to have continued. 

As a significant threat to Japanese trade, piracy in Southeast Asia 
has led to increased Japanese involvement in the region. 169 In an effort 
to combat piracy, Japan has held regional conferences and sponsored 
foreign students to attend Japan's Coast Guard Academy. 170 The Japa-
nese Coast Guard has been dispatched for training exercises with In-
dia, Malaysia, Singapore, and the Philippines. 171 However, Japanese 

and Maps (Sept. 2003), http://www.eia.doe.gov/emeu/cabs/schinatab.html ("Super-
tanker Movements" map). 

164 Mark J. Valencia, International CoRoperation in Anti-Piracy Efforts in Asia, 
at 7, available at http://www.okazaki-inst.jp/doc/0313ValenciaPaper.doc (last visited 
Mar. 25, 2005). 

165 Richard C. Paddock, An Undercurrent of Distrust Awaits Bush in Southeast 
Asia, Los ANGELES TIMES, Oct. 17, 2003, at A18. 

166 Three Abu Sayyaf Rebels Killed in Philippine Clash, AGENCE FRANCE 
PRESSE, Dec. 3, 2003. 

167 The locations of the other seven reported pirate attacks are not readily as-
certainable. For distribution within the three major areas, see Piracy Maps, supra 
note 11. 

168 Gibson, supra note 1. 
169 See generally John F. Bradford, Japanese Anti-Piracy Initiatives in South-

east Asia: Policy Fonnulation and the Coastal State Responses, CONTEMP. 
SOUTHEAST ASIA, Dec. 1, 2004, at 480. 

170 Stuart McMillan, Piracy: An Old Menace Reemerges, INT'L REV., Mar.-
Apr. 2002, at 21,24. 

171 S'pore and Japanese Coast Guards Conduct Largest Counter Terrorism 
and Piracy Exercise, CHANNEL NEWSASIA, Dec. 4, 2003, § Asia Pacific; Soulas, 
supra note 47. See also Lyna Mohammad, Brunei: Japan-Brunei Joint Effort to 
Combat Piracy, Robbery, BORNEO BULLETIN, Aug. 12, 2002. 
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law does not allow Japan to give supplies to military forces, often the 
front line against piracy, 172 and the Japanese constitution only allows 
the coast guard to use force to defend Japanese vessels. 173 These prob-
lems generate considerable debate over Japan's role in the region and 
whether the limitations of its post-World War II constitution should be 
revisited. 

Many coastal states also lack the resources to adequately deal with 
piracy in their waters. However, providing resources and assistance is 
not a simple task. From an American perspective, this can actually 
make cooperation more difficult. Other issues in international relations 
may make cooperation unlikely or exceedingly difficult. For example, 
the U.S. cut off military training and cooperation with the Indonesian 
armed forces for over a decade because of their activities in East 
Timar as well as other concerns about corruption and human rights 
abuses. 174 This leaves few options for helping such states take greater 
action against piracy. 

D. Technological Anti-Piracy Measures 

Advances in technology are also producing weapons for combating 
piracy. These measures range from defensive products to prevent or 
foil pirate attacks to more passive devices that make it easier to re-
cover hijacked ships. Electric fences are an effective defensive weapon 
against piracy. Installed along the deck of a ship, the 9,000-volt Se-
cure-Ship all-weather electric fence delivers painful but non-lethal 
shocks to intruders and alerts the crew to any intrusion.175 However, 
"the presence of electrically charged wires means the system cannot be 
used on oil tankers or other ships carrying heavily flammable materi-
als."176 The fence also comes in versions for yachts, where owners 
may have additional concerns about kidnapping.177 Despite its paten-

172 McMillan, supra note 170, at 24. 
173 Mark J. Valencia, International Co-operation in Anti-Piracy Efforts in Asia, 

at 7, available at http://www.okazaki-inst.jp/doc/0313ValenciaPaper.doc (last visited 
Mar. 25, 2005). 

174 Dillon, supra note 10, at 2. Military assistance to Indonesia was resumed in 
late 2005. Juliana Gittler, DOD to Take Greater Role in Bankrolling Foreign Mili-
taries, STARS AND STRIPES, Feb. 3, 2006, available at http://www.estripes.com/ 
article.asp ?section= 104&article=33907 &archive=true. 

175 ICC, supra note 24. 
116 Id. 
177 Secure-Marine, Secure-Ship, http://www.secure-marine.com/ship_intro.htm 

(last visited Sept. 20, 2005). More information on Secure-Ship can be found at Se-
cure-Marine' s website: http://www.secure-marine.com/. 
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tial, few ships have had electric fences installed, possibly due in part to 
its $25 ,000 price tag. 178 

Another recent technological development is the anti-piracy life 
jacket. Essentially a combination of body armor and a life jacket, it is 
designed to withstand knife and gun attacks. 179 As with all bullet-proof 
vests, however, the life jacket will only protect the torso-it increases 
the probability of survival, but does not guarantee it. This product is 
better suited for navies and coast guards that are trained to engage in 
combat. 180 

Among the more passive methods to combat piracy are satellite 
tracking devices such as ShipLoc. This system allows "shipping com-
panies to monitor the exact location of their vessels using nothing 
more than a personal computer with Internet access."181 During normal 
operation, the satellite-based system regularly reports on the ship's 
location. 182 A panic button sets off a silent alarm, alerting "the Shi-
powner, the IMB and the competent authority."183 The ease in ascer-
taining the ship's identity allows the appropriate authorities to respond 
faster, and insurance companies can save the expense of information 
rewards (and hopefully the expense of paying for losses). 184 Despite 
the IMB' s endorsement, fewer than ten percent of the fifty thousand 
ships sailing worldwide had installed ShipLoc by May 2004. 185 In 
2000, the tracking service cost less than $300 a month and was de-
scribed as "far less expensive than any other anti-piracy tracking sys-
tem currently on the market."186 

The expense alone continues to impede widespread nse of many 
anti-piracy solutions, despite all of the technological advances in re-

178 See Ben Webster, Penny-Pinching Ship Owners Neglect Safety, TIMES 
(London), Oct. 31, 2003, at 25 (reporting that by October 2003, "only four vessels 
had been equipped with the fences."). 

179 P.T. Bangsberg, New Life Vests Offer Pirate Protection, JOURNAL OF 
COMMERCE, Aug. 16, 2000. 

1so Id. 
181 ICC, Anti-Piracy Tracking Device to be Introduced, Feb. 5, 1999, at 

http,:l/www.iccwbo.org/home/news_archives/1999/anti_piracy_tracking_system.asp. 
82 ShipLoc, How It Works, http://www.shiploc.com/html/how_it_works.html 

(last visited Sept. 20, 2005). 
183 ShipLoc, About ShipLoc, http://www.shiploc.com/html/about_shiploc.html 

(last visited Mar. 25, 2005). 
184 John Parker, Tracking Ships Online, TRAFFIC WORLD, June 19, 2000, at 45. 
185 Ted McKenna, Standing Watch: Marititne Nations Turn to Surveillance 

Technology to Cope with Terrorism, Illegal Fishing, and More, JOURNAL OF 
ELECTRONIC DEFENSE, May 1, 2004, at 40. 

186 Parker, supra note 184. 
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cent years. Educating sailors about simpler solutions may pay off 
faster than expensive equipment and upgrades. Armed sailors certainly 
present a significant deterrent to pirates; however, such a step must be 
taken in consideration of the many legal and contractual reasons many 
sailors are not permitted to be armed. 187 Some simple recommenda-
tions have proven to be effective, including fighting pirates with fire 
hoses, maintaining vigilant surveillance of the ship's surroundings, 
and piracy alerts such as those sent out by the IMB. 

VI. CONCLUSION 

Despite popular perceptions to the contrary, maritime piracy re-
mains a significant threat. In addition to the hazard of piracy along the 
world's major shipping routes, the relationship between piracy and 
terrorism presents a threat to all coastal nations. Action must be taken 
to fight piracy and stop its use as a tool and weapon of terrorists. 

Article 14 of the Geneva Convention on the High Seas establishes 
a duty for all states to "co-operate to the fullest possible extent in the 
repression of piracy on the high seas or in any other place outside the 
jurisdiction of any State."188 However, the traditional definition of pi-
racy contains potential loopholes for terrorists, likely discouraging true 
repression of piracy. An improved definition should focus on the pi-
ratical act itself, not the arguable objectives of the "pirates." 

Because piracy on the high seas is traditionally the subject of uni-
versal jurisdiction, states which are reluctant to combat piracy should 
at least defer to those states that are willing to take on the task. Be-
cause pirates require a safe haven, the duty to cooperate should be un-
derstood to include the repression of piracy within each state's territo-
rial jurisdiction. Increased acceptance of the 1988 Convention for the 
Suppression of Unlawful Acts Against the Safety of Maritime Naviga-
tion is crucial because every state must agree to either extradite or 

187 Moulier & Casey, supra note 2 (stating that "[o]n most of the world's 
28,500 merchant vessels, sailors are not armed."); Gibson, supra note 1 (stating that 
"civilian cargo ships make soft targets for pirates who have upgraded their weapons 
while their victims have gradually been disarmed. 'In the old days, pirates carried 
cutlasses, but you did, too,' says [British tanker master Captain] McDowall. 'Now 
we are forbidden to carry weapons on board.'"; Thomas Land, Insurance Review: 
Industry Backs Latest Plan to Move Against Pirates: Safety, LLOYD'S LIST, Mar. 31, 
2000, at 22 (stating that "the deployment of firearms on board merchant vessels con-
stitutes a serious offence under the law of several countries and could breach insur-
ance contracts" and discussing plans to use mercenaries as "anti-piracy squads."). 

188 Geneva Convention, supra note 31, art. 14. 
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prosecute certain criminals, including pirates, who are found in its ter-
ritories - essentially prohibiting the existence of safe havens. Further-
more, when discussing terrorists as pirates, the U.N. Security Council 
may have already established this duty through its resolutions after 
September II, 2001. 

Activities by the IMO and IMB show some promise in reducing 
the threat of piracy. Ship routing promises to enhance security in cer-
tain high-traffic straits, and the requirement of embossed IMO num-
bers may also reduce the profitability of piracy by making it increas-
ingly difficult to operate "phantom ships." Continued and improved 
dissemination of information about pirate attacks by organizations 
such as the IMB should also continue to help reduce successful at-
tacks. 

To continue the fight against piracy and terrorism, states should 
pursue bilateral agreements to allow the navies and coast guards will-
ing to fight piracy to board vessels, especially those flying flags of 
convenience. Coastal states must be encouraged and possibly given 
assistance to protect shipping and eradicate safe havens. Eliminating 
safe havens may also require consistently tough sentences for piracy 
while attempting to stem corruption. 

Among the technological measures for combating piracy, use of 
satellite tracking systems should be encouraged. Increased use of such 
devices could discourage piracy by making it less profitable. Insurance 
companies should encourage the use of anti-piracy devices by passing 
on savings to cooperative ship owners in the form of lower rates. 

In the end, a combination of international cooperation and simple 
security measures on each ship is necessary to lessen the threat of 
maritime piracy. This coordinated effort will enhance the security of 
both ships at sea and coastal states. 


