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I. INTRODUCTION 

Among the approximately fifty military tribunals convened in 
various locations throughout what had been the Pacific Theatre of 
World War II during the period of 1945-1951, only one addressed the 
issue of forced sexual slavery. 1 This tribunal, conducted in 1948 by the 
Dutch in what is now Jakarta, Indonesia, prosecuted the forced sexual 
servitude of thirty-five Dutch women.2 However, the tribunal ignored 
the far more significant number of native Asian women throughout the 
Pacific region who had also been forced into sexual slavery by the 
Japanese military from 1931 to 1945.3 Fifty-five years later, the plight 
of these women still goes virtually unnoticed by the rest of the world. 
How has one of the most tragic large scale abuses of human rights 
been so quietly dismissed by the international community, and what 
can be done to provide justice to the few aging survivors who remain? 

This article will examine the legal and political history of the 
"comfort women" system and its victims' attempts to seek justice, and 
will recommend an avenue for their relief. The first section of the 
article begins with an explanation of the comfort system, including its 
purpose and establishment. The second section of the article will 
explore Japan's legal responsibility to the "comfort women." The third 
section details Japan's postwar response to the "comfort women's" 
claims and its meager attempts made to compensate them. The last 
section of the article will examine the possibility of United States 
federal courts as an instrument ofrelief for former "comfort women." 

J.D. Candidate, Regent University School of Law; B.A., University of 
South Carolina, 1999. 

1 C. Sarah Soh, Japan's Responsibility Toward Comfort Women Survivors, 
JRRI Working Paper No. 77, at http://www.icasinc.org/lectures/soh3.html (last 
visited on Feb. 6, 2003) [hereinafter Survivors]. 

2 Id. 
3 Id. 
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The term "comfort women" is used throughout this article to 
describe the thousands of young girls and women who were forced 
into sexual slavery by the Japanese military from 1931 to 1945. 
Because this disturbingly inappropriate label was "originally coined by 
the Japanese (from ianfu for comfort), previous authors have been 
understandably hesitant to use it without quotation marks."4 Out of 
respect for the victims of the Japanese gender-based crimes, this article 
will continue the practice of using quotation marks around "comfort 
women."5 

II. THE "COMFORT WOMEN" SYSTEM 

Military "comfort women" were women of various social 
circumstances, ethnic and national backgrounds who became sexual 
laborers for the Japanese troops before and during World War II. 6 It is 
not precisely known how many women were forced to labor in 
military brothels throughout Japanese occupied Asia, but estimates 
range from 80,000 to as many as 200,000. 7 Up to eighty percent of 
those women were Korean; others were from Japan, the occupied areas 
of Taiwan, the Philippines, Indonesia, Burma, and the Pacific Islands. 8 

Some of these "comfort women" were minors sold into brothels by 
their families. 9 Many of the "comfort women" were deceftively 
recruited into the "comfort women" system by middlemen. 1 "Still 
others were forcibly abducted." 11 It is estimated that of all the women 
who were forced into sexual servitude as "comfort women," seventy 
percent died from their treatment. 12 Of those who did not perish from 
the conditions or treatment, many were murdered after the Japanese 

4 Christopher P. Meade, From Shangai to GloboCourt: An Analysis of the 
Comfort Women's Defeat in Hwang v. Japan, 35 VAND. J. TRANSNAT'L L. 211, n. l 
(January, 2002). 

5 See Etsuro Totsuka, Commentary on a Victory for "Comfort Women": 
Japan's Judicial Recognition of Military Sexual Slavery, 8 PAC. RIM L. & POL'Y J. 
47, 48 (1999); David Boling, Mass Rape, Enforced Prostitution, and the Japanese 
Imperial Army: Japan Eschews International legal Responsibility?, 32 COLUM. J. 
TRANSNAT'L L. 533, 539 (I 995). 

6 Survivors, supra note 1. 
7 Id. 
R Id. 
9 Id. 
IO Id. 
II Id. 
12 Hwang Geum Joo v. Japan, 172 F. Supp. 2d 52, 55 (D.D.C. 2001). 



2003] Will JAPAN FACE ITS PAST? 147 

surrender to the Allies in an attempt to destroy any evidence of the 
atrocities committed. 13 

The attempts of the Japanese to cover up the "comfort women" 
system were futile. Instead, Japan offered various justifications. First, 
it maintained the "comfort women" system to enhance the morale of 
the military through recreational sex. 14 The "comfort women" system 
was intended to prevent soldiers from committing random acts of 
sexual violence against the women of occupied territories, as in the 
Nanking Massacre of 1937. Over twenty thousand cases of rape were 
reported to have occurred during the Nanking Massacre. 15 Many of the 
victims were gang raped and then killed. 16 Secondly, Japan offered a 
more mystical justification for the "comfort women" system. Japan 
asserted that "it was a common belief that soldiers should not die as 
virgins, and many thought that sex before battle protected soldiers 
against death."17 Finally, in defense of the practice, Japanese military 
authorities maintained their concern for the health of the troops by 
carefully monitoring each comfort station for the spreading of sexually 
transmitted diseases. 18 

As military expansion increased before and during World War II, 
so did the demand for "comfort women." In response, the Japanese 
government increasingly utilized more brutal methods of coercion and 
violence in recruiting "comfort women," but its abilities to keep even 
the minimal degree of humane conditions dwindled rapidly. 19 

Conditions in the "comfort stations" were unspeakably cruel. The 
system involved issuing tickets to Japanese soldiers which could be 

13 GEORGE HICKS, THE COMFORT WOMEN: JAPAN'S BRUTAL REGIME OF 
ENFORCED PROSTITUTION IN THE SECOND WORLD WAR 152-158 (Norton,W.W. & 
Company, Inc. I 995) (I 997) Among numerous stories of the murder of "comfort 
women" as Japanese forces retreated, the author recounts a particularly horrific tale 
of a Japanese commanding officer who, doubting that Korean "comfort women" who 
had been stationed near the front lines would commit suicide with the Japanese 
forces, ordered one of his men to throw a grenade into the women's bunker while 
they slept. Id. 

14 Survivors, supra note I. 
15 WWW Memorial Hall of the Victims in the Nanjing Massacre (1937-1938), 

at http://www.arts.cuhk.edu.hk/NanjingMassacre/NM.html (last visited Feb. 22, 
2004). 

16 Id. 
17 Meade, supra note 4, at 220. 
18 Survivors, supra note 1. 
19 Report on Violence Against Women, U.N. Commission on Human Rights, 

52nd Sess., Agenda Item 9(a), U.N. Doc. E/CN.4/1996/53/Add. I (1996) [hereinafter 
Violence Against Women]. 
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redeemed for sexual services. 20 "Comfort women" were actually 
identified as military supplies on official military documents, keeping 
up the appearance of the women being military necessities. 21 The 
women were forcibly confined and repeatedly raped by as many as 
forty men a day.22 Women who resisted were beaten and sometimes 
murdered. 23 Also, despite the Japanese government's stated goal of 
preventing the spread of sexually transmitted diseases, venereal 
disease was rampant. 24 Many "comfort women" became sterile as a 
result, and many of the survivors continue to suffer from infection, 
scarring, and permanent injury to their health. 25 

Life did not improve for many survivors of the "comfort women" 
system after the war.26 Many felt so humiliated that they never 
returned home.27 Those who returned home often faced rejection by 
friends and family. 28 Many of those women were forced to live in 
poverty and shame.29 Many former "comfort women" were so 
traumatized by their experiences, they have found it impossible to 
function in normal society.30 Because of the emotional pain they 
endured, a high number of former "comfort women" never married.31 

Repeatedly, former "comfort women" have stated their miserable 
experiences have left them permanently scarred-mentally, 
emotionally, and physically. 32 

20 Id. 
21 Angela M. Higgins, Comment, Else We Are Condemned to Go From 

Darkness to Darkness: Victims of Genderbased War Crimes and the Need for Civil 
Redress in U.S. Courts, 70 UMKC L. REV. 677, 681 (2002) (noting that comfort 
women were identified on army shipping manifests under the category "war 
supplies." Id. at n.37). 

22 Hwang Geum Joo v. Japan, 172 F. Supp. 2d 52, 55 (D.D.C. 2001). 
23 Id. 
24 

25 
Violence Against Women, supra note 19, at 11.C. para. 7. 
Hwang v. Japan, 172 F. Supp. 2d, at 55. 

26 Meade, supra note 4, at 215. 
21 Id. 
28 Leslie Casimir, Koreans Raise Painful Issue: Woman Wants Justice for 

Japan's WWII Sex Slaves, DAILY NEWS (N.Y.}, Nov. 2, 2000, at 2. 
29 Id. 
30 

31 
Higgins, supra note 21, at 70 I. 
Meade, supra note 4, at 215. 

32 Id. 
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III. ESTABLISHING JAPAN'S CULPABILITY 

In order to establish Japan's culpability in violating the human 
rights of the "comfort women," it is necessary to examine international 
law as it existed at that time. This section will discuss the internal legal 
and political aspects of Japan's establishment of the "comfort women" 
system, and how that system conflicted with various international law 
principles Japan had agreed to uphold. Japan could be held liable if it 
violated principles of customary international law by establishing the 
"comfort women" system. 33 

In the earlier days of the Japanese military expansion into Asia, 
Emperor Hirohito enacted Imperial Ordinance No. 519, 34 providing 
legal grounds for recruiting "comfort women."35 The emperor's order 
gave official sanction for the government to establish a system of 
"comfort women. "36 Japan had, in effect, sanctioned the new industry 
of kidnapping women for the purpose of rape. 37 The Meiji 
Constitution, adopted in 1889, guarantees basic fundamental human 
rights for Japanese citizens, however, these rights could be forfeited in 
the event of war or national emergency if the Emperor felt it was 
necessary.38 In this case, Emperor Hirohito forfeited the basic rights of 
women to become sexual slaves to the active military. Therefore, the 
fact that the origins of the "comfort women" system can be traced back 
to a government order shows that Japan can be held liable for these 
crimes, especially in light of its responsibilities to protect its own 
citizens from sexual slavery. 

Japan was bound to recognize customary international law, even 
though Ja.pan did not sign any treaty in conjunction with this 
principle.3 Dating back to 1876, Japan has a long history oflooking to 

33 See Statute of the International Court of Justice, art. 38b (1945), available 
at http://www.icj-cij.org/. 

34 See Hirohito OKd Sex Slaves, KOREA NEWS REV., Feb. 15, 1992, at 6. 
35 See Yvonne Park Hsu, Comfort Women from Korea: Japan's World War II 

Sex Slaves and the legitimacy of Their Claims for Reparations, 2 PAC. RIM L. & 
PoL'Y J. 97, 105 (Winter 1993). 

36 Hirohito OKd Sex Slaves, supra note 34. 
37 Rhonda Copelan, Women and War Crimes, 69 ST. JOHN'S L. REV. 61, 66 

(Winter-Spring 1995). 
3' CONSTITUTION OF THE EMPIRE OF JAPAN, reprinted in JAPANESE LEGAL 

SYSTEM: TEXT AND MATERIALS, app. I ch. II, art. 23 {Meryll Dean ed., London: 
Cavendish Pub., 1997) [hereinafter LEGAL SYSTEM]; see also Meiji Constitution, ch. 
II, art. 31. 

39 Commission on the Responsibility of the Authors of the War and on 
Enforcement of Penalties, Versailles, March 1919, 14 AM. J. INT'L L. 95, 95 (1920). 



150 REGENT JOURNAL OF INTERNATIONAL LAW [Vol. 2:145 

international law norms where its civil code is silent.40 Japan should 
have followed this tradition when resolving the question of whether 
the recruitment of women into the "comfort system" breached the 
women's basic human rights. If that is the case, it would establish a 
legal responsibility for Japan and provide a legal basis for 
compensation claims by the surviving fo1mer "comfort women." 

The Meiji Constitution contained no express provision addressing 
the force of treaties upon domestic law or whether these treaties 
acquired domestic legal force. 41 However, the Japanese judicial system 
has not been as silent on the issue. In 1928, the Great Court of 
Judicature, the highest Japanese court under the Meiji Constitution, 
recognized the domestic validity of customary international law.42 The 
theory of Japan's reliance on international law is further advanced by 
subsequent court decisions interpreting the Constitution of 194 7 to 
require international treaties entered into by Japan to serve as the 
supreme law of the land.43 

One such international treaty that Japan signed was the 1907 
Hague Convention Respecting the Laws and Customs of War on Land 
("Hague Convention").44 The Hague Convention was one of the most 
important international documents of the time period because it 
codified the laws of war. 45 One provision, Article 46 of the Hague 
Convention states, "[f]amily honor and rights, the lives of persons, and 
private property, as well as religious convictions and practices must be 
respected."46 This Article is arguably a precursor to subsequent human 
rights laws because it also prohibits the torturing of both civilians and 
combatants.47 The language regarding protecting "family honor and 
rights" and "religious convictions and practices," would encompass a 

40 See Kenneth L. Port, The Japanese International Law '"Revolution" 
International Human Rights and It's Impact on Japan, 28 STAN. J. INT'L L. 139, 
155-56 (Fall 1991). 

41 See Yuji Iwasawa, The Relationship Between International Law and 
National Law: Japanese Experiences, 64 BRIT. YEARBOOK OF INT'L L. 333, 344 
(1994). 

42 

43 
LEGAL SYSTEM, supra note 39, at app. II, ch. x, art. 98. 
Id. 

44 See Convention Respecting the Laws and Customs of War on Land and 
Annexed Regulations, Oct. 18, 1907, 36 Stat. 2277. 

45 See id. 
46 Id. at art. 46. 
47 Karen Parker & Jennifer F. Chew, Compensation for Japan's World War II 

War-Rape Victims, 17 HASTINGS INT'L. & COMP. L. REV. 497, 520 (1994). 
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prohibition against rape.48 One portion of the Hague Convention, 
known as Martens Clause, expanded on the idea that: 

Until a more complete code of laws of war has been issued ... in 
cases not included in the regulations . . . the inhabitants and 
belligerents remain under the protection and the rule of the principles 
of the law of nations, as they result from the usages established 
among civilized peoples, from the laws of humanity and the dictates 
f bl . · 49 o pu 1c conscience. 

The Clause was based upon, and took its name from, a declaration 
read by Professor van Martens, the Russian delegate at the Hague 
Peace Conferences of 1899.50 The Clause was originally written to 
resolve the dispute on the legal status of armed civilians against 
occupying forces, 51 but it has subsequently been expanded to cover 
civilians more broadly in various but similar versions in later treaties 

1 . d fl' 52 regu atmg arme con 1cts. 
This expansion of the application of the Martins Clause has caused 

major inte:pretation problems within the international legal 
cornmunity.5 

In its most restricted interpretation, the Clause serves as a reminder 
that customary international law continues to apply after the adoption 
of a treaty norm. A wider interpretation is that, as few international 
treaties relating to the laws of armed conflict are ever complete, the 
Clause provides that something which is not explicitly prohibited by . . fi . d 54 a treaty 1s not 1pso acto perm1tte . 

" Id. 
49 See Convention for the Protection of Civilian Persons in Time of War, Aug. 

12, 1949, 6 U.S.T. 3516, 75 U.N.T.S. 287. 
50 The life and works of Martens are detailed by V. Pustogarov, Fyodor 

Fyodorovich Martens (1845-1909) -A Humanist of Modern Times, 312 lNT'L REV. 
OF THE RED CROSS 300, 300-14 ( 1996). 

51 Rupert Ticehurst, The Martens Clause and the Laws of Armed Conflict, 317 
lNT'LREV.OFTHEREDCROSS 125', 125 (]997). 

52 Convention for Respecting the Laws and Customs of War on Land, 
reprinted in A. ROBERTS & R. GUELF, DOCUMENTS ON THE LAWS OF WAR 45 
(Clarendon Press, Oxford, 2d ed. 1989); Conventions for the Protection of War 
Victims, Aug, 12, 1949, 6 U.S.T. 3516., op. cit., pp. 169-337; 1977 Additional 
Protocol 1, art. 1(2), op. cit., p. 390, and 1977 Additional Protocol II, Preamble, op. 
cit., 449; 1980 Weapons Convention, Preamble, op. cit., 473. 

53 Ticehurst, supra note 51, at 126. 
54 Id. 
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These preemptory norms, or rules of jus cogens55 are the highest 
rules of international law, which overturn all contrary laws. The 
principles Martins Clause refer to are derived from several sources.56 

They are usages established between civilized nations, the laws of 
humanity, and the requirements of public conscience. 57 "The Martens 
Clause provides authority for looking beyond treaty law and custom to 
consider principles of humanity."58 The "principles of humanity" are 
defined as "prohibiting means and methods of war which are not 
necessary for the attainment of a definite military advantage. "59 

Implicit in this principle is that "non-combatants shall be spared as far 
as possible."60 

Within the context of Japan's legal responsibility for the "comfort 
women" system, almost every theory advanced is predicated on some 
form of jus cogens rules reflecting general principles of humanity.61 

This argument is made because these norms reflect international 
customary law. 62 Protection from slavery ( and in this case, sexual 
slavery) is said to be an obligation erga omnes63 arising out of 
international human rights law. Customary international law provides 
an explanation of Japan's obligation toward human rights. 64 

The existence of various treaties and agreements established in the 
early half of the Twentieth Century show an awareness of the need to 
protect women and girls from international prostitution. Among the 
treaties are the 1904 International Agreement for the Suppression of 
the White Slave Traffic, 65 the Convention to Suppress the Slave Trade 

55 Karen Parker & Lyn Neylon, Jus Cogens: Compelling the law of Human 
Rights, 12 HASTINGS lNT'L. & COMP. L. REV. 411, 416 (1989) (noting jus cogens 
refers to 11known11 law or "cogent law11

). 
56 Ticehurst, supra note 51, at 128. 
s1 Id. 
SR Id. 
59 Id. at 129; see EDWARD KWAKWA. THE INTERNATIONAL LAW OF ARMED 

CONFLICT: PERSONAL AND MATERIAL FIELDS OF APPLICATION 36 (Kluwer Academic 
Publishers 1992). 

60 Ticehurst, supra note 51, at 129. 
61 Parker & Chew, supra note 47, at 515. 
62 Id. at 521. 
63 Id. at 526 n.126. Erga omnes means "flowing to all," and it is used to 

designate concepts that are or should be the concern of all states. 
64 Meade, supra note 4, at 224. 
65 International Agreement for the Suppression of the "White Slave Traffic," 

Mar. 18, 1904, 1 L.N.T.S. 83 [hereinafter White Slave Traffic]. 
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and Slavery of 1926,66 and the 1933 International Convention on the 
Suppression of Traffic in Women of Full Age67 These conventions 
proved the existence of international restriction of sexual slavery to the 
global community. Despite Japan's obligation to adhere to customary 
law, they were not party to these agreements. 68 But, Japan was on 
notice of the le!al and moral implications stemming from its system of 
sexual slavery. 9 

Evidence exists that Japan was aware of its international 
obligations and actively sought to circumvent them. 70 Japan was a 
party to the International Convention for the Suppression of the Traffic 
in Women and Children (1922 Convention) at the time Japan was 
establishing the "comfort women" system.71 The "[1922] Convention 
both condemned the traffic of women and children and created 
affirmative duties on signatory states to prevent it."72 "Article 14 of the 
1922 Convention allowed the colonial powers to exclude their colonies 
from the scope of the 1922 Convention's protections."73 Japan 
expanded this exclusion of the 1922 Convention to apply to its 
occupied territories, which allowed Japan to take women from the 
colonies and ship them to the occupied territories for sexual 

1 · · 74 exp 01tatlon. 
Japan also signed onto the International Labor Organization 

Convention No. 29 on Forced or Compulsory Labor (!LO 
Convention). 75 The !LO Convention defined "forced labor" as "all 
work or service which is exacted from any person under the menace of 
any penalty and for which the said person has not offered himself 
voluntarily."76 When coupled with the prior treaties discussed 

66 International Convention to Suppress the Slave Trade and Slavery, Sept. 25, 
1926, 46 Stat. 2183, 60 L.N.T.S. 253 [hereinafter Slavery Convention]. 

67 International Convention for the Suppression of the Traffic in Women of 
Full Age, Oct. 11, 1933, 150 L.N.T.S. 431 [hereinafter Traffic in Women]. 

" Meade, supra note 4, at 224. 
69 Id. at 224-25. 
70 Id. at 221. 
71 Id. 
72 Id.; see also International Convention for Suppression of the Traffic in 

Women and Children, Mar. 31, 1922, 9 L.N.T.S. 41 [hereinafter Traffic in Women 
and Children]. 

73 Traffic in Women and Children, supra note 72. 
74 Meade, supra note 4, at 222. 
1s Id. 
76 International Labour Organization C29: Convention Concerning Forced or 

Compulsory Labour, adopted June 28, 1930, art. 2, 39 U.N.T.S. 55, available at: 
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regarding international prostitution, it is logical to conclude that forced 
prostitution is forced labor, and is forbidden under international law. 
Signature parties of the !LO Convention-such as Japan-"were 
required to ensure that penalties for violating its provisions were 
'adequate' and 'strictly enforced."'77 Consequently, due to Japan's 
membership with the Hague Convention, and its party status with the 
ILO Convention-both of which condemn sexual slavery, it is clear 
that Japan knew of the legal implications and its culpability in 
operating the "comfort women" system. 

IV. JAPAN 's POST-WAR RESPONSE TO FORMER "COMFORT WOMEN" 

No Japanese leaders were punished for the mistreatment of 
"comfort women" by the International Military Tribunal for the Far 
East (Tokyo Tribunal), despite evidence of such abuses. 78 A key 
reason for this lack of punishment was because one of the presiding 
Allied Powers, the United States, had been complicit in the practice 
after the war ended. 79 The Japanese government offered "comfort 
women" to American soldiers as an official policy.80 The policy was 
intended as a protection against anticipated sexual assaults on Japanese 
women by American forces. 81 The policy and its rationale reflected the 
same justification Japan had used to establish the "comfort women" 
system for its own military. 82 "However, plagued by the rampant 
spread of venereal diseases, the comfort facilities of the RAA 
(Recreation and Amusement Association) were closed by the end of 
March 1946, several weeks before the Tokyo Tribunal began."83 

For whatever reason the Japanese leadership was never made to 
answer for the 'comfort women" system, and thus it was never 
considered a war crime. Japan did make numerous agreements after 
the war, which it claims absolves the country from any demand of 
compensation from war crime victims. Japan asserts that all post-war 
claims of compensation have been absolved by the treaties and 

http://www.dol.gov/lLAB/media/reports/iclp/sweat2/appendix3.htm (last visited Feb. 
27, 2004); see Meade, supra note 4, at 223. 

77 Meade, supra note 4, at 223-24. 
78 Survivors, supra note 1. 
79 Id. 
'
0 Id. 

RI Id. 
" Id. 
" Id. 
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bilateral agreements ending the war. 84 The Japan-Korea Settlement of 
Claims Agreement is an example of Japan's contention. 85 Article 2 of 
the Agreement states: '" [ t ]he Contracting Parties confirm that problem 
[sic] concerning property, rights, and interests of the two High 
contracting Parties and their nationals-including juridical persons-
and concerning claims between the Contracting Parties and their 
nationals ... is settled completely and finaUy. "'86 

Despite Japan's position that it has no legal liability to the 
"comfort women," Japan has acknowledged a moral responsibility. 
This responsibility was evidenced through Japan's establishment of the 
Asian Women's Fund (A WF) whose purpose was to provide a national 
apology to former "comfort women," and to further the 
reestablishment of honor and dignity of women. 87 

The fund's activities fall into four categories: I) to deliver two 
million yen (around US $18,000 depending on the exchange rate 
used) to each survivor-applicant as 'atonement money' raised from 
the Japanese people, accompanied by letters of apology from the 
Prime Minister and the A WF president; 2) to implement government 
programs for the survivors' welfare; 3) to compile materials on the 
comfort women for the historical record; 4) to initiate and support 
activities that address contemporary issues of violence against 
women.88 

A WF, essentiaUy a nominal government institution, is viewed by 
many former "comfort women" as a poor substitution for 
compensation for their abuse.89 The projects undertaken by the A WF 
are the financial responsibility of the government.90 Leadership of the 
A WF is a politically appointed position staffed by influential members 
of the Japanese government. For instance, Bunbei Hara, the first A WF 
President ( 1995-1999) was a former Speaker of the Upper House of 
the Diet, and former Prime Minster Murayama agreed to become the 
second. 91 Because of its deep connections to the government of Japan, 
many women's groups throughout Asia feel that the A WF is an 
attempt by Japan to evade its legal responsibilities to the former 

S4 Id. 
" Meade, supra note 4, at 226. 
" Id.; see also Agreement Between Japan and the Republic of Korea 

Concerning the Settlement of Problems in Regard to Property and Claims and 
Economic Co-operation, 5 l.L.M. 111 (1966). 

87 Survivors, supra note I. 
" Id. 
89 Id. 
90 Id. 
9t Id. 
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"comfort women."92 The Japanese government continues to declare 
the legal compensation issue settled, and supports the A WF out of 
moral responsibility. 93 The government has attempted to avoid the 
entire issue of the "comfort women" system as a war crime by 
asserting only a moral responsibility. 94 

Japan's official apology for the "comfort women" system has also 
been scrutinized.95 The original letters of apology, along with the first 
'atonement money' were delivered to four Filipina survivors in August 
1996. 96 Although the letters include such words as "apology" and 
"remorse," as well as the phrase, "women's honor and dignity," there 
are no references to the war of aggression or colonial domination.97 

For many of the "comfort women" and their supporters, this apology is 
not accurate, nor adequate. 98 This is the fundamental reason why 
supporters of state compensation have often rejected A WF funds, as 
many Korean progressives and women's groups have done.99 

The plight of the former "comfort women" was brought to the 
international communities' attention in large part by the Korean 
women's movement for recognition and compensation for former 
"comfort women."100 A group of South Korean women organized the 
Korean Council for the Women Drafted for Military Sexual Slavery by 
Japan and in March, 1992, called upon an investigation by the U.N. 
Commission on Human Rights. 101 The Korean Council also conducted 
fund-raising campaigns in 1996 and 1997 as a deterrence to accepting 
AWF's insufficient apology. 102 Despite the Korean Council's fund-
raising seven Korean survivors accepted A WF money, which caused 
criticism among the activists. 103 The Korean public compared the 
A WF's money offering as a 'second rape' of the former "comfort 
women." 104 

92 Id. 
93 Id. 
94 Id. 
9l Id. 
96 Id. 
91 Id. 
9s Id. 
99 Id. 
100 Id. 
IOI Id. 
102 Id. 
103 Id. 
104 Id. 
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Contemporary Japan is deeply divided on whether the government 
owes any obligation to the former "comfort women" and what that 
obligation might be. 105 Conservative neo-nationalists believe that it is 
not within Japan's national interest to claim a responsibility-morally 
or legally-for comfort women survivors. 106 Others believe the 
comfort system was a necessary evil. 107 Yet two-thirds of Japanese 
military veterans state because the "comfort women" were paid for 
their services, Japan has no obligation to apologize or compensate. 108 

The prevalence of diverse attitudes among A WF advocates, the 
Korean Council, and contemporary Japan makes political pressure on 
the Japanese government a futile effort for former "comfort women." 
Japan's refusal to acknowledge any real responsibility for the "comfort 
women" system has lead a number of survivors to seek redress in one 
unlikely place-the United Sates judicial system. 109 

V. ALIEN TORT CLAIMS ACT 

Various courts have held that the Alien Tort Claims Act (ATCA) 
may be used to adjudicate violations of human rights. 110 The ATCA 
was established by the First Congress as part of the Judiciary Act of 
1789. 111 "Federal jurisdiction was invoked pursuant to the ATCA's 
provisions in less than two-dozen cases from the time of its enactment 
until ... the decision in Filartiga v. Pena-Ira/a" in 1980. 112 In the 
Filartiga case, the Second Circuit held that the A TCA created a civil 
cause of action for violations of the law of nations. 113 Under the 
Second Circuit's interpretation of the A TCA, a plaintiff must 
demonstrate that the alleged conduct violates the laws of nations, 
which is accomplished by "consulting the works of jurists, writing 
professedly on public law; or by the general usage and practice of 

10s Id. 
rn6 Id. 
101 Id. 
!OR Id. 
'°9 Meade, supra note 4, at 211. 
110 See generally Comment, Helen C. Lucas, The Adjudication of Violations of 

International Law Under the Alien Tort Claims Act: Allowing Alien Plaintiffs Their 
Day in Federal Court, 36 DEPAUL L. REV. 231 (1987). 

111 Meade, supra note 4, at 248. 
112 Id. See generally Filartiga v. Pena-lrala, 630 F.2d 876 (2d Cir. 1980). A 

young man was tortured and killed by police in Paraguay in retaliation for his father's 
criticism of the government; the court found a violation of the law of nations where 
there is officially sanctioned torture. Id. 

113 Filartiga, 630 F.2d at 885-87. 
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nations; or by judicial decisions recognizing and enforcing that 
law."114 

To Kim Soon-duk and a number of other former "comfort 
women," the ATCA seemed like a viable instrument for finally 
gaining some justice for Japan's gender based wartime atrocities. Kim 
Soon-duk's story is similar to apwoximately 200,000 other "comfort 
women" during World War II. 5 Kidnapped by Japan from South 
Korea at the age of sixteen, Kim was shipped to Shanghai, where she 
was raged by as many as forty Japanese soldiers a day for three 
years. 1 6 Frustrated by Japan's continued denial of legal liability 
towards the former "comfort women," "Kim and fourteen former 
'comfort women' brought suit against Japan in the U.S. District Court 
for the District ofColumbia."117 

The women hoped to duplicate the success of the Nazi Holocaust 
survivors who, through litigation, had forced both Germany and the 
United States to achieve a settlement on their behalf. 118 The plaintiffs 
alleged that subject matter jurisdiction was satisfied by ATCA. 119 

Under the A TCA, the former "comfort women" were able to bring 
their case to U.S. Federal District Court even though none of them 
were citizens of the United States. 120 However, where a cause of action 
is brought against a sovereign nation, the only basis for obtaining 
personal jurisdiction over the defendant is through an exception to the 
Foreign Sovereign Immunities Act (FSIA). 121 Suing a foreign 
government in tort is virtually impossible and FSIA serves as a 
formidable roadblock. 122 Generally, United States courts will not 
entertain suits against a recognized foreign state by individual 

114 U.S. v. Smith, 18 U.S. 153, 160-61 (1820). 
11s Id. 
116 ld.at213-14. 
111 Id. 
118 Id. at 218. 
119 Id. at 247; see 28 U.S.C. § 1350 (2003) ("The district courts shall have 

original jurisdiction of any civil action by an alien for a tort only, committed in 
violation of the law of nations or a treaty of the United States"). 

120 Meade, supra note 4, at 248. 
121 In Argentine Republic v. Amerada Hess Shipping Corp., 488 U.S. 428, 443 

(1989), the Supreme Court held that a district court may only have jurisdiction over a 
nation if one of the enumerated exceptions to the FSlA applies. See also Crist v. 
Republic of Turkey, 995 F. Supp. 5, 9 (D.D.C. 1998) (holding that the FSIA applies 
retroactively, as a codification of the state of sovereign immunity law prior to 1952). 

122 28 u.s.c. § 1330 (2001). 
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plaintiffs unless they can demonstrate that one of the FSIA's 
exceptions applies. 123 

There are two major exceptions to the FSIA. 124 The first exception 
involves "any case in which in the foreign state has waived its 
immunity either explicitly or by implication."125 The second exception 
is any case involving commercial activity carried on in the U.S. by a 
foreign state or any foreim commercial activity outside the U.S. but 
directly affecting the U.S. 26 

Case law interpreting these exceptions poses a formidable 
challenge to a suit like that of the "comfort women." In Argentine 
Republic v. Amerada Hess Shipping Corp., the Supreme Court held 
that "the FSIA provides the sole basis for obtaining jurisdiction over a 
foreign state in [U.S. courts]," and rejected the argument that the facts 
met the conditions of an explicit waiver as set out in the FSIA. 127 To 
date, the SuRreme Court has dismissed at least one case, Saudi Arabia 
v. Nelson, 1 8 that argued that the commercial activities exception 
applied. 129 

Two arguments for application of the FSIA do exist. First, 
Congress has "stated that ' [ c ]!aims of foreign states to immunity 
should henceforth be decided by courts of the Untied States and of the 
States in conformity with the principles set forth in this chapter. "'130 

The language indicates Congress' intention that "FSIA is to be applied 
in all cases decided after its enactment. . . . " 131 Second, citing its 
decision in Landgraf v. US! Film Products, 132 the Supreme Court 
noted that the FSIA may change only the jurisdictional nature of 
immunity claims, not their underlying substance. 133 

Plaintiffs in the Kim case claimed an exception to FSIA asserting 
that Japan waived immunity for war crimes it may have perpetrated 
during World War II. 134 Normally, "explicit waivers of sovereign 

123 BETH STEPHENS & MICHAEL RATNER, INTERNATIONAL HUMAN RIGHTS 
LITIGATION IN U.S. COURTS 125 (Transnat'l Publishers, Inc. 1996). 

124 Id. 
i2s Id. 
126 Higgins, supra note 21, at 684. 
127 See Amerada Hess, 488 U.S. at 443. 
128 Saudi Arabia v. Nelson, 507 U.S. 349, 363 (1993). 
129 Id. 
130 Princz v. Federal Republic of Germany, 26 F.3d 1166, 1170 (D.D.C. 1994) 

(quoting 28 U.S.C. § 1602 (2001)). 
131 Id. 
132 Id. at 1170 (relying on Landgrafv. US! Film Prods., 511 U.S. 244 (1994)). 
133 Id.at 1170-71. 
134 Higgins, supra note 21, at 685. 
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immunity rejuire an 'intentional and knowing relinquishment of the 
legal right."' 35 However, such waivers can also be found in treaties 
and contracts with foreign parties. 136 Here, the plaintiffs asserted that 
"Japan's acceptance of the Allies' terms of surrender in the Potsdam 
Declaration [was] an explicit waiver of sovereign immunity as to the 
prosecution of war crimes."137 The District of Columbia District Court, 
however, "found that waiver of sovereign immunity must be 
explicit. "138 The District Court further ruled that the Potsdam 
Declaration "does not explicitly state that Japan would waive its 
sovereign immunity or subject itself to civil suits in the United States 
for war crimes."139 Thus, the first argument submitted by the "comfort 
women" plaintiffs to invoke a FSIA exception failed. 140 

The second argument the plaintiffs offered was that Japan's 
operation of the 'comfort stations' fell into the second FSIA 
exception. 141 They argued that with their prescribed fee system, the 
comfort stations "constituted a commercial activity outside the United 
States which had a direct impact in the United States."142 The plaintiffs 
asserted that the "comfort women" system operated in the Southeast 
Asian countries of China, Hong Kong, Vietnam, Korea, the 
Philippines, and others. 143 Plaintiffs also argued that the operation of 
comfort stations constituted a commercial activity within the language 
of the FSIA because they were engaged in "trade and traffic or 
commerce," specifically, of sexual slaves. 144 

The plaintiffs further claimed the "comfort women" system had a 
direct impact on the United States because the United States was left to 
provide for the health care and repatriation of the "comfort women" 
left behind after Japan abandoned Guam and the Philippines. 145 The 
plaintiffs also offered embarrassing evidence of use of "comfort 
women" services by United States occupation forces throughout the 

us Id. 
136 Id. 
131 Id. 
138 Id. 
139 Id. (citing Hwang v. Japan, 172 F. Supp. 2d, at 60), "Though the Potsdam 

Declaration was found to hold individuals liable for war crimes, it 'cannot extend to 
holding the government of Japan liable in a civil suit.'" Higgins, supra note 21, at 
n.81. 

140 Higgins, supra note 21, at 685. 
141 Id. 
142 Id. 
143 Id. at 686. 
144 Id. 
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Pacific. 146 However, because the District Court of the District of 
Columbia found that the operation of the "comfort stations" did not 
qualify as a commercial activity, the court did not determine whether 
the "comfort women" system had a direct impact of the United 
States. 147 

Finally, the plaintiffs argued that Japan's actions violated jus 
cogens norms of international law for which sovereign immunity does 
not apply, and that the protections of the FSIA are impliedly 
waived. 148 The plaintiffs asserted that Japan's abduction and 
subsequent enslavement of thousands of women violated these 
principles. 149 The plaintiffs argued that the willful enslavement of the 
"comfort women" was an implied waiver of sovereign immunity. 150 To 
permit any nation to raise sovereign immunity as a defense to the 
highest principles of international law creates an impenetrable block 
for future plaintiffs claiming compensation for violations. 151 Allowing 
Japan to avoid legal responsibility through sovereign immunity 
destroys any chance of private party compensation for violations of jus 
cogens. 152 

In response, Japan made several arguments in favor of dismissal, 
the most important being sovereign immunity. 153 Japan further argued 
that the express and implied waiver exception to FSIA was 'contrary 
to prevailing law.' 154 Japan based this argument on Argentine Shipping 
Company v. Amerada Hess 155 which stated a "foreign state does not 
waive its immunity . . . by signing an international agreement 

146 Id. 
147 Hwang Geum Joo v. Japan, 172 F. Supp. 2d 52, 64, n.8 (D.D.C. 2001). 
148 Plaintiffs Mot. for Declaratory J., at 38, 45, Hwang v. Japan, 332 F.3d 679 

(D.C. Cir. 2003) (No. CV-2288), available at http://www.cmht.com/casewatch/ 
cases/comfortwomen2.pdf (last visited on Oct. I 5, 2003). 

149 Id. at 39-40. 
150 Id. at 41. 
1s1 Id. 
1s2 Id. 
153 Id. "While expressing 'deep sympathy' with the 'comfort women' the 

United States supported Japan's Motion by submitting a Statement of Interest 
supporting Japan's motion to dismiss on April 27, 2001. The United States agreed 
with Japan that it is entitled to sovereign immunity, and that all World War II related 
claims were settled by post-war treaties." Id. 

154 Transcript of Motions Hearing, Hwang v. Japan, 332 F.3d 679 (D.C. Cir. 
2003) (No. CA00-2233), available at http://www.cmht.com/casewatch/cases/comf-
transmda.pdf (last visited Feb. 29, 2004) [hereinafter Transcript]. 

155 Argentine Shipping Company v. Amerada Hess, 488 U.S. 428 (1989); 
Transcript, supra note I 56, at I 0. 
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containing no explicit waiver of immunity."156 Japan then argued that 
the commercial activities exception did not apply, citing case law to 
draw distinctions between commercial activity and military or police 
power. 157 The District Court agreed with Japan stating that the 
"comfort women" system was not commercial in nature due to the 
government funding rather than private monies in the marketplace. 158 
The "comfort women" system was an action by the Japanese military; 
thus, it was a sovereign act, rather than a commercial act. 159 

Because of the District Court's ruling in Hwang Geum Joo v. 
Japan, it will be extremely difficult for any nation to be prosecuted 
under the Alien Tort Claims Act within the bounds of the Foreign 
Sovereign Immunities Act. 160 Because of the District Court's ruling 
against the application of the FSIA exceptions to the human rights 
violations in this case, it created a precedent of unwillingness to 
involve the Federal courts in unfamiliar international humanitarian 
law.161 

VI. THE REALITY OF FURTHER USE OF ATCA lN "COMFORT WOMEN" 
LlTlGATlON 

The United States is unlikely to widely address gender based 
human rights violations, despite the U.S. possibly being the last hope 
for women seeking redress for gender based crimes. Ironically, the 
United States is often seen as the last resort for women victims of 
crimes because of the failures of domestic law and culture in many of 
their home countries. 162 Many foreign countries' domestic laws do not 
recognize rape as a crime in accordance with international 
standards. 163 For example, some countries charge woman "with 
adultery if the alleged rapist is not convicted."164 Societal norms in 
some countries may also brand the victims of gender based war crimes 
as defiled and treat them as pariahs. 165 

156 Amerada Hess, 488 U.S. at 442. 
157 Transcript, supra note 155, at 11; see Meade, supra note 4, at 268. 
158 Higgins, supra note 21, at 686-87. 
159 Id. at 687. 
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However, there is a concern that judgments against sovereign 
nations would have an effect on the United States' diplomatic relations 
with other nations. 166 This concern was clearly voiced by the 
Department of Justice which filed a statement of interest in the 
"comfort women" litigation at the request of the Bush administration, 
supporting the sovereign immunity of Japan. 167 "Legal scholars may 
also wonder whether the United States, with the increasing trend 
toward human rights litigation, is embarking on an imperialistic effort 
to impose [the United States'] interpretation of human rights upon the 
world." 168 

The United States' hesitation in the matter of international human 
rights litigation is understandable. First, sovereign immunity is 
reciprocal-suits against foreign states in American courts open the 
door to litigation against the United States in foreign jurisdictions. 169 

Secondly, United States' foreign policy should not be established 
within the courts but rather developed by foreign policy experts. 170 

Thirdly, foreign policy determination is not within the scope of the 
judicial branch's authority because it forces judges to make foreign 
policy decisions--decisions that should be left to the executive and 
legislative branches. 171 

Finally, foreign states would not accept such a radical expansion of 
the power of the American judiciary into foreign affairs. 172 "[The U.S.] 
would be universally resented and make the United States even more 
susceptible to the charge of global bullying." 173 The harm these cases 
could cause to U.S. foreign policy outweighs any advantages the U.S. 
may gain as a promoter of individual human rights. 174 These concerns 
make the United States judicial system an unlikely place to serve as 
the tool for former "comfort women" to seek justice. Instead, the 
international community itself should urge Japan to take responsibility 
for violating the international norms it has agreed to uphold, and 
compensate the surviving former "comfort women" for the suffering 
they endured. 

166 Id. at 704. 
167 Id. at 683. 
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VII. CONCLUSION

During Japan's fifteen year war in the Pacific theater, the "comfort 
women" system evolved as a complex social and cultural institution 
for the military. The "comfort women" system encompassed urban 
centers of sexual entertainment to facilities of authorized gang rape 
and sexual enslavement of women of the colonies and occupied 
territories. Unfortunately, the search for justice and a proper apology 
by victims often conflicts with the desire and necessity for some act of 
compensation to be made to the aging survivors during their lifetime. 

Although the U.S. courts appears to be a logical forum for 
"comfort women" to seek the justice they are denied in Japan, the 
United States is hesitant to allow such suits because of the difficulty to 
in applying the ACTC to international humanitarian claims and 
entangling the judiciary in foreign policy decisions. While this is 
unfortunate, it is the responsibility of Japan to issue the apology and 
compensation that former "comfort women" desire. 

Many governments throughout the world do not agree with Japan's 
unresponsive reaction to surviving "comfort women." Even Japanese 
citizens themselves feel a collective responsibility. Y oshio Shinozuka, 
a member of the Japanese biological warfare unit during World War II
known as Unit 731, reflected on his guilt and the need for disclosure 
and apology for wartime atrocities: 

'The government made no apology at the time,' he said, 'and has 
kept the same attitude ever since. They remain silent. But all these 
years . . . I thought about the bereaved, and about the survivors, 
people whose lives were forever damaged ... and I felt these acts 
must not be buried away, or else we are condemned to go from 
darkness to darkness.' 175

The government of Japan should listen to its own citizens, as well 
as the international community, and address its dark past. Japan should 
make a true effort to apologize and compensate the remaining comfort 
women before it is too late for any of them to see justice in their 
lifetimes. 
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