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l. INTRODUCTION 

Same-sex marriage is among the most controversial issues cur-
rently being debated in a worldwide setting. Across the globe, a num-
ber of issues come up for debate and resolution-poverty, civil strife, 
healthcare, racial and gender equality, and basic human rights among 
others-but same-sex marriage differs from these political debates in a 
distinctive way. Rather than affirming traditionally recognized rights, 
it pushes the boundaries of traditional rights to new definitions which 
include practices and ideas once thought contrary to the rights them-
selves. While some laws push nations forward and others hold them 
back, still other laws can push nations off their charted course. 
Whether such a change should be welcomed or discouraged, it is im-
portant that we realize which direction the waves of cultural change 
are pushing so that we can weigh our options accordingly. 

In that spirit, this article will first examine the global movement 
toward same-sex marriage, where it is making advances and where it 
is meeting opposition, in an effort to show some of the major effects 
that same-sex marriage adoption has had on society. Second, this arti-
cle will examine cautionary arguments against following this growing 
trend: how pushing the boundaries of traditional rights in this way un-
dermines the traditional structure of rights and responsibilities on 
which our societies rest, and how this newly emerging right to same-
sex marriage is part of a larger societal shift towards individual auton-
omy. It will show how this change of focus from traditional commu-

J.D. Candidate, Regent University School of Law, 2008; B.A. Mercer Uni-
versity, 2005. My love and thanks go to God who has carried me to where I am to-
day and to my family who has always provided me with encouragement and support. 
Special thanks is also extended to Associate Professor Kathleen A. McKee for her 
availability and assistance and to Professor Lynn Marie Kohm for sharing her valu-
able research and experience. 



270 REGENT JOURNAL OF INTERNATIONAL LAW [Vol. 5 

nity-focused rights to newer personal liberty and autonomous rights 
could be problematic both for society as a whole and for individuals. 
Third, it will draw conclusions from this movement in order to deter-
mine whether such cautions are warranted. Lastly, this article will ex-
amine the implications that a newly emerging global right to same-sex 
marriage has on the United States. 

II. SAME-SEX MARRIAGE: THE GLOBAL SCENE IN DEVELOPED 
COUNTRIES 

Same-sex marriage is currently recognized in only five countries 
(Netherlands, Belgium, Canada, Spain, and most recently, South Af-
rica)1; however, the global movement in support of increasing mar-
riage-type rights for same-sex couples is evident. As early as 1989, 
Denmark had established "civil unions with the same rights as mar-
riage,"2 and by 2003, "most legal systems in Europe provide[d] some 
kind of status" for same-sex couples, either through marriage or some 
type "of registered partnership."3 In 2003, "the European Parlia-
ment's Committee on Citizens' Freedoms and Rights, Justice and 
Home Affairs (LIBE) ... recommended that citizens of the EU and 
their family members be free to move and reside within the territory of 
the member states without losing their status. " 4 At the same time, 
LIBE expanded "the definition of 'family members' to include same-
sex spouses, registered partners, and other unmarried partners living in 
a durable relationship."5 In 2003, "the European Parliament recom-
mended that homosexuals in member states be allowed to legally 
marry and adopt" and the European Union considered extending "mar-
riage benefits ... to gay employees who wed, or [became] part of an 

Clare Nullis, Same-Sex Marriage Law Takes Effect in S. Africa, WASH. 
POST, Dec. 1, 2006, at A20. 

2 Toby Sterling, The Global View of Gay Marriage, CBS NEWS, Mar. 4, 
2004, http://www.cbsnews.com/stories/2004/03/04/world/main604084.html. 

3 Ralf Michaels, Same-Sex Marriage: Canada, Europe, and the United 
States, ASIL INSIGHTS, June 2003, http://www.asil.org/insights/insighl 11.htm. See 
also Patrick F. Fagan & Grace Smith, The Transatlantic Divide on Marriage: Dutch 
Data and the U.S. Debate on Same-Sex Unions, THE HERITAGE FOUNDATION, Web-
Memo #577, Sept. 29, 2004, http://www.heritage.org/Research/Family/wm577.cfm. 

4 ReligiousTolerance.org: Ontario Consultants on Religious Tolerance, 
Same-Sex Marriage (SSM) in Belgium, http://www.religioustolerance.org/hom_mar 
1 O.htm (last visited Jan. 6, 2007). 

5 Id. (citation omitted). 
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officially recognized same-sex union."6 By July of 2005, same-sex 
marriage had been legalized in Spain, 7 a country which had strongly 
resisted same-sex marriage only a year before. 8 Also that month, 
same-sex marriage was adopted into law by the Canadian legislature,9 
extending same-sex marriage rights outside of Europe. In November 
2006, same-sex marriage was adopted into law in South Africa, on a 
continent where "homosexuality is still largely taboo." 10 The move-
ment in support of same-sex marriage is growing larger on a daily ba-
sis; thus, it is important to understand the global change that is taking 
place. 

A. Same-Sex Marriage in the Netherlands 

The Netherlands' Lower Chamber of Parliament began debating 
same-sex marriage as early as 1996, just four years after the "Equal 
Treatment Act prohibit[ ed] discrimination [ against individuals] on the 
basis of 'sexual orientation."' 11 Homosexual relationships first 
"gained legal recognition" in the Netherlands in 1998 12 through pas-
sage of a Registered Partnerships bill which gave "same-sex couples 
the ability to register and have all marriage-related rights except the 
right to adopt children."13 In April 2001, when the Netherlands' Act of 
Opening Marriage to Same-Sex Couples (2001) went into effect, 14 the 

6 
Elizabeth Bryant, The Battle over Same-Sex Marriage: In Tiny, Catholic 

Belgium, Gay Marriage No Big Deal: Law has Spurred Few Protests Since it Took 
Effect in June, S.F. CHRON., Mar. 15, 2004 at A4. 

7 
Renwick McLean, Spain Legalizes Same-Sex Marriage, N. Y. TIMES, June 

30, 2005, at A9. 
8 See Sterling, supra note 2 ("Strongly Roman Catholic countries such as 

Spain and Italy refuse to recognize gay couples, following the Vatican's abhorrence 
of homosexuality."). 

9 
The Supreme Court and Same-Sex Marriage, CBC NEWS ONLINE, June 29, 

2005, http://www.cbc.ca/news/background/samesexrights (last visited Sept. 30, 
2006). 

10 Nullis, supra note I. 
11 David Coolidge, Same-Sex "Marriage" in Holland: Is the Sky Falling?, 

EPPC ONLINE, Apr. I, 2001, 
http://www.eppc.org/news/news!D .389/news _ detail.asp. 

12 Fagan & Smith, supra note 3. 
13 Coolidge, supra note 11. 
14 Fagan & Smith, supra note 3. See also Coolidge, supra note 11. 
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Netherlands became the first country to authorize same-sex mar-
riage.15 

The Netherlands' same-sex marriage law permits same-sex cou-
ples to marry on the same basis as heterosexual couples, provided that 
one partner is "a Dutch citizen or permanent resident" of the Nether-
lands. 16 To establish residency in the Netherlands, one need only use 
"a Dutch address for ... four months."17 Once married, the couples 
are treated identically to heterosexual couples except that homosexual 
couples are permitted only to adopt Dutch children 18 and traditional 
laws of descent only apply to adopted children. 19 The law also permits 
both heterosexual and homosexual couples to convert their registered 
partnerships into legal marriages or vice versa. 20 Thus, virtually all the 
benefits of marriage, with the exception of the aforementioned adop-
tion restrictions, have been extended to same-sex partners in the Neth-
erlands. 

Though the Dutch same-sex marriage law was debated for years 
with vigorous opposition from the Christian Democrats and other 
smaller religious parties, 21 its final enactment caused little stir among 
the public in the Netherlands. 22 According to government statistics, 
approximately "2,400 same-sex marriages took place [ during] its first 
nine months, compared with 1,500" in 2003 23 and 1,100 in 2005,24 a 
rate which "roughly mirror[ed] the rate of heterosexual marriages."25 

15 
16 
17 

Coolidge, supra note 11. 
Id. 
Demian, Netherlands Offers Legal Mwriage, p ARTNERS TASK FORCE FOR 

GAY AND LESBIAN COUPLES, http://www.buddybuddy.com/mar-neth.html (last vis-
ited Jan. 6, 2007). 

18 
19 
20 

21 

See Coolidge, supra note 11. 
Id. 
Fagan & Smith, supra note 3. 
Stanley Kurtz, Going Dutch?, THE WEEKLY STANDARD, May 31, 2004, 

available at 
http://www.weeklystandard.com/Content/Public/Articles/000/000/004/126qodro.asp. 

22 
23 

24 

Sterling, supra note 2. 
Id. 
Malcolm Thornberry, Netherlands' Gay Marriages Level Off, 

365GAY.COM, Mar. 20, 2006, 
http://www.365gay.com/Newscon06/03/032006dutchWed.htm. 25 Bryant, supra note 6 ("Henk Krol, editor of the Dutch Gay !<rant maga-
zine" has stated that the "estimated 6,000 gay nuptials [between 2001 and 2004) 
roughly mirror[ed) the rate of heterosexual marriages."). Id. 
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B. Same-Sex Marriage in Belgium 

In 2003, "Belgium became the second country in the world to al-
low" same-sex couples to marry. 26 Though the law originally extended 
only to marriages "between Belgians, or between Belgians and people 
from countries where a marriage of same-sex couples was also al-
lowed," in October 2004, Belgium revised the law to include mar-
riages of "foreign same-sex couples ... if at least one of the spouses 
ha[d] lived [in Belgium] for three months."27 Unlike the Netherlands' 
law, the same-sex marriage law in Belgium does not permit same-sex 
couples to adopt children.28 Parental and custody rights in same-sex 
marriages extend only to the birth parent of the child. 29 

As in the Netherlands, opposition to the bill came from the Chris-
tian Democrat party and other religious parties, as well as from "the 
extreme right Vlaams Blok."30 In addition, the bill passed in opposi-
tion to a decision by Belgium's "top administrative court, which 
[ stated] that the concept of marriage legally represented 'union be-
tween a man and woman. "'31 However, much like the response in the 
Netherlands, the marriage law revisions caused little stir amongst the 
Belgian public, 32 which showed opposition only to the idea of allow-
ing same-sex couples to adopt children. 33 

In the first three months after the bill's passage, a "survey by 
Holebi Federatie, the Flemish gay umbrella organization, found only 
139 same-sex marriages had taken place in six major Belgian 
towns,"34 a relatively small number considering the approximately ten 
million people who live in Belgium. 35 According to the Interior Minis-
tly, by July 2005, the nmnber of same-sex couples married in Belgium 
had increased to 2,442, and a Flemish broadcaster reported that ap-

26 ReligiousTolerance.org, supra note 4. 
27 Demian, Belgium Offers Legal Marriage, PARTNERS TASK FORCE FOR GAY 

AND LESBIAN COUPLES, http://www.buddybuddy.com/mar-belg.html (last visited 
Sept. 30, 2006). 

28 ReligiousTolerance.org, supra note 4. 
Id. 29 

30 

31 

32 

33 

34 

35 

See id. 
De1nian, supra note 27. 
See ReligiousTolerance.org, supra note 4. 
Id. 
Bryant, supra note 6. 
See ReligiousTolerance.org, supra note 4. 
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proximately "3 percent of all Belgian ma1Tiages [were] same-sex."36 

Even with this increase, however, there has been little opposition. 
"The single effort to overturn the law in Belgium's Constitutional 
Court ... garnered little coverage or public suppo1t," and "[ e ]ven far-
right politicians and religious leaders who [had] opposed the ... law . 
. . offered relatively low-key criticism."37 Most recently, in April 
2006, Belgium legalized same-sex adoption by a close vote of 34-33 in 
the Senate with two abstentions and 77-62 in the lower house of Par-
!. 38 1ament. 

C. Same-Sex Marriage in Spain 

On June 30, 2005, Spain legalized same-sex marriage by adding 
one sentence to its previous marriage law: "'Marriage will have the 
same requirements and results when the two people entering into the 
contract are of the same sex or of different sexes."'39 Since the law 
makes no distinction between heterosexual and homosexual married 
couples, the rights, privileges, benefits, and responsibilities extended 
to each individual under Spanish law are exactly the same, unless oth-
erwise noted. Such rights include the right to adopt a child; however, 
"[t]he adoption part of the bill [allows] gay couples to adopt only 
Spanish children."40 Additionally, the law entitles same-sex married 
couples "to draw a pension after a partner's death and to divorce."41 

Spanish marriage law requires that "at least one of the marriage part-
ners" be a legal resident of Spain for "at least two years" prior to the 
marriage.42 In August 2005, "the official government registry, the Bo-
letin Oficial de! Estado, published a ruling by Spain's justice ministry 
that the marriage law allows same-sex marriage to a foreigner regard-
less of whether that person's homeland recognizes the partnership."43 

36 

37 

38 

Demian, supra note 27. 
Bryant, supra note 6. 
Danny McCoy, Belgium Legalizes Same-Sex Adoption, GAYWlRED.COM, 

Apr. 24, 2006, http://www.gaywired.com/article.cfm?section=9&id=9200. 
39 McLean, supra note 7. 
40 BBCNews.com, Europe, Spain Approves Gay Marriage Bill, 

http://news.bbc.co.uk/2/hi/europe/3706414.stm (last visited Sept. 30, 2006). 
41 Id. 
42 Demian, Spain Offers Legal Marriage, PARTNERS TASK FORCE FOR GAY 

AND LESBIAN COUPLES, http://www.buddybuddy.com/mar-spai.html (last visited 
Sept. 30, 2006). 

43 Id. 
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In contrast to the laws in the Netherlands and Belgium, the same-
sex marriage law in Spain has sparked incredible opposition among 
both the public and the Spanish Congress of Deputies.44 The Spanish 
Senate, a purely advisory body, rejected the bill passed by the lower 
house in a close "187-14 7 vote, with four abstentions. "45 A survey 
released by Instituto Opina in May 2005 "stated that sixty-two percent 
of Spaniards supported the goverrnnent' s action, and only thirty per-
cent opposed it," but Spaniards were "about evenly split over whether 
same-sex couples should be allowed to adopt children. "46 In April 
2006, the numbers were similar, with sixty-one percent in support of 
the legalization of same-sex marriage.47 Other polls showed numbers 
closer to fifty-five percent.48 

Regardless of the percentage of the population, however, Span-
iards opposing the bill were very vocal about their opposition. The 
Catholic Church endorsed a '"pro-family' demonstration in Madrid" in 
June 2005,49 and "hundreds of thousands of people marched ... in 
protest against the bill. "50 The mayor of Valladolid, Francisco Javier 
Leon de la Riva, stated that he would "not carry out the new law, and 
Catholic leaders ... called on government officials to" refuse to carry 
out the law as well. 51 Moreover, one Roman Catholic group presented 
members of parliament "with a 600,000-signature petition opposing 
the legislation."52 In September 2005, the Popular Party, which pre-
ferred for same-sex relationships to be called civil unions, 53 chal-
lenged the manfage law in Spain's Constitutional Court. 54 In two 

44 

45 

46 

47 

48 

49 

See id. 
Id. 
Id. 
Id. 
McLean, supra note 7. 
Jennifer Green, Spain Legalizes Same-Sex Marriage: Prime Minister Makes 

Unexpected Speech Backing Law Termed "Unjust" by Church, WASH. POST, July I, 
2005 at Al 4. 

50 

51 
McLean, supra note 7. 
Id. 

52 Spanish MPs Approve Gay Marriages, BBC NEWS, June 30, 2005, 
http://news.bbc.co.uk/2/hi/europe/4636133.stm (last visited Sept. 30, 2006). 

53 Green, supra note 49. 
54 Spanish Conservative Party Takes Gay Marriages to Court, 365GAY.COM, 

Sept. 19, 2005, http://www.365gay.com/newscon05/09/091905spain.htm. 
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separate cases, "two judges who opposed same-sex marriage asked the 
high court to invalidate the law."55 

During the first six months after the bill's passage, there were 425 
same-sex marriages. 56 One year later, there were 4,500 same-sex mar-
ried couples under the law; "50 ... applied for adoption, and three ... 
filed for divorce, according to the Spanish gay, lesbian, and transsex-
ual organization FELGT."57 

D. Same-Sex Marriage in Canada 

Canada became the fourth nation to legalize same-sex marriage af-
ter passage of legislation on July 20, 2005.58 The law states that 
"[ m ]arriage, for civil purposes, is the lawful union of two persons to 
the exclusion of all others,"59 noting further that "officials of religious 
groups are free to refuse to perform marriages that are not in accor-
dance with their religious beliefs."60 The law further protects religious 
objectors by stating that "no person or organization shall be deprived 
of any benefit, or be subject to any obligation or sanction, [under Ca-
nadian law] solely by reason of their exercise, in respect of marriage 
between persons of the same sex, of the freedom of conscience and 
religion ... or the expression of their beliefs" about marriage. 61 Can-
ada has no "residency requirement for marriage"; thus, some Ameri-
cans have taken advantage of the Canadian law since its enactment. 62 

Debates on the legislation began in 2003 when "then-prime minis-
ter Jean Chretien announced he would throw in the towel in the fight 
against" same-sex couples after a decision of the Ontario Court of Ap-
peals. 63 "The federal government refused to appeal the Ontario rul-
ing," which was subsequently repeated when the courts of seven other 
provinces found that "traditional marriage laws violated the [Canadian 

55 Malcolm Thornberry, 1,000 Gay Couples Wed in Spain, 365GAY.COM, 
Mar. 2, 2006, http://www.365gay.com/Newscon06/03/030206spain.htm. 

56 Demian, supra note 42. 
57 Id. 
58 

59 

60 

61 
62 
63 

The Supreme Court and Same-Sex Marriage, supra note 9. 
Civil Marriage Act, S.C. 2005, c. 33 § 2 (Can.). 
Civil Marriage Act, S.C. 2005, c. 33 § 3 (Can.). 
Civil Marriage Act, S.C. 2005, c. 33 § 4 (Can.). 
Michaels, supra note 3. 
Alexander Panetta, Canada Approves Same-Sex Marriage, Canadian Press, 

June 28, 2005, http://www.canada.com/national/story.html?id-e0905a7a-clc9-47ad-
8ele-f35ccd7b6a6f(last visited Sept. 30, 2006). 
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Charter of Rights'] guarantee of equality for all Canadians."64 As in 
Spain, the Canadian legislative decision was met with much opposi-
tion, passing by a 158-133 vote after the first extended parliamentary 
session in 17 years. 65 The minister for Northern Ontario, "Joe 
Comuzzi, resigned from the cabinet [ specifically J so he could vote 
against the bill,"66 and "Conservative Leader Stephen Harper [said] 
that if his party forms the next government, the law [ would] be revis-
ited. "67 Surprisingly, "[m]ore than two dozen Liberal [members of 
parliament] voted against the bill" as well. 68 

E. Same-sex marriage in South Africa 

On November 30, 2006, South Africa's bill legalizing same-sex 
marriages went into effect, making South Africa the fifth countty in 
the world to legalize same-sex marriage. 69 The bill provides for "the 
voluntary union of two persons ... by way of either a marriage or a 
civil partnership."70 Similar to the religious exceptions in Canada's 
law, the South African law allows "clergy and civil marriage officers 
to tum away gay couples for reasons of conscience."71 

As in Spain and Canada, there was strong opposition to the law 
from both religious groups and the general public, which remains 
"conservative on issues of sexuality."72 In 2005, however, South Af-
rica's Constitutional Court ruled that the South African Constitution, 
which prohibits "discrimination on the basis of sexual orientation,"73 

"guarantees the right of gay men and lesbians to niarry,"74 and re-
quired South Africa's parliament to reform the Marriage Act 25 of 

64 Id 
65 Same-Sex Marriage Law Passes 158-133, CBC NEWS ONLINE, June 29, 

2005, http://www.cbc.ca/canada/story/2005/06/28/samesex050628.html (last visited 
Sept. 30, 2006). 

66 Id 
67 

68 

69 

70 

71 

72 

73 

74 

Id 
Panetta, supra note 63. 
Nullis, supra note I. 
Civil Union Act 17 of2006 s. I (S. Afr.). 
Nullis, supra note I. See also Civil Union Act 17 of 2006 s. 5, 6 (S. Afr.). 
Id 
Id 
Craig Timberg, South Africa's Top Court Blesses Gay Marriage: Parlia-

ment Given One Year to Amend Law, WASH. POST, Dec. 2, 2005, at Al 6. 
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1961 to allow marriages between same-sex partners. 75 In pursuance of 
that court order, South Africa's Civil Union Bill was passed,76 and the 
"African National Congress ordered all [ members of parliament] to 
tum up and vote for the bill" regardless of community disagreement 
with same-sex marriage. 77 South Africa had previously legalized 
same-sex adoption in 2002 and domestic partner benefits in 2003. 78 

Ill. WHY DOES THIS MATTER: EFFECTS OF SAME-SEX MARRIAGE ON 
SOCIETY 

Why do these laws matter and what effect have same-sex marriage 
laws had on the countries that have enacted these laws? Is passage of 
same-sex marriage laws a good thing, guaranteeing greater equality for 
all citizens, or is it a time bomb disguised in a candy wrapper? Before 
looking at the actual effects of same-sex marriage on the societies that 
have legalized it, it is helpful to note some cautions from objectors to 
such laws. After noting these cautions, we will examine whether such 
cautions were warranted in the countries that have legalized same-sex 
marriage. 

A. Warnings Against the Legalization of Same-Sex Marriage 

1. Same-Sex Relationships are a Distinctly Different Institution than 
Traditional Marriages 

From the beginning, marriage was considered to be a permanent 
relationship between a man and a woman in which to cultivate such 
virtues as faith, trust, and love, while providing relationships with the 
stability and support appropriate for raising children. 79 Even the mari-
tal reformers of the Enlightenment period recognized "the ideal struc-
ture of marriage as a presumptively permanent union of a fit man and 

75 Minister of Home Affairs v. Fourie, Case CCT 60/04 and Lesbian and Gay 
Equal. Project v. Minister of Home Affairs, Case CCT 10/05, Constitutional Court of 
South Africa, pp. 102-03 (2005), available at http://fll.findlaw.com/news.findlaw. 
com/wp/ docs/glrts/mhafourie 120 I 05 .pdf. 

76 S Africa Approves Same-Sex Unions, BBC NEWS, Nov. 14, 2006, 
http:! /news. bbc.co.uk/2/hi/africa/6147010. stm. 

77 Id. 
78 South Africa Gay Marriage Bill Becomes Law, 365GAY.COM, Nov. 30, 

2006, http://www.365gay.com/Newscon06/l l/113006safrnar.htm. 
79 See generally JOHN WITTE, JR., FROM SACRAMENT TO CONTRACT: 

MARRIAGE, RELIGION, AND LAW IN THE WESTERN TRADITION 218-19 (Don s. 
Browning & Ian S. Evison eds., Westminster John Knox Press 1997). 
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fit woman of the age of consent" and considered "the goods and goals 
of marriage" to be "mutual love and affection, mutual procreation and 
nurture of children, [ and] mutual protection from spiritual and civil 
harms." 80 The Enlightenment reformers used the ideas of "individual-
ism, freedom, equality, and privacy"81 to bring about greater freedom 
from paternalism and patriarchy in society's marital structure. 82 Sev-
eral authors have noted, however, that reformers of the 201

h century 
have used these same ideals to reject the traditional definition of mar-
riage83 through the introduction of such practices as no-fault divorce 
and later, same-sex marriage. 84 They recognized that "[t]he early 
Enlightenment ideals of marriage as a pennanent contractual union 
designed for the sake of mutual love, procreation, and protection is 
slowly giving way to a new reality of marriage as a 'terminal sexual 
contract' designed for the gratification of the individual parties."85 

Individualism is gradually replacing familial responsibility in the 
global setting as the definitions of marriage and the family continue to 
evolve.86 

How does this fit with the idea of same-sex marriage? Are not 
same-sex partners equally able to contract for the sake of mutual love 
and protection? At least one study would suggest that they are able, 
noting that at least some same-sex marriage partners believe "that mar-
riage brings greater depth, understanding, and completion to a rela-
tionship and ... cements [it] in financial and emotional ways."87 Even 
so, same-sex participants in the study recognized that "same-sex mar-
riage will help redefine marital roles," and only some participants 

80 
81 

82 

83 

Id. at 208. 
Id. at 209. 
Id. at 208. 
Id. at 209. See also Douglas W. Allen, An Economic Assessment ofSame-

Sex Marriage Laws, 29 HARV. J.L. & PUB. POL'Y 949, 954 (2006) (noting that the 
no-fault divorce experience misunderstood the theory behind marriage). 

84 See Allen, supra note 83. 
85 Witte, supra note 79. See also Lynne Marie Kohm, How will the Prolifera-

tion and Recognition of Domestic Partnerships Affect Marriage?, 4 J. L. FAM. STUD. 
105, 109 (2002) ("Any 'family rights' emerge as rights of individuals only, diluting 
marriage."). 

86 See Fagan & Smith, supra note 3 ("The European strategy presents a stark 
contrast of granting increased political license to reduce traditional family ties, facili-
tating greater individualism among adults. The sociological data indicate that the 
American approach is better for children and for the future strength of nations."). 

87 Kevin G. Alderson, A Phemenological Investigation of Same-Sex Marriage, 
13 CAN. J. HUM. SEXUALITY 107, 114 (2004). 
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viewed a marital relationship as symbolizing monogamy. 88 Though 
same-sex mairiage partners may "have the same emotional attach-
ments, commitment, and desire for companionship as heterosexual 
individuals,"89 such maITiages are not "tied to traditions" or traditional 
gender roles, and many same-sex partners keep close "friendships with 
their past lovers" even after maITying. 90 

A more obvious distinction between same-sex and traditional mar-
riage is that same-sex partners are not able to bear children naturally. 
One might wonder why this should matter, since same-sex couples 
could adopt children in need of families if they desired to raise a fam-
ily themselves. The reason that this difference is significant, however, 
is that in a same-sex matTiage, the activity of raising children, requires 
either introducing a third parent into the picture or depriving a child of 
at least one of his natural parents,91 disrupting both the "cross-gender 
and cross-generational bonding" that would occur in traditional mar-
riages92 as well as the legal presumption that it is in the best interests 
of the child to be raised by the child's natural, biological parents. 93 

Though "divorce, promiscuity, homosexuality, reproductive technol-
ogy and cultural changes have significantly altered the American legal 
view of the marital unit .... 'the real purpose of giving special legal 
status to maITiage and the family remains . . . : The provision of our 
first-choice setting for the procreation and raising of children. "'94 

[T]here is ... a very important ethical difference between soci-
ety establishing an institution that of its nature deprives chil-
dren of their right to a mother and a father and that situation 

88 

89 

90 

91 

92 

Id. 
Id. at 118. 
Id.at 117. 
Allen, supra note 83. 
Douglas Fa!Tow, Culture Wars are Killing Marriage, NAT'L POST, May 7, 

2003, at A 18. 
93 See, e.g., Lynne Marie Kohm, The Collateral Effects of Civil Unions on 

Family Law, 11 WlDENER J. PUB. L. 451, 462 (2002) ("[T]he Supreme Court still 
recognizes that marriage, even those that are shaky, is the foundation for the family, 
for the best interests of children, and for legal order."); MARGARET SOMERVILLE, 
THE OTHER 'RIGHTS QUESTION' IN SAME-SEX MARRIAGE ... , INSTITUTE FOR THE 
STUDY OF MARRIAGE, LAW AND CULTURE, 
http://www.ma1Tiageinstitute.ca/pages/otheright.htm (last visited Sept. 30, 2006) 
(recognizing "children's right to know and to be brought up by their biological par-
ents, unless an exception can be justified as in a child's best interests."). 

94 Kohm, supra note 85. 
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arising because of the choices of individuals whose choices, for 
reasons of privacy and respect, should not be interfered with. 95 

Regardless of the successes of some same-sex parenting situations, 
traditional marriage should remain the ideal situation in which to raise 
children since "children who are not raised by both [ ofJ their biologi-
cal parents often suffer poorer emotional health, behavioral problems, 
and lower academic scores," among other problems. 96 "[M]arriage 
between a man and a woman, who are expected to rear their begotten 
children, is the most successful institution for the rearing of children 
who thrive,"97 and companionate marriages, based on "variable human 
emotion" and the needs and wants of adults, create an instability in 
marriage that is bad for children. 98 

2. Same-Sex Relationships Do Not Fit Well with the Social and Eco-
nomic Characteristics of Traditional Marriage Laws 

At least one individual has suggested that the differences between 
same-sex relationships and traditional marriages would make mar-
riages a poor fit for even same-sex relationships of a loving and truly 
committed nature: 99 

[M]aiTiage is designed to deal with the myriad of issues that 
arise between a husband and wife, and to create incentives to 
procreate and to invest in their offspring so that they will be 
successful members of the next generation .... [O]ptimal mar-
riage rules have been remarkably constant across time and cul-
tures, because these issues remain relatively constant across 
heterosexual couples. 100 
MaJTiage was also "designed to police the private individual incen-

tives that may be incompatible with the objectives of the institu-
tion."101 Since same-sex relationships do not deal with these same in-
centives, regulating committed same-sex relationships under the same 
law as traditional marriages would have significant ramifications on 

95 Somerville, supra 93. 
96 Kohm, supra note 85 ( quoting Leslie Carbone, Temptation Island vs. Gilli-

gan's Island, Culturefacts, Vol. 4, No. 3, Jan. 18, 2001, at 3). 
97 Seana Sugrue, Canadian Marriage Policy: A Tragedy for Children, 

INSTITUTE OF MARRIAGE AND FAMILY CANADA No. 1, p. 5 (May 31, 2006). 
98 Id. at 6. 
99 

100 
IOI 

Allen, supra note 83 at 959. 
Id. at 958. 
Id. at 980. 
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the institution of marriage itself. As noted by Van der Staaij during the 
Netherlands' same-sex marriage debate, "[t]he equality principle ap-
plies only to those who are similarly situated"102 ; thus, applying the 
equality principle to those who are not similarly situated, as is done 
when countries legalize same-sex maniage, could prove unsatisfactory 
for both parties involved. 

Studies show that both the sexual and relational aspects of roman-
tic relationships differ significantly for gay and lesbian couples versus 
heterosexual couples, the latter's unions being structured largely 
around the procreative life cycle. 103 For parenting, same-sex partners 
may need to rely on biological parents or other role models for chil-
dren of the opposite sex, potentially leading to "increased legal rights 
of ... third part[ies]." 104 These distinctions could also lead to changes 
in the legal concept of adultery, the legal ideal of two-parent families, 
and the best interests of the child doctrine. The differing distributions 
of labor, costs, and income in same-sex relationships would affect 
spousal and child support guidelines. 105 Those institutional rules "de-
signed to restrict males from exploiting the specific investments 
women must make in childbeaiing" would also be irrelevant to same-
sex coup1es and could be affected by the legalization of same-sex mar-
iiage.10 In short, "[t]o the extent that marriage is changed to accom-
modate the demands of same-sex couples, these changes will hurt het-
erosexual marriages" and "[t]o the extent changes are not made, same-
sex couples will find marriage laws unsatisfactory and inefficient for 
their needs." 107 Thus, it is incredibly important, when we look to re-
form or modify marriage and fainily law, that we keep in mind the real 
theory of marriage as "an institution designed around procreation" and 
not around loving relationships alone. 108 

102 Kurtz, supra note 21. 
103 Allen, supra note 83 (noting that rates of sexual activity, average number of 

partners, ages of partners, and rates of dissolution differ significantly in the different 
tvoes ofrelationships). 
'io4 Id. at 960-61. 

105 Id. at 961-62. 
106 
107 
108 

Id. at 962. 
Id. at 963. 
Id. at 954. 
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3. Changing the Definition of Marriage will have Marked Impacts on 
Other Aspects of Society. 

Many institutions depend upon the stability, societal stmcture, and 
support that marriage provides; thus, changing the definition of mar-
riage can be expected to have profound effects on such institutions as 
"religion, the market[,] the political community," 109 and the state, 110 

among others. Fertility rates can be expected to decline as the relation-
ship between marriage and parenting is severed, 111 and the skills, val-
ues, and socialization abilities that children learn can be expected to 
reflect the "transient and unstable living arrangements" in which they 
are raised. 112 Companionate marriage fosters a value system based on 
"self-fulfillment rather than self-sacrifice"113 and circumstantial de-
pendency rather than responsible self-govemance 114 ; thus, a legal sys-
tem promoting a companionate view of marriage, where adult wants 
and needs are placed above familial responsibilities, will promote this 
self-fulfilling and circumstantially-dependent value system. 

B. Effects of Same-Sex Marriage on Society and Correlations with 
Marital Decline 

I. Changing Perspectives on Marriage and Family in the Netherlands 

These cautions have proved warranted in at least one of the coun-
tries that has enacted same-sex marriage laws. In the Nether lands, the 
separation of procreation and marriage has led to a society where mar-
riage no longer seems relevant and cohabitation is viewed as an 
equally valid setting for child-rearing. 115 The percentage of children in 
single-parent families increased markedly between 1999 and 2000 116 

109 

110 

111 

112 

113 

Sugrue, supra note 97, at 7. 
Id. at 11. 
Id. at 7-8. 
Id. at 9. 
Id. at 9-10. 

114 See id. at 11 (noting that succeeding generations will have trouble solving 
the problems that result from the redefinition of marriage). 

115 Fagan & Smith, supra note 3. 
116 Id. 
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after the registered partnerships bill went into effect in 1998 117 and 
while same-sex marriage bills were being debated across the Nether-
lands. n8 Between 1989 and 2003, when "the push for same-sex mar-
riage" began in the Netherlands, 119 the number of children born out of 
wedlock increased from one in ten ( eleven percent) "to almost one in 
three (thirty-one percent)." 120 The increase has grown most substan-
tially since 1997 (when registered partnerships were passed), increas-
ing by two percentage points for "nine consecutive years," and in-
creasing by two and a half percentage points in 2005. 121 Between 1990 
and 2003, the number of marriages solemnized dropped from 95,000 
to 82,000 122 and "the number of never-married people grew by more 
than 850,000." 123 Statistics in the Netherlands show that "marriage in 
general - both same-sex and opposite-sex - has fallen off noticeably" 
since 2001. 124 

Even if these changes were not the result of the legalization of 
same-sex marriage, the arguments used to support its legalization cer-
tainly had some effect on the population's changing ideals. The "ex-
tensive and highly visible" campaign for same-sex marriage in the 
Netherlands led to "[ e Jver larger percentages of the Dutch public" in 
favor of same-sex marriage. 125 Both sides of the debate had "agreed 
that same-sex marriage would pave the way to greater acceptance of 
alternative forms of cohabitation," 126 and the statistics show that is 
exactly what it has done. Just as predicted, the separation of procrea-
tion from marriage has had profound effects on marriage and the fam-

117 Stanley Kurtz, No Explanation: Gay Marriage has Sent the Netherlands the 
Way of Scandinavia, NAT'L REV. ONLINE, June 3, 2004, 
http://www.nationalreview.com/kurtz/kurtz2004060309 l O.asp. 

118 Fagan & Smith, supra note 3. 
ll9 Kurtz, supra note 21. 
120 Statement by Five Dutch Social Science Professors on the Deterioration of 

Marriage in the Netherlands, The Heritage Foundation (Jnly 9, 2004), available at 
http://www.heritage.org/Research/Family/netherlandsstatement.cfm. 

121 Stanley Kurtz, Smoking Gun: The Netherlands Shows the Effect o/Same-
Sex Marriage, NAT'L REV. ONLINE, June 2, 2006, available at 
http://article.nationalreview.com/?q=MDFhMjkOYjI4NzgyZGM4NjMxZm Y 4NTQ 
wZWNjYzkzYjg. 

122 Statement by Five Dutch Social Science Professors on the Deterioration of 
Marriage in the Netherlands, supra note 120. 

123 Id. 
124 

125 

126 

Thornberry, supra note 24. 
Kurtz, supra note 121. 
Kurtz, supra note 21. 
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ily, and people have begun to view "not just relationships but even 
parenthood as an exclusively personal affair."127 

Same-sex marriage advocates might note that "[t]he Central Bu-
reau of Statistics stated that, as of June 2002, [ o ]ne-of-every-seven 
couples had made their relationship official, either by registering as a 
partnership or by marriage." 128 In addition, "one-in-every-13 same-sex 
couples [had] adopted children," with most same-sex adoptions going 
to women parents. 129 Thus, according to advocates, the scene in the 
Netherlands could show that same-sex marriage supports families. 
However, according to a 2006 interview with Jan Latten of the Dutch 
Central Bureau of Statistics, "same-sex couples marry less often than 
opposite-sex couples," possibly because they have children less of-
ten. 130 Thus, same-sex marriage may be affirming a culture structured 
around adult relationships rather than the building of families. The 
divorce rate between same-sex and opposite-sex couples is the same, 
though female couples, the part of the same-sex population most likely 
to adopt children, "divorce more often than male couples." 131 

The introduction of cohabitation agreements and domestic paiiner-
ships has also had an effect on marriage in the Netherlands by creating 
a system of alternative arrangements by which couples can formalize 
their relationship without entering into the binding commitment of 
marriage. 132 Professor M. van Mourik notes that "people no longer 
understand what's so special about marriage" but choose one form of 
formalizing their relationship over another based on financial deci-
sions and the advantages and drawbacks of each form of legal rela-

127 Jan Latten, Trends in Cohabiting and Marriage, INSTITUTE FOR MARRIAGE 
AND PUBLIC POLICY, available at http://www.marriagedebate.com/up/trends.php 
(last visited Jan. 7, 2007). 
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130 

131 
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Demian, supra note 17. 
Id. 
Id. 
Id. 
See Kurtz, supra note 21 ("[B]y stretching the notion of marriage to em-

brace a complex array of alternative forms, one would accomplish the legal abolition 
of marriage .... "). See also, e.g., Justitie, Marriage, Registered Partnership and 
Cohabitation, http://english.justitie.nl/images/marriage _registered_ tcm7 5-
28560 _tcm35- l 4 l 67 .pdf (last visited Sept. 30, 2006) (providing information on al-
ternative methods oflegal formalization); Justitie, Same-Sex Marriages, 
http://english.justitie.nl/images/Same-sex%20marriages _ tcm35-I 4198. pdf (last vis-
ited Sept. 30, 2006) (providing information on alternative types of formalized same-
sex relationships). 
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tionship. 133 While "[m]ost same-sex registered partners [changed] 
their relationship status to 'married'" in 2001, in 2002, approximately 
"four thousand [heterosexual] married couples" used the law to tenni-
nate their relationships by "downgrade[ing] their marriage[s] to[] reg-
istered partnerships" and then dissolving them. 134 "[T]he majority of 
registered partnerships [in the Netherlands] are between heterosexual 
couples" rather than homosexual couples, and "the number of [such] 
partnerships increased from about four thousand in 1998 to more than 
eight thousand in 2002." 135 Thus, even if same-sex marriage and regis-
tered partnership laws have benefited same-sex individuals, they have 
also promoted a society structured more around adult relationships 
than around the needs of succeeding generations. 

Marriage, like other types of relationships, has become more about 
"the right to give shape to one's own relationship" 136 than the com-
mitment to start a family, and recent developments in the Netherlands 
have even abolished the obligation that married people live to-
gether.137 "[O]nce marriage stops being about binding mothers and 
fathers together for the sake of their children," and once it becomes 
acceptable for children to be raised in any number of alternative insti-
tutions besides the marriage of their biological parents, "the need to 
get married gradually disappears."138 Thus, the structure of marriage is 
gradually set aside as adults shape their relationships around their own 
preferences rather than their responsibilities to their children and their 
families. This individualism is encouraged, rather than discouraged, by 
the introduction of same-sex marriage as one alternative to the tradi-
tional family. 139 As Jean-Pierre Hulpiau of Belgium so succinctly 
stated this new concept of individualism, "Gay marriage was not a 

133 Addy de Jong, Interview with Dutch Scholars on Marriage, THE HERITAGE 
FOUNDATION July 9, 2004, http://www.heritage.org/Research /Family/ netherlands 
interview.cfm. 

134 Fagan & Smith, supra note 3. 
135 Id. 
136 

137 

138 

Latten, supra note 127. 
Id. 
Stanley Kurtz, Standing Out, NAT'L REV. ONLINE, Feb. 23, 2006, available 

at http://www.nationalreview.com/kurtz/kurtz200602230800.asp. 
139 Kurtz, supra note 117 ("Family is whatever an individual wants it to be, and 

the state has no business expressing a preference. So gay marriage encourages paren-
tal cohabitation by way ofradical individualism"). 
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'normal idea,' ... '!b]ut everybody's free to do what they want. So 
long as it's legal."' 14 

2. Changing Perspectives on Marriage and the Family in Belgium 

Though Belgium originally permitted same-sex marriages only be-
tween Belgian citizens, it later extended its law to apply to couples 
where at least one partner had resided in Belgium for three months. 141 

Though the Belgian public was originally ';/?posed to same-sex adop-
tion, that was also approved in early 2006. 1 This expansion of rights 
for Belgian same-sex couples shows that same-sex marriages and 
families are gaining increasing acceptance within Belgian society 
since the passage of same-sex marriage laws, but it is unclear what 
other affects same-sex marriage may be having on the Belgian public. 

3. Changing Perspectives on Marriage and the Family in Spain 

In Spain, the percentage of births to unwed mothers steadily in-
creased from 11.68 percent in 1996 to 25.08 percent in 2004, 143 the 
years prior to the institution of same-sex marriage, but statistics re-
garding the number of out-of-wedlock births since that time is not yet 
available. The national marriage rate has remained relatively constant 
between 1995 and 2005, with slight declines in 1996, 2001, and 
2005. 144 Such statistics show that at the time when the popularity of 
same-sex maniage was growing, the population was already beginning 
to disassociate parenting from marriage, a disassociation that may 
have enabled the movement for same-sex marriage to push forward. 
However, since opposition to the same-sex marriage bill in Spain re-
mams strong, same-sex marriage would not be expected to have as 

140 Bryant, supra note 6. 
141 Demian, supra note 27. 
142 Danny McCoy, Belgium Legalizes Same-Sex Adoption, GAYWIRED.COM, 

Apr. 24, 2006, http://www.gaywired.com/article.cfin?section=9&id=9200. 
143 See Percentage of children born to unmarried mothers, National total and 

provinces, National Statistics Institute (Espana) (2007), available at 
http://www.ine.es/inebase2/leer.jsp?L=l&divi=IDB&his=O (Follow link to Percent-
age of children born to unmarried mothers. National total and provinces. Then, click 
Submit all). 

144 See Gross marriage rate per 1000 inhabitants. National total and provinces, 
National Statistics Institute (Espana) (2007), available at 
http://www.ine.es/inebase2/leer.jsp?L=l&divi=IDB&his=O (Follow link to Gross 
marriage rate, per 1000 inhabitants. National total and provinces. Then, click Submit 
all). 
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close a relationship to a declining cultural association of parentage 
with marriage as it did in the Netherlands. 

It is also significant that in Spain, same-sex marriage laws were 
passed only a day after a bill facilitating easier divorce. 145 Though 
same-sex marriage laws did not cause passage of this bill, the fact that 
same-sex marriage laws and "streamlined divorce" 146 were both part 
of Prime Minister Zapatero' s platfonn is significant to show the cul-
tural link between such changing ideas of marriage and the family. 147 

4. Changing Perspectives on Marriage and the Family in Scandinavia 

In Scandinavia, where same-sex registered partnerships are legal, 
marriage is in dramatic decline. 148 Though this decline in maiTiage 
started well before same-sex partnerships were enacted, "[t]he parts of 
Norway where same-sex unions are most accepted have by far the 
highest out-of-wedlock birthrates," 149 demonstrating at least a c01Tela-
tion between same-sex partnership laws and marital decline if not a 
causal relationship. 

5. Changing Perspectives on Marriage and the Family in Canada 

In Canada, fertility rates were only 1.61 in the year 2005 and only 
1.50 in 2002, 150 ranking "Canada among the least fertile nations of the 
world." 151 At least two authors have attributed this low fertility rate to 
the erosion of child centered marriage. 152 Though the low fertility 
rates in Canada in the years before same-sex marriage laws could not 
have been caused by those laws, one could expect same-sex marriage 
laws to reinforce the already declining value placed on marriage as a 
reproductive institution. 

145 
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In Canada, according to a Statistics Canada report, common-law 
unions have become increasingly more popular since 1995. 153 The 
2002 survey estimated that as many as "70 per cent of Quebecers 
[would] start their conjugal lives through a common-law union, com-
pared with 34 per cent in the other provinces." 154 The report suggested 
that common-law unions were more popular in Quebec because they 
"were accepted and adopted sooner in that province." 155 In 2003, 
when Canadian courts were beginning to push for the legalization of 
same-sex marriage, the number of Canadians getting divorced was 
also on the rise, 156 though "marriage continue[ d] to fom1 the founda-
tion for most Canadian families." 157 The com1ection between marriage 
and parenting has also declined significantly over the past several 
years with statistics from 200 I indicating that as few as "68% of Can-
ada's children aged O to 14 ... live in families headed by a married 
couple," and as many as thirteen percent live "in common-law-couple 
families." 158 Statistics since this time are not yet available, so it is un-
clear what affect same-sex marriage laws might have had on such data. 
However, the declining respect for marriage in Canadian society may 
have played a part in encouraging Canadian support for same-sex mar-
riage laws, laws which could significantly alter the institution of mar-
riage. 

On January 2, 2007, "the Ontario Court of Appeal chose to exer-
cise it's [sic] parens patriae jurisdiction to 'fill a legislative gap' and 
extend a child's parentage to three individuals - the biological mother 

153 Common-law Unions More Popular: Survey, CBC NEWS ONLINE, July 11, 
2002, http://www.cbc.ca/canada/story/2002/07 II l/common _law020711.html. 

154 Id. 
155 Id. 
156 See, e.g., Marriage by the Numbers, CBC NEWS ONLINE, Mar. 9, 2005, 

http://www.cbc.ca/news/background/marriage/; ReligiousTolerance.org: Ontario 
Consultants on Religious Tolerance, Same-Sex Marriages (SSM) in Canada: Will the 
Courts Limit the Freedom of Religious Groups to Discriminate against SSM?, 
http://www.religioustolerance.org/hom_marb20.htm (last visited Mar. 31, 2007) ("In 
mid-2003, the governing federal Liberal party in Canada was faced with unambigu-
ous decisions by three senior provincial courts which called on the Federal govern-
ment to legalize same-sex marriage."); supra notes 63-64 and acco1npanying text. 

157 CBC NEWS ONLINE,supra note 156. 
158 The People: Marriage, Canada e-Book, http://142.206.72.67/02/02d/02d_ 

OO!a_e.htm (last visited Jan. 7, 2007). 
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and father as well as the mother's lesbian partner." 159 The Court 
stated, 

Present social conditions and attitudes have changed. Advances 
in our appreciation of the value of other types of relationships 
and in the science of reproductive technology have created gaps 
in the CRLA 's legislative scheme. Because of these changes the 
parents of a child can be two women or two men. They are as 
much the child's parents as adopting parents or 'natural' par-
ents.160 

Thus, in Canada the introduction of same-sex maITiage and family 
structures is leading to significant changes in the Canadian concept of 
family and the best interests of the child doctrine161 such that non-
traditional families of three or more parents are now favored in some 
situations or at least considered to be equal to the traditional two-
parent model. One law professor noted: 

[A]s societal values and levels of acceptance began to change, 
reproductive-health centres were successfully challenged to 
provide assisted insemination to lesbian couples who sought it . 
. . . That led to it becoming more common for lesbian couples 
to have children together ... which 'brings us to where we are 
today,' with more and more sperm donors playing an active 
parenting role in raising the child with the lesbian partners. 162 
Though this is just one decision out of possibly dozens that will 

come before Canadian courts, it still shows the '"slowly broadening 
recognition of different family structures"' 163 that is occurring in Can-
ada and other nations, such as Belgium and the Netherlands, that are 
adopting same-sex marriage laws. 

159 Press Release, Christian Legal Fellowship, Ontario Court's Perilous Deci-
sion Recognizes Three Parents (Jan. 3, 2007), available at 
ht~://www .christianlegalfellowship.org/Interventions/ThreeParentCaseJan3 .07 .pdf. 

60 A.A. v. B.B., [2007] ONCA 2, 12, available at 
http://www.ontariocourts.on.ca/decisions/2007 /january/C39998. pdf. 161 Unnati Gandhi, Ontario Family Law 'Outdated' Experts Say, GLOBE AND 
MAIL, http://www.theglobeandmail.com/servlet/story/RTGAM.20070103.wchilddd 
0103/BNStory/National/home (last visited Jan. 8, 2007) (The Court "ruled that the 
Children's Law Reform Act does not reflect current society and does not provide for 
the best interests of the child .... "). 

162 Id. 
163 Id. 
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C. The Relationship between Same-Sex Marriage Laws and 
Religiosity 

The Netherlands, where same-sex marriage was first adopted, is 
one of the most secular countries in Europe, as evidenced by the fact 
that "nearly three-quarters of the Dutch under 35 claim no religious 
affiliation" 164 and "[a]pproximately 70 percent of the total population 
never attend[s religious] services." 165 In Belgium, where slightly more 
caution was taken in enacting same-sex marriage laws, only "18 per-
cent of the population [does] not identify with any religion," 166 but 
"[a] 2005 Free University of Brussels (ULB) document estimated that 
[only] 15 percent of the Roman Catholic population attend[ s] weekly 
religious services and [only] 10 percent of the Muslim population was 
'practicing Muslims. "' 167 Since Catholicism and Islam are the most 
dominant religions in Belgium, 168 these statistics on Catholic and 
Muslim religiosity are significant. However, it is perhaps more signifi-
cant that individuals in Belgium and the Netherlands think of the asso-
ciation between religion and politics differently than some other na-
tions, 169 largely separating religion from the sphere of politics except 
as it leads to tolerance and acceptance of other cultures. 170 This phe-
nomenon perhaps explains the minimal resistance to same-sex mar-
riage from the Belgian public as well as the increasing acceptance of 
same-sex marriage in Belgium as a legitimate institution in which to 
raise a family. 

164 Kurtz, supra note 21. 
165 The Netherlands, International Religious Freedom Report 2006, Bureau of 

Democracy, Human Rights, and Labor, U.S. Department of State, http://www.state. 
gov/g/drl/rls/irf/2006/71398.htm (last visited Jan. 8, 2007). 

166 Belgium, International Religious Freedom Report 2006, Bureau of Democ-
racy, Human Rights, and Labor, U.S. Department of State, http://www.state.gov/g/ 
drl/rls/irf/2006/71371.htm (last visited Jan. 8, 2007). 

167 Id. 
168 Id. 
169 Bryant, supra note 6 ('"Religion is also not part of the politics here, the way 

it is in the United States. Europeans don't want the church to dictate their lives."'). 
Id. 

170 Id. ('"We're a tiny country that has always been influenced by a lot of dif-
ferent cultures,' said Krol. 'We're a Calvinist country, so we like to have rules. Rules 
for euthanasia. Rules for soft drugs. Rules for gay marriages. Rules for every-
thing.'"). 
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Religiosity is declining in Canada: 171 

While it is not clear whether the decrease in religiosity among 
Canadians is a cause or an effect of the weakening of tradi-
tional families, it is reasonable to assume that the weakening of 
the family and the decline in religiosity have been, and will 
continue to be, mutually reinforcing. 172 

While twenty-one percent of the population attended church on a 
weekly basis in 2002, a 2006 survey indicated that only seventeen per-
cent of the population continues to do so. 173 Religiosity in Spain has 
declined significantly in recent decades as well, and though "77 per-
cent of citizens considered themselves Catholic" in 2006, "46 percent 
of those persons stated that they never attended Mass."174 Similarly, a 
"2006 survey by the Santa Maria Foundation reported that, for the first 
time, less than half of [all] Spaniards between the ages of fifteen and 
twenty-four described themselves as practicing or nonpracticing 
Catholics." 175 

Though the decline in religiosity in these countries is likely not an 
effect of same-sex marriage, it could well be a contributing factor to 
the weakening of familial institutions in general and the acceptance of 
same-sex marriage within the populations of these countries. To this 
effect, it is significant that the place with the highest religiosity (Spain) 
is also the place where same-sex marriage has met the most resistance. 
Moreover, these statistics demonstrate that the least religious nations 
are those that have most fully accepted same-sex marriage as well as 
those on which same-sex marriage has had the most perceivable ef-
fects. Thus, same-sex marriage appears to be largely incompatible 
with the religious institutions that are so important to many nations' 
societal structures. 
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Sugrue supra note 97 at 10. 
Id 
Canada, International Religious Freedom Report 2006, Bureau of Democ-

racy, Human Rights, and Labor, U.S. Department of State, http://www.state.gov/g/ 
drl/rls/irf/2006/71452.htm (last visited Jan. 8, 2007). 

174 Spain, International Religious Freedom Report 2006, Bureau of Democ-
racy, Human Rights, and Labor, U.S. Department of State, http://www.state.gov/g/ 
drl/rls/irf/2006/71409.htm (last visited Jan. 8, 2007). 
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IV. How DOES THIS AFFECT THE UNITED STATES: APPLICATION OF 
INTERNATIONAL LAW IN DOMESTIC COURTS 

In the United States, same-sex marriage is not a popular concept. 
As early as 1996, the federal goverrunent passed the Defense of Mar-
riage Act (DOMA), defining marriage as only the "legal union be-
tween one man and one woman as husband and wife" for purposes of 
federal law, 176 and affirming the rights of states to deny recognition or 
effect to marriage-type relationships recognized in other areas "be-
tween persons of the same sex."177 In addition, twenty-seven U.S. 
states have passed constitutional amendments defining the term "mar-
riage" as between a man and a woman only, 178 and all but nine states 
have some type of DOMA statute. 179 Despite these protections, how-
ever, there is still a possibility that same-sex marriage laws could be 
enacted across the United States or imposed upon the country by fed-
eral or state court systems. Already, same-sex marriage has been legal-
ized in Massachusetts, 180 and the liberalizing global trend towards 
same-sex marriage is most likely to push the courts and legislatures of 
the United States towards that goal rather than away from it. 

Recognition of same-sex marriage could come in a variety of 
ways. First, state-wide same-sex marriage legislation may be over-
turned at any time by either the federal or state court system or by suc-
cessive federal or state legislation if popular opinion shifts signifi-
cantly enough to support such legislation. Second, though many states 
have enacted constitutional amendments, these amendments may still 

176 
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I U.S.C. § 7 (1997). 
28 U.S.C. § 1738C (1997). 
DOMA Watch, Marriage Amendment Summary, 

http://www.domawatch.org/amendments/amendmentsummaty.html (last visited Jan. 
8, 2007) (Site lists Alabama, Alaska, Arkansas, Colorado, Georgia, Hawaii, Idaho, 
Kansas, Kentucky, Louisiana, Michigan, Mississippi, Missouri, Montana, Nebraska, 
Nevada, North Dakota, Ohio, Oklahoma, Oregon, South Carolina, South Dakota, 
Tennessee, Texas, Utah, Virginia, and Wisconsin as having marriage amend1nents 
after fall 2006). 

179 DOMA Watch, Issues by State, 
http://www.domawatch.org/stateissues/index.html (last visited Jan. 8, 2007) (The 
states without DOMA legislation are Connecticut, Delaware, Massachusetts, New 
Jersey, New Mexico, New York, Rhode Island, Vermont, and Wyoming). 

180 Goodridge v. Dep't of Pub. Health, 440 Mass. 309, 344 (2003) ("We de-
clare that barring an individual from tbe protections, benefits, and obligations of civil 
marriage solely because that person would marry a person of the same sex violates 
the Massachusetts Constitution."). 
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be overturned by future state amendments or by federal law or the fed-
eral courts. Third, though the United States currently has a DOMA, it 
does not have a constitutional amendment protecting the institution of 
marriage; thus, Congress could overturn the DOMA through ordinary 
legislative procedures or the Supreme Court could interpret the 
DOMA as contrary to the Constitution of the United States. This arti-
cle will now examine those possibilities as they relate to international 
law. 

A. The Supreme Court sets Precedent for Following International 
Opinion 

The idea of looking to international law when interpreting the 
Constitution is not new. Some recent cases that have done so include 
Atkins v. Virginia, 181 Lawrence v. Texas, 182 and Roper v. Simmons. 183 

In both Atkins and Roper, the Court looked to state-wide consensus184 

and international opinion 185 when interpreting whether imposition of 
the death penalty against certain individuals violated the Ei,fhth 
Amendment's prohibition on "cruel and unusual punishments." 18 To 
some extent, looking to majority consensus in this area of constitu-
tional interpretation could be justified, since majority opinion is likely 
the best way of determining whether a society has deemed a punish-
ment cruel and unusual. The question that such cases raise, however, is 
how far one must look to be sure that the majority has been included: 
should the courts determine society's "standards of decency" 187 by 
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536 U.S. 304 (2002). 
539 U.S. 558 (2003). 
543 U.S. 551 (2005). 
See, e.g., Atkins, 536 U.S. at 313-16; Roper, 543 U.S. at 575 ("A majority 

of States have rejected the imposition of the death penalty on juvenile offenders 
under 18 .... "). 

185 See, e.g., Atkins, 536 U.S. at 316, n21 ("[W]ithin the world community, the 
imposition of the death penalty for crimes committed by mentally retarded offenders 
is overwhelmingly disapproved."); Roper, 543 U.S. at 575 ("Our determination that 
the death penalty is disproportionate punishment for offenders under 18 finds con-
firmation in tbe stark reality that the United States is the only country in the world 
that continues to give official sanction to the juvenile death penalty."). 

186 See, e.g., Atldns, 536 U.S. at 307 (questioning whether the execution of 
mentally retarded criminals is a cruel and unusual punishment under the Eighth 
Amendment); Roper, 543 U.S. at 555 (questioning the constitutionality of executing 
juvenile offenders in light of the laws of other nations). 

187 Roper, 543 U.S. at 561. 
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looking to statewide opinion, regional opinion, national opinion, inter-
national opinion, the opinions of selected civilized nations or interna-
tional organizations or some combination of the above? Second, how 
much consensus must there be to overturn state law based on new 
standards of decency? 

In Atkins v. Virginia, the Court suggested that only slight consen-
sus is needed as long as new legislation across the states suggested that 
societal standards were moving in the same direction, stating, "It is not 
so much the number of these States that is significant, but the consis-
tency of the direction of change." 188 Under this precedent, the Court 
could require states to enact laws in support of new societal standards 
even if only a handful of states had decided to experiment with such 
legislation. States can do little more to protect traditional marriage 
from changing definitions than to enact DOMA legislation and consti-
tutional amendments. Thus, when states have passed as much legisla-
tion in support of traditional marriage as they can, the only direction 
that society will be able to move will be in reverse, and the Court 
could view the reverse decisions of a few states as societal recognition 
of a newly emerging right. 

In Lawrence v. Texas, the Court came close to applying the evolv-
ing standards of decency doctrine to the area of individual rights when 
it overturned a state law criminalizing sodomy, grounding its decision 
in the right to personal liberty contained in the Due Process Clause of 
the Fourteenth Amendment. 189 Notably, the court cited international 
law in support of its opinion, stating that "[t]he right the petitioners 
seek in this case has been accepted as an integral part of human free-
dom in many other countries[, and t]here has been no showing that in 
this country the governmental interest in circumscribing personal 
choice is somehow more legitimate or urgent." 190 Thus, the interna-
tional recognition of same-sex marriage as an "integral part of human 
freedom" could theoretically be used by the Court to overturn any 
number of federal or state laws or state constitutional amendments if 
the Court saw no "more legitimate or urgent" governmental interest to 
support restraining such freedoms. 
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Atkins, 536 U.S. at 315. 
See Lawrence, 539 U.S. at 578. 
Id at 576. 
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The High Court of Ireland recently heard such a case involving the 
recognition of same-sex marriage. 191 After a lengthy discussion of the 
arguments for and against same-sex marriage, the Court concluded 
that "[t]he consensus around the world does not support a widespread 
move towards same-sex marriage" 192 and the "limited support for the 
concept of same sex marriage ... in Canada, Massachusetts and South 
Africa together with the three European countries .... " is not enough 
to support such a consensus. 193 The Court relied in large part on 
§2(2)(e) of Ireland's Civil Registration Act of 2004, 194 which states, 
"'For the purposes of this Act there is an impediment to a marriage if . 
. . both parties are of the same sex."' 195 

Though the United States could theoretically find support for a 
newly emerging right to same-sex marriage in global trends, it is more 
likely to follow the course that the High Court of Ireland has taken, at 
least at this point in history. As in Ireland, recent U.S. legislation 
points directly against the global trend for same-sex ma1Tiage, and as 
of yet, few countries have recognized such a right. As support for 
same-sex marriage grows, however, it could become more tempting to 
the court to follow international trends and establish such a right. 

B. Radical Ideas Turned Customary 

When same-sex marriage laws were first enacted in the Nether-
lands, such laws were a radical idea. David Coolidge, director of the 
Marriage Law Institute, voiced this opinion, stating, "The new Dutch 
law just illustrates how out of step the Netherlands is with the rest of 
the world .... This is the country that has legalized drugs, prostitu-
tion, and euthanasia. Why are we surprised if same-sex 'marriage' 
joins the list?"196 Belgium, with its similarly liberal laws and tolerant 
society could not have been much of a surprise either, even with its 
largely Catholic populace. The legalization of same-sex marriage in 

191 Zappone v. Revenue Comm'r., [2006] (H. Ct.) (Ir.), available at 
http://www.kalcase.org/KAL%20Zappone _ v _Rev_ Commrs _Judgement.doc (last 
visited Jan. 8, 2007). 

192 Id. at 127. 
193 Id. at 127. 
194 Id. at 128 ("In this jurisdiction, as recently as 2004, s. 2(2)(e) of the Civil 

Registration Act was enacted .... Is that not of itself an indication of the prevailing 
idea and concept in relation to what marriage is and how it should be defined?"). 

195 Id. at 39. 
196 Coolidge, supra note 11. 
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the country that followed, however, was more une1;/?ected. Though 
opposition to same-sex marriage was strong in Spain, 1 7 the legislature 
garnered enough support in only a year to pass an even more liberal 
same-sex marriage law than that in the Netherlands. 198 In Canada and 
South Africa, also areas where much of the public opposed same-sex 
marriage, the Courts initiated efforts to change the law. 199 

These scenarios show both an increasing international acceptance 
of same-sex marriage and alternative family arrangements and increas-
ing acceptance of same-sex marriage in individual societies that have 
adopted same-sex marriage into law. As of yet, none of the same-sex 
marriage laws in these countries have been overturned, and the case of 
Belgium's increasingly liberal laws seems to show that once laws are 
put into effect and same-sex marriages become more commonplace, 
new definitions of marriage and the family tend to gain increasing ac-
ceptance from the populace. The Ontario Court of Appeals' deci-
sion 200 also shows that once man-iage is expanded to include same-sex 
relationships, it can easily be expanded to include more. 

Increasing international support for same-sex marriage could lead 
to increasing acceptance of same-sex marriage in the U.S. just as it has 
in other countries. Analysis of religion in the countries that have en-
acted same-sex marriage shows that those which are least religious are 
most likely to embrace same-sex marriage and to be affected by it; 
thus, the level of religiosity in the U.S. would be an indicator of the 
likelihood that the U.S. would embrace same-sex marriage in the fu-
ture. Though affiliation with Christianity had been at a high and stable 
level in the past, U.S. statistics show that between 1990 and 2001, 
"[l]arge numbers of American adults ... disaffiliate[ ed] themselves 
from Christianity and from other organized religions."201 As of 2001, 
only 76.5 percent of Americans "identifTied] themselves as Christian" 

197 See Sterling, supra note 2 ("Strongly Roman Catholic countries such as 
Spain and Italy refuse to recognize gay couples, following the Vatican's abhorrence 
of homosexuality."). 

198 See McLean, supra note 7 ("[O]nly Canada's law ... contains language as 
liberal as Spain's .... "). 

199 See supra Part !I.D-E. 
200 See A.A. v. B.B., [2007] ONCA 2, 12, available at 

http://www.ontariocourts.on.ca/decisions/2007 /january/C3 9998.pdf ( expanding the 
definition of family to include families with 3 or more parents). 

201 ReligiousTolerance.org: Ontario Consultants on Religious Tolerance, Reli-
gious Identification in the U.S.: Christianity Sinking; "None of the Above" Rising, 
http://www.religioustolerance.org/chr_prac2.htm (last visited Jan. 8, 2007). 
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in comparison with 86.2 percent in 1990, a decline that is "identical to 
that observed in Canada between 1981 and 2001."202 As many as 14.1 
percent of Americans "do not follow any organized religion," up 
"from only 8 [percent] in 1990."203 As religiosity in the U.S. continues 
to decline, the population will be more likely to accept ideas such as 
same-sex marriage that run counter to the traditional concept of family 
that is reinforced by organized religion. 

V. CONCLUSION 

Ideas that used to be radical are gradually becoming customary, 
even in countries where there was once strong opposition. Moreover, 
in a world where homosexnality used to be largely illegal, it is 
unlikely that the same-sex relationship laws of the nations will move 
consistently in any direction besides increasing liberalization. The fact 
that the U.S. has enacted so much legislation against same-sex mar-
riage will probably be enough to show the Court that the direction of 
the change in this instance is not consistent, but as laws liberalize 
globally, it will become more difficult for even conservative courts to 
resist the waves of cultural change. 

Same-sex marriage laws across the globe appear to confirm or en-
courage trends that are inconsistent with the principles of marriage and 
family on which our society rests, placing same-sex marriage into the 
category of laws that pushes nations off of their original course and 
away from their established rights and societal structures. Thus, in the 
face of growing international trends, it is of utmost importance that we 
keep in mind not only the direction of societal change, but the reason-
ing of the traditions from which we have come. This is the only way to 
adequately protect onr original rights and values from cnltural cur-
rents. By remembering onr heritage, we will ensure that our nation 
will continue to chart the best course for marriage and the family 
through growing waves of global change. 
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