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Over the past decade several European nations have actively led 
the way in affording adoptive parenting rights to same-sex couples. 1 

Some United States [U.S.] states have followed that lead.2 What has 
been the impact, if any, of this trend toward legal adoption by same-
sex parents on a nation and its population? National public policies are 
generally intended to promote or sustain a nation's citizenry. Adoption 
affords an avenue to care for the children of that population. What ef-
fect do same sex parental legal adoption rights have on a country and 
its citizenry? 

This article examines these questions in light of legal trends, facts, 
and future global policy-making. It will offer a review of same-sex 
parent adoption laws as promulgated in selected European nations, and 
compare those trends with trends in U.S. states. These legal trends 
may offer insight into future expectations on a national scale. This 
article will explore the indicators, if any, which European trends may 
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provide for future expectations in U.S. states which signal advance-
ments toward the legalization of same-sex parent adoption. 

Section I discusses the history of same-sex parent adoption in gen-
eral, examining how the phenomenon of same-sex parent adoption has 
garnered legal approval over the last several years. Section II exam-
ines and analyzes the laws of European nations which have approved 
(or prohibited) same-sex parent adoption. Section III presents the U.S. 
status on state statutory and case law surrounding the legalization ( or 
prohibition) of same-sex parent adoption. Finally, Section IV analyzes 
the global influence on family policy of affording adoption rights to 
same-sex couples. 

The impact of legal adoption by same-sex parents clearly affects 
all the individuals involved in adoption, but same-sex parent adoption 
may also affect a nation, its population, and its national public policy. 
Adoption provides a very critical avenue for caring for the children of 
a population within a family. Legal adoption rights afforded to more 
alternative lifestyle parents could have a positive effect on a nation, or 
it could have a troublesome, even disruptive, effect on a country and 
its laws. Whether those laws which afford adoption rights to alterna-
tive lifestyle parents serve the best interests of children has been ques-
tioned by some scholars. 3 Adequate time has not passed to properly 
study the phenomenon. 

This article will examine the extent to which same-sex parent 
adoption laws have served to lay a foundation to further rights of 
same-sex partners. It will also examine the impact that advancement of 
same-sex parental rights has had on a nation or a state, its families, and 
its family law policy. This examination of international same-sex par-
ent adoption is an attempt to consider the trends in this area of adop-
tion law, and how these trends may be early indicators for changes in 
parenting policy. 

I. A GENERAL OVERVIEW OF ADOPTION AND SAME-SEX PARENT 
ADOPTION 

Historically, adoption existed to benefit the adopting parents.4 The 
earliest laws governing adoption are found in the Hammurabi Code, 

See William C. Duncan, In Whose Best Interests: Sexual Orientation and 
Adoption Law, 31 CAP. U. L. REV. 787 (2003) (discussing the shift from a child-
centered best interests standard for adoption policy toward an adoption regime fo-
cused mainly on adult rights and interests); Ruth-Arlene W. Howe, Adoption Laws 
and Practices in 2000: Serving Whose Interests?, 33 FAM. L.Q. 677 (1999). 

4 See Howe, supra note 3, at 680. 
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where the rights promulgated therein were primarily for the benefit of 
adoptive parents, but also provided some inheritance protection for 
adopted children if their parents chose to exclude them. 5 From Ham-
murabi's Code developed the ancient Roman statutes which served 
two purposes: "to avoid extinction of the family" and "to perpetuate 
rites of family religious worship,"6 thus demonstrating adoption in the 
Roman Empire also existed primarily to serve the adopting parents. 7 

In more modem times, the focus of adoption law has changed. It 
exists primarily to serve the interests of adoptive children by generally 
fostering a caring family environment for children in need of stable 
families. 8 Wide-spread European acceptance of the focus on children 
can be seen by looking to the Council of Europe and its Convention on 
the Adoption of Children, which has been signed and ratified by eight-
een major European nations since 1967, with an additional three sign-
ing but not ratifying. 9 The European Convention specifically provides 
"adoption will be in the interest of the child." 10 It further provides for 
specific ways to protect children, including "providing the child with a 
stable and harmonious home," protecting the religious preferences of 
the child, and discovering the overall ability of the adopter to care for 
the child. 11 

5 CODE HAMM.§§ 185-93. 
6 Stephen B. Presser, The Historical Background of American Law of Adop-

tions, 11 J. FAM. L. 443, 466 (1971). 
7 Duncan, supra note 3, at 788 (quoting Richard F. Storrow, The Policy of 

Fa,nily Privacy: Uncovering the Bias in Favor of Nuclear Fa,nilies in A,nerican 
Constitutional Law and Policy Reform, 66 Mo. L. REV. 527, 606 (2001)). 

8 This need is assumed because of the very fact of a child being available for 
adoption at all. If a child is available, it is clear that some need is not met by the 
biological family. See Duncan, supra note 3, at 788; Lynne Marie Kohm, Moral 
Realism and the Adoption of Children by Homosexuals, 38 NEW ENG. L. REV. 643, 
644-45 (2004). 

9 See United Kingdom, List of Declarations Made with Respect to Treaty No. 
058: European Convention on the Adoption of Children, Council of Europe, 
http://conventions.coe.int/Treaty/Commun/ListeDeclarations.asp?NT=058&CV= l & 
NA=&PO=UK&CN=999&VL=l&CM=9&CL=ENG (last visited Mar. 29, 2007). It 
is significant to note that Sweden has denounced this convention as well as a func-
tional denouncement by the United Kingdom where all the United Kingdom nations 
except the Isle of Man have denounced the convention. See id; Council of Europe, 
Archives 2002 on Changes in Treaties, http://conventions.coe.int/Treaty/EN/ 
Archives/News/News 2002.htm (last visited March 23, 2007). 

'
0 European Convention on the Adoption of Children, art. 8, Apr. 26, 1967, 

634 U.N.T.S. 256 [hereinafter European Convention]. 
II See id. at art. 8-9. 
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Generally, any adult may adopt, and a married couple may adopt 
jointly. 12 Same-sex parent adoption can occur when a same-sex couple 
attempts to adopt jointly or by what is called a second-parent adoption. 
A second-parent adoption is a "procedure that allows a same-sex co-
parent to adopt his or her partner's biological or adopted child." 13 

Once the second-parent adoption is completed, the birth parent and the 
adopting parent have equivalent rights vis-a-vis the child. 14 Litigator 
and scholar, William Duncan, sets out the specific ways that same-sex 
partners might approach this issue: 

First, a same-sex couple might jointly petition to adopt a child. 
Second, a partner of a child's biological parent (such as where 
a woman has had a child as a result of assisted reproduction or 
from a previous heterosexual relationship) might petition to 
adopt the partner's child without terminating the biological 
parent's parental rights. Finally, one partner in a same-sex 
couple might adopt a child as an individual and the other part-
ner would then also seek to adopt that child without a termina-
tion of the ties created by the first adoption. 15 

Same-sex couples have effectively utilized the second-parent 
adoption procedure to adopt a partner's children. The same theory has 
also been applied to order the adoption of an unrelated child by same-
sex partners together. Some adoption laws require consideration of the 
effect of a .Prospective adoptive parent's declared sexual orientation on 
the child. 1 

The shift of adoption laws from single or married parents toward 
same-sex parents is relatively new, but it has called into question basic 
assumptions about adoption law. 17 This shift is worthy of examination 
in terms of both how it has legally come about (judicially and legisla-
tively), and how adoption law and policy have been influenced to pro-
vide adoption to same-sex parents both in Europe and the U.S. 

12 Duncan, supra note 3, at 789. 
13 JOAN HEIFETZ HOLLINGER ET AL., ADOPTION LAW AND PRACTICE 3.06[6], 

at 3-57 (2006). 
14 Julie Shapiro, A Lesbian-Centered Critique a/Second-Parent Adoptions, 14 

BERKELEY WOMEN'S L.J. 17, 26 (1999). 
15 Duncan, supra note 3, at 794. 
16 Id. at 789-90. 
17 Id. at 787. 
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IL AN EXAMINATION OF SAME-SEX PARENT ADOPTION LAWS IN 
EUROPE 

241 

Traditionally, heterosexual families have been the building blocks 
of society. With the nanow exception of modern, alternative forms of 
reproduction, relationships between men and women are, and always 
have been, the only relationships with the potential for reproduction. 
The law has sought to protect that potential. 18 Yet, it seems European 
laws are slowly moving away from the protection of the traditional 
reproductive family towards an accepting view of alternative fonns of 
family consisting of same-sex parents. 

Advocates of homosexual rights hope to make adoption and par-
enting rights the next logical step in obtaining equal rights. In fact, 
domestic partner researcher, Professor Kees Waaldijk, proffers three 
sequential steps which lead up to the legal acceptance of same-sex 
maniage. 19 Waaldijk suggests a model in which "[v]irtually all coun-
tries in Europe seem to be following a standard sequence of steps" 
regarding legal refonn and rights of same-sex partners. 20 The "most 
prominent steps are: decriminalization, anti-discrimination, [ and] part-
nership legislation," then pursuing joint and/or second-parent adoption 
by a same-sex partner. 21 

Using other rights to obtain parenting rights is a generally new 
concept. Since the focus of modern adoption laws is the best interest 
of a child by providing a family for a child through adoption, the par-
ent obtains rights by viitue of that adoption. In the context of same-sex 
parent adoption, particularly in the model of Professor Waaldijk, adop-
tion is a stepping-stone among other adult rights. 

European nations claim a child-focused system of adoption, 22 but 
it seems the strategy of same-sex individuals working to obtain par-
ent's rights may be at least somewhat subverting this focus. Further, it 

18 Jonathan Curci, The Evolution of the Legal Concepts of "Family" and 
"Marriage" in the EU Legal System and its Impact on Society, 18 ST. THOMAS L. 
REV. 227, 228 (2005) (arguing that the law ought to uphold that protection). 

19 Waaldijk, Civil Developments, supra note I, at 66. 
zo Id. 
21 Id. "Most countries follow a standard sequence in taking the four groups of 

steps." Waaldijk, Eight Major Steps, supra note 1. Professor Waaldijk sets forth a 
strategy that sets out that cohabitation and discrimination steps "are only taken after 
or during completion of' decriminalization steps, and legal partnership steps are only 
taken after steps toward non-discrimination; and steps toward same-sex parent adop-
tion and civil marriage for same-sex couples are only taken after the partnership 
steps. Id. 

22 See European Convention, supra note 10, at art. 8-9. 
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is vital to acknowledge that, while adoption can grant full legal control 
over a child, it is not in and of itself a replacement for reproduction. 23 

Different nations provide varying forms of same-sex adoption, and 
key international bodies play a major role in the development of that 
law in Europe. More than other paiis of the world, international law 
plays a significant role in national decision making in Europe because 
of the two primary international institutions of concern in Europe: the 
European Union ("EU") and the Council of Europe ("COE"). These 
institutions are set up in such a way to respect the autonomy of the 
nation states comprising them. 24 

Based upon a human rights framework, 25 both institutions seem to 
lean towards protecting and expanding the rights of same-sex paii-
ners. 26 The European Parliament ("EP") of the EU, however, has had 
difficulty creating a common social policy because of the wide range 
of cultures and backgrounds represented by its membership. 27 The EP 
has made several proposals to introduce anti-discriminatory legisla-
tion. 28 These recommendations seek to end "the barring of lesbians 
and homosexual couples from marriage or from an equivalent legal 
framework," granting "the full rights of marriage or benefits of mar-

23 One American scholar suggests that opposition to same-sex adoption comes 
from the idea of protecting a class of children considered somehow superior because 
they have reproductive origin with two different sexed parents. She claims that in 
this supposition of superiority there is a fight to preserve the children of different 
sexed marriage from the influence of inferior same-sexed parents. Maria Grahn-
Farley, The Ideology of Genus and the Ghost of Heidegger, 29 BROOK. J. lNT'L L. 1, 
42 (2003). While this is at times part of the argument, it is necessary to discern that it 
is not an argument of superiority. It is, in fact, the natural order of things that repro-
duction can only take place on its own between different sexed couples. If we aim to 
make adoption mimic natural family life, it is logical that it would take place where 
it had the potential to occur naturally, in the care of heterosexual parents. 

24 Curci, supra note 18, at 228. The EU seeks to foster and develop a "com-
mon sense of European identity and social, economic and financial policy." Id. at 
228-29. "The membership of the European Union includes a myriad of cultures .... 
Providing for a common social policy is therefore, in itself, problematic." Id. at 229. 

25 Both are based on basic international charters of human rights. See Charter 
of Fundamental Rights of the European Union, 364 OFFICIAL J. OF THE EUROPEAN 
COMMUNITIES 8 (2000), available at http://www.europarl.europa.eu/charter 
/pdf/text_ en.pdf [hereinafter Charter of Fundamental Rights]; Universal Declaration 
of Human Rights, G.A. Res. 217A, pmbl., U.N. GAOR, 3d Sess., 177th plen. mtg., 
U.N. Doc A/810 (Dec. 10, 1948), available at http://daccessdds.un.org/doc/ 
RESOLUTION/GEN/NR0/043/88/IMG/NR004388.pdf?OpenElement. 

26 See Curci, supra note 18, at 229-31. 
27 Id. at 229. 
28 Id. at 231. 
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riage, allowing the registration of partnerships," and ending "restric-
tions on the rights of lesbians and homosexuals to be parents or to 
adopt or foster children. "29 Because the EU is organized in such a way 
that it must respect the autonomy of its member-state nations, these 
suggestions are non-binding. Therefore, the most significant policy is 
found in the Charter of Fundamental Rights, leaving member-state 
nations in charge of family social policy. 30 It states the right "to marry 
and the right to found a family shall be guaranteed in accordance with 
the national laws governing the exercise of these rights. "31 

The COE's interpreting body, the European Court of Human 
Rights ("ECHR"), applies the Convention for the Protection of Human 
Rights and Fundamental Freedoms. 32 Like the EU, the ECHR protects 
against some forms of homosexual discrimination. 33 Article 14 of the 
Convention for the Protection of Human Rights and Fundamental 
Freedoms prohibits discrimination. 34 

In the important case of Frette v. France, the ECHR ruled, how-
ever, the French Court's decision not to allow a homosexual man to 
adopt did not violate the Convention because the French court pursued 
the legitimate aim of protecting the health and rights of children. 35 The 
court also went on to say that as a contracting state, France was al-
lowed "a certain margin of appreciation in assessing whether and to 
what extent differences in otherwise similar situations justify a differ-
ent treatment in law. "36 Thus, the international body itself seems to be 
in support of promoting homosexual privacy and possibly family 
rights, but it appears generally to step aside and defer to the national 
laws on this issue. 

29 Id. ( citing Resolution on Equal Rights for Homosexuals and Lesbians in the 
EC, C61/40 (1994)). 

30 See generally Charter of Fundamental Rights, supra note 25, at 10. 
31 Charter of Fundamental Rights, supra note 25, at 10. 
32 See Convention for the Protection of Human Rights & Fundamental Free-

doms, art. 19, Nov. 4, 1950, 213 U.N.T.S. 221, available at 
http://conventions.coe.int/Treaty/en/Treaties/Html/005.htm [hereinafter Convention 
for the Protection]. 

33 See Curci, supra note 18, at 240-42 ( discussing how homosexual relation-
ships may be included in the concept of either "family life" or "private life" or both 
as protected by the Convention). 

34 Convention for the Protection, supra note 32, at art. 14. 
35 Frette v. France, 156 Eur. Ct. H.R. § 10, available at http://www.worldlii. 

org/eu/cases/ECHR/2002/156.html (clarifying that the Convention did not safeguard 
the mere desire to have a family, which in this case involved a single homosexual 
man's application for adoption authorization). 

36 Id. at§ 40. 
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Survey of Same-sex Adoption Laws of European Nations 

Currently, there are ten European nations which have taken the 
next step and created laws allowing joint or second-parent adoption by 
same-sex partners. 37 These nations include Denmark, Iceland, the 
Netherlands, Norway, Sweden, Germany, Spain, England and Wales, 
Scotland, and Belgium. 38 

The Netherlands 

The Netherlands was among the first of the major European na-
tions to provide adoption rights to same-sex couples. Dutch laws have 
changed repeatedly to include new rights for same-sex parents. 39 In-
terestingly, Dutch courts interpret domestic legislation in light of any 
binding provisions of international law, and, when necessary, set aside 
domestic statutory provisions to align with international laws like the 
European Convention for the Protection of Human Rights.40 

Prior to the 1998 creation of registered partnerships in the Nether-
lands (which allowed same-sex couples a formal, legally recognized 
relationship) no legal relationship existed between same-sex individu-
als in a registered partnership and the children they raised.41 In a 1997 
case, two lesbian paiiners, each seeking to adopt the other's child, ar-
gued for the use of the European Convention for the Protection to al-
low for their co-parent adoption. 42 The Dutch Supreme Court refused 
to rule on this matter because debates on the issue were taking place in 
parliament. 43 These debates resulted in the appointment of the Kort-
mann Commission, created "to investigate the legal possibilities of 

37 Waaldijk, Eight major steps, supra note l. 
38 Waaldijk, Civil Developments, supra note l, at 75. Iceland and Norway are 

not members of the EU, but are nonetheless important to this discussion. Id. 
39 Id. at 75-76. 
40 Nancy G. Maxwell & Caroline J. Forder, The Inadequacies in U.S. and 

Dutch Adoption Law to Establish Same-Sex Couples As Legal Parents: A Call for 
Recognizing Intentional Parenthood, 38 FAM. L.Q. 623, 638 (2004) (providing a 
synopsis of adoption policy and laws and their consequences in relation to same-sex 
parent relationships in a U.S.-Dutch comparison). 

41 See id. at 636. 
42 Maxwell & Forder, supra note 40, at 639-41. Maxwell and Forder trace 

throughout their article an interesting case study following two lesbian women seek-
ing to adopt. It provides that article 227 of the European Convention on Human 
Rights should be construed to include the right of same-sex parents to adopt children 
born to their partners. This argument was in part based on interpretation of articles 8, 
12, and 14 of the European Convention on Human Rights. See generally id. 

43 Id. at 639. 
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opening up marriage," and to "consider the need to regulate the posi-
tion of any children brought up within the [same-sex] relationship."44 

Upon recommendation by the commission, legislation was adopted 
in 2001 in agreement with the Kortmann Commission, and same-sex 
partners were automatically considered the child of both partners if the 
child was born into the preexisting relationship. 45 This confirmed the 
legal authorization of co-parent adoption by same-sex partners. "It is a 
controversial issue in the Netherlands that [these] most recent provi-
sions on same-gender parenting ( automatic custody in respect of a 
child born during a registered partnership) only apply to two 
women. "46 No equivalent is available to male same-sex partners. 47 

It is also interesting to note that co-parent or additional parent 
adoption is only allowed in the limited form of shared custody, rather 
than full parental rights. 48 The parent may only apply for shared cus-
tody with his or her partner if he or she has held sole custody for three 
years and has cared for the child together with the same-sex partner for 
one year. 49 This situation is uncommon because joint custody is gen-
erally awarded to birth parents upon divorce, thus making the ruling 
only possible if the biological father has no legal link to the child. 50 

From these facts, it is apparent the Netherlands allows, although 
limiting, parenting rights of same-sex partners. It seems ironic the first 
nation to allow same-sex partnerships provides very limited parenting 
rights to same-sex partners. Perhaps this limit is based on a more true 
focus on the best interests of the child in the Netherlands. Professor 
Lynn Wardle presents a study conducted by same-sex advocacy re-
searchers noting some reasons for legitimate parenting concerns. 51 The 
study provides: 

44 Id. at 639-40. 
45 Id. at 639 ( citing Report of the Commission to investigate whether marriage 

should be made available to same-gender partners, The Hague, Oct. 1997, Chapter 
2). 

46 Maxwell & Forder, supra note 40, at 639. 
47 This appears to be an obvious equal protection concern with women treated 

differently than men ( even preferred over men), but interestingly such claims have 
yet to hold sway in Netherlands law. 

48 Id. at 637. 
49 Id. 
50 Id. at 637-38. Such an example might be a father who is merely a sperm 

donor, forfeiting any potential parental rights. 
" Lynn D. Wardle, The "Inner Lives" of Children in Lesbigay Adoptions: 

Narratives and Other Concerns, 18 ST. THOMAS L. REV., 511, 527 (2005) (citing 
Maria Xiridou et al., The Contribution of Steady and Casual Partnerships to the 
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Eighty-six percent of new HIV I AIDS infections in gay men 
were in men who had steady partners. Gay men with steady 
partners engage in more risky sexual behaviors than gays with-
out steady partners. Gay men with steady partners had eight 
other sex partners ("casual partners") per year, on average. Gay 
men without a steady partner had twenty-two casual partners 
per year on average. The duration of gay "steady partner" rela-
tions was eighteen months, on average. 52 

Wardle presents the reasonable conclusion that the Netherlands' 
limited parenting rights might be due to the growing body of research, 
showing the direct effect of the stability of parents' relationships on 
both the short-term and long-term development of children. 53 

United Kingdom: England & Wales and Scotland 

Domestic adoption is regulated throughout the United Kingdom by 
the Adoption Act of 1976.54 This Act puts local authorities in charge 
of maintaining adoption services in order to "promote the welfare of 
the child involved. "55 Sarne-sex adoption is currently permitted in all 
of the United Kingdom except Northern Ireland. 56 

Scotland closely follows the pattern of its United Kingdom 
neighbors in England and Wales. 57 Those nations also allow for joint 
adoption of children by same-sex couples58 as well as second-parent 
adoption of a partner's biological child. 59 Furthermore, the Adoption 

Incidence of HIV Infection Among Homosexual Men in Amsterdam, 17 AIDS I 029, 
1032-36 (2003)). 

" Id. 
53 Id. at 527-28. See also Lynn D. Wardle, Considering the Impacts on Chil-

dren and Society of "Lesbigay" Parenting, 23 QUINNIPIAC L. REV. 541 (2004) (dis-
cussing homosexual parenting as a veritable "social laboratory" of family diversity 
with implications for children). 

54 Brandi R. Foster, Evolution of the "Traditional Family": A Comparative 
Analysis of United States' and United Kingdom's Domestic and International Adop-
tion Law, 14 IND. lNT'L& COMP. L. REV. 315, 333 (2003). 

55 Id. 
56 Waaldijk, Civil Developments, supra note I, at 74. 
57 See Foster, supra note 54, at 334-37 (offering an overview of domestic 

adoption law in the UK). 
58 Id. at 335-36. 
59 For a thorough examination of the strategies, problems and considerations 

in moving Europe generally and British legislation particularly toward aspects of 
same-sex partnerships other than same-sex parent adoption see Kees Waaldijk, Tak-
ing Same-Sex Partnerships Seriously: European Experiences as British Perspec-
tives?, lNT'L FAM. L., June 2003, at 84. 
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and Children Act came into effect on December 30, 2005, which al-
lows joint adoption by same-sex parents. 60 Scotland is the most recent 
nation to allow same-sex couples to adopt. 61 Less than a year later 
after the 2005 Act, Scotland allowed joint adoption as well as second-
parent adoption of a partner's biological children. 62 It seems to have 
moved wholeheartedly in the direction of same-sex parental rights as 
evidenced by the Adoption and Children Bill which passed the Scot-
tish Parliament 101 votes to six, with six abstentions creating these 
new adoption laws. 63 

Nordic Nations and Germany 

The situation in the Nordic nations is interesting. They were 
among the first to grant relationship rights to same-sex partners. 64 Yet, 
in Denmark, Iceland, Norway, and nearby Germany, joint adoption is 
not allowed. 65 

Denmark was the first European nation to allow same-sex adoption 
in May 1999. 66 However, it has maintained a consistent position al-
lowing only same-sex, second-parent adoption despite early action to 
provide homosexual rights in other areas of law such as protection 
from discrimination and the legal right to a registered partnership. 67 

With adoption, however, one partner must be a biological parent of the 

60 Stonewall, Adoption in England and Wales, http://www.stonewall.org.uk 
/information_bank/parenting/144.asp#3 (last visited Mar. 23, 2007). 

61 MSPs Vote for Same-Sex Adoption, BBC NEWS, http://news.bbc.co.uk/2/hi/ 
uk_news/scotland/6215838.stm (last visited Mar. 23, 2007) [hereinafter Same-Sex 
Adogtion]. 

2 Id. See also Waaldijk, Eight Major Steps, supra note l, at 2. Noting that in 
2005 Scotland introduced a form of a registered partnership and allowed joint or 
second-parent adoption by same-sex couples. 

63 Same-Sex Adoption, supra note 6 l. 
64 Waaldijk, Civil Developments, supra note l, at 80-84. 
65 Id. The reason for this trend is not readily apparent, but it would appear that 

with the exception of Germany, the Nordic Nations follow trends from the Nether-
lands generally. A legislative proposal has been offered in the Netherlands to extend 
adoption to same-sex partnerships. Id. at 83 ( citing the legislative website of the 
Dutch government). 

66 International Lesbian and Gay Association, World Legal Survey: Denmark, 
http://www.ilga.info/Information/Legal_survey/europe/denmark.htm 
(last visited Mar. 23, 2007). 

67 Waaldijk, Civil Developments, supra note 1, at 83-84. 
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child in order for his or her partner to adopt. 68 Similarly, the laws in 
Iceland only allow same-sex, second-parent adoption when the partner 
is a biological parent of the child and there is a registered partner-
ship. 69 

Sweden, in contrast to the other Nordic nations, allows same-sex 
couples in a registered partnership to jointly adopt children. 70 Any 
Swedish citizen in a registered partnership may also adopt his or her 
partner's children via second-parent adoption. 71 On June 5, 2002, the 
Swedish Parliament voted to allow same-sex partners in a registered 
partnership to adopt. 72 The parliamentary debates concerning this is-
sue were extremely conh·oversial and hinged the debate on the 
switched focused to an adult perspective, excluding the best interests 
of the children. 73 Advocates for same-sex parent adoption did eventu-
ally prevail. 74 For this law to take effect, however, Sweden had to first 
withdraw from the parts of the European Convention on the Adoption 
of Children, which prohibit same-sex couples from adopting chil-
dren. 75 

Spain 

In June 2005, Spain authorized full gay marriage for same-sex 
couples. 76 With this right to marriage came all the rights afforded to 
heterosexual couples, including the right to adopt. 77 Therefore, in 
Spain both joint adoption and second-parent adoption of a partner's 

68 ILGA: Europe, Parenting, Adoption by Same-sex Partners in Europe, 
http://www.ilga-europe.org/europe/issues/parenting (last visited Apr. 3, 2007) [here-
inafter ILGA]. 

69 Id. 
70 

71 
Grahn-Farley, supra note 23, at 15-16. 
Id. 

72 Id., ( citing Partnership och Adoption [Partnership and Adoption], 
Snabbprotokol/ 2001/02: 120, 10 June, 2001, Lagutskottetsbetankande 2001/02: LU 
27; Partnership och adoption m.m. (prop. 2001/02: 123); Motion 2000/01: Ju724). 

73 Grahn-Farley, supra note 23, at 16. 
74 Id. 
75 Id. The law did not take effect until February l, 2003, more than half a year 

later. Id. 
76 Gay Marriage Around the Globe, BBC NEWS, http://news.bbc.co.uk/2/hi/ 

americas/4081999.stm (last visited Mar. 23, 2007). 
77 Id. 
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child were completely legalized upon the sanction of same-sex mar-
riage. 78 

Belgium 

Belgium allows both joint adoption and second-parent adoption of 
a partner's biological chiklren. 79 In April 2006, a bill allowing same-
sex parents in Belgium to adopt children passed in the upper house of 
Belgium's Parliament. 80 The vote to pass this law in Belgium was ex-
tremely narrow, prevailing by only one vote as thirty-four votes de-
feated thirty-three (with two abstentions) to pass the bill into law. 81 

France 

A recent ruling in France by the Court of Cassa ti on, the nation's 
highest court, allowed limited access to parental rights for same-sex 
partners. 82 In this case, a lower court decision against same-sex par-
enting rights was overturned when shared parental rights were allowed 
to a lesbian couple who had children as a result of artificial insemina-
tion. 83 The high court held the partner may acquire parental rights 
when the couple lives in a stable union and the child's best interests 
are met by granting parental rights to the second-parent. 84 According 
to the court, these parental rights included protecting the child and 
caring for the health, welfare, and education of the child. 85 

This development in French law warrants monitoring to observe 
the extent parental rights become equivalent to the rights of a biologi-
cal or adopting parent. It is still unclear, however, exactly what this 

78 See Jennifer Green, Spain Legalizes Saine Sex Marriage, 
WASHINGTONPOST.COM, July I, 2005, http://www.washingtonpost.com/wp-dyn/ 
content!article/2005/06/30/ AR2005063000245 .html. 

79 See Belgium Passes Gay Adoption Law, BBC NEWS, Apr. 21, 2006, 
http:/inews.bbc.co.uk/2/hi/europe/4929604.stm [hereinafter Belgium Passes]. 

80 Id. See also ILGA, supra note 68. 
81 Belgiu1n Passes, supra note 79. 
82 Associated Press, France Broadens Gays' Parental Rights, 

CBSNEWS.COM, Feb. 25, 2006, http://www.cbsnews.com/stories/2006/02/25/ap/ 
world/mainD8FVTSJOO.shtml. 

83 Id. One of the women underwent artificial insemination during the relation-
ship, but initially she was the only partner considered a legal parent by a lower court. 
See id. 

84 

85 
Id. 
Id. 
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decision means for same-sex parent adoption in the future, and how 
the case will be used as precedent in light of its unique facts. 

Conclusions for Europe 

The laws regarding same-sex adoption are a rapidly developing 
new trend. Since the first laws were enacted in Denmark in May 
199986 until the most recent same-sex adoption laws were passed in 
Scotland in December 2006, 87 only seven short years have passed. In 
the legislative history of most nations, seven years is a trivial amount 
of time, yet here it has accomplished a rapid advance in same-sex 
adoption laws. It is doubtful the swiftness of these advances has al-
lowed for adequate studies of the interests of the child in these situa-
tions. 

Laws protecting homosexual ri&hts exist to protect a unique and 
valued relationship between adults. 8 It is clear, however, that the legal 
notion in adoption of protecting the best interests of the child is being 
set aside, at least somewhat, to confer rights upon same-sex parents. 
Adopting a child seems to be a formidable strategy in the continuum 
of obtaining marriage-like rights, which has essentially caused the fo-
cus of adoption as providing a family for a child to be lost in the legal 
quagmire of same-sex rights. Careful consideration ought to be given 
to determine what is in the best interests of children when deciding 
adoption law. It appears there has been a rush to legitimize same-sex 
relationships through the mechanism of adoption. 

From this analysis, it might be reasonable to expect that other 
European nations likely to consider laws allowing same-sex adoption 
will be those who already provide some sort of legal rights of a regis-
tered partnership to same-sex couples. Presently, there are eighteen 
nations providing for registered partnerships89 and only seven of these 
nations have not provided in some way for same-sex adoption. 90 

Should the U.S. be concerned with Europe's fast paced movement 
toward legalization of same-sex parent adoption? A survey of these 
trends in U.S. states regarding same-sex parenting adoption may offer 
some insight in answering this question. 

86 ILGA, supra note 68. 
87 Same-Sex Adoption, supra note 61. 
88 See Curci, supra note 18, at 257. 
89 Waaldijk, Eight Major Steps, supra note 1. 
90 Id. These seven nations include Finland, Luxembourg, Andorra, Northern 

Ireland, Slovenia, the Czech Republic, and Switzerland. Id. 
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III. U.S. STATES' TRENDS TOWARD APPROVAL (OR PROHIBITION) OF 
SAME-SEX PARENTING ADOPTION 

Adoption is historically purely statutory. 91 In the U.S., several 
states have afforded same-sex parents adoption rights through the use 
of second-parent, step-parent, or adoption statutes. 92 This statutory 
base for adof tion is significant in that only four states-California, 93 

Connecticut, 4 New Hampshire, 95 and Vennont96-specifically pro-
vide codified vehicles97 for second-parent adoptions. 98 The statutes of 

91 Cotter, supra note 2, at 141. 
92 See generally Kohm, supra note 8. See HOLLINGER, supra note 13; Shapiro, 

supra note 14, at 26; Duncan, supra note 3, at 794. See also supra, section I, discuss-
ing the several strategies for same-sex partners or homosexual adults to obtain par-
enting rights via adoption. 

93 CAL. FAM. CODE§ 9000(b) (West 2004 & Supp. 2007); infra note 97 ("A 
domestic partner, as defined in Section 297, desiring to adopt a child of his or her 
domestic partner may for that purpose file a petition in the county in which the peti-
tioner resides."). 

94 CONN. GEN. STAT. ANN.§ 45a-724(a)(3) (West 2007); inji-a note 97 ("Sub-
ject to the approval of the Court of Probate as provided in section 45a-727, any par-
ent of a minor child may agree in writing with one other person who shares parental 
responsibility for the child with such parent that the other person shall adopt or join 
in the adoption of the child, if the parental rights, if any, of any other person other 
than the parties to such agreement have been terminated.") 

95 N.H. REV. STAT. ANN.§ 170-B:4 (2004); infra note 97 ("repealing, in 1999, 
New Hampshire's [previously instituted statutory] twelve-year ban on gay adoption 
and foster parenting"). 

96 VT. STAT. ANN. tit. 15A, § l-102(b) (2002) ("If a family unit consists of a 
parent and the parent's partner, and adoption is in the best interests of the child, the 
partner of a parent may adopt a child of the parent. Termination of the parent's pa-
rental rights is unnecessary in an adoption under this subsection."). 

97 "Some of these [statutes] were passed after state courts had interpreted 
earlier statutes to allow [homosexual parent] adoptions. Lynn D. Wardle, A Critical 
Analysis of Interstate Recognition of Lesbigay Adoptions, 3 AVE MARIA L. REV. 561, 
566 n.14 (2005). For information on whether no-recognition of same-sex parent 
adoption is permissible otherwise under general conflicts and constitutional princi-
ples governing interstate adoption recognition see id. at 609-14. 

98 Second-parent adoption is now defined as "[a]n adoption by an unmarried 
cohabiting partner of a child's legal parent, not involving the tem1ination of a legal 
parent's rights; esp., an adoption in which a lesbian, gay man, or unmarried hetero-
sexual person adopts his or her partner's biological or adoptive child." BLACK'S 
LAW DICTIONARY 53-54 (8th ed. 2004). See also Emily Doskow, The Second Parent 
Trap: Parenting for Same-Sex Couples in a Brave New World, 20 J. Juv. L. !, 5 
(1999) ( describing the conundrum of the phrase and using the term to refer to "an 
independent adoption whereby a child born to [ or legally adopted by J one partner is 
adopted by his or her non-biological or non-legal second-parent, with the consent of 
the legal parent, and without changing the latter's rights and responsibilities"). Pro-
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these particular states are based on the Uniform Adoption Act (1994) 
provisions generally recognizing the right of "anyone to seek to adopt 
for the purpose of creating a parent-child relationship .... "99 Finally, 
by statute, Florida has prohibited homosexuals from any eligibility in 
adoption100 and many summary challenges have proceeded from this 
code section. These summary challenges have been defeated. 101 The 
statutory prohibition on homosexual parents in Florida has been up-
held by federal courts. 102 

The absence of legislation in the remaining states has resulted in 
discord between the structural form of second-parent adoptions, 
namely the need for the biological parent to keep his or her parental 
rights, and the state statutory framework of automatic severance of the 
previous parent's rights upon adoption. All other states endorsing 
same-sex parent adoption have done so judicially. 103 

In those states which have judicially recognized homosexual sec-
ond-parent adoptions on the trial level, 104 a certain judicial construe-

fessor Wardle generally uses the term "lesbigay adoption" for convenience in refer-
ring to same-sex parent, homosexual parent, and/or second-parent adoption. Wardle, 
supra note 97. This article uses second-parent adoption, same-sex parent adoption, 
and homosexual adoption interchangeably to communicate to the reader that each 
term refers to adoption of children by homosexual parents who indeed are same-sex 
partners. Each term is used where appropriate to differentiate between same-sex 
parents in a partnership of some sort and opposite sex parents in an unmarried rela-
tionship. Hereafter, this article may most often use the term "second-parent adop-
tion," indicating all possible categories and circumstances of same-sex parent adop-
tion. 

99 HOLLINGER, supra note 13, at I.OJ[!]. 
lOO FLA. STAT. ANN. § 63.042(3) (West 2005). 
101 Cox v. Fla. Dep't of Health & Rehabilitative Servs., 656 So.2d 902, 903 

(Fla. 1995). 
102 See Lofton v. Kearney, 157 F. Supp. 2d 1372 (S.D. Fla. 2001) (upholding 

Florida's statutory limitation against homosexuals on foster care and adoption); 
Lofton v. Sec'y ofDep't of Children & Family Servs., 358 F.3d 804 (11th Cir. 2004) 
(state statute again sustained by federal courts). 

103 This has afforded us the ability to go into a deeper analysis with American 
law on same-sex parent adoption in this section of this article. 

104 "Sympathetic trial courts in other states have reportedly approved adoptions 
by adults in lesbian and gay relationships, but the precedential effect of those inter-
pretations of state adoption laws to allow lesbigay adoption is minimal." Wardle, 
supra note 97, at 566-67. States which have reportedly recognized second-parent 
adoptions at the trial court level are Alabama, Alaska, Delaware, Hawaii, Iowa, Lou-
isiana, Maryland, Michigan, Minnesota, Nevada, New Mexico, Oregon, Rhode Is-
land, Texas, and Washington. Demian, U.S. State Policies Toward Dual (Second-
Parent) Adoptions by Same-Sex Coupled Parents, Parenting Options for Same-Sex 
Couples in the U.S.: Adoption, Foster Care, Donor Insemination, Surrogating, Cus-
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tion has been required in order to permit the second-parent adoption 
without severance of the biological parent's rights. To obtain authority 
for a second-parent adoption without specific legislative sanction, the 
courts have foregone an overly literal and rigid inte1pretation of state 
adoption statutes in order to advance the underlying purpose of pro-
moting the child's best interests. 105 Most of the courts have acknowl-
edged that once the statutory prerequisite of "who can adopt" is met, 
the "best interest of the child" analysis may then be considered. Courts 
recognizing second-parent adoption have done so by allowing the 
"best interest of the child" analysis to precede the statutory analysis, or 
by compromising the statutory analysis in some way. 

An application of this type of judicial reasoning is apparent in the 
Pennsylvania case of In re Adoption of R.B.F. and In re Adoption of 
R.C.F. 106 The statute at issue in this case provided in applicable part 
"unless the court for cause shown determines otherwise" no adoption 
shall be granted until the previous parents' rights have been termi-
nated.107 The lower court applied the usual rule, performing a statutory 
analysis to determine who is qualified as a parent prior to applying a 
"best interest of the child" analysis, and concluded it could not use the 
"best interest of the child" analysis as an evidentiary basis for cause 
shown because such analysis must necessarily come after the statutory 
analysis. 108 The Pennsylvania Supreme Court reversed and said it was 
within the lower court's discretion to make a factual finding of why 
the previous parental rights should not be terminated. 109 The ruling, 
however, did not address whether the cause shown could be the best 
interest of the child. The case was remanded for a factual finding for 
cause shown. 110 

A case in Indiana, however, is more typical of second-parent adop-
tion cases and operates as a clear model for the kinds of decisions 
courts can make if they are inclined to construct analogies in favor of 

tody (2007), http://www.buddybuddy.com/parent.html#a-chart (last visited Apr. 15, 
2007). 

105 Christopher Colorado, Tying the Braid of Second-Parent Adoptions- Where 
Due Process Meets Equal Protection, 74 FORDHAM L. REV. 1425 (2005) (discussing 
judicial analysis of second-parent adoption in a constitutional context). 

106 In re Adoption of R.F.B., 762 A.2d 739 (Pa. 2000); In re Adoption of 
R.B.F., 803 A.2d 1195 (Pa. 2002). 

107 In re Adoption ofR.F.B., 762 A.2d at 743. 
108 In re Adoption of R.B.F., 803 A.2d at 1198. 
109 Id. 
110 See id. at 1197. 
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same-sex partnerships. 111 The court connected the status of the adopter 
parent to that of a step-parent112 and explicitly equated second-parent 
adoption with the adoption of a child by a step-parent. 113 This analysis 
allowed the court to find that it is in the best interests of a child to be 
entitled to the legal protections and advantages a two-parent adoption 

"d 114 prov1 es. 
In New York, the appellate court extended such a step-parent 

analysis to same-sex partners on a case-by-case basis, but acknowl-
edged the statutory analysis must be done before the best interest of 
the child could be considered. 115 The court further stated it was apply-
ing "strict construction," but it was looking to legislative purpose 
rather than to the literal wording of the statute itself. 116 

In fact, the New York comt reviewed two statutes. The first statute 
provided that any individual or married couple "together" can 
adopt. 117 To this, the court said it could not interpret "together" to en-
force a public policy of marriage, and, with consent, any two individu-
als could fall under the statute and thus adopt together. 118 As applied 
to married couples, "together" was construed by the court to mean one 
person cannot adopt without the other's permission or over one's ob-
jection.119 The court also held, in reviewing the second statute, that 
"open adoption" circumvents the termination statutes. Thus the legis-
lature could not have intended the statutes which govern the termina-
tion of parental rights to apply in every situation. 120 This reasoning 
allowed the court to overcome the statutory hurdle ( of who is qualified 

111 In re The Adoption ofM.M.G.C., 785 N.E.2d 267 (Ind. Ct. App. 2003). 
112 This case has been followed in In re The Adoption of K.S.P., 804 N.E.2d 

1253 (Ind. Ct. App. 2004), and Mariga v. Flint, 822 N.E.2d 620 (Ind. Ct. App. 
2005), botb of which validated the mother's same-sex partner's second-parent rights 
(and corresponding duties and obligations) when that second-parent sought to void 
the adoption after the same-sex couple had split up. But see In re Adoption of Jane 
Doe, 719 N.E.2d 1071 (Ohio Ct. App. 1998); infra note 151, for an example of a 
case that rejected the stepparent analogy. 

113 Kris Franklin, Court Handling of Gay Rights Litigation: The 'Authoritative 
Moment': Exploring the Boundaries of Interpretation in the Recognition of Queer 
Families, 32 WM. M!TCHELLL. REV. 655, 686 (2006). 

114 In re The Adoption ofM.M.G.C., 785 N.E.2d at 269. 
115 In re Jacob, 660 N.E.2d 397 (N.Y. 1995). 
116 Id. at 399. 
117 Id. at 400 (citing N.Y. DOM. REL. LAW§ 110 (Consol. 2007)). 
11s Id. 
119 Id. 
120 Id. at 402-403 (citing N.Y. DOM. REL. LAW§ 117 (Consol. 2007)). 
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to be a legal parent) and consider the best interest of the child without 
concern for the statutory parental requirement. 

In a similar fashion, a New Jersey court, in recognizing the need to 
read a statute in context and to construe it in light of the best interest 
test, also extended a step-parent exception. 121 The New Jersey excep-
tion allowed a lesbian partner to adopt her partner's biological child 
without affecting the partner's parental rights. 122 The court also found 
second-parent adoptions help determine the legal rights and responsi-
bilities of the non-biological parents so problems can be addressed 
within the legal framework of domestic relations law. 123 With this 
case, New Jersey effectively became the first state to permit simulta-
neous adoption by both adults at the onset, conferring the same legal 
rights and responsibilities for the adopted child upon both the adoptive 
parents. 124 

Massachusetts further applied a step-parent exception to the termi-
nation of parental rights rule in In re Adoption of Tammy. 125 In allow-
ing joint adoption by lesbian partners where one was the natural 
mother of the child, the court found the statute did not prohibit the 
adoption even though the adoption wasn't expressly allowed by stat-
ute. 126 The court decided that "person" can also mean "persons" and 
the specific provision regarding married people in the adoption statute 
exists so one spouse cannot adopt without the permission of the other 
or over the other's objection. 127 The court thus determined, if this were 
the purpose of the statutory provision for married couple adoption, 
there would be no need to prohibit unmarried people from jointly 
adopting. 128 The court's explanation of the statute in this regard seems 
very weak. If this was its aim, the court would have required anyone 

121 In re Adoption of Two Children, 666 A.2d 535 (N.J. Super. Ct. App. Div. 
1995). 

122 Id. at 539. 
123 Id. at 540 (citing Adoption ofB.L.V.B., 628 A.2d 1271, 1276 (Vt. 1993)). 

See also Madeline Marzano-Lesnevich & Galit Moskowitz, In the Interest of Chil-
dren of Same-Sex Couples, 19 J. AM. ACAD. MATRIM. L. 255 (2005) (discussing how 
children are protected in same-sex couple households). 

124 Id. New Jersey's simultaneous adoption is a significant distinction from 
second-parent adoption because it helps protect the adopted child should one of the 
parents becomes ill or dies. Moreover, if the child were hospitalized, both parents 
would have access to their child, thus benefiting the child. 

125 See In re Adoption of Tammy, 619 N.E.2d 315 (Mass. 1993), showing that 
this exception has become a norm for same-sex parent adoption analysis. 

126 Id. at 318. 
127 Jd.at319. 
12s Id. 
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marrying someone who had already adopted a child to join in the 
adoption. Put more accurately, the court circumvented the termination 
requirement by simply holding both parties were jointly adopting (the 
birth parent was re-adopting under the joint adoption), rather than one 
party joining in the adoption ( a new adoption by both rather than add-
ing a new party to an old one). The court's explanation for this was 
that the purpose of the termination statute is to protect the rights of 
adopting parents, and, if they want to adopt together, their rights are 
protected this way. 129 

Without a similar mincing of words, the court in the District of Co-
lumbia recognized second-parent adoption at the appellate level sim-
ply by holding unmarried couples, whether same-sex or opposite-sex, 
who are living together in a committed personal relationship, are eligi-
ble to file petitions for adoption. 130 Likewise, an Illinois appellate 
court also recognized second-parent adoption by holding umnarried 
same-sex cohabitants have standing to jointly petition for adoption 
under the Illinois Adoption Act as the Act itself expressly provides it 
is to be liberally constrned. 131 

Interestingly, a Delaware trial court's rnling132 highlights the very 
conflicting statutory interpretation problems this article has been dis-
cussing. Acknowledging the premise that adoption is purely statutory 
and the general principle of strict statutory construction, the trial court 
added an interpreters' twist. 133 Combining that premise while also ac-
knowledging another statutory provision which says all questions of 
interpretation shall be resolved in favor of the best interest of the child 
rather than in the best interest of the parent, 134 the court found yet an-
other way through the legal parent stumbling block. The court applied 
this provision when there was no ambiguity in the statute and also 
when there was no conflict between the best interest of the child and 
the best interest of the parent. However, the court neglected the fact 
that step-parents are the exclusive exception to the termination re-
quirement. 135 It did this by looking at the issue of de facto parents and 
then concluding that there could also be a de facto step-parent. 136 The 
court considered the father's same-sex partner as the child's de facto 

129 

130 

131 

132 
133 

134 

135 

136 

Id. This reasoning seems circular at best. 
In re M.M.D., 662 A.2d 837 (D.C. 1995). 
In re K.M., 653 N.E.2d 888 (Ill. App. Ct. 1995). 
See supra note 104 regarding precedential value of trial court rulings. 
In re Peter Hart, 806 A.2d 1179 (Del. Fam. Ct. 2001). 
Id. 
See Cotter, supra note 2, at 148. 
In re Peter Hart, 806 A.2d at 1186. 
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step-parent, making the partner's adoption petition operative as a step-
parent second-parent. From the court's perspective, the statutory hur-
dle was met, thus allowing it to proceed to the best interest analysis. 137 

Therefore, at least six states and the District of Colombia have ju-
dicially recognized same-sex parent adoptions: Pennsylvania, New 
York, New Jersey, Massachusetts, Indiana and Illinois. Four states 
have statutorily recognized homosexual adoption in the form of sec-
ond-parent adoption: California, Connecticut, New Hampshire and 
Vermont. 138 That means eleven, or just under twenty-two percent, of 

137 Id at 1188. The concept of de facto parental rights is an emerging trend, 
somewhat beyond the scope of this article, but noteworthy here. For further reading 
See Smith v. Smith, 893 A.2d 934 (Del. 2006), which effectively ruled that once a 
parent accepts child support from a former same-sex partner, the parent is estopped 
to deny the de facto parental rights of the former partner. In that case, the former 
partner of a lesbian relationship filed a petition against the biological mother for joint 
custody of children born during the relationship. The mother filed a petition for child 
support. The Family Court treated the former partner as a de facto parent, awarded 
joint custody, and required the former partner to pay child support. When the mother 
appealed, the Supreme Court dismissed the appeal, holding that the mother's accep-
tance of child support barred her appeal concerning custody. Id 

138 States that have statutorily recognized Civil Unions for homosexual couples 
(e.g. Vermont, Connecticut, and soon New Jersey) have also provided a statutory 
framework which grants all rights of parenthood with children born to a civil union. 
Such a statutory construction lends full legitimacy to previous judicial recognition of 
second-parent adoption. For an example of how civil union laws affect parental rec-
ognition, see Deborah L. Markowitz, The Vern1ont Guide to Civil Unions, 
http://www.sec.state.vt.us/otherprg/civilunions/civilunions.htrnl (last visited March 
26, 2007), noting: 
Parties to a civil union are given all the same benefits, protections and responsibili-
ties under Vermont law, whether they derive from statute, administrative or court 
rule, policy, common law or any other source of civil law, as are granted to spouses 
in a marriage. These include: 

Mutual financial support. Parties to a civil union shall be responsible for the sup-
port of one another to the same degree and in the same manner as prescribed under 
law for married persons. 

Domestic relations law. The law of domestic relations, including annulment, sepa-
ration and divorce, child custody and support, and property division and mainte-
nance, adoption, and spouse abuse shall apply to parties to a civil union. 

Laws regarding child custody and support. The rights of parties to a civil union, 
with respect to a child who either has become a natural parent to during the term of 
tbe civil union, shall be the same as those of a married couple, with respect to a child 
who either spouse has become the natural parent to during the marriage ( emphasis 
added). 



258 REGENT JOURNAL OF INTERNATIONAL LAW [Vol. 5 

U.S. jurisdictions have authorized second-parent adoption for same-
sex parents. 139 

Other state court jurisdictions, however, have held that second-
parent adoption is not available to same-sex parents under state stat-
utes. These courts "that have rejected second-parent adoptions have 
based their decisions primarily on a strict construction of the respec-
tive 'cut-off statue applicable in that state."140 

The Colorado Court of Appeals' decision in In re Adoption of 
T.K.J. & K.A.K. rnled same-sex partners cannot avail themselves of 
adoption rights via Colorado's second-parent adoption statute. 141 In 
rejecting adoption applications by lesbian partners to adopt each 
other's natural children, the court followed the general rnle of statutory 
construction and held that liberal construction in favor of "the best 
interest of the child" applies only when the statute is ambiguous. 142 

The court reasoned the best interest question was moot because the 
statute wasn't ambiguous regarding parental threshold require-
ments. 143 The court further reasoned there was no liberty interest to 
protect in regard to the parent/child relationship as the potential adop-
tive Rarents, having not yet adopted, had no liberty interest to pro-
tect. 44 As a result, second-parent adoption is not available in Colo-
rado under adoption statutes or by judicial fiat. 145 

139 These statistics are similarly reflected by Professor Wardle in his thorough 
analysis of second-parent homosexual adoptions when he states that same-sex parent 
adoption "is authorized by legislation or state appellate court interpretation in ap-
proximately one-fourth of the states." Wardle, supra note 97, at 566. Including 
Delaware's trial level ruling brings the percentage to 24 percent, or nearly one-
fourth, as indicated by Wardle. 

14° Cotter, supra note 2, at 149. 
141 In re The Adoption of T.K.J., 931 P.2d 488, 490 (Colo. Ct. App. 1996). The 

women were the biological mothers of their respective children, and petitioned the 
court to adopt each other's children. Id. 

142 Id. at 492. 
143 Id. See COLO. REV. STAT. ANN. § 19-5-211. The court noted that under this 

statute the effect of an adoption decree is that the natural parent is divested of all 
rights and obligations with respect to a child, unless the adopting party was the 
child's stepparent. In re The Adoption ofT.KJ., 931 P.2d at 491 (citing COLO. REV. 
STAT.§ 19-5-211 (1995)). 

144 In re The Adoption ofT.KJ., 931 P.2d at 491-92. 
145 See generally id. at 488. But see In re Marriage of Dorworth, 33 P.2d 1260 

(Colo. Ct. App. 2001) (holding "the court may not restrict parenting time merely 
because of a parent's sexual orientation.") This case is distinguished from a second-
parent adoption by a same-sex partner because parenting time afforded to an already 
legal parent is fundamentally protected regardless of the parent's sexual orientation. 
Id. 
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A similar ruling prevailed in Nebraska. The state's Supreme Court 
affirmed the denial of adoption to a same-sex partner refusing to ex-
tend the step-parent exception to the partner. 14 Strict construction of 
the statute requires the biological parent to relinquish existing rights in 
order for the child to become eligible for adoption. 147 The natural, pe-
titioning parent asserted her consent to the second-parent adoption was 
the equivalent of the termination of the parent's rights, but the court 
rejected this argument. 148 The court affirmed the mandatory statutory 
provisions call for the termination of the rights and duties of a parent 
who consents to the adoption of his or her child by anyone other than 
the parent's spouse. 149 In doing so, the Nebraska court rejected any 
further arguments favoring second-parent adoption. 150 

Second-parent adoption is also not available under Ohio statutes 
according to the courts in that state. After appeals and reconsidera-
tions, the decision remains that the step-parent exception does not ap-
ply to same-sex partners. 151 In the pertinent case law, the courts ac-
knowledged that adoption terminates the existing parent's rights under 
the Ohio statutory scheme, and it is not within the constitutional scope 
of judicial power to change the face and effect of the plain meaning of 
the state's adoption laws. 152 

Despite differing facts, same-sex parental rights are not available 
via second-parent adoption under Wisconsin statutes either, according 
to In re Angel Lace M 153 Although finding adoption was in the best 
interests of the child, the court determined the step-parent exception 

146 

147 
148 

In re Adoption of Luke, 640 N.W.2d 374 (Neb. 2002). 
Id. at 378. 
Id. at 380. 

149 Id. at 382-83. According to the statute, the natural parent is required to have 
his or her parental rights terminated to allow adoption of the child by anyone other 
than a stepparent. Id. at 382 (citing NEB. REV. STAT. ANN.§ 43-110). The court de-
termined that the mother's "consent to the proceedings was not tantamount to a re-
linquishment of parental rights." Id. at 380. 

150 Id. at 383. But see Russell v. Bridgens, 647 N.W.2d 56, 59 (Neb. 2002) 
(where the Nebraska Court of Appeals held Nebraska must recognize a second-
parent adoption granted in Pennsylvania, even though the adoption would not have 
been permitted if originally sought in Nebraska). 

151 In re Adoption of Jane Doe, 719 N.E.2d 1071 (Ohio Ct. App. 1998), appeal 
not allowed, 709 N.E.2d 173 (Ohio 1999), reconsideration denied, 711 N.E.2d 234 
(Ohio 1999). 

152 Id. at 1073. 
153 In re Angel Lace M., 516 N.W.2d 678, 680 (Wis.1994). In this case the 

adoptive mother and the adoptive father were married at the time of adoption. Id. 
Other cases generally involve children born from artificial reproductive techniques. 
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did not apply to same-sex partners because the biological parent must, 
by statutmy mandate, terminate existing rights in order for the child to 
be eligible for adoption. 154 Again, a parental rights termination provi-
sion prohibited second-parent adoption. 

These cases do not appear to have rejected second-parent adoption 
based on any animus toward homosexual partners or other unmarried 
partners. 155 "Instead, the courts' decisions in these cases seem to 
merely evince their belief that adoption statutes must be followed as 
written by the legislature." 156 Colorado, Nebraska, Ohio and Wiscon-
sin case law stand in stark contrast to other state courts that have over-
come or averted statutory guidelines and mandates from their own 
state legislatures. 

Of the fourteen jurisdictions that have addressed the issue of sec-
ond-parent adoptions, many have allowed them for homosexual part-
ners, but others have not embraced the concept. 157 In fact, as this ex-
amination coupled with other recent events indicates, most states and 
state courts seem content to allow the democratic process to operate in 
the realm of family policy-making. A growing majority of states con-
stitutionally limit marriage to opposite sex partners, not recognizing 
such same-sex partnerships or marriages from other states, and afford-
ing no legal recognition to same-sex couples. 158 Certain trial courts in 

154 Id. at 681. 
155 Cotter, supra note 2, at 152. 
156 Id. "Thus, these decisions are properly interpreted as a representation of the 

aversion some courts have to what could be perceived as legislating from the bench 
as ogposed to expressing any policy decision against second-parent adoptions." Id. 

1 7 Id. at 149. 
158 These states include Alabama, Alaska, Arkansas, Colorado, Georgia, Ha-

waii, Idaho, I(ansas, I(entucky, Louisiana, Michigan, Mississippi, Missouri, Mon-
tana, Nebraska, Nevada, North Dakota, Ohio, Oklahoma, Oregon, South Carolina, 
South Dakota, Tennessee, Texas, Utah, Virginia and Wisconsin. See DOMA Watch, 
http://www.domawatch.org/amendments/amendmentsummary.html (last visited 
March 26, 2007). "Every state marriage amendment voted on by the people has 
passed, except in Arizona. The vote has ranged from 48% in Arizona to 86% in Mis-
sissippi. The average pass rate for all of the amendments, including Arizona, is 68%. 
If Arizona is excluded, the average pass rate is 69%." Id. "Hawaii's Amendment 
does not actually define marriage, but instead reads 'The Legislature shall have the 
power to reserve marriage to opposite-sex couples."' Id. (quoting HAWAII CONST. 
art. l, § 23). Along with Hawaii, Vermont provides reciprocal beneficiary relation-
ships, and only three states provide for domestic partnership registries: California, 
Maine, and New Jersey. See Marzano-Lesnevich & Maskowitz, supra note 123. 
Florida expressly prohibits homosexual adoption (and thus same-sex parent adoption 
and second-parent adoption) by statute. See supra notes 100-102. For a contrary 
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Michigan, Oregon, and Texas, despite those limits however, have 
permitted second-parent adoptions by same-sex couples. 159 Same-sex 
parenting adoption policy in the several states has developed in a legal 
and democratic context that is reexamining marriage, its meaning and 
purposes. 

IV. SAME-SEX PARENT ADOPTION IN A GLOBAL CONTEXT 

Affording adoption rights to same-sex couples is clearly creating 
some discord and variance in the application of adoption law around 
the world. It also seems to be working in a U.S. and global context to 
affect family policy. 

The facts presented in Section III and its analysis clearly demon-
strate that some state jurisdictions in America are slowly moving to-
ward same-sex parent adoption with resistance from a large majority 
of states in the combined venues of legislatures, courts, and voting 
booths. Noting this significant rise in states recognizing same-sex par-
ent adoption invites a critical analysis of this phenomenon, particularly 
in light of the divisiveness of the issue. When same-sex adoption does 
arise in courts or legislatures, there seems to be a split over allowing 

d · 160 same-sex parent a oplion. 
Where second-parent adoption laws are authorized for same-sex 

couples in the U.S., those jurisdictions seem generally to be moving 
towards alternative forms of family involving same-sex partners, thus 
embracing same-sex parents simultaneously. The states that have rec-
ognized second-parent adoption for same-sex couples also generally 
reflect a movement in family policy welcoming alternative forms of 
family embracing homosexuality. California, Connecticut, Massachu-
setts, New Jersey, Vermont and New Jersey all have codified second-
parent adoptions for same-sex partners and have codified family-like 
or marriage-like benefits for alternative family forms, either via same-
sex marriage as in Massachusetts, 161 civil unions in Vermont, 162 Con-

perspective see generally Jennifer L. Rosato, Children of Same-Sex Parents Deserve 
the Security Blanket of the Parentage Presumption, 44 FAM. CT. REV. 74 (2006). 

159 Jeffery A. Dodge, Same-Sex Marriage and Divorce: A Proposal for Child 
Custody Mediation, 44 FAM. CT. REV. 87, 91 (2006). 

160 Wardle, supra note 97, at 567. Professor Wardle calls this a "consistent 
split." Id. 

161 Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941, 969 (Mass. 2003). 
162 See, e.g., The Vermont Guide to Civil Unions, supra note 138. 
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necticut and New Jersey, 163 or domestic partnership recognition in 
California. 164 

It may be significant to note the births, birth rate, and fertility rate 
of Vermont, the state that has been somewhat of a leader in this area of 
law affording parental and partnership rights to same-sex couples ( and 
has had those laws in place for some period of time) is the lowest in 
the nation, significantly lower than the national average. 165 This may 
hint at some correlation between these phenomena. It may or may not 
also have some forecast for states that have acted in a similar fashion 
in same-sex parent and partnership law and second-parent adoption 
law such as California, Connecticut and New Jersey. 166 Some U.S. 
states may be, as they have often done historically, following Europe's 
lead in the jurisprudence of same-sex parent adoption. 

The general European trend toward the non-discrimination of ho-
mosexuality as a legally recognized lifestyle has clearly begun to 
manifest itself and be reflected in same-sex parent adoption law. The 
European Union and, in particular, all of the eleven nations with recent 
laws allowing same-sex adoption as examined here in Section II are 
experiencing dangerously low birthrates among their populations. 167 

163 See American Civil Liberties Union, Frequently Asked Questions about 
New Jersey Civil Unions: A Practical Guide/or Same-Sex Couples, Feb. 16, 2007, 
http://www.aclu.org/lgbt/ 
relationships/28384res20070216.html (noting New Jersey rules and their validity in 
Connecticut and California). 

Connecticut and Vermont have civil unions, and will likely treat your New 
Jersey civil union as a civil union in those states. California has domestic 
partnerships that are quite similar to New Jersey civil unions, and will likely 
recognize a New Jersey civil union as a domestic partnership. Massachu-
setts allows marriage for same-sex couples, but it is unclear whether that 
state will recognize civil unions that are close to the legal equivalent of 
marriage, but are not called "marriage. 11 Id. 

164 See California Domestic Partnership Act of 1999; California Domestic 
Partuers' Rights and Responsibilities Act of 2005. 

165 According to the National Center for Health Statistics, Vermont's fertility 
rate is 51.8%, the lowest of all the states, and the national average is 66.3%. BRADY 
E. HAMILTON ET. AL., NATIONAL VITAL STATISTICS REPORTS, BIRTHS: PRELIMINARY 
DATA FOR 2003, vol. 53, no. 9 (Nov. 23, 2004), available at http://www.cdc.gov/ 
nchs/data/nvsr/nvsr53/nvsr53 _ 09 .pdf. 

166 An excellent stndy would compare fertility rates among states and nations 
that promote same-sex partner laws and similar sa1ne-sex partner advantages, but 
that is beyond the scope of this article. 

167 2.1 is the necessary rate at which a nation achieves population replacement. 
Martha Farnsworth Richie, America's Diversity and Growth: Signposts for the 21st 
Century, POPULATION BULLETIN, June 2000, at 6, available at http://www.prb. 
erg/Source/ ACFD2C.pdf. Analysis of dropping population statistics among Euro-
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This may or may not hint at some correlation between these phenom-
ena. A similar pattern may or may not be emerging in America, as al-
ready possibly seen to some degree in Vermont. 

A principled approach to family policy making recognizes parent-
ing is foundational to the family unit as a social good, and adoption 
law is part of that jurisprndence. There is profound responsibility in 
nurturing the next generation. Adoption law correspondingly holds 
some responsibility as well as authority in shaping the foundation of a 
parenting jurisprndence that considers positive aspects of family pol-
icy making. 

The social norm of generativity (the importance of men and 
women getting matTied and having children) tends to find the idea of 
gay parenting or gay marriage incomprehensible. 168 "Conversely, so-
cieties in the midst of devaluing the norrns that sustain the generative 
family (in the name of attractive alternative values such as increasing 
expressive individualism and moral autonomy) will find gay marriage 
and parenting a natural fit, an idea that both expresses and reinforces 
their deepest moral preferences." 169 A move away from generativity 

pean nations was done by the Vatican in a recent analysis of family policy in Europe. 
See Alfonso Lopez Trujillo, The Family and Life in Europe, Pontifical Council for 
the Family (2003), http://www.vatican.va/roman _ curia/pontifical_ councils/ 
family/documents/re _pc_ family_ doc_ 20030614 _ fami!y-europe-trnjillo _ en.html. 
Citing numerous sources, it points to a need for redirection of European family pol-
icy. 

The average Total Fertility Rate (TFR) for Europe, which was 2.1 in 1980 
(for 18 European countries), is currently 1.5 (1.5 births per woman), which 
is far below the necessary threshold for the replacement of the population 
(2.1 ). Since 2000, 15 country members of the European Union have entered 
a stage of population decline (negative moment); if this persists until 2020, 
it will lead to a decrease in the European population equivalent to 88 mil-
lion in 2100 (W. Lutz et al., 2003). For example, the TFR in France was 
2.93 in 1950; it decreased to 2.73 in 1960, to 2.47 in 1970, to 1.94 in 1980, 
to 1.78 in 1990 and reached its lowest level in 1994 (1.65), and then rose 
again to 1.9 in 2001 (G. Pison, 2002). For Germany, the TFR was 2.03 in 
1970, 1.48 in 1975, 1.25 in 1995 and 1.36 in 1998. For Italy it was 2.43 in 
1970; it fell to 2.21 in 1975, 1.64 in 1980, 1.42 in 1985, 1.33 in 1990, 1.2 in 
1995, and has remained at that level since then (!NED, 2003). In 2000, the 
TFR was 1.89 in France, 1.89 in Ireland, 1.78 in Luxembourg, 1.76 in 
Denmark, 1.73 in Finland, 1.65 in Belgium, 1.64 in Great Britain, 1.54 in 
Sweden, 1.54 in Portugal, 1.34 in Germany, 1.32 in Austria, 1.3 in Greece, 
1.25 in Italy and 1.22 in Spain (P. Kremer, 2002). Id. 

168 Maggie Gallagher, Europe's Marriage Crisis, and Ours, Institute for Mar-
riage and Public Policy (2006), http://www.maniagedebate.com/2006/03/europes-
marriage-crisis-and-oursmaggie.htin. 

169 Id. 



264 REGENT JOURNAL OF INTERNATIONAL LAW [Vol. 5 

has advanced somewhat in greater Western Europe with domestic 
partner and same-sex marriage rights developing rapidly. This appears 
to also be fostering movement in the law toward same-sex parent 
adoption. These nations that have moved away from generativity, fos-
tering gay parenting and partnerships, have reaped these results toward 
same-sex parent adoption. Incidentally or consequently, the ~opula-
tions of those nations are on the threshold of being cut in half. 1 0 Gen-
erativity is a key trend indicator in any family policy. States moving 
toward legal sanctioning of same-sex parent adoptions are walking a 
path away from generativity. A lack of generativity manifested in 
family law public policy as examine and traced in this article may lead 
toward a dramatic population dec!ine. 171 

Some European nations have noticed and are reacting to the sig-
nificant population decline. As a matter of public policy, France is 
offering an incentive payment of $10,000 for a woman to have a 
baby. 172 The policy, designed to encourage fopulation growth in a low 
growth rate society, seems to be working. 17 The factors giving rise to 
the arrival of a need for this new policy are numerous. 174 Such trends 
include moves towards cohabitation, domestic partnerships, divorce, 

170 Scholar Francesco Billari's research sums up European trends. 
It takes 2.1 children per woman to replace the population. In 2000, only six 
major western European nations had total fertility rates as high as I. 7 
(France, Ireland, Norway, Denmark, Finland and the Nc:herlands); four na-
tions had on average at least 1.5 but less than 1.7 children per woman (of 
Belgium, United Kingdom, Portugal, Sweden); four more have slipped into 
the crisis level demographers define as ''very low fertility" ofless than 1.5 -
Austria (1.3), the former West Germany (1.4), Italy (1.2) and Spain (1.2). 
Id. 

Very low fertility, or 1.5 or less, results in a population cut in half every 65 years. At 
a fertility rate of 1.3, the population gets cut in half every 32 years. Id. 

171 See id. 
172 See Pierre-Yves Roger, France Touts Rising Fertility Rate, ASSOCIATED 

PRESS, Jan. 16, 2007, available at http://www.breitbart.com/article.php?id= 
D8MMH4ROO&show article=!. 

173 Id. The French government offers Euro 750 (US $970) per month to parents 
who take one year's unpaid leave from work after the birth of a third child. Calling it 
"almost a 'bebe' boom," France bad 830,000 new babies in 2006, "more than in any 
year in the last quarter-century, capping a decade of rising fertility that bas bucked 
Europe's graying trend, the state statistics agency said Tuesday." Id. That brought 
France's fertility rate to 2.0, up from 1.92 in 2005, the highest in the European Un-
ion. "France's fertility rate bas been climbing steadily since 1996 ... but it still bas 
not passed 2.1-- considered what it takes to replace a population in developed coun-
tries .... [T]he fertility rate among France's immigrant population was slightly 
higher than among the population at large, but ... the difference was minimal." Id. 

" 4 See Gallagher, supra note 168. 
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the economic necessity of dual-earner families, the work-family con-
flict, the cost of child-rearinf' and contraception. These have all aided 
in the population decline. 17 To some it may seem unimaginable to 
pay women for having a child, but this simply evinces the desperation 
of a nation seeking to secure its national survival. 

Rapid advances in family law public policy to guarantee adult 
rights may be working to the advantage of adult same-sex parents. 
They may not, however, be advancing the best interests of children, or 
the highest concerns of the nations or states in which those children 
reside. When individuals consider having a family they often imagine 
themselves leaving a legacy for future generations through the chil-
dren they raise. Nations and states need to carefully examine the leg-
acy they leave on the world their children will live in by making care-
ful decisions regarding parenting. Adoption law should not be decided 
on any other basis. 

CONCLUSION 

What will be the significance of the choices made in Europe and 
some U.S. states concerning same-sex adoption? Nations throughout 
Europe are enacting laws to encourage fertility and overcome the de-
clining population. 176 Sweden provides a mixed package of higher pay 
for women, flexible working for both parents and high quality child-
care; France, as already noted, has gone so far as to provide tax and 
cash incentives to new parents, and Poland is paying women for each 
child they bear. 177 Perhaps a number of things are still discouraging 
population growth in European nations despite these drastic efforts. 

Public policy analyst George Weigel suggests there is a crisis of 
civilizational morale throughout Europe, but especially in Western 
Europe. 178 Weigel advises this crisis is of concern to the United 
States. 179 One reason involves the concept of "pietas, an ancient Ro-
man virtue that teaches us reverence and gratitude for those on whose 

175 See generally Roger, supra note 172. "The number of French marriages is 
continuing to decline, as more and more French couples are choosing to form civil 
unions instead." Id. 

176 See id. 
177 See Gallagher, supra note 168. 
178 George Weigel, Is Europe Dying? Notes on a Crisis of Civilizational Mo-

rale, American Enterprise Institute for Public Policy Research (2006), available at 
http://aei.org/docLib/200503 l 7 _ EOMarch _ April_ 1811 Sg.pdf 

179 Id. 
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shoulders we stand." 180 He suggests many of the United States' fun-
damental principals of freedom, government, and dignity of human 
purpose come from its European roots. 181 Those European roots are 
manifested in the United States' concern for the "democratic project" 
and historical Christianity. 182 The democratic ideals manifested in 
some statutory laws and many state referendums seem to reveal a lack 
of embrace for same-sex partners, same-sex parents and similar adop-
tion policies. In contrast to the European community, the population 
rates throughout the United States generally reflect no current grave 
danger to American population replacement. 183 

Based on these public policy concerns and the trends presented 
here, same-sex parent adoption does not readily appear to manifest a 
positive impact on a state or nation's future even though it may pro-
vide a vehicle for a child to be raised in an alternative family environ-
ment, and parental rights for homosexual individuals and couples. 184 

180 Id. 
181 Id. Weigel also suggests that were Europe to depopulate it is likely to be 

repopulated by radical Islamists, and suggest that in fact, this trend may have already 
begun. Since 1970 there have been almost 20 million Islamic immigrants into 
Euro;e, the equivalent of three E.U. countries: Ireland, Belgium, and Denmark. Id. 

18 Id. Noting that in creating the European Constitution there was a great deal 
of debate concerning whether Christianity's contributions to democracy should be 
mentioned, and in the final outcome these contributions were not included, Weigel 
suggests this omission may have eliminated much of the moral clout Europe passed 
onto the U.S., but failed to reserve for itself. 

To deny that Christianity had anything to do with the evolution of free, law-
govemed, and prosperous European societies is, to repeat, more than ques-
tion of falsifying the past; it is also a matter of creating a future in which 
moral truth has no role in governance, in the determination of public policy, 
in understandings of justice, and in the definition of that freedom which 
democracy is intended to embody. Id. 

183 The U.S. fertility rate is 2.1, just at the necessary rate for population re-
placement. Richie, supra note 167. "The United States has higher fertility than any 
other country in the industrialized world. At the end of the 1990s, the total fertility 
rate (TFR) was about 1.4 children per woman in Europe, for example, while the U.S. 
rate was about 2.1." Id. 

184 We are reminded that scholars have questioned whether same-sex parent-
hood is in the best interests of children, among which include Duncan, supra note 3; 
Wardle, supra note 52, at 527, and that the body of research on the effects of homo-
sexual parenting on children is still minimal but beginning to be explored in terms of 
real consequences for children. See generally DAN CERE, THE FUTURE OF F AMlLY 
LAW: LAW AND MARRIAGE CRISIS lN NORTH AMERICA (Institute for American Val-
ues 2005) (noting the effect of a Canadian legal paradigm shift favoring same-sex 
unions and same-sex parenting); Walter R. Schumm, Empirical and Theoretical 
Perspectives from Social Science on Gay Marriage and Child Custody Issues, 18 ST. 
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Adoption rights afforded to same-sex parents do, however, have an 
effect on a jurisdiction's family policy. This examination has revealed 
they tend to coincide with a trend toward same-sex partner rights and 
appear to create some divisive tones. Global policy making in the area 
of same-sex parent adoption laws as promulgated in certain European 
nations show similar trends reflected in laws in U.S. states. These legal 
trends may also offer insight into future expectations on a national 
scale. European nations and U.S. states moving forward with the le-
galization of same-sex parent adoption do so in a manner creating 
concern for family policy making and the future of the sovereign in 
question. 

THOMAS L. REV. 425 (2005) ( discussing negative effects on children from gay par-
enting and noting the "urgent need for the involvement of disciplines besides the law 
to identify, understand and critique the legal theories of marriage and family life that 
are helping to shape new trends."); See generally George A. Rekkers, An Empiri-
cally-Supported Rational Basis for Prohibiting Adoption, Foster Parenting and Con-
tested Child Custody by Any Person Residing in a Household that Includes a Homo-
sexual-Behaving Member, 18 ST. THOMAS L. REV. 325 (2005) ( examining the em-
pirical evidence showing instability brought to a family with homosexual behavior 
and same-sex partnerships). All of this research presents valid concerns that encom-
pass the realm of same-sex parent adoption, deserving of further review, but are 
beyond the scope of this article. 


