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Gendercide 1s gender-selective mass killing. 1 

Reproductive female gendercide is occurring around the 
world.2 The availability of sex identification reproductive 
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1. MARY ANN WARREN, GENDERCIDE; THE IMPLICATIONS OF SEX SELECTION 4 
(1985) (first using the term "gendercide"). 

Drawing "an analogy bet\veen the concept of genocide" and what she called 
"gendercide," Warren cited the Oxford English Dictionary definition of 
genocide as "the deliberate extermination of a race of people," \vhen she 
wrote: By analogy, gendercide would be the deliberate extermination of 
persons of a particular sex (or gender). Other terms, such as "gynocide" 
and "femicide" have been used to refer to the \Vrongful killing of girls and 
women. But "gendercide" is a sex-neutral term, in that the victims may be 
either male or female. There is a need for such a sex-neutral term, since 
sexually discriminatory killing is just as wrong when the victims happen 
to be male. The term also calls attention to the fact that gender roles have 
often had lethal consequences, and that these are in important respects 
analogous to the lethal consequences of racial, religious, and class 
prejudice. 

Id at 22. Warren explores the deliberate extermination of women through analysis 
of female infanticide, maternal mortality, atrocities and abuses against women, 
even witch-hunts in early modern Europe. These horrors are beyond the topic of 
this essay, but serve to emphasize the profound effect of gender discrimination 
throughout the ages. 

2. See Charlotte Lozier Institute, Sex Selection Abortion: Worldivide Son-Bias 
Fueled by Population Policy Abuse, May 17, 2012, http://iviviv.lozierinstitute.org. 
A sample of the numbers underscores the \Varping of the natural balance of the 
sexes. The table below shows the Sex Ratios at Birth for children born in selected 
nations. A natural rate is in the range of 103 to 106 newborn boys per 100 newborn 
girls. As the table makes clear, the skewing of sex ratios is more severe for higher 

1 



2 Regent Journal of Law & Public Policy [Vol. 6 

technologies has combined with law and policy that 
essentially permits abortion on request, or limits the 
number of children couples may have, or combines with 
cultural mores that strongly incentivize son preference. 3 

This phenomenon is the most obvious form of gender 
discrimination, and presents a very real threat to any hope 
for gender equality.4 The occurrence of "sex-selective 
abortions are a symptom of a larger problem ... girls are 
devalued because of societal norms and pressures."5 

Although stemming from ancient practices of female 
infanticide," sheer volume of females being eliminated in 

order (2nd and subsequent) births in these nations as couples' son preference mixes 
in a lethal way ,vith government-imposed child limitation policies. 
Country Year Sex ratio at birth (boys/100 girls) 
China (nationally) 2005 118.9 
China (Anhui Province) 2005 131 
China (Shaanxi Province) 2005 134 
China (third births) 2005 160 
Taiwan 2005 110 
Hong Kong 2005 110 
India 2004-06 112 
Albania 2004 113 
El Salvador 2007 110 
Philippines 2007 109 
Id. 

3. Id. Those policies include case Ia,v, as in the United States, enforced 
government policy, as in China, or cultural mores, as in India. See infra Section I. 
"Evidence suggests that this problem is not abating on its own, and that significant 
and concerted cultural, communications, ethical, and legal pressure is needed to 
ensure that no child is aborted simply because he or she is of the 'wrong' sex." Id. 

4. Economist and Nobel Laureate Amartya Sen illuminated the issue in 2001 
,vith her research on the deliberate extermination of unborn women through sex
selection abortion in Asian populations. Amartya Sen, Many Faces of Gender 
Inequality, FRON'rLINE, Nov. 9, 2001, available at 
http://,v,vw.flonnet.com/fll822/18220040.html. She wrote "sex-selective abortion" is 
"particularly prevalent in East Asia, in China and South Korea in particular, but 
also in Singapore and Taiwan, and it is beginning to emerge as a statistically 
significant phenomenon in India and South Asia as well." 

5. Mallika Kaur, Lost in the sex- selective abortion debate, WASH. POST, Jun. 
10, 2012, at http://www.washingtonpost.com/opinions/the-lost-victims-in-the-sex
selecti ve-abortion-debate/2012/06/1 Of gJQAevpITV _story .html. 

6. See Case Study: Female Infanticide, Gendercide Watch, 
GENDERCIDEWATCH.ORG, seen Jan. 22, 2013, at 
http://www.gendercide.org/case_infanticide.html. See also Nehaluddin Ahmad, 
Female Feticide in India, 26 ISSUES L. & MED. 13, 16 (2010) (explaining the term as 
a description of "preference for male babies" and "the low value associated with the 
birth of females"). It is difficult to determine the number of females aborted in 
India since the rise of sex determination technology. Id. at 16. 
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current global societies are not decreasing with modernity 
and understanding, or with the progress made by 
contemporary notions of gender equality.7 Rather, 
gendercide reflects the low status of females," and the 
shocking reality that "women are missing in their millions" 
as the practice of killing girls is advancing" around the 
world 10 with reproductive technology. 11 

The proliferation and affordability of ultra sound testing, 
which now allows for a 99% accuracy rate in determining the 

7. WARREN, supra note 1, at 1-4. (exploring the deliberate extermination of 
women through analysis of female infanticide, maternal mortality, atrocities and 
abuses against women, even witch~hunts in early modern Europe.) These horrors 
are beyond the topic of this essay, but serve to emphasize the profound effect of 
current gender discrimination. 

8. The phenomenon of female infanticide is as old as many 
cultures, and has likely accounted for millions of gender~ 
selective deaths throughout history. It remains a critical 
concern in a number of "Third World" countries today, notably 
the two most populous countries on earth, China and India. In 
all cases, specifically female infanticide reflects the low status 
accorded to women in most parts of the \Vorld; it is arguably the 
most brutal and destructive manifestation of the anti-female 
bias that pervades "patriarchal" societies. It is closely linked to 
the phenomena of sex-selective abortion, which targets female 
fetuses almost exclusively, and neglect of girl children. 

Case Study: Female Infanticide, Gendercide Watch, 
http://www.gendercide.org/case_infanticide.html. 

9. See The War on Baby Girls: Gendercide, THE ECONOl\UST, available at 
http://www.economist.com/node/15606229, (Mar. 6, 2010) [hereinafter The War on 
Baby Girls]. "Women are missing in their millions-aborted, killed, neglected to 
death. In 1990, Indian economist, Amartya Sen, put the number at lOOm; the toll is 
higher now." Id See also "It's a Girl," the documentary film discussing the current 
state of this phenomenon. The Three Deadliest Words in the World: IT'S A GIRL, 
http://wW\v.itsagirlmovie.com/ (2011). 

10. Nicholas Eberstadt, A Global War Against Baby Girls: Sex-Selective 
Abortion Becomes a Worldivide Practice, May 1, 2011, at 
http://www.allgirlsallo\ved.org (discussing the advancement of sex ratios favoring 
men in eastern and \Vestern nations). 

11. See Sex Ratios, CIA World FactBook, May 29, 2012, at 
h ttps://ww,v .cia.gov/library/pub lications/the-\vorld-f act boo k/fields/2018. html. See 
also, e.g., Prabhat Jha, Maya A. I{esler, et. al., Trends in selective abortions of gii-Js 
in India: Analysis of Nationally Representative Birth Histo1ies Ii-om 1990 to 2005 
and census data Ii-om 1991 to 2011, 377 THE LANCET 1921 (2011), available at 
http://w\V\v.thelancet.com/ (sho\ving ho\v sex selection abortion is the greatest 
contributor to the dearth of girls) (May 24, 2011). See also Kanya D'Almeida, U.S. 
Takes Action Against 'Gendercide,' Inter Press Service, Jun. 1, 2011, 
http:/ /\V\V\V .i psne\vs.net/2011/06/us-takes-action-against-gendercide/ ( discussing 
gender imbalances due to population controls). 
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sex of a fetus, 12 has significantly contributed to gendercide, 13 

even among higher income families. 14 More than 163 million 
girls are missing from the population of Asia alone.15 United 

12. Marwan Odeh, Vitali Granin, Mohamad Kais, et al. Sonographic Fetal Sex 
Determination, 64 0BSTET. & GYNECOL. SURV. 50, 50-57 (2009). 

13. In 1982, ultrasound devices were available in 1/6 of Chinese counties. By 
1985 over half of all Chinese counties had them; by 1990 almost every county had 
them. Eberstadt, supra note 10, at 3 (citing Lingsheng Meng, Prenatal sex 
selection and missing girls in China: Evidence from the diffusion of diagnostic 
ultrasound, U. of Maryland working paper (http://econ
server.umd.edu/-meng/Meng-JMP.pdf). 
In India doctors announce their services for sex determinative ultrasounds by 

advertising "[p]ay 5,000 rupees ($110) today and save 50,000 rupees tomorrow," 
indicating that the savings would come in the form of dowry avoidance later if the 
baby girl is aborted today, no marriage is necessary "tomorrow." The Worldwide 
War on Baby Girls: Technology, Declining Fertility and Ancient Prejudice are 
Combining to Unbalance Societies, THE ECONOMIST, Mar. 6, 2010, at 79; also 
available at http://w\vw.economist.com/. 
The use of sex-selection abortion was banned in India in 1994 and in China in 1995. 
It is illegal in most countries (though Sweden legalized the practice in 2009). But 
since it is almost impossible to prove that an abortion has been carried out for 
reasons of sex-selection, the practice remains widespread. An ultrasound scan costs 
about $12, which is within the scope of many-perhaps most-Chinese and Indian 
families. In one hospital in Punjab, in northern India, the only girls born after a 
round of ultrasound scans had been mistakenly identified as boys, or else had a 
male twin. 
The Worldwide War on Baby Girls: Technology, Declining Fertility and Ancient 
Prejudice are Combining to Unbalance Societies, ECONOMIST, Mar. 6, 2010, at 79. 
Even though the practice of sex-selective abortion was banned in India through the 
Pre-natal Diagnostic Techniques (Regulation and Prevention of Misuse) Act 
(PNDT), No. 57 of 1994, and the Pre-natal Diagnostic Technologies (Regulation and 
Prevention of Misuse) Amendment Act, 2002, No. 14 of 2003, available at 
http://pndt.gov.in/writereaddata/mainlink.File/File50.pdf, it was not appropriately 
implemented nor enforced, and clinics with ultrasound capabilities ignored the Act 
and continued with advertising and providing sex determination services. Kristi 
Lemoine & John Tanagho, Gender Discrimination Fuels Sex Selective Abortion: 
The Impact of the Indian Supreme Court on the Implementation and Enforcement 
ofthePNDTAct, 15 U. MIAMilNT'L. & COMP. L. REV. 203, 230 (2007). 

14. The Worldwide War on Baby Girls, supra note 13, at 79 explaining that 
this is not a phenomenon only of poor families. 

Id. 

The spread of fetal-imaging technology has not only skewed the 
sex ratio but also explains what would otherwise be something of a 
puzzle: sexual disparities tend to rise with income and education, 
which you would not expect if ''backward thinking" was all that 
mattered. In India, some of the most prosperous states
Maharashtra, Punjab, Gujarat-have the worst sex ratios. In 
China, the higher a province's literacy rate, the more skewed its 
sex ratio. The ratio also rises with income per head. 

15. See MARA HVISTENDAHL, UNNATURAL SELECTION: CHOOSING BOYS OVER 
GIRLS AND THE CONSEQUENCES OF A WORLD FULL OF MEN 6 (PublicAffairs 2011); 
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Nations statistics reveal that globally there are significantly 
fewer females than males, 16 with male numbers much 
greater than females at younger ages. 17 There are at least 
61 million fewer girls than boys under age 14 in the world 
today. 18 Populations for girls between the ages of O and 4 
are rapidly decreasing in every nation, considerably below 
those of boys, and are projected to decrease further from 
2010 to 2013, and continually until 2050.19 Further 
complicating these gender population inequalities is the fact 
that gendercide in reproduction often occurs by a woman's 
choice, whether via sex-selection abortion,2° or assisted 

Emily Willingham, U'7iy are 160 Million Girls Missing From Asia?, EarthSky, June 
19, 2011, http://earthsky.org/ __ (discussing 2011 statistics from Mara Hvistendahl). 
It is difficult to estimate how many females are missing \Vorldwide. Eberstadt, 
supra note 10. For perspective, 162 million people would be equal to three times the 
entire population of the northeast United States consisting ofNe\v York and all the 
New England states (VT, NH, MA, RI, CT, ME). U.S. Population by State 1970-
2010, United States Census Bureau, at 
http://,vw,v.census.gov/prod/20llpubs/12statab/pop.pdf (sho\ving 56 million to be 
the population ofNe,v York and all the Ne,v England states combined). 56 million x 
3 = 162 million (still less than all the missing women in Asia). 

16. Population by Gender, GEOHIVE, 2009, 
http://,vww.geohive.com/earth/pop_gender.aspx (shov.ing that in 2009 there were 
an estimated 3,442,850,573 men and 3,386,509,865 w·omen in the ,vorld). 

17. CIA World Fact Book, supra note 11. 
18. Specifically:0 -14 years: 26.3% (male 944,987,919/female 884,268,378) 

15-64 years: 65.9% (male 2,234,860,865/female 2,187,838,153) 
65 years and over: 7.9% (male 227,164,176/female 289,048,221) (2011 est.). Id. 
Id 61 million was the entire population (all men, ,vomen, boys, girls) of the United 
Kingdom in 2009. UI{ Population Hits 61 Million, THE INDEPENDENT, Aug. 27, 
2009, http://www.independent.co.uk/news/uk/home-news/uk-population-hits-61-
million-1777930.html. That would be equal to the United States missing the entire 
population (all men, ,vomen, boys and girls) of most of the Northeastern United 
States: New York, New Jersey, Massachusetts, Connecticut, New Hampshire, 
Vermont, Rhode Island and Maine all combined. See Population of US States 2013, 
EXPLOREDIA, (2013), http://exploredia.com . 

19. See GapMinder, http://wW\v.gapminder.org/world (follo,v "Population" 
hyperlink on map; then follo,v "female by age"; then select "Population 0-4 years 
female" hyperlink and "Population 0-4 male" hyperlink) (last visited Jan. 22, 2013). 
Populations of boys are decreasing as well, but not in all nations, and by about half 
as many as those of girls. See also id. at "Population girls 5-9" and "Population 
boys 5-9." 

20. See The War on Baby Girls, supra note 9. "Infanticide is a crime 
overwhelmingly committed by women, both in the Third and First Worlds. (This 
contrasts markedly with "infanticide in nonhuman primates," ,vhich "is carried out 
primarily by migrant males who are unrelated to the infant or its parents and is a 
manifestation of reproductive competition among males." Glenn Hausfater, 
Infanticide: Con1parative and Evolutiona1y Perspectives, 25 CURRENT 
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reproductive technology.21 "Evidence suggests that this 
problem is not abating on its own, and that significant and 
concerted cultural, communications, ethical, and legal 
pressure is needed to ensure that no child is aborted simply 
because he or she is of the 'wrong' sex."22 

Simultaneously, gender equality as a legal requirement 
and social attitude is apparently being enhanced around the 
world,23 specifically in socio-legal contexts that foster 
economic, educational, political and legal fairness regarding 
gender.24 That very good trend can set the stage to curb a 
very bad trend of rising numbers of females aborted by their 
own parents. While some scholars argue that any attention 

ANTHROPOLOGY 500, 501 (1984) (noting that this fact "also serves as a reminder 
that gendercide may be implemented by those of the same gender}." Feminist 
jurisprudence generally holds patriarchy responsible for these decisions of women. 
See infra notes 78, 79. 
Not all abortions are by choice. Coerced abortion is a hideous crime against 
women. Important scholarship on coerced abortion includes but is not limited to 
Ann M. Moore et. al, Male reproductive control of women ivho have experienced 
intin1ate partner violence in the United States, 70 Soc. SCIENCE & MED. 1737 
(2010) (describing crimes resulting in coerced abortion); Susan M. Rigdon, Abortion 
Jaw and practice in China: An overvieiv ivith comparisons to the United States, 42 
Soc. SCIENCE & MED. 543, 548 (1996) (discussing coerced abortion in China); see 
generally Jing-Bao Nie, The Problem of Coerced Abortion in China and Related 
Ethical Issues, 8 CAMBRIDGE Q. HEALTHCARE ETHICS, 463 (1999). When coerced 
abortion is sex selective in nature it is a double crime against women, further 
demonizing equality. 

21. Preimplantation genetic diagnosis is a popular form of prediagnosis genetic 
testing for determining genetic make-up of a desired child, including gender 
selection. Molina B. Dayal & Richard Scott Lucidi, Preimplantation Genetic 
Diagnosis, MEDSCAPE REFERENCE (Aug. 29, 2011), 
http://wwemedicine.medscape.com/article/273415-overview. See discussion infi-a 
notes 35-4 7. 

22. Charlotte Lozier Institute, supra note 2. 
23. See generally RONALD !NGLEHART & PIPPA NORRIS, RISING TIDE: GENDER 

EQUALITY AND CULTURAL CHANGE AROUND THE WORLD (Cambridge Univ. Press 
2003) (examining evidence of increased gender equality in over seventy societies 
around the world due to cultural shifts and women's political and economic power). 

24. See id. at 10-12 (describing social modernization and cultural change that 
results in gender equality). However, contrasting these trends \vith the actual 
numbers for education levels still reveals a much greater advantage to boys than to 
girls. See GapMinder, supra note 19, Prima1y Education Ratios, 
http://www.gapminder.org (last visited Jan. 25, 2013); GapMinder, supra note 19, 
Literacy Rates: Ratio of Young Literate Females to Males, 
http://www.gapminder.org (last visited Jan. 25, 2013). 
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to gender is inherently sexist,25 others argue that 
reproductive rights are indispensable for gender equality,26 a 
fact made chiefly clear in feminist discourse27 and prevalent 
in legal education.28 This seems to create an echo chamber 
effect that is not serving legal education well in addressing 
gender discrimination in abortion. 29 Whittier Law Professor 
Judith Daar steps out of that echo chamber to express the 
two perspectives most fairly in her summary of the general 
ethical debate, explaining that each side has two primary 
appeals: In favor of the practice, sex-selection is a logical 
extension of the right to individual reproductive choice, and 
the medical good of preventing transmission of sex-linked 

25. See, e.g., J. A. Robertson, Extending Prein1plantation Genetic Diagnosis: 
Medical and Non-Medical Uses, 29 J. MED. ETHICS 213, 214-15 (2002) (discussing 
feminist concerns over gender selection technology). 

26. See, e.g., Elizabeth Jelin, Gender and the Family in Public Policy: A 
Comparative Vieiv of Argentina and Siveden, in GLOBAL PERSPECTIVES ON GENDER 
EQUALITY: REVERSING THE GAZE 40, 58 (Naila Kabeer et al. eds., Routledge 2008) 
(discussing the rationale of combining concerns for gender equality and basic 
reproductive rights as inherent in a discussion of equality in Norway and Sweden 
from an Asian and African perspective). 

27. See SONIA CORREA \VITH REBECCA REICHMANN , POPULATION AND 
REPRODUCTIVE RIGHTS: FEMINIST PERSPECTIVES FROr-.lf THE SOU'fH 61-64 (Zed 
Books 1994) (discussing feminists critical perspective on reproductive health 
rights). 

28. See, e.g., John A. Robertson, Preconception Gender Selection, 1 AM. J. 
BIOETHICS 2, 6 (2001) (v,rarning that public policies ,vhich restrict gender selection 
can be unconstitutional or illegal). But see, Cari H. Coleman, Is there a 
Constitutional Right to Preconception Sex Selection? 1 All.If. J. BIOETHICS 27 (2001) 
(responding to Robertson's piece, discussing the consequences, and warning against 
the significant implications of "such an expansive interpretation of procreative 
liberty"). 

29. An "echo chamber" effect has been defined as the process that causes 
"favorable information to resonate with and from various sources in order to 
increase its credibility ,vith the target audience." The "Echo Chamber"Approach to 
Advocacy, Inter Office Correspondence, Philip Morris Companies Inc., from John F. 
Scruggs to David Nicoli (Dec. 18, 1998), available at 
http://legacy.library.ucsf.edu/tid/xiz37c00/pdf. See also Nicholas DiFonzo, The 
Ed10-Chamber Effect, NYT!MES.COM (April 22, 2011), 
http://w,vw.nytimes.com/roomfordebate/2011/04/21/barack-obama-and-the
psychology-of-the-birther-myth/the-echo-chamber-effect (referring to the same 
effect to in the context of political polarization). This phenomenon has already 
occurred in teaching abortion in the context of family la,v. See generally Lynne 
Marie Kohm & Lynn D. Wardle, The "Echo-Chamber Effect" in Legal Education: 
Conside1ing Family Laiv Casebooks, ST. THOMAS J. L. & PUB. POL'Y (forthcoming 
2013) (discussing the pro-abortion element of several commonly used family law 
casebooks). 
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disorders; Against the practice, sex-selection is an act that is 
inherently wrong (e.g., gender discrimination), and the 
consequences of the practice to individuals, marriages, 
families and human sex ratios detrimental to society's 
future.30 

When gender equality's foundation relies on unregulated 
reproductive rights, and when those rights work to the 
actual diminishment and severe detriment of female people, 
and when this is accomplished largely by women's choices, 
gender equality is turned against itself, even cannibalized, 
resulting in a sabotage of women. Reproductive technology, 
specifically sex-selection abortion and preimplantation 
genetic diagnosis (PGD), are resulting in gendercide around 
the world that is oppressing and arresting gender equality. 
My thesis suggests that teaching about gender inequality in 
the context of unregulated reproductive technology that 
advances gendercide is not only challenging, but very 
important, deserving of discussion and honest debate. Such 
a task requires courage to reconsider foundational ideas and 
examine them from an objective perspective. This Article 
will begin to attempt that challenge. 

30. JUDI'l'H DAAR, REPRODUCTIVE TECHNOLOGIES AND THE LAW 315 (LexisNexis 
2005). Regarding these decisions she adds a page later, 

Whatever they may mean for an individual or family choice, they 
also, if fulfilled on a large scale through PGD for sex selection, may 
contribute to a society's gender stereotyping and overall gender 
discrimination. On the other hand, if they are expressed and 
fulfilled only on a small scale and sporadically (as is presently the 
case), their social implications will be correspondingly limited. 
Still, they remain vulnerable to the judgment that no matter what 
their basis, they identify gender as a reason to value one person 
over another, and they support socially constructed stereotypes of 
what gender means. In doing so, they ... reinforce possibilities of 
unfair discrimination .... 

Id at 316. Professor John Robertson, though making arguments for gender 
selection, agrees that its use can reflect "cultural notions of male privilege" and 
"entrenched sexism toward women," as "the use of medical technology to select the 
sex of offspring is highly controversial because of the bias against females which it 
usually reflects or expresses, and the resulting social disruptions which it might 
cause." Robertson, supra note 25, at 214. Professor Daar uses his work and the 
President's Council on Bioethics 2003 Report to highlight concerns of bias and 
discrimination against women. See DAAR, supra note 30, at 325-27. 
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Prominent feminist legal theory requires an absolute 
right to abortion.31 It has so far displayed a serious 
hesitancy to examine the conflict presented by sex-selection 
reproductive technology, possibly stemming from fear that 
any restriction on abortion will ultimately lead to its 
complete prohibition. This serious reticence, however, works 
to undercut gender equality at its foundation, making the 
ideal all the more challenging to achieve because it requires 
a genuine look at the harms of abortion. Admittedly, my 
own position on abortion unapologetically embraces life over 
personal liberty interests that prohibit the lives of unborn 
people, particularly unborn women,32 and has shaped my 
teaching,33 and my scholarship,34 though my respect for 
feminist scholarship and teaching remains nonetheless. My 
concern is for an authentic academic awareness of gender 
discrimination in the abortion context. 

31. See, e.g., Robertson, supra note 28 (describing Robertson's notation of this 
phenomenon and his representation that this is an integral part of feminist 
jurisprudence). 

32. When I first learned of the process of sex-selective abortion I \vas appalled 
at its blatant and underlying gender discrimination. As a result, I researched and 
wrote on that topic in a more introductory and philosophical manner. See generally 
Lynne Marie Kohm, Sex Selection Abortion and the Boomerang Effect of a 
Woman'S Right to Choose: A Paradox of the Skeptics, 4 WM. & MARY J, WOMEN & 
L. 91 (1997). This essay now seeks to be more academically pragmatic in its 
approach to \vhat I consider to be an extremely serious problem standing in the 
way of authentic equality for women of all ages. 

33. For example, a pro~life perspective from conception to natural death 
informs my Family Law, Juvenile La\v, Child Advocacy Practicum, Gender & Law, 
and Elder Law courses. This does not prevent discourse, discussion, or 
disagreement on the issues. The ability to approach courses from a different 
perspective other than whattraditional feminism might require, relies on academic 
freedom, and hopes for a mutual respect among colleagues. 

34. See generally, e.g., Lynne Marie Kohm, A Hitchhiker's Guide to ART· 
Implementing Self-Governed Personally Responsible Decision~Making in the 
Context of Artificial Rep1vductive Technology, 39 CAP. U. L. REV. 413 (2011); Lynne 
Marie Kohm, Restoring the Lost Virtue of Prudential Justice to the Life Debate, 22 
REGENT U. L. REV. 191 (2010); Lynne Marie Kohm, From Eisenstadt to Plan B: A 
Discussion of Conscientious Objections to Emergency Contraception, 33 WM. 
MITCHELL L. REV. 787 (2007); Lynne Marie Kohm & Thomas Scott Liverman, P1vm 
Mom IGllers: The Impact of Blan1e Shift and Distorted Statistics on Punishment for 
Neonaticide, 9 WM. & MARY J. WOMEN & L. 43 (Fall 2002); Lynne Marie Kohm & 
Colleen Holmes, The Rise and Fall of Women's Rights: Have Sexuality and 
Reproductive Freedom Forfeited Victory? 6 WM. & MARY J. WOMEN & L. 381, 
(2000). 
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Considering reproductive technologies in the West, 
population policies in some Asian and African nations, 
cultural mores, this Article briefly appraises the global 
problem of gendercide. It next reviews and analyzes the 
literature on sex-selection abortion, and the prevailing 
notions of reproductive rights in law teaching. It discusses 
the pattern of teaching reproductive rights as fairly 
unquestioned, challenging that status quo with the concern 
of gendercide. The Article then offers suggestions for 
altering abortion's pedagogical grasp on gender equality by 
making suggestions for helpful scholarship that illuminates 
gender discrimination aspects of reproductive sex-selection 
technology. It then reviews the treatment of gendercide in 
four relevant casebooks, offering suggestions to highlight 
gender discrimination. It also offers proposals for teaching 
gender equality in various law school courses with a 
justifiable incorporation of the impact of gendercide on 
gender equality. 

The gender discrimination impact of being a woman is 
still very real, and the effect is being furthered by 
reproductive technology. Legal educators can do something 
about that. Researching and teaching gender equality 
through the lens of gendercide eagerly awaits the brave and 
willing scholar or instructor and can make tremendous 
strides toward authentic and permanent gender equality. 

I. THE REALITY OF GENDERCIDE 

Modern technology allows a 99% accuracy rate in 
determining the sex of a fetus. 35 There are several avenues 
for sex determination commonly used by medical personnel 
and their patients, 36 making genetic selection in the West 

35. Odeh, supra note 12, at 50. A challenge to the eugenics implications of a 
new fetal genome test and the "relentless desire for mastery and control" can be 
found at Ross Douthat, Eugenics, Past and Future, NY TIMES.COM, June 9, 2012, 
http://www.nytimes.com/2012/06/10/opinion/Sunday/douthat-eugenics-past-and
future-html?_r=o .. 

36. See DAAR, supra note 30, at 302-06 (reviewing the current state of 
reproductive technology used for gender determination and explaining the most 
common methods). 
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ubiquitous.37 Particularly among women from cultural 
backgrounds that value men above women, baby boys are 
highly preferred over baby girls.38 A tendency toward female 
feticide occurring in Canada39 spurred a study of 
"male:female ratios in Ontario showed that multiparous 
women born in India were significantly more likely than 
multiparous women born in Canada to have a male infant."40 

In the United Kingdom, sex-selection abortion occurs in 
many contexts,41 even though it is banned in that nation, as 
it is in Canada, France, Germany, , and several other 
nations.42 

37. See Roberta Steinbacher & Faith Gilroy, Sex Selection Technology: A 
Prediction of Its Use and Effect, 24 J. PSYCHOL.: !NTERDISC. & APPLIED 283, 283-88 
(1990), available at http:J/psycnet.apa.org/psycinfo/1990-28167-001. An abstract of 
the study states: 

Surveyed 281 undergraduates to assess their sexual preference for a 
firstborn child and their willingness to use sex selection technology. 
Results indicate overall preference for a boy among these Ss. Black 
women reported a greater willingness to use technology than did 
White \vomen, and older Ss also reported a greater intention to use 
the technology. Catholics \Vere less \villing to use technology than all 
other religious sects. Of' the 51 Ss \vho indicated their willingness to 
use technology, 73% preferred sons. Support for the \vomen's 
movement was unrelated to either preference or projected use of sex 
selection technology. 

Sex Selection Technology: A Prediction of Its Use and Eflect, PSYCNET.APA.ORG, 
http://psycnet.apa.org/psycinfo/1990-28167-001 (last visited Jan. 23, 2013). 

38. See generally Sen, supra note 4 (showing that economics, culture, and 
tradition play critical roles in this dilemma). 

39. See generally Douglas Almond, Lena Edlund & Kevin 0. Miligan, 0 Sister, 
Where Art Thou? The Role of Son Preference and Sex Choice: Evidence ii-om 
ln1migrants to Canada (Nat'l Bureau of Econ. Research, Working Paper 15391, 
2009) (studying "Asian immigrants to Canada using census data, focusing on sex 
ratios across generations and religious groups."). 

40. Joel G. Ray, David A. Henry & Marcelo L. Urquai, Sex Ratios Among 
Canadian Liveborn Infants of Mothers fi·om Different Countries, CAN. MED. ASS'N 
J. 1, 5 (2012) (showing first pregnancies found to be girls were routinely aborted). 

41. See Thomas Douglas & Julian Savulescu, Destroying Univanted Emb1yos in 
Research: Talldng Point on Morality and Human En1bryo Research, 10 EMBO 
REPORTS 307, 307-12 (2009) (noting UK law on abortion); Pre-in1plantation genetic 
Diagnosis (PGD), HFEA.GOV.UK (Aug. 3, 2012), 
http://www.hfea.gov.uk/preimplantation-genetic-diagnosis.html#3. 

42. Ed O'Keefe, Bill Banning 'Sex-selection Abortions' Fails in the House, 
WASHlNGTONPOST.COM (May 31, 2012), 
http://www. washington post.com/po Ii tics/bill-banning-sex-selection-abortions-fails
in-the-house/2012/05/31/ gJ QAa WF d5U _story.html. 
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In the United States, prediagnosis genetic testing43 is 
widely accepted and generally used to determine the sex of 
the child as well as other genetic factors. 44 Also known as 
preimplantation genetic diagnosis (PGD), some parents use 
PGD because they want a child of a particular gender,45 

while other methods of determining gender in utero are also 
available. 46 As might be culturally expected, there is strong 
evidence which suggests that Asian Americans use sex
selection in their childbearing choices. 47 In their 
examination of the 2000 Census, however, researchers 
Douglas Almond and Lena Edlund found a bias toward 
sons48 that could not be entirely explained by cultural 
diversity49 and which was largely determined at the prenatal 

43. See Dayal, supra note 21. 
44. See Michael Poore, Baby Shopping: The Clash of Worldviews in Bioethics, 

HUMANITAS.ORG (2007), http://www.humanitas.org/articles/babyshopping.htm. 
45. Id. 
46. Those methods include amniocentesis 'and ultra sound visual testing. See 

Vibhuti Patel, Daughters are Not for Slaughter, 24 PEOPLE'S REPORT 3 (Nov. 10, 
2011), available at 
http://sndtunivsped.academia.edu/VibhutiPatelsndtJPapers/1159894/Daughters_are 
_not_for_Slaughter_Il_by_Prof._ Vibhuti_Patel (discussing the methods of gender 
determination most commonly used). See also Prenatal Care, 
PLANNEDPARENTHOOD.COM, http://ww\v.plannedparenthood.org/health-
topics/pregnancy/prenatal-care-4255.htm (answering frequently asked patient 
questions about prenatal care) (last visited Jan. 25, 2013). 

47. See Steven Ertelt, Some Asian Americans Using Sex-Selection Abortions to 
have Boys over Girls, LIFENE\VS.COM (Apr. 1, 2008), 
http://www.lifenews.com/2008/04/0l/nat-3829/ ("As Indian and Chinese immigrants 
come to the United States, they aren't checking their social values at the border."). 
See also, Almond, supra note 39, at 3-8 (discussing links between sex-selective 
abortion and immigrant status, suggesting that a preference for boys continues 
regardless of migration). 

48. Douglas Almond & Lena Edlund, Son-biased Ratios in the 2000 United 
States Census, 105 PROC. NAT'L ACAD. SCI. 5681 (Apr. 2008), available at 
http://www.pnas.org/content/105/15/5681.full. See also id. ("Using the 2000 U.S. 
Census, we find that the sex ratio of the oldest child to be normal, but that of 
subsequent children to be heavily male if there was no previous son. The sex ratio 
of the second child was 1.17 if the first child was a girl. At third parity, boys 
outnumbered girls by 1.51:1 if the two previous children were girls."). 

49. See id., at 5681-82. 
Son-biased sex ratios were found despite the absence of many of 
the factors advanced to rationalize son bias in India, China, and 
Korea, such as China's one-child policy, high dowry payments 
(India), patrilocal marriage patterns (all three countries) (11), or 
reliance on children for old age support and physical security. 
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stage. ''We document son-biased sex ratios at higher parities 
in a contemporary western society. We interpret the found 
deviation in favor of sons to be evidence of sex-selection, 
most likely at the prenatal stage."50 Their research indicated 
that this is a fairly contemporary phenomenon.51 

The evident sexism in sex-selection abortion worsens 
when it is realized that every method of gender 
determination requires several months of pregnancy prior to 
the test, making sex-selection abortions necessarily later 
term abortions. "[T]here is a huge sexism problem in a 
culture that encourages women to put their bodies through 
the rigors of four or five months of pregnancy only to expect 
them to terminate that pregnancy if the baby has the wrong 
genitals."52 The barbaric nature of the process inherently 

Although the magnitude of the deviations we find for second and 
third children is comparable to that documented for India, China, 
and South Korea, the marriage market consequences for the U.S. 
are likely limited. Low fertility in the U.S. means that births are 
concentrated at lo\ver parities, \Vhere sex ratios are closer to the 
biological norm. In addition, because Indians, Chinese, and 
Koreans make up <2o/o of the U.S. population, the effect on the 
breeding population sex ratio is small. 

Id. at 5681-82 Biologically impossible SRBs are also no,v seen in the United States 
and the United Kingdom-within particular ethnic groups. In America, SRBs of 
108 were characteristic of the "Asian-Pacific" population (Chinese-Americans, 
Korean-Americans, Filipino-Americans, etc) in the 2000 census, and in vital 
statistics thereafter-populations whose SRBs were \Vithin the 'natural' biological 
range a generation ago. In England and Wales, sex ratios at birth for Indian-born 
mothers have also risen markedly, from 104 in the 1980s to 108 in the late 1990s. 
In both the USA and the UK, these gender disparities were due largely to sharp 
increases in higher-parity SRBs, strongly suggesting that sex-selective abortions 
were the driver. The US and British cases also point to the possibility that sex
selective abortion may be common to other sub-populations in developed or less 
developed societies, even if these do not affect overall SRBs for the country as a 
whole. Eberstadt, supra note 10 (discussing sex ratios trends). 

50. Almond, supra note 48. "Since 2005, sexing through a blood test as early as 
5 \Veeks after conception has been marketed directly to consumers in the U.S., 
raising the prospect of sex selection becoming more \Videly practiced in the near 
future." Id. 

51. Id. at 5682 (", .. the male bias \Ve find in the U.S. appears to be recent. In 
the 1990 U.S. Census, the tendency for males to follow females among Indians, 
Chinese, and Koreans is substantially muted."). 

52. Rachaelo Larimore, HoJv Far Apart We Are on Abortion, THE VIRGINIAN

PILOT, June 2, 2012, at 7 (discussing the pro-choice critiques of the failed PRENDA 
vote in Congress). As technology advances and fetal sex determination can be 
made earlier and earlier, abortion rates will expand. 
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discriminates against women's health,53 and it is double 
gender discrimination in that it endorses ravaging a 
woman's body to rid it of a female child. "America's reliance 
on abortion has relieved our culture of the costs associated 
with creating environments truly hospitable to women and 
their children."54 

Sex-selection abortion is such a reality that several 
states have passed regulations on abortion restricting the 
use of the procedure for gender choice.55 Supporting that 
position on the federal level was the Prenatal 
Nondiscrimination Act (PRENDA),56 a legislative proposal 
that would carry a five-year incarceration penalty for 
doctors who perform or those who coerce sex-selection 
abortions,57 which was defeated in Congress.58 The problem 

53. See, e.g., Reggie Littlejohn, Chinese Woman Forcibly Aborted at Seven 
Months, WOMEN'S RIGHTS WITHOUT FRONTIERS (June 12, 2012), 
http://www.womensrightswithoutfrontiers.org/blog/?p=667. 

54. Erika Bachiochi, How Abortion Hurts Women: The Hard Proof, CRISIS 
MAGAIZINE, Jun. 2005, available at 
http://erika.bachiochi.com/docs/HowAbortionHurtsWomen.pdf. "A study of a state~ 
funded medical insurance program in California ... showed that the rate of mental 
health claims for women who aborted was seventeen percent higher than those who 
had carried their children to term." Id. Studies also show that the anxiety rate 
among women who abort is thirty percent higher than those who do not, and the 
suicide rate after an abortion is two to six times higher. Id. The link between 
abortion and breast cancer is equally astounding. Id. (citing various medical 
studies). These medical concerns for abortive women are - not insignificantly -
either overlooked or ignored by the average law case book. See infra discussion at 
section Remedying Reproductive Rights Gender Discrimination in Law School 
Teaching. 

55. ARIZ. REV. STAT. Ann. § 13-3603.02 (2011); Pa. Cons. Stat. Ann. § 3204 
(West 2002) (limiting after 7 weeks); 720 Ill. Comp. Stat. Ann. 510 I 6 (West 2012); 
Okla. Stat. Ann. Tit. 63, § 1-731.2 (West 2010). See also O'Keefe, supra note 42, at 
AS. "Eight states have introduced measures this year to ban the procedure 
[of] ... sex-selection abortions. A similar law in Illinois was scrapped by state 
courts." Id. 

56. H.R. 3541, 112th Cong. (2012). 
57. Ed O'Keefe, House to Begin Debate [] on Bill Banning Abortions Based on 

Sex of Child, WASH. POST, May 30, 2012, available at2012 WLNR 23643009. 
58. See O'Keefe, supra note 42. "Democrats in the House of Representatives 

prevented passage of a H.R. 3541, the Prenatal Nondiscrimination Act (PRENDA) 
which would have banned sex-selection abortions. The legislation needed a two
thirds vote and Democrats voted overwhelmingly against the legislation after 
President Barack Obama and Planned Parenthood came out in opposition." 
Gendercide is Possible in American Families, REGENT LAW FAMILY RESTORATION 
(June 1, 2012), http://regentfamilyrestoration.blogspot.com/. ''With a 246-168 [246 
votes in favor of the bill, and 168 opposed to the bill] vote, the bill did not obtain the 
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of enforcement is a legitimate concern with such a bill, but 
often laws are passed to provide some legal and social norms 
for a moral direction, even if enforcement of those laws may 
be ineffective.59 Furthermore, the technological continuum 
on which gender and trait selection now rests is stretched 
further with a newer reproductive technology that entails 
the use of cell-free fetal DNA testing that is non-invasive, 
inexpensive and easy to access.60 This blood test is offered to 

two-thirds majority necessary to pass. Republicans voted for the bill on a 226-7 
margin while Democrats opposed banning sex-selection abortions on 161-20 vote 
margin." Id ''The bill \vould make it a federal offense to kno\vingly do any one of' 
the follo\ving four things: (1) perform an abortion, at any time in pregnancy, 
'k:nowing that such abortion is sought based on the sex or gender of the child'; (2) 
use 'force or threat of force ... for the purpose of coercing a sex-selection abortion'; 
(3) solicit or accept funds to perform a sex-selection abortion; or (4) transport a 
woman into the U.S. or across state lines for this purpose. However, the bill says 'A 
woman upon ,vhom a sex-selection abortion is performed may not be prosecuted or 
held civilly liable for any violation .. .' The bill also specifically states, 'Nothing in 
this Act shall be construed to require that a healthcare provider has an affirmative 
duty to inquire as to the motivation for the abortion, absent the healthcare provider 
having knowledge or information that the abortion is being sought based on the sex 
or gender of the child." Id In contrast, some have argued that PRENDA is a threat 
to Asian-American women in particular, given the issue of sex-selection in Asian 
countries, calling for an end to "the historical and ongoing disparities in 
reproductive health care that harm us all." Miriam Yeung, Jessica Gonzalez-Rojas, 
and Eleanor Hinton Hoytt, What PRENDA Would Mean to Women, HUFFINGTON 
POST, May 29, 2012 http://www.huffingtonpost.com/miriam-yeung/prenatal
nondiscrimination-act-_b_1552924.html. 

59. Even if a law can never be enforced, that law can provide a prevalent social 
and moral norm ,vhich can accomplish the desired effect. See, e.g., Richard H. 
McAdams, The 01igin, Development, and Regulation of Norn1s, 96 MICH. L. REV. 
338, 340 (1997) (defining norms as "informal social regularities that individuals feel 
obligated to follow because of an internalized sense of duty, because of a fear of 
external non-legal sanctions, or both"); Cass R. Sunstein, Social Norms and Social 
Roles, 96 COLUM. L. REV. 903, 914 (1996) (defining norms as "social attitudes of 
approval and disapproval, specifying ,vhat ought to be done and what ought not to 
be done"); Eric A. Posner, Laiv, Economics, and Inefficient Norms, 144 U. PA. L. 
REV. 1697, 1709 (1996) (stating "{w]e say about most norms that people bound by 
them feel an emotional or psychological compulsion to obey the norms; norms have 
moral force"). 

60. Megan Allyse, Lauren C. Sayres, Jaime S. King, Mary E. Norton, Mildred 
K. Cho, Cell-free Fetal DNA Testing for Fetal Aneuploidy and Beyond: Clinical 
Integration Challenges in the US Context, OXFORD J. HUM. REPRODUCTION (2012), 
available at 
http://humrep.oxfordjournals.org/contentlearly/2012/08/03/humrep.des286.abstract 
(arguing the "urgent need for policy-makers, regulators and professional societies 
to provide guidance on the most efficient and ethical manner for such tests to be 
introduced into clinical practice in the USA."). See also Rachel Rebouche & Karen 
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pregnant women at seven weeks gestation and has the 
potential to revolutionize gender selection in the populations 
that take up the technology.61 Though less invasive and 
burdensome for women who use it, this technology enables 
unlimited gender discrimination. 

Population policies present more than cultural-political 
cultivation of the problem of gendercide. These policies in 
India perpetuate gender discrimination through 
gendercide,62 and equally alarming female infanticide.63 

China's population policies64 have observably led to a serious 
problem of gender disparity,65 even wantonly discarding 
baby girls at birth.66 Population policies have been proposed 
for Rwanda67 that will almost certainly result in gender 
selected births. Tanzania has iterated similar policies based 
on global objectives of sustainable development.68 

This is not, however, a new debate69 simply spurred on 
by international objectives. 70 Some have argued for 

Rothenberg, Mixed Messages: The Intersection of Prenatal Genetic Testing and 
Abortion, 55 How. L. J. 983, 990-91 (2012). 

61. See Jaime S. King, And Genetic Testing fbr All. .. The Coming Revolution 
in Non-Invasive Prenatal Genetic Testing, 42 RUTGERS L.J. 599, 599-60, 617, 624 
(2011), available at http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1906775 
(arguing that this micro-sorting technology is a formidable addition to sex selection 
reproductive choice). 

62. See generally Kaur, supra note 5. 
63. Id (explaining that cultural norms are driving the preference for boys). See 

also Case Study: Female Infanticide, supra note 6. 
64. A list of all Population and Family Planning Regulations of all Chinese 

provinces is available at China.com.en, Hebei Province Population and Family 
Planning Regulations, http://\vww.china.eom.cn/zhuanti2005/txU2003-
12/09/content_5457905.htm. (accessed June 1, 2012). 

65. These problems of gender disparity lead to serious and dangerous 
population imbalances. See Charlotte Lozier Institute, supra note 2, at 221-24; see 
generally HVISTENDAHL, supra note 15, fOr these consequences. 

66. See Michael Henze, Demographics Indicate China Should Abolish the One 
Child Policy, GEO. UNDERGRADUATE J. HEALTH SCI. (Jan. 13, 2013), 
https://b1ogs.commons.georgetown.edu/journal-of-health
sciences/2013/0JJ13/demographics-indicate-china-should-abolish-the-one-child
policy. 

67. See Maria Kaitesi, Rivanda: MPs to Hannonise Legislation on Abortion, 
June 8, 2012, http://allafrica.com/stories/201206080192.html. 

68. Ministry of Planning, Economy, and Empowerment, The United Republic of 
Tanzania, NATIONAL POPULATION POLICY iii-iv, available at 
http://www. tanzania.go. tz/pdf/Idadio/o20Eng. pdf (2006). 

69. Some scholars have been discussing this concern for nearly four decades. 
See WARREN, supra note 1, at 33-34; Sen, supra note 4; Robertson, supra note 25, 
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regulation of sex-selection technology precisely because of its 
discriminatory nature. 71 "[W]e should not choose the sexes 
of our children because to do so is one of the most 
stupendously sexist acts in which it is possible to engage. It 
is the original sexist sin."72 Sexism is perpetuated by 
gendercide which is more of a reality now than ever before. 

Yet despite these facts and forecasts, the favor that 
abortion enjoys in the contemporary atmosphere of legal 
education has not provided fertile ground for an open 
discussion of the problem. The challenge to any restrictions 
on abortion, even to the grave harm of women and girls, is 
nearly taboo. Is this an inability to look objectively at the 
issue of abortion? The full and unfettered embrace of 
autonomy has lacked the integration of gender equality; or 
has abortion truly done more to liberate women than to 
harm them? An interesting question would be what the 
ultimate objective of feminism is-unregulated reproductive 
rights, or gender equality? These concerns are apparent in a 
review of the literature. 

IL SEX-SELECTIVE REPRODUCTIVE RIGHTS IN 
LAW LITERATURE AND EDUCATION 

A review of the literature on these subjects is instructive. 
New York Times Journalist Mara Hvistendahl's Unnatural 
Selection is the most relevant recent book on the subject of 
sex-selection abortion.73 She takes a reportative feminist 
reproductive rights approach to the facts and the problem of 

at 213; Robertson, supra note 28; Danis, infia note 71, at 219-20; Powledge, infra 
note 72, at 194; Cherry, infra note 76, at 166. 

70. The notion of sustainable development raises some significant population 
concerns, but is beyond the scope of this research. For a review of the policy 
approaches of sustainable development, see Maria Sophia Aguirre, Sustainable 
Development: J,Jlhy the Focus on Population?, 29 INT'L J. Soc. ECON. 923-45 (2002). 

71. See generally Jodi Danis, Sexism and 'The Superfluous Female':· 
Arguments for Regulating Pre-Implantation Sex Selection, 18 HARV. WOl\iIEN'S L.J. 
219, 219 (1995); Rachel E. Remaley, The Original Sexist Sin: Regulating 
Preconception Sex Selection Technology, 10 HEALTH MATRIX J. L. MED. 249 (2000). 

72. Tabitha M. Powledge, Unnatural Selection: On Choosing ChildrenS Sex, in 
THE CUSTOM-MADE CHILD? WOMEN-CENTERED PERSPECTIVES 193, 196 (Helen 
Holmes, et al., eds. 1981). 

73. See generally HVISTENDAHL, supra note 15. 
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the victimization of women and girls globally. Some legal 
scholarship heralds the benefits of population control 
policies that help nations economically, though they harm 
females,74 while others take different approaches, from 
economics to legal norms.75 

A few feminists have produced scholarship to defend 
abortion rights in the face of sex- selective abortion, holding 
patriarchy responsible. Professor April Cherry has 
courageously led the way on the issue with her 
jurisprudence on sex selective abortion which has long been 
the leading law review article on the subject. 76 Professor 

74. See e.g., Mona Ma, A Tale of'Two Policies: A Defense of'China's Population 
Policy and an Examination of U.S Asylum Policy, 59 CLEV. ST. L. REV. 237, 244-
45, 256-59 (2011) (detailing how China's population policy ,vas wisely implemented 
through a combination of economic incentives and disincentives, the preventive and 
protective measures of sterilization, and the threat of abortion for policy violations, 
and has made significant contributions to curbing China's population explosion); 
Lee Shlamowitz, The Sun and the Scythe: Combining Climate and Population 
Policy to Solve the Greatest Challenges the World Has Ever Faced, 24 TEMP. INT'L. 
& COMP. L.J. 247, 263-65 (2010) (noting the good things about the China policy but 
lessons the ,vorld should remember as well). 

75. See Lesley Wexler, Allowing Girls to Hold Up Half the Sky: Combining 
Norm Promotion and Economic Incentives to Combat Daughter Discrimination in 
China, 7 CHI. J. INT'L L. 79, 84-85 (2006) (using economics to correct the sex ratio 
imbalance caused by daughter discrimination in Asia); E. Scott Sills & Gianpiero D. 
Palermo, Preimplantation Genetic Diagnosis for Elective Sex Selection, The !VF 
Market Economy, and the Child - Another Lang Day's Journey into Night? 19 J. 
AsSISTED REPROD. & GENETICS 433, 435 (2002) (expressing concern for a purely 
economic decision-making framework). 
Some take on abortion itself as a normative legal and moral issue. David Smolin 
discusses the problem of discriminatory sex-selection abortion as raising "legal and 
ethical questions about abortion in particular, and modern technological control 
over procreation in general" where the problem "is itself an unintended 
consequence of a massive act of state intervention in the area of procreation," in 
David M. Smolin, The Missing Girls of China: Population, Policy, Culture, Gender, 
Abortion, Abandonment, and Adoption in East-Asian Perspective, 41 CUMB. L. REV. 
1, 2-3 (2010). Ross Douthat, writing as a New York Times columnist, also 
discusses the legal and moral issue of abortion itself in his reviews of Hvistendahl's 
book, supra note 15. See Ross Douthat, A Response to Mara Hvistendahl, I and II, 
NYTIMES.COM, Jun. 30, 2011, available at 
http:// dou that. blogs.nytimes.com/2011/07/01/ a-response-to-mara-hvistendahl-i 
(discussing the grimness "of sex-selection abortion in the context of an actual 
female fetal life.") (emphasis in original). Hvistendahl responds to Douthat's 
characterizations of her work at Mara Hvistendahl, Blaming Abortion for 
Disappearing Girls, SALON.COM, July 1, 2011, 
http ://ww,v .salon.comf2011107/01/ abortion_sex_selection_ debate/singleton. 

76. April L. Cherry, A Feminist Understanding of Sex-Selective Abortion: 
Solely a Matter of Choice?, 10 WIS. WOMEN'S L.J. 161, 223 (1995). 
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Cherry essentially faults male gender preference in 
reproduction on traditional male-oriented values and 
standards.77 Likewise, Canadian Professor Maneesha 
Deckha offers a feminist approach to Canada's prohibitions 
on sex-selection abortion, similarly arguing that it is an ugly 
product ofpatriarchy. 78 In contrast, Mallika Kuar Salakaria 
discusses the decision as one of women's liberty in America, 
while the same preference in India is a result of patriarchal 
oppression. 79 Charging patriarchy with responsibility is not 
uncommon in the literature.80 Demanding attention to 
inequalities in her discussion of gender selection, Mary B. 
Mahowald brings a more egalitarian interpretation of 
feminism to her concern for the health effects of gender 
genetic diseases, while also examining the extent to which 
these differences are associated with gender injustice. 81 She 
argues for positions that reduce inequality between the 
sexes.82 

Other scholars discuss concerns over sex-selection 
abortion from various perspectives.83 Monica Sharma has 

77. Id at 172. It was her \VOrk that prompted my beginning efforts on the 
subject in 1997. See I{ohm, supra note 32 (discussing long term consequences of 
sex selective abortions). 

78. Maneesha Deckha, (Not) Reproducing the Cultural, Racial and Embodied 
Other: A Feminist Response to Canada's Partial Ban on Sex Selection, 16 UCLA 
WOMEN'S L.J. 1, 13 (2007}; Shari Matro, The Price of Pleasure, 104 NW. U.L. REV. 
917, 929 (2010). 

79. Mallika Kaur Sarkaria, Lessons fivm Punjab's ''lvlissing Girls'~· Toward a 
Global Fen1inist Perspective on "Choice" in Abortion, 97 CALIF. L. REV. 905, 905 
(2009). I{aur Sarkaria is not necessarily a scholar, but a gender and minority issues 
lawyer in Washington, D.C. See Kaur, supra note 5 (discussing the limits of 
PRENDA). 

80. See Naryung Kim, Breaking Free from Patriarchy: A Comparative Study of 
Sex Selection Abortions in Korea and the United States, 17 UCLA PAC. BASIN L.J. 
301, 302 (1999). See also Danis, supra note 71, at 244; Remaley, supra note 71, at 
277 (arguing for regulation of sex selection technology because of its discriminatory 
nature). 

81. MARY BRIODY MAHOWALD, GENES, WOMEN, EQUALITY 115-21 (2000). 
82. Id. 
83. See, e.g., Christine A. KhaliliwBorna, Technological Advancement and 

International Hun1an Rights: Is Science Improving Human Life or Perpetuating 
Human Rigl1ts Violations?, 29 MICH. J. INT'L L. 95, 98 (2007) (sho\ving how the use 
of genetic screening is the ne\V tool of \vhat she terms 'sexwselection replacing 
infanticide' and using the CRC, CEDAW, and human rights concept to protect 
unborn females, arguing against sex selection diagnosis use internationally); 
Kohm, supra note 32, at 92-93; Vineet Chander, "It's (Still) a Boy ... ':· Making the 
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written of the need to regulate sex-selection abortion to 
avoid already deviant behaviors attributable to gender 
imbalance that have resulted from the lethal gender biased 
combination of assisted reproductive technology (ART) 
advances and gender preferences.84 Many of these authors 
are women,85 enhancing the investment in the subject 
matter. 

In the legal education setting, favor · for abortion is 
dominant,86 and the notion of restricting reproductive rights 
is in essence ethically, educationally, and pragmatically 
unwelcomed.87 Most legal educators would claim that 
current federal law on abortion dictates the power and 
authority which reproductive rights and responsibility must 

Pre~Natal Diagnostic Techniques Act an Effective Weapon in India's Struggle to 
Stamp Out Female Fetidde, 36 GEO. WASH. INT'L L. REV. 453, 454-55 (2004) 
(challenging the use of PGD to combat the problem); Alison Wood Manhoff, Banned 
and Enforced: The Immediate Answer to a Problem Without an Immediate Solution 
- How India Can Prevent Another Generation of 'Missing Girls'~ 38 VAND. J. 
TRANSNAT'L. L. 889, 891-92 (2005) (discussing the legal use of sex~selection 
abortion prohibitions}; Charles Hanson et al., Lars Hamberger, & Per Olaf Janson, 
Is Any Form of Gender Selection Ethical? 19 J. AsSISTED REPROD. & GENETICS 431, 
431 (2002) (discussing the possibilities of making sex selection prior to conception 
by taking advantage of the chromosomal heterogamy of spermatozoa). 

84. Monica Sharma, 1\venty-First Century Pink or Blue: How Sex Selection 
Technology Facilitates Gendercide and What We Can Do About It, 46 FAJ\1. CT. 
REV. 198, 199, 203, 206 (2008). Some of those deviant behaviors include increased 
violence against women, kidnapping, rape, selling women, child brides, and 
fraternal polyandry Sharma, though not necessarily a scholar per se is a New York 
City family law attorney with an LLM in Family Law. 

85. Articles revie,ved here were written by female Professors, female lawyers, 
or female law students. Cherry, Wexler, Deckha, and Ma are female law 
professors; Shlamowitz, Khalili-Barna, Manhoff, Kaur Sakaria, and Sharma were 
students at the time of writing. Cho, Kim, Kaur Sakaria, and Sharma are women 
lawyers. 

86. See, e.g., Reva B. Siegel, Dignity and the Politics of P1·otection: Abortion 
Reshictions Under Casey/Carhart, 117 YALE L.J. 1694, 1705 (2008) (discussing 
abortion restrictions as "gender paternalism"). The public views on abortion are 
quite different. See Lydia Saad, ''Pro-Choice" Americans at Record- Loiv 41%, 
Gallup Politics, May 23, 2012, at http://www.gallup.com/poll/154838/Pro-Choice
Americans-Record-Low.aspx. "The 4lo/o of Americans who now identify themselves 
as 'pro-choice' is down from 47% last July and is one percentage point below the 
previous record low .... Fifty percent now call themselves 'pro-life' .... " Id. 

87. This is the gravest concern of the feminist scholars, from Hvistendahl to 
Remaley, resting on the fear that the revelation of rising male preference in sex 
selection abortion may work to curb abortion itself, the most undesirable 
consequence of any such discussion. It is troubling that gender discrimination is 
not more of a concern for these and all scholars discussing the subject. 
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enjoy. 88 Some argue that unrestricted abortion in 
reproductive health ought to be a human right.89 Reaction 
against abortion restrictions by legal educators, however, 
misunderstands the present law on abortion, 90 as nearly 
every state has acted with some sort of movement away from 
the absolute and unfettered right to abortion and its 
contribution to gendercide. 91 This Article hopes to encourage 
an intellectually honest, inquiring scholarly approach92 to 
abortion and reproductive technology. American legal 
scholarship on abortion sets the global tone for women's 
health,93 carrying with it a heavy responsibility. 

88. See, e.g., Robin West, The Supreme Court 1989 Tern1, Foreivord: Taking 
Freedom Seriously, 104 HARV. L . REV. 43, 44, 85 (1990) (discussing how rights
focused liberal legalism rests moral reproductive responsibility in the freedom to 
make the decision, and that needs to be judicially protected. Professor West argues 
for '\videspread understanding of the moral nature of the abortion decision."} 

89. See, e.g., Lance Gable, Reproductive Health as a Human Right, 60 CASE W. 
RES. L. REV. 957, 959 (2010) (using human rights as a paradigm for ascertaining 
freedom of reproductive rights in health care). 

90. See Planned Parenthood v. Casey, 505 U.S. 833, 878 (1992) (upholding 
restrictions on abortion as long as those regulations did not create an "undue 
burden" on the woman seeking the abortion); and Gonzales v. Carhart, 550 U.S. 
124, 168 (2007) (upholding the constitutionality of abortion restrictions on late 
term abortions with the federal partial~birth abortion ban that contained a narro\v 
emergency exception, in part because of evidence that no broader exception \Vas 
necessary). See also Coleman, supra note 28, at 27 (arguing that the lack of specific 
case law addressing legal restrictions on Assisted Reproductive Technology (ART), 
generally opposing a position that reproductive rights are constitutionally 
unlimited in his objections to Professor Robertson's position on unrestrained 
reproductive rights.). "Moreover, Robertson's expansive formulation of procreative 
liberty is difficult to reconcile with the Court's increasingly limited interpretation of 
reproductive rights." Id at 28. 

91. State Policies in Brief: An Overvie,v of Abortion La,vs, Guttmacher 
Institute, Apr. 2, 2012, http://w\V\v.guttmacher.org/statecenter/spibs/spib_OAL.pdf 
(surveying abortion legislation by fifteen different categories of restrictions 
implemented by the fifty states). 

92. As opposed to a political approach to abortion that \vould naturally be 
defensive of individual reproductive rights, or of fetal rights. I believe both can be 
protected \Vith reason that does not harm gender equality. 

93. Women's health worldwide has become synonymous with abortion. See, 
e.g., Nawal M. Nourr, An Introduction to Global WomenS Health, 1 REV. OBST. & 
GYNEC. 33, 34 (2008), available at 
http://www.ncbi.nlm.nih.gov/pmdarticles/PMC2492587/ (discussing abortion access 
necessary to women's health). 
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Current teaching of the law in this context may be 
indeed the result of an echo chamber effect,94 particularly 
when the consequence of gender inequality in abortion is 
seldom analyzed.95 Those who teach reproductive rights in 
legal education must aclmowledge that unquestioned 
reproductive rights have a boomerang effect that is resulting 
in global gendercide. Instead, when restrictions are 
suggested for abortion, even to protect women and children, 
those regulations are often decried as practically iniquitous96 

and often quite contrary to the public view on protecting 
girls.97 Though the debate on abortion control seems quieted 

94. See Wardle, supra note 29, at 105 (discussing the pro-abortion element of 
several commonly used family law casebooks). 

95. See discussion supra note 74 (discussing good things about China's policy 
but lessons the world should remember as well). 

96. This reaction was apparent in the example of the recent proposal for the 
Child Interstate Abortion Notification Act (GIANA). 8.1241, 112th Cong., (2011) 
available at http://thomas.loc.gov/cgi-bin/query/z?cll2:S.1241.IS. That proposal 
would prohibit transporting a minor across state lines for an abortion without 
involving her parents as may be required by her home state, and requiring that 
abortion providers comply with the parental notification or consent laws of a 
minor's home state when performing an abortion on a non·resident minor, with a 
twenty.four hour notice to the girl's parents if she was not a resident in the state 
where the abortion is being performed. All of these requirements would be waived 
in the event of a medical emergency threatening the girl's life or if the girl certified 
that she was the victim of parental abuse. 
This proposal was ,vell described by Professor Teresa Collett who testified on its 
behalf. See Teresa S. Collett, Parental Consent Protects Young Womens Health, 
PUBLIC DISCOURSE, available at 
http://W\vw.thepublicdiscourse.com/2012/03/5075 (Mar. 29, 2012) (describing the 
law, and why it is needed to protect young girls from being manipulated by 
predatory adult men), but not without voracious criticism from the New York 
Times as "callous," "mean·spirited," and "constitutionally suspect." Editorial, Yet 
Another Curb on Abortion, N.Y. TIMES, Mar. 13, 2012, at A24 available at 
http://www.nytimes.com/2012/03/13/opinion/yet·another·curb·on·abortion.html. 

97. Collett, supra note 96. Stating: 
There is a national consensus in favor of parental involvement 
la,vs, notwithstanding the controversial nature of abortion laws 
more generally. For more than three decades, polls have 
consistently reflected that over 70 percent of Americans support 
parental consent laws. Most recently a Gallup Poll released July 
25, 2011, showed that 71 percent of Americans support a law 
requiring parental consent prior to performance of an abortion on 
a minor. According to a 2009 Pew Research Poll '[e]ven among 
those who say abortion should be legal in most or all cases, 71 o/o 
favor requiring parental consent.' Forty.five states have passed 
laws requiring parental notice or consent, although only thirty· 
seven states' laws are in effect at the moment due to constitutional 
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in the legal academy, the general public would apparently 
have greater abortion restrictions. 98 The lack of research on 
the gendercide issue combined with a lack of outrage from 
feminist scholars should be a bit troubling to any legal 
scholar. 

III. REMEDYING REPRODUCTIVE RIGHTS GENDER 
DISCRIMINATION IN LAW SCHOOL TEACHING 

Most legal scholarship and law school courses take the 
critical feminist approach to gender, namely that gender 
itself is a construct, a choice. 99 The reality of killing female 
fetuses based on their biological gender requires a very real 
departure from such an academic approach, as abortion 
based on biological determination precludes gender 
development. The problem of gendercide requires that a 
society "should not rob women and children of the state's 

Id 

challenges by abortion rights activists. And the \veakest of these 
laws allow notice to or consent by other adult relatives of girls 
seeking abortion. 

98. Chuck Raasch, Abortion Restrictions Gain Steam: States Enact Tough 
Laivs; Strategy Splits Abortion Foes, USA TODAY, Apr. 26, 2012, at 3A ("The 2012 
anti-abortion push is not as heavy as last year, when legislators in 24 states, many 
elected in the 2010 Republican tide, passed a record 92 laws restricting abortions, 
according to the Guttmacher Institute ... "). A decline in pro-choice vie\vs is evident 
across partisan groups. See Saad, supra note 86 (noting that Americans now tilt 
"pro-life" by nine-point margin, 50% to 4lo/o (do\vn from 47o/o in 2011)). Whether 
this trend may be due, at least in part, to public reaction against gender 
discrimination ,vould be an excellent study, and \vould reveal the potential public 
mindset on policies designed to end gendercide. 

99. See, e.g., KATHERINE T. BARTLE'IT, GENDER AND LA\V: THEORY, DOCTRINE, 
COMMENTARY 871 (1993) (discussing efforts to overcome essentialism). The term 
"social construct" is not defined here, but can fairly be taken to mean the positivist 
notion of law and legal construction ordering persons into classes regarding their 
societal interactions. BRYAN A. GARNER, A DICTIONARY OF MODERN LEGAL USAGE 
814 ( 2d ed. 1995) (defining "social" at 814, and "construct" at 209). Altering gender 
with transgender choices is beyond the scope of this essay, but to clarify, gender is 
not purely socially constructed, but may be biologically reconstructed. It is relevant 
to this discussion in that an individual is born as one gender and may seek to 
change to the other gender by his or her choice. Sex selection abortion precludes 
that choice (or opportunity) completely due to the original discrimination based on 
biological gender. See also Lynne Marie Kohm, A Christian Perspective on Gender 
Equality, 15 DUKE J. GENDER L. & POL'Y 339, 346 (2008) (discussing gender as a 
social construct). 
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protection in its attempt to support a diverse community,"100 

particularly in a context of gender discrimination and 
reproductive rights. Great challenges, and great benefits, 
are posed to a legal system when people are enabled to have 
children when they might otherwise be unable to do so101 but 
those reproductive rights are unbridled producing gender 
selection that harms females. Legal scholarship and law 
school courses can and should consider how to deal with the 
dilemmas presented by reproductive rights that manifest 
gender discrimination. 

Suggestions for legitimate scholarship are considerable. 
Discussions of the numerous collateral effects of gendercide 
would be a valuable bit of research. A study of how those 
effects are having global consequences is important. From 
this discussion alone it is apparent that demographic 
changes affect societies, social development, culture, cultural 
attitudes, families, economics, even politics. How policies of 
male preference affect men deserves examination, and some 
scholarship has already been produced on the "bare 
branches" concept in China where men are left without legal 
recourse for their own reproduction. 102 The example of 
South Korea presents a fascinating review of how law and 
culture work together in women's equality in overcoming a 
gender imbalance dilemma.103 

100. Robin Fretwell Wilson, The Perils of Privatized Marriage, in MARRIAGE 
AND DIVORCE IN A MULTICULTURAL CONTEXT: MULTI-TIERED MARRIAGE AND THE 
BOUNDARIES OF CIVIL LAW AND RELIGION 253, 256 (Joel A. Nichols, ed., 2012) 
(discussing marriage in the context of accommodation of multiculturalism). 
Though Professor Wilson's remarks are in the context of marriage law, the 
sentiments related are relevant to a discussion on gender discrimination in 
reproductive rights, even if based on cultural mores. 
101. See, e.g., DAAR, supra note 30, at 316 (discussing how Preimplantation 

Genetic Diagnosis may contribute to society's gender stereotyping and overall 
gender discrimination}. 
102. See, e.g., Valerie M. Hudson & Andrea Den Boer, A Surplus of Men, a 

Deficit of Peace: Security and Sex Ratios in Asia"S Largest States, 26 INT'L SEC. 5, 
24 (2002} (discussing how the lack of women in a society can contribute to 
intrasocietal violence}. 
103. For a review of the problems in gender equality see Erin Cho, Caught in 

Confucius' Shado~v: The Struggle for Women"S Legal Equality in South Korea, 12 
COLUM. J. AsIAN L. 125, 145 (1998} (discussing how family law discriminated 
against women in South Korea); and Andre,v Wolman, Abortion in Korea: A 
Human Rights Perspective on the Current Debate Over Enforcement of the La~vs 
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The economics of the problem would be an extremely 
interesting study. Traditional economic rules of supply and 
demand do not seem to apply in the reality of declining 
female populations, as the lack of supply of women does not 
seem to increase their value. 104 Rather, scarcity seems to 
foster an increase of manipulation of the supply. 105 An 
analysis of the biases against female progeny could be 
discussed in the context of personal liberty more in depth 
than it has thus far been examined. Reproductive rights in 
the context of designing babies in an environment of 
uncertain international law presents another fascinating 
conversation. An exchange between reproductive rights 
proponents and gender equality proponents willing to limit 
gender-motivated reproductive rights could contribute a 
great deal to the academic discussion. Much excellent 
scholarship is awaiting development but requires an honest 
review of the harms of abortion to gender equality. 

Teaching gender equality in the context of reproductive 
technology in various law school courses with a justifiable 
incorporation of the impact of gendercide on gender equality 

Prohibiting Abortion, 9 J. INT'L Bus. & L. 153, 157 (2010) (discussing the preference 
for male children was due to the strength of traditional patriarchal family system). 
But see Woojin Chung & Monica Das Gupta, The Decline of Son Preference in 
South J{orea: The Roles of Development and Public Policy, 33 POP. & DEV, REV. 
757, 764 (2007) (describing ho\v South Korea's gender imbalance has been 
overcome). Applying similar principals to other nations challenged by both gender 
discrimination and sex selection abortion would make for some interesting 
prospective scholarship. 
104. See, e.g., Sharma, supra note 84, at 203-04 where she writes briefly: 

Paradoxically, as women's relative numbers diminish, their 
value does not increase:''The problem is that the \Voman herself 
does not hold her value; it is actually the males around her that 
hold her value-her father, her husband, and then her in-laws." 
In India, the growing scarcity of potential brides has not caused 
parents to start paying a "groom price;" instead, do\vry prices 
have increased. The connection between female value and 
gendercide is plain: ''Unless that daughter in utero has value, 
she's not going to be born . . . and that's what's going to 
determine the ratio of young adults twenty years from now." 

Id (citing Woodrow Wilson International Center for Scholars, Environmental 
Change and Secu11iy Progran1, Is Our Secu11'ty Threatened by "Too Many Men"?, 
July 19, 2004 (quoting Valerie Hudson http:/l\VW_\v.wilsoncenter.org/). 
105. From sex trafficking to forced prostitution to bride selling, the dearth of 

females has brought alarming manipulation of women, generally by men. See 
generally HVISTENDAHL, supra note 15, at xvi. 
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is not only possible, but necessary. Learning ought to be an 
honest journey to the facts. Law school should be about the 
free examination of ideas regardless of their political 
popularity. That journey enhances analytical ability, and 
sharpens knowledge. 

In that regard, four important casebooks were reviewed: 
Judith Daar's Reproductive Technologies and the Law,106 

Catharine MacKinnon's Sex Equality,107 Katharine Bartlett 
and Deborah Rhodes' Gender and Law: Theory, Doctrine, 
Commentary,108 and Feminist Jurisprudence: Cases and 
Materials. 109 Each casebook can be used in different 
curricular contexts (such as a course on Gender and Law, or 
Women and the Law, or Feminist Jurisprudence, or Legal 
Equality, or Reproductive Rights), and each considers 
reproductive technology from its own central theme 
depending on the authors' pedagogical direction. 

Judith Daar sets out the current state of the 
technology,110 and spends some pages considering the ethics 
of the debate surrounding gender selection technology. 111 

Fairness to both sides is clearly demonstrated in her 
presentation of the subject, presenting the arguments both 
for and against gender selection, with ethical and social 
evaluations thereafter. 112 She balances these measures with 
an express recommendation that sex-selection decisions 
ought to be warranted only for prevention of transmittable 
genetic disease, but notes that even that decision must still 

106. DAAR, supra note 30. Professor Daar teaches at Whittier Law School. 
107. CATHARINE A. MACKINNON, SEX EQUALITY (Foundation Press, 2d ed. 2010). 

Professor MacKinnon teaches at the University of Michigan Law School. 
108. KATHARINE T. BARTLE'IT & DEBORAH L. RHODE, GENDER AND LAW: THEORY, 

DOCTRINE, COMMENTARY (Aspen, 5th ed. 2010). Professor Bartlett teaches at Duke 
University School of Law. Professor Rhode teaches at Stanford's law school. 
109. CYNTHIA GRANT BOWMAN, LAURA A. ROSENBURY, DEBORAH TUERKHEIMER 

& KIMBERLY A. YURACKO, FEMINIST JURISPRUDENCE: CASES AND MATERIALS (West, 
4th ed. 2011). Professor Bowman teaches at Cornell Law School. Professor 
Rosenbury teaches at Washington University Law School. Professor Tuerkheimer 
teaches at DePaul University College of Law. Professor Yuracko teaches at 
Northwestern University School of Law. 
110. DAAR, supra note 30, at 299-327. 
111. Id. at 375-81. 
112. Id at 307-08, 313-22 (discussing preconception gender selection and 

postconception gender selection). 
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be "strong enough to clearly avoid or override concerns 
regarding gender equality."113 Development of the depth of 
significance of the inherent discriminatory nature of gender 
selection based on deference to reproductive rights and 
personal ethics would be supportive and helpful. Daar does 
express some alarm, in that "[m]ore recently, concerns have 
focused on the dangers of gender discrimination and the 
perpetuation of gender oppression in contemporary societies 

Central to the controversies over the use of PGD for 
sex-selection, particularly for nonmedical reasons, are issues 
of gender discrimination .... "114 Though it is apparent she 
prefers to leave the judgment to the reader, Professor Daar 
nonetheless includes gender discrimination always among 
the first evil of sex-selection, and is the most clear and 
thorough, devoting a chapter title115 and a large section to 
the constitutional and ethical concerns.116 The concerns 
raised here could be addressed in an updated edition. 117 

Catharine MacKinnon gives an in depth discussion of 
sex-selection abortion that includes three pages of questions, 
interview excerpts, and scholarly work that deals with the 
issue. 118 Her first edition held unease for the inherent 
gender discrimination of sex-selection abortion. 

This was a good beginning to the issue, suggesting the 
actual dreadfulness of reproductive gender discrimination. 
The section missed the opportunity created, however, failing 
to develop an analysis of the magnitude of the issue before 
moving on to population control in China (which was still 
well done). 

Similarly, under China's "one-child policy" 
of population control, which requires a state 

113. Id at 318. 
114. Id at 314. 
115. Chapter 4 is entitled "Choosing Our Children's Traits: Gender and Genetic 

Selection in ART." DAAR, supra note 30, at 299. 
116. Section III is entitled "Ethical and Legal Debate Surrounding Gender 

Selection." Id at 375-81. 
117. Professor Daar's book would benefit from an update, particularly in the 

discussion of nations other than the United States \vith gender ratio concerns. The 
numbers have become more extreme in gender disparity just in the past five to 
seven years, as indicated by the statistics in this Article at supra notes 15-19. 
118. MACKINNON, supra note 107, at 1154-59. 
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permit for conception and forced abortions 
followed by sterilizations for out-of-plan births, 
many provinces allow couples to have a second 
child if the first child is a daughter. Such 
policies and social realities create and support 
pressures that encourage abortion of female 
fetuses, female infanticide, and abandonment 
and neglect of girl babies, despite laws to the 
contrary.119 

[Vol. 6 

Professor MacKinnon rightly called these human rights 
violations but missed an opportunity to decry gender 
discrimination on a profound cultural and public policy level. 
Gender-selection abortion and infanticide are discussed in 
her notes and commentary after Roe, comprising two pages 
of a 1651 page book.120 Presenting the reproductive right of 
abortion in juxtaposition to sex-selection abortion led 
Professor MacKinnon to suggest that the gender problem is 
more of an education issue, as criminalizing abortion with 
sex-selection prohibitions would drive it underground. 121 

The second and newest edition of her casebook, touches 
on sex-selection abortion as an issue in India, 122 with 
references to an article on China.123 Limiting the discussion 
to India seems to indicate that the issue is contained to a 
certain locality and culture, though it is well known that 
sex-selection is also common in Eastern European countries, 
as well as other Asian countries, and now even in the 
West. 124 This edition, however, does a fabulous job 
confronting gender discrimination of sex-selective abortion 
with three simple and thoroughly challenging note 

119. MACKINNON, supra note 107. at 1194 (citing Xiaorong Li, License to Coerce: 
Violence Against Women, State Responsibility, and Legal Failures in CJ1ina's 
Family-Planning Program, 8 YALE J.L. & FEMINISM 145, 152-54 (1996) 
(summarizing resolutions, directives, and regulations of central and provincial 
governments and regions). 
120. Id 
121. Id., at 1192. 
122. Id at 1154-56. 
123. Id. at 1154 (citing Ellen Keng, Population Control Through the One-Child 

Policy in China: It's Effects on Women, 18 WOMEN'S RTS. L. REP. 205, 209 (1997)). 
124. See generally supra notes 36-51. 
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questions.125 Another note question inquires into 
constitutional aspects of sex-selection abortion prohibitions 
in two American states. 126 A discussion on PRENDA would 
be an interesting inclusion in this section on abortion, but 
for the most part these are welcome additions to Professor 
MacKinnon's casebook. Inserting a related section on sex
selection abortion that suggests that the simultaneous 
killing off of baby girls around the world has a profound 
impact on the global landscape would further develop 
connections between gendercide and gender discrimination, 
but lead the reader to an enhanced view of gender quality. 
This section could better develop some of the difficulties 
involved in abortion as a fundamental right and would 
particularly fit in with the international tone that the 
casebook takes. It could also focus on the technological 
development in pregnancy and abortion and suggest that 

125. See MACKINNON, supra note 107, at 1156, asking: 
Are abortions on the basis of sex sex-discriminatory? Consider 
this position: 
[To] choose the sexes of our children ... is one of the most 
stupendously sexist acts in \vhich it is possible to engage. It is 
the original sexist sin . . . . [Both pre- and postconception 
technologies] make the most basic judgment about the worth of 
a human being rest first and foremost on its sex. (citing 
TABITHA M. PO\VLEDGE, Unnatural Selection: On Choosing 
Children's Sex, in THE CUSTOM-MADE CHILD?: WOMEN
CENTERED PERSPECTIVES 193, 196-97 (Helen B. Holmes et 
al.eds., 1981)). 

MacKinnon also asks: 
Is it sex discrimination for a woman to abort based on sex? Is it 
sex discrimination for a state to stop abortions based on the 
woman's reason for them? Is it sex discrimination for the state 
to omit to stop a woman attempting to abort a fetus on the basis 
of its sex? If restricting abortion and performing some abortions 
are both sex-discriminatory practices, is there a ,vay out of that 
dilemma on sex equality principles? Supra note 107, at 1158. 

This Note concludes ,vith Professor April Cherry's remarks from her signature 
piece, supra note 76, distinguishing sex-selection abortions from other abortions 
based on principle. Then one more question addresses gendercide's discrimination 
asking: "Is aborting only female fetuses in large numbers an example of "femicide," 
the killing of ,vomen because they are ,vomen?" followed by scholarship on \voman 
killing and ,voman hating generally unrelated to sex-selective abortion, then 
challenging students to draft an international convention against femicide, moving 
away from abortion, but addressing gender discrimination very ,vell. Id. at 1158-
59. 
126. MACKINNON, supra note 107, at 1157-58. 
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many new technologies for determining the sex of the fetus 
are an impetus for sex-selection abortion.127 This section 
would serve as an excellent bridge between the chapter on 
Reproductive Control at Chapter 9 and Trafficking Women 
at Chapter 10.128 As the population of women decreases 
globally we see a general uptick in trafficked and exploited 
women. 129 The law of supply and demand seems to create a 
dangerous atmosphere for women to be exploited and 
harmed. 130 

Katharine Bartlett and Deborah Rhode's fifth edition of 
their casebook Gender and Law: Theory, Doctrine, 
Commentary31 discusses sex-selection abortion as a "putting 
theory into practice" problem, posed for student discussion 
and reflection. 132 The problem opens with reference to the 

127. Hvistendahl includes an interesting discussion on how American 
Companies, such as General Electric, have cornered the market on ultrasound 
equipment in countries like China and India, even though knowing the reason 
behind the demand: 

In 2007, after GE's market share in China dropped, the 
multinational introduced a low-end, compact ultrasound 
machine that could be hooked up to a PC - at one-sixth the cost 
of a conventional device. The compact machine, Immelt [CEO of 
GE Jeffrey R. Immelt] writes, was "a hit in rural clinics ... 
Today the portable machine is the growth engine of GE's 
ultrasound business in China." In India, meanwhile, GE 
cornered the ultrasound market in a joint venture with the 
Indian conglomerate Wipro. In 2006 Wipro GE Medical Systems 
did $250 million in sales in ultrasound and other diagnostic 
equipment. As in China, the company has helped sex selection 
reach new parts of the country by marketing cheap machines to 
small-time doctors in remote areas. "During the last decade," 
says T.V. Sekher, the demographer in Mumbai, "sex selection 
technology and sex selective abortion facilities have become very 
common, easily available, and cheaply available, even in the 
remotest rural areas. 

See HVISTENDAHL, supra note 15, at 50-52. 
128. MACKINNON, supra note 107, at 1084, 1233. This section could relate the 

points about harms that result to women from the global diminishment of the 
female population, raised supra note 98. 
129. See, e.g., Zhang Yan and He Dan, Trafficking of Women on the Rise, CHINA 

DAILY, Jan. 24, 2011, http://www.chinadaily.com.cn/cndy/2011-
01/24/content_ll902787.htm. 
130. An update of or contemporary study similar to Elisabeth M. Landes & 

Richard A. Posner, The Economics of the Baby Shortage, 7 J. LEGAL STUDIES 323 
(1978) would be perfectly on point. 
131. BARTLETI', supra note 108. 
132. Id at 616-17(referring to Problem 5-16). 
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general family preference for boys over girls, 133 then briefly 
states the sex ratio problem in China and India. 134 The next 
paragraph points out that states like Illinois and 
Pennsylvania have provided that "no abortion which is 
sought solely because of the sex of the unborn child shall be 
deemed a necessary abortion," and asks the reader whether 
laws like this are constitutional, enforceable, and wise. 135 

This section would benefit by being expanded136 from a 
theory-only question to one that would reflect the rich 
gender equality discussion that could be taking place. This 
small note section does not do justice to the magnitude of the 
problem. Development of gender equality concerns in the 
context of sex-selective reproductive technology would 
greatly benefit the overall chapter and fit perfectly with the 
intended theme of recapturing our autonomy. 137 Failing to 
recognize the results of ostensible autonomy, namely the 
destruction of millions of female fetuses and girls 
throughout the world, does not do justice to these two great 
legal scholars. A section encouraging insightful 
conversation about whether abortion has really served 
women would be appropriate, and could certainly be well 
done by Professors Bartlett and Rhode. Including statistics 
on international and domestic population ratios between 
girls and boys and the downward trend for the female 
population could result in questions asking whether those 
trends could be connected to the increase in medical 
technology relating to pregnancy. 

The fourth edition of Feminist Jurisprudence: Cases and 
Materials138 had sections dealing with issues of forced 
caesareans, 139 surrogate motherhood, 146 a small section on 

133. Id at 616 (citing Cherry, supra note 76, at 171-72). 
134. Id at 617 (referencing predictions of negative consequences of "increased 

violence and social upheaval"). 
135. Id (citing 18 PA. CONS. STAT. ANN § 3204(c) (West 2012); 720 ILL. COMP. 

STAT. ANN. 510/6 (West 2012)). 
136. This entire section was under 200 ,vords, somewhat of discomfiture for a 

book of 770 pages. Id 
137. Id. at 576-655 (referring to chapter entitled "Autonomy"). 
138. BO\VMAN, supra note 109. 
139. See id at 506-15. 
140. See id at 515-31. 
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ART,141 and a larger section on prostitution and sex 
trafficking.142 However it includes only a mention of sex
selection abortion in a phrase of a question on "Notes on 
Feminism and Reproductive Technology," posed for student 
discussion and reflection. "Should parents have a right to 
choose the sex of their child? ... What if any legal checks 
should be placed on this virtually unregulated and very 
profitable industry to prevent parents who can afford it ... , 
thus exacerbating current inequalities?"143 Though the 
casebook does not venture at all into gender discrimination 
in the context of reproductive technology, it does take a 
critical look at ART and poses the title question of whether 
it is the boon or bane for women. 144 A similar treatment of 
sex-selection abortion would fit well into their discussion of 
women and reproduction, especially given that the authors, 
while not focusing on international debates, have a great 
focus on minority status, malting it palpable that a 
treatment of gender disparity would only enhance the entire 
chapter. A note in the forced caesarean section on coerced 
abortions based on gender selection would also be 
appropriate and fitting. This book, more than others, seems 
to unequivocally recognize unregulated abortion as a 
fundamental right, which could serve to make the challenge 
of dealing with gender discrimination all the more 
pedagogically significant.145 

The most common thread throughout all these casebooks 
was that sex-selection abortion was included as a very small 
section posed as discussion and food for thought for the 
reader, if at all. Any discussion of the gender discrimination 
in that process was absent. Where discussed, it was rightly 
meant to evoke analysis, but the authors do not give any 

141. See id. at 32. 
142. See id. at 343-73. 
143. Id. at 545. 
144. Id. at 532. 
145. See id. at 546. The section entitled Notes on Feminisn1 and Reproductive 
Technology was an effort at integrating the philosophy of the first in the context of 
the second, but failed to develop sex selection abortion as an alternative, much less 
as inherently gender discriminatory, though the authors appeared to feel that they 
did consider differing feminist perspectives on reproductive technology. 
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indication as to how large of an issue this has become and 
the very real negative consequences of it to women. There is 
little mention of the numbers to place the problem in 
context, and no mention of possible consequences such as 
prostitution, sex-trafficking, or the further subjection of 
women. If the issue of sex-selection technology was 
discussed, it was largely in terms of India and China, with 
no mention of other countries' involvement with the practice. 
The term gendercide is never used, even in the most recent 
editions. All these facts really point to an opportunity to 
develop academic rigor and inquiry in the context of the 
evils of gender discrimination. For example, use of the term 
gendercide naturally evokes a sense of urgency and concern 
an author might find useful in a discussion of gender 
discrimination. 146 

Changes to casebooks could greatly enhance the teaching 
and scholarship on the gender discrimination intrinsic to 
gendercide. It is impossible to include everything in a 
casebook. Academic pursuit and intellectual honesty, 
though, reasonably require casebooks that deal with 
reproductive technology or gender discrimination not only 
the positive results abortion has afforded women, in terms of 
career advances, economic advancements, and control over 
their fertility, but ought also consider the negative 
consequences of these rights and practices to women, like 
the destruction of a generation of women 147 and the increase 
in grave harms and dangers to women. 148 An open discussion 
of gender inequality in reproductive technology and 
gendercide could be embraced to the benefit of each text's 
overall quality. 

146. I realize, ho,vever, the term itself may seem too alarming for some authors. 
Perhaps the reason the term is not used is because of the disturbing visual images 
it calls up, sort of an Orwellian notion played out in legal education. My objective 
in putting forth the term is to sound an alarm in legal education that sex selective 
technology particularly in abortion, is furthering severe gender discrimination, 
rather than securing gender equality. 
147. See Willingham, supra note 15. The generation of women could be future 

doctors, lawyers, CEOs, Presidents, Prime Ministers, even future feminists and 
future gender equality scholars. 
148. Id (discussing trafficking of women that has resulted from the death of 

females globally). 
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Regarding curriculum, several courses could take on the 
challenge of educating law students on gendercide, and in 
doing so would considerably further academic discourse on 
gender equality. A course in Gender & the Law could 
consider a discussion on biological gender preferences; how 
these preferences are made, their cultural context as well as 
legal parameters. An honest discussion of the outcomes 
leading to greater gender disparity and discrimination 
would be instructive. Furthermore, a course on Women and 
the Law might add a discussion of discrimination against 
women in reproductive technology; the course material could 
use data to note and converse on abortion's boomerang 
effects on gender equality.149 Cultural sensitivity may be 
contributing to the fear of approaching this subject matter 
as no teacher wants to offend cultural practices or 
traditions, yet a multicultural approach may enhance the 
ability to honestly evaluate gender discrimination inherent 
in gendercide. Challenging the reasons for the downward 
trends in baby girls in the United States and all over the 
world would decrease negative sensibilities to other cultures, 
and allow an instructor to lead a constructive discussion on 
the realities of gender discrimination in reproductive 
technology. 

A general introductory course in Family Law might want 
to consider supplementing a marital and family equality 
discussion with material intended to increase student 
awareness of marriage dilemmas resulting from global 
gender disparity. Domestic violence material in a Family 
Law course or a Criminal Law course could be greatly 
enriched by considering the realities of abuse of girls based 
on gender, before, at and shortly after birth, often by their 
own parents. From trafficking to prostitution to 
pornography, criminal prosecution of these issues adds 
greatly to the protection and preservation of gender 
equality, but malting those connections has to be intentional 
on the part of the instructor. Casebooks could assist well 
with that. 

149. See, e.g., Kohm, supra note 32. 
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A Sexuality and Law course may wish to add a 
discussion on biological gender and the growing 
disinclination for females around the globe. Such a 
conversation might consider challenging the usefulness of 
the notion of gender constructs when real choices are made 
to annihilate females based purely on biology. 150 This could 
be particularly poignant as girls terminated from the outset 
have no opportunity to enjoy or benefit from any notion of 
gender construction. A course on Reproductive Rights Law 
may wish to consider a discussion of the pros and cons of 
sex-selection abortion, particularly in artificial reproductive 
techniques, PGD, and global trends toward baby 
designing. 151 An important conversation could ensue 
regarding gender discrimination effects of reproductive 
rights. This could foster a lively discussion on moral 
responsibility within fundamental freedoms. Reproductive 
medicine and the legal rights entangled therein are difficult 
to forecast, 152 but a discussion of those difficulties could 
easily include materials on gendercide in the usage of 
reproductive techniques for outright discrimination. 

These unpretentious suggestions for scholarship and 
teaching on gender discrimination in various law school 
courses with a justifiable incorporation of the impact of 
gendercide on gender equality would not only be simple and 
uncomplicated, but open stimulating and rigorous new 
avenues of discussion for achieving bona fide gender 
equality. 

150. WARREN, supra note 1, at 1, 24, 32-33 (discussing further gender 
constructs could be supplemented by the cultural use of gender disguise). See, e.g., 
Tahir Qadiry, The Afghan Girls U'ho Live As Boys, BBC (Mar. 27, 2012), 
http://,v,vw.bbc.eo.uk/news/magazine~15262680. 
151. See generally, Poore, supra note 44. 
152. See Judith Daar, Litowitz v. Lito,vitz: Feuding Over Frozen Emb1yos and 

Forecasting the Future of Reproductive Medicine, in HEALTH LA\V & BIOETHICS 97-
98 (Sandra Johnson et al. eds.) (Aspen Pub. 2009) (discussing the future 
possibilities in family law, health law, and bioethics). 
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CONCLUSION 

The challenge of teaching gender equality in the socio
legal context of unquestioned reproductive rights and 
advancing reproductive technology that is resulting in 
gendercide may be formidable, but merits fair and 
reasonable discussion. Ending the pretense in legal 
education of gender equality in the context of unregulated 
reproductive rights freedom is not a condescending goal, but 
one that enhances academic freedom and pursuit in a 
genuine attempt to reach gender equality in fact. Some of 
those reasons squarely relate to advances in sex-selection 
reproductive technology .153 Legal scholars and teachers can 
do something about that. 

The gender discrimination impact of being a woman is 
still very real. When gender equality's foundation relies on 
unmodified reproductive rights, and those rights work to the 
actual diminishment of females accomplished principally by 
women's choices, gender equality is turned against itself, 
sabotaging women. 

153. Perhaps gendercide is a reason that just 3.69b of Fortune 500 CEOs are 
women. John Bussey, How Women Can Get Ahead: Advice From Female CEOs, 
The Wall Street Journal(May 18, 2012), http://online.wsj.com/ 
article/SB10001424052702303879604577 (also noting that "[t]he workplace is still 
an 'old boys' network."). Due to gendercide there are many more than 106 million 
fewer women to vie for those positions. 


