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I. INTRODUCTION 

Imagine that you are an American citizen who lives in Ohio 
and that you legally own a handgun. You properly registered 
the weapon in compliance with state and federal law and 
keep it unloaded in a lockbox for self-defense purposes due to 
a sudden outburst of violent robberies in your neighborhood. 
Two weeks after purchasing this weapon, Congress passes a 
law that "encourages" states to ban their residents from own
ing handguns. If a state declines to enact anti-gun laws, the 
federal government will massively reduce federal funding to 
the non-complying state. However, if a state does comply, the 
federal government promises to triple federal funding. All 
states, minus Texas, enthusiastically comply. However, no 
state challenges the constitutionality of the law. Knowing 
that you own a handgun, your landlord reports you to State 
officials and you are subsequently convicted under the anti
gun statute and sentenced to three years in federal prison. 
(For purposes of this discussion, let us assume that the Sec
ond Amendment is inapplicable.) 

You quickly turn to the nearest law library and discover a 
Supreme Court case that specifically asserts that the federal 
government cannot force states to enforce federal regulatory 
schemes. You also discover that the federal government's 
threat of massively reducing state funding for noncompliance 
is absolutely unconstitutional. You believe that you have a 
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solid argument: the federal government is undoubtedly en
croaching on state power. You run up the courthouse steps, 
but the door is slammed in your face. The Judge tells you 
that you do not have standing to bring your claim. Sure you 
have an injury-you are about to serve three years in federal 
prison due to the enactment of an unconstitutional law-but 
you are considered a private individual and only states can 
raise the Tenth Amendment claim you wish to argue. Hope
fully, the color orange suits you well. 

Although the above hypothetical is an extreme example, it 
illustrates the very make-up of Tenth Amendment private 
party standing before June 16, 2011, the date Bond v. United 
States was decided. 1 Over two hundred years have passed 
since the Tenth Amendment's ratification and only recently 
have we the People been given the ability to challenge federal 
laws that injure us in a concrete way by arguing that the law 
unconstitutionally encroaches on the state's liberty and is, 
therefore, invalid. 

This article examines the issue of standing when American 
citizens attempt to bring claims against the federal govern
ment by way of the Tenth Amendment of the United States 
Constitution. The erratic history of the Amendment will be 
explored, followed by a look at the landmark case of Bond v. 
United States and its application to current and future legal 
issues. 

IL THE TENTH AMENDMENT: A DIAGNOSED SCHIZOPHRENIC 

A Sometimes a Restraint on Congressional Power, Other 
Times Not 

The Tenth Amendment succinctly states: "The powers not 
delegated to the United States by the Constitution, nor pro
hibited by it to the States, are reserved to the States 
respectively, or to the people.''2 These words appear to have 
carried little weight throughout the early nineteenth century, 
as evidenced by Gibbons v. Ogden.3 In Gibbons, the Court 

1. No. 09-1227, slip op. at 2 (June 16, 2011). 
2. U.S. CONST. amend. X. 
3. 22 U.S. 1, 240 (1824) (striking down an injunction issued by the State of New 

York because the injunction conflicted with a federal statute). 



No. l] Bond v. United States 115 

held that "the power over commerce with foreign nations, and 
among the several States, is vested in Congress as absolutely 
as it would be in a single government."• The idea of the 
Tenth Amendment protecting state or individual rights 
simply did not exist. To further illustrate the Tenth Amend
ment's impotency, in 1903, the Court indicated in Champion 
v. Ames that the purpose of the Tenth Amendment was not to 
constrain Congress, but instead demonstrates that Congress 
was the sole authority in deciding what is appropriate for the 
country.5 

In 1918, the first signs of the Tenth Amendment's schizo
phrenic tendencies emerged in the case of Hammer v. 
Dagenhart.6 Suddenly, the Court used the once inactive 
Tenth Amendment to defeat a federal law: "The grant of au
thority over a purely federal matter was not intended to 
destroy the local power always existing and carefully re
served to the States in the Tenth Amendment to the 
Constitution."7 However, a mere twenty-three years later, 
Hammer was overruled by United States v. Darby.a The Su
preme Court used careful language to convey that the Tenth 
Amendment was not a limit to congressional power: "The 
Amendment states but a truism that all is retained which has 
not been surrendered."9 

The Tenth Amendment again switched personalities in Na
tional League of Cities v. Usery, when the Supreme Court 
condemned federal legislation for stepping into the states' 
boundaries.10 The Court held that the Tenth Amendment 
protected essential state functions and that "congressionally 
imposed displacement of state decisions may substantially 
restructure traditional ways in which the local governments 

4. Id. at 197. 
5. 188 U.S. 321 (1903). 
6. 247 U.S. 251 (1918). 
7. Id. at 274 (striking down a federal statute prohibiting interstate transport of 

goods produced by child labor). 
8. 312 U.S. 100, 116-117 (1941). 
9. Id. at 124. 

10. 426 U.S. 833, 845 (1976) (holding that Congress cannot mandate the amount 
of money a state must pay their employees). However, in a subsequent decision the 
Court made it clear that Usery only applied when Congress was regulating state 
governments and not when Congress ,vas regulating private behavior. See Hodel v. 
Va. Surface Mining & Reclamation Ass'n, 452 U.S. 264, 291 (1981). 
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have arranged their affairs."11 Therefore, the Court held that 
Congress violated the Tenth Amendment when it interfered 
with traditional state and local government functions. 

Not surprisingly, Usery was overturned less than ten years 
later by Garcia v. San Antonio Metropolitan Transit Author
ity.12 In Garcia, the Court took specific issue with Usery's 
focus on "traditional" state and local government functions 
stating that "a rule of state immunity from federal regulation 
that turns on a judicial appraisal of whether a particular gov
ernment function is . . . 'traditional"' is a completely 
"unworkable" standard.13 Accordingly, the Court held that 
the Tenth Amendment should not be construed to restrain 
Congress as the Usery Court authorized; instead, the Garcia 
Court supported the idea that the political process itself 
would be sufficient to protect the states from federal over
reaching.14 To support this theory, popularly known as 
"process federalism," the Court rationalized that the interests 
of the people would sufficiently be protected by the presence 
and involvement of individual state representatives elected 
into Congress.is 

The Garcia opinion was later overshadowed by Gregory v. 
Ashcroft,16 where the Supreme Court once again reverted 
back to the idea that the Tenth Amendment should not be 
cast aside. The Gregory Court stressed that "a healthy bal
ance of power between the States and the Federal 
Government [would] reduce the risk of tyranny and abuse 
from either front."17 Gregory was later supported by New 
York v. United States,18 where the Supreme Court adamantly 

11. Id. at 849 (erri.phasis added). 
12. 469 U.S. 528, 546-47 (1985). 
13. Id. at 546-4 7. 
14. Id. at 556. 
15. Id. at 551 ("[T]he States [have] a role in the selection both of the Executive 

and the Legislative Branches . . . with indirect influence over the House of 
Representatives and -the Presidency by their control of electoral qualifications and 
their role in Presidential elections."); see also Ralph A. Rossum, Federalism, the 
Supreme Court, and the Seventeenth Amendment: The Irony of Constitutional 
Democracy, 20-21 (2001) (using the term "process federalism"). 

16. 501 U.S. 452, 458 (1991). 
17. Id. 
18. 505 U.S. 144, 188 (1992) (preventing Congress from requiring the State of 

New York to either regulate low-level radioactive waste or to take title of the waste). 
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prohibited Congress from "commandeering" or "forcing'' state 
legislatures into administering federal regulatory schemes.19 
Later, Printz v. United States20 expanded the New York opin
ion by holding that Congress was also prohibited from 
commandeering state executive agents into enacting federal 
regulatory schemes.21 

However, in the subsequent case of Reno v. Condon,2 2 the 
Court slightly backed away from the extreme pro-Tenth 
Amendment opinions in New York and Printz. Although the 
Reno Court did not overturn New York or Printz, it did pro
vide Congress with some legislative leeway by condoning the 
enactment of a federal regulatory scheme that would not 
force states to enact laws or regulate their citizens.2" A fed
eral regulatory scheme that prohibited conduct-such as a 
law preventing the state's Department of Motor Vehicles 
from selling personal information-was acceptable because 
Congress was not forcing a state to take specific action. 24 

B. Private Party Standing to Bring Tenth Amendment 
Claims: The Schizophrenia Persists 

1. The General Principals of Standing 

Although the Supreme Court ultimately rejected the idea of 
the Tenth Amendment simply as a truism and held that it 
indeed protects states from federal overreach, another issue 
arose: who would be the proper party to bring a Tenth 
Amendment claim? States? Individuals? Or both? 

"[T]he question of standing is whether the litigant is enti
tled to have the court decide the merits of the dispute or of 
particular issues .... "25 The requirement of. standing arises 
directly from Article III of the United States Constitution, 

19. Id. at 161. 
20. 521 U.S. 898, 933-34 (1997). 
21. Id. at 928 ("Preservation of the States as independent and autonomous 

political entities is arguably less undermined by requiring them to make policy in 
certain fields than (as Judge Sneed aptly described it over two decades ago) by 
'reduc[ing] [them] to puppets of a ventriloquist Congress ... .'" (citing Brown v. EPA, 
521 F.2d 827, 839 (9th Cir. 1975)). 

22. 528 U.S. 141, 150 (2000). 
23. Id. at 151. 
24. Id. 
25. Warth v. Seldin, 422 U.S. 490, 498 (1975). 
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stating that judicial power only extends to "cases" and "con
troversies."26 The precise elements of what exactly 
encompasses a case or controversy has been developed 
through many years of case law.27 Ultimately, the courts 
have determined that in order for an individual to have a 
valid case or controversy his alleged "injury ... must be, for 
example, 'distinct and palpable,' and not 'abstract' or 'conjec
tural' or 'hypothetical.' The injury must be 'fairly' traceable 
to the challenged action, and relief from the injury must be 
'likely' to follow from a favorable decision."28 

Although Supreme Court decisions have insisted on the in
jury, causation, and redressability requirements for litigants 
wishing to bring their cases before the court system, two very 
important limitations have been defined. 29 First is a prohibi
tion on third-party standing, in which plaintiffs are only 
permitted to assert their own legal rights and interests, but 
not the legal rights or interests of third parties, even if all 
other constitutional requirements have been met.30 Second is 
a prohibition on generalized grievances, which prevents 
standing when the asserted harm is a common complaint 
shared in a substantially equal measure by a large class of 
citizens.31 For instance, the injury requirement is not ade
quately met if the plaintiffs only concern, even if valid, is 
that a government official violated a mandate of the United 
States Constitution.32 The prohibition on generalized griev-

26. U.S. CONST. art. III, § 2. 
27. See FEC v. Akins, 524 U.S. 11 (1998); see also United States v. Hays, 515 

U.S. 737 (1995); Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992); City of Los 
Angeles v. Lyons, 461 U.S. 95 (1983). 

28. Allen v. Wright, 468 U.S. 737, 751 (1984) (quoting Gladstone, Realtors v. 
Village of Bellwood, 441 U.S. 91, 100 (1979); see also City of Los Angeles v. Lyons, 
461 U.S. 95, 101-02 (1983); Simon v. E. Ky. Welfare Rights Org., 426 U.S. 26, 38, 41 
(1976); O'Shea v. Littleton, 414 U.S. 488, 494 (1974)). 

29. See Warth, 422 U.S. at 499. Injury, causation, and redressability are better 
known as the constitutional standing requirements, while the two limitations are 
better known as the prudential standing requirements. Id. 

30. See id. (citing United States v. Raines, 362 U.S. 17, 21 (1960); Barrows v. 
Jackson, 346 U.S. 249, 255 (1953); Tileston v. IBlman, 318 U.S. 44, 46 (1943)); see 
also Elk Grove Unified Sch. Dist. v. Newdow, 542 U.S. 1, 12 (2004). 

31. Warth, 422 U.S. at 499 (citing Schlesinger v. Reservists Comm. to Stop the 
War, 418 U.S. 208, 226-227 (1974); United States v. Richardson, 418 U.S. 166, 189-
90 (1974); Ex parte Levitt, 302 U.S. 633, 634 (1937)). 

32. Levitt, 302 U.S. at 634 ("It is an established principle that to entitle a 
private individual to invoke the judicial power to determine the validity of executive 
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ances has also been found to be a basis for denying standing 
to a plaintiff who alleges that a particular congressional en
actment would financially injure the plaintiff by increasing 
his federal income taxes.33 Additionally, in 2010, the Su
preme Court once again confirmed that standing will be 
denied to plaintiffs who allege their injury as a common 
taxpayer.34 

However, there is one specific exception to the prohibition 
on generalized grievances. In Flast v. Cohen,35 the Court 
held that a taxpayer will have standing if she shows "that the 
challenged enactment exceeds specific constitutional limita
tions imposed upon the exercise of the congressional taxing 
and spending power and not simply that the enactment is 
generally beyond the powers delegated to Congress by Art. I, 
§ 8."36 This exception to generalized grievances is extremely 
narrow because two subsequently decided cases strictly lim
ited Flast to its specific facts. First, Valley Forge Christian 
College v. American United for Separation of Church and 
State, Inc. refused to expand a plaintiffs ability to challenge a 
violation of executive power by maintaining that Flast only 
applied to alleged violations of congressional power.37 Sec
ond, Hein v. Freedom from Religion Foundation, Inc. held 
that, even if the allegation is appropriately brought under Ar
ticle I, Section 8 of the Constitution, a plaintiff does not have 
standing if the executive branch, not Congress, authorized 
the spending.ss 

or legislative action he must show that he has sustained or is immediately in danger 
of sustaining a direct injury as the result of that action and it is not sufficient that he 
has merely a general interest common to all members of the public." (citing 
Massachusetts v. Mellon, 262 U.S. 447, 488 (1923); Fairchild v. Hughes, 258 U.S. 
126, 129-30 (1922); Newman v. Frizzell, 238 U.S. 537, 549-50 (1915); S. Ry. Co. v. 
King, 217 U.S. 524, 534 (1910); Tyler v. Judges, 179 U.S. 405, 406 (1900))). 

33. Mellon, 262 U.S. at 488 (1923) ("The party who invokes the (judicial] power 
must be able to show not only that the statute is invalid but that he has sustained or 
is immediately in danger of sustaining some direct injury as the result of its 
enforcement, and not merely that he suffers in some indefinite way in common with 
people generally."). 

34. Arizona Christian Sch. Tuition Org. v. Winn, Nos. 09-987 & 09-991. slip op. 
at 6 (S. Ct. Apr. 4, 2010). 

35. 392 U.S. 83, 102-03 (1968). 
36. Id. 
37. 454 U.S. 464, 479 (1982). 
38. 551 U.S. 587, No. 06-157, slip op. at 14 (S. Ct. June 25, 2007). 
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There is one final nuance to the standing doctrine. Plain
tiffs are permitted standing when a statutory enactment 
actually bestows a particular right that would otherwise not 
exist. For instance, in FEC v. Akins the plaintiffs were al
lowed standing because the statute itself specifically stated 
that "[a]ny person who believes a violation of this Act ... has 
occurred, may file a complaint with the Commission."39 The 
Akins Court held that "[g]iven the language of the statute 
and the nature of the injury, ... Congress, intend[ed] to pro
tect voters such as respondents from suffering the kind of 
injury here at issue, [and] intended to authorize this kind of 
suit. Consequently, respondents satisfy 'prudential' standing 
requirements."•o 

2. Tenth Amendment Schizophrenia Continues From a 
New Front 

Although the general concept of standing under the Article 
III cases and controversies mandate was carefully defined in 
various Supreme Court cases, standing under the Tenth 
Amendment was not. In 1939, the Supreme Court of the 
United States decided Tennessee Electric Power Co. v. Ten
nessee Valley Authority ("TVA").41 The Court held that 
privately owned corporations with charters to generate and 
sell electricity within the several states did not own a prop
erty interest in those charters, and as a result, did not have a 
valid cause of action to enjoin federally created corporations 
from competing against them.42 Despite this specific holding, 
the Court included the following broad statement in the opin
ion: "as we have seen there is no objection to the Authority's 
operations by the states, and, if this were not so, the appel
lants, absent the states or their officers, have no standing in 
this suit to raise any question under the [Tenth] Amend
ment."43 This one short line, which could easily be 
interpreted as a flat prohibition against private parties rais
ing any question under the Tenth Amendment absent the 

39. 524 U.S. 11, 19 (1998). 
40. Id. at 20. 
41. 306 U.S. 118 (1939). 
42. Id. at 139-40. 
43. Id. at 144 (emphasis added). 
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states, or their officers, created a great rift amongst several 
circuit courts later faced with private parties raising Tenth 
Amendment claims. Once again, the Tenth Amendment took 
on a new shape. 

3. Circuit Courts Denying Private Party Standing 
Post-TVA 

In 2004, Dale Parker was convicted under the federal As
similative Crimes Act ("ACA") after he entered a military 
reservation with a loaded revolver that he allegedly forgot 
was in his vehicle.44 Parker challenged the ACA, contending 
that the "authority to regulate the right to bear arms [was] 
reserved to the states under the Tenth Amendment."45 The 
United States Court of Appeals for the Tenth Circuit con
cluded sua sponte that Parker, a private party plaintiff, 
lacked standing to raise a Tenth Amendment claim. The 
Parker court relied heavily on a 2003 Tenth Circuit case 
which stated that "[o]nly the State has standing to press 
claims aimed at protecting its sovereign powers under the 
Tenth Amendment."46 Although the court did not use TV A as 
the primary basis for its ruling, the court did reference the 
controversial statement from that case at the end of the deci
sion as a one-two punch to dismiss Parker's Tenth 
Amendment claim.47 

The following year, Stephen Medeiros was convicted for 
catching too many lobsters in violation of a Rhode Island 
law.48 Medeiros challenged his conviction by claiming that 
the federal government unconstitutionally commandeered 
the state to enact the legislation.49 The United States Court 
of Appeals for the First Circuit unswervingly struck down 
Medeiros's Tenth Amendment claim by referring to the one 
sentence in TVA as "the Supreme Court's explicit holding."50 

44. United States v. Parker, 362 F.3d 1279, 1280 (10th Cir. 2004); see also 18 
u.s.c. § 13 (2006). 

45. Parker, 362 F.3d at 1281 (emphasis added). 
46. Id. at 1285 (citing Mountain States Legal Found. v. Castle, 630 F.2d 754, 

761 (10th Cir. 1980). 
47. Id. 
48. Medeiros v. Vincent, 431 F.3d 25, 28 (1st Cir. 2005). 
49. Id. at 33. 
50. Id. at 34. 
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Unconvinced by TVA, Medeiros further supported his argu
ment for standing by citing to New York v. United States: 

The Constitution does not protect the sovereignty of 
States for the benefit of the States or state governments 
as abstract political entities .... To the contrary, the 
Constitution divides authority between federal and state 
governments for the protection of individuals. State sov
ereignty is not just an end in itself: "Rather, federalism 
secures to citizens the liberties that derive from the diffu
sion of a sovereign power."51 

Medeiros interpreted New York to mean that the Tenth 
Amendment protected both state and individual interests, 
which permitted individuals who had an interest in a particu
lar law-such as receiving a conviction-standing to 
challenge its constitutionality.52 Though Medeiros's argu
ment was intuitive, the court did not budge and once again 
cited TVA as the overriding precedent.53 Although the court 
did note that Medeiros's reference to New York was certainly 
not a far-fetched way to support standing, the court played 
devil's advocate and questioned whether the New York Court 
instead meant to convey that a private party had the viable 
recourse of turning to the local political process if the state 
itself declined to challenge the law. 54 

In 2006, the Brooklyn Legal Services Corporation ("LSC") 
challenged a federal law for violating the Tenth Amend
ment.55 The LSC contended that the law "interfere[d] with 
the states' ability to fund legal assistance pro
grams . . . [therefore,] intrud[ing] unacceptably on state 
sovereignty."56 Again, the United States Court of Appeals for 
the Second Circuit sua sponte determined that the LSC did 
not have standing as a private party to assert a Tenth 

51. Id. (citing New York v. United States, 505 U.S. 144, 181 (1992)). 
52. Id. 
53. Medeiros, 431 F.3d at 34 ("[Als the New York decision does not mention 

Teneesee Valley Authority, it cailnot be construed as expressly overruling it. 
Moreover, even if the Medeiros reading of the passage were plausible and we were to 
conclude that its reasoning is inconsistent with TVA, we would remain bound to 
apply TVA."). 

54. Id. at 35; see also Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528, 
551 (1985). 

55. Brooklyn Legal Servs. Corp. v. Legal Servs. Corp., 462 F.3d 219, 234 (2d Cir. 
2006). 

56. Id. 
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Amendment claim, reasoning that TV A required a state or a 
state officer to bring such a claim and outright rejected the 
idea that the one controversial sentence in TVA was un
binding dicta. 57 The court also proceeded to address the 
same excerpt from New York that the Medeiros court grap
pled with and, in the same fashion, rejected New York as 
viable precedent for allowing Tenth Amendment standing for 
private parties.ss 

In 2009, Scott Hacker was convicted under the federal Sex 
Offender Registration and Notification Act ("SORNA") due to 
his failure to register as a sex offender in Nebraska.ss 
Hacker alleged that SORNA "violated the Tenth Amendment 
by compelling states to accept registrations from a federally 
mandated sex-offender program."60 Once again, the United 
States Court of Appeals for the Eight Circuit relied primarily 
on TVA and denied Hacker's claim.al 

4. Circuit Courts Affirming Private Party Standing Post
TVA 

In 1982, the Atlanta Gas Company ("Atlanta Gas") chal
lenged certain regulations promulgated under the federal 
Fuel Use Act.62 In a brief footnote, the United States Court of 
Appeals for the Eleventh Circuit questioned whether Tenth 
Amendment claims could be brought by private parties. 
However, the court quickly reasoned that since Atlanta Gas 
was not bringing its claim as a taxpayer and because Atlanta 
Gas met the injury and causation requirements of constitu
tional standing, Atlanta Gas had standing.63 Nonetheless, 
the Tenth Amendment claim was rejected on its merits.64 

57. Id. The United States Court of Appeals for the Ninth Circuit also rejected 
standing for the Legal Services Corporation in Oregon. See Oregon v. Legal Servs. 
Corp., 552 F.3d 965, 974 (9th Cir. 2009). 

58. Brooklyn, 462 F.3d at 236. 
59. United States v. Hacker, 565 F.3d 522, 523 (8th Cir. 2009). 
60. Id. at 524. 
61. Id. at 526-27. 
62. Atlanta Gas Light Co. v. U.S. Dep't ofEnergy, 666 F.2d 1359, 1363 (11th Cir. 

1982). 
63. Id. at 1368 n.16 (citing Duke Power Co. v. Carolina Envtl. Study Grp., 438 

U.S. 59, 78-79 (1978)) (noting that Duke "expressly limited the nexus requirement 
contained in Fla.st to taxpayer suits"). 

64. Id. at 1368. 
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In 1989, a group of health care professionals ("Metrolina") 
challenged Title XVIII of the Social Security Act, which 
"place[d] limitations on services for which physicians [could] 
charge Medicare patients."65 Much like the Atlanta Gas 
court, the United States District Court for the Western Dis
trict of North Carolina ignored the issue of whether private 
parties could bring Tenth Amendment claims. Very simply, 
the Metrolina court referenced an earlier case from its own 
jurisdiction, which stated that "individuals should have 
standing to assert constitutional protections derived under 
[the Tenth Amendment)."66 Accordingly, the court allowed 
standing for Metrolina but ultimately rejected their Tenth 
Amendment legal argument on its merits.67 

In 1998, Jerald Gillespie challenged amendments to the 
federal Gun Control Act of 1968 "which prohibit[ed] persons 
convicted of domestic violence offenses from possessing fire
arms in or affecting commerce" as a violation of the Tenth 
Amendment.68 Gillespie, a police officer who was convicted of 
domestic violence, lost his job as a result of the federal law.69 

The United States Court of Appeals for the Seventh Circuit 
declined to treat TV A as the mandatory precedent for Tenth 
Amendment private party standing. 70 Instead, the Gillespie 
court delivered an opinion and ruling based on the very 
basics of constitutional standing: injury, causation, and 
redressability.71 The com·t reasoned that: 

[T]he Gun Control Act ... deprives Gillespie of the ability 
to carry a gun, and any constitutional defect that he can 
identify in the statute, including a violation of the Tenth 
Amendment, paves the way to relief, because it will 
render the firearms disability imposed upon him void. 72 

65. Metrolina Family Practice Grp. v. U.S. Dep't of Health and Human Servs., 
767 F. Supp. 1314, 1316 (W.D.N.C. 1989). 

66. Id. at 1320 (citing Gilliard v. Kirk, 633 F. Supp. 1529, 1549 (W.D.N.C. 1986), 
rev'd on other grounds sub nom. Bowen v. Gil_liard, 483 U.S. 587, 596-97 (1987)). 

67. Id. at 1320-21. 
68. Gillespie v. City oflndianapolis, 185 F.3d 693, 697 (7th Cir. 1999). 
69. Id. 
70. Id. at 700. 
71. Id. at 701-04. 
72. Id. at 701. 
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As long as Gillespie asserted his own rights-which the 
court agreed Gillespie did in this claim-and not those of 
third-parties, Gillespie had "standing to raise the Tenth 
Amendment violation notwithstanding what state or local of
ficials themselves may have to say about the propriety of the 
statute."73 The court gave great weight to New York and in
terpreted it to mean that private parties had standing to 
bring Tenth Amendment claims since the Amendment was 
designed to protect states and individuals.74 However, stand
ing was Gillespie's first hurdle, as the court ultimately 
rejected the merits of his Tenth Amendment argument. 75 

A single controversial sentence in TVA caused confusion 
among the circuit courts. A private individual convicted 
under a federal law or even a state law that was allegedly 
forced upon the state by the federal government to enact 
could only be challenged by the individual in a jurisdiction 
that chose to ignore TVA as mandatory precedent. In 2003, 
the lower courts waited patiently to hear the results of Pierce 
County v. Guillen.76 In this case, the Supreme Court granted 
certiorari to address the very issue of whether private parties 
had standing to bring Tenth Amendment claims.77 Yet, in a 
disappointing turn, the Court ignored the pivotal question 
and resolved the case on other grounds. 78 Eight years passed 
and numerous laws went unchallenged until the Supreme 
Court finally addressed the confusion. 

III. CAROL BoND's CHALLENGE: A MucH NEEDED DosE OF 

TENTH AMENDMENT MEDICATION 

A. Bond v. United States 

1. Facts and Procedural History 

Carol Anne Bond ("Bond"), a resident of the suburbs of 
Philadelphia, Pennsylvania, otherwise known as the City of 
Brotherly Love, sought pure revenge when she discovered 

73. Id. at 703-04; see also New York v. United States, 505 U.S. 144, 181 (1992). 
74. Gillespie, 185 F.3d at 703. 
75. Id. at 706. 
76. 537 U.S. 129 (2003). 
77. Id. at 148 n. 10. 
78. Id. at 141-43. 
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that her best friend, Myrlinda Haynes ("Haynes"), conceived 
a child with her husband, Clifford Bond.79 Carol Bond, a mi
crobiologist at the Philadelphia-based chemical 
manufacturing company of Rohm and Haas, took advantage 
of her access to hazardous substances and stole 10-chloro
lOH-phenoxarsine with the intent to poison Haynes.80 Bond 
placed this toxic chemical on the doorknob of Haynes's resi
dence, door handles to her vehicle, and mailbox. Luckily, 
Haynes only sustained a minor burn to her thumb.81 Haynes 
reported these incidents to the local police and the United 
States Postal Inspection Service. 82 The alleged crimes were 
investigated by postal inspectors.83 Bond was subsequently 
indicted by a grand jury that charged her with mail theft and, 
more importantly, two counts of possessing and using a 
chemical weapon, which was a federal offense in violation of 
18 u.s.c. § 229.84 

In the United States District Court for the Eastern District 
of Pennsylvania, Bond challenged the constitutionality of 18 
U.S.C § 229, and accordingly moved to dismiss the chemical 
weapon charges against her on the basis that Congress ex
ceeded its power under the Constitution when it enacted the 
statute. 85 Section 229 states that "it shall be unlawful for 
any person knowingly ... to develop, produce, otherwise ac
quire, transfer directly or indirectly, receive, stockpile, retain, 
own, possess, or use, or threaten to use, any chemical 
weapon .... "86 Section 229F defines a "toxic chemical" as 
"any chemical which ... can cause death, temporary incapaci
tation or permanent harm to humans or animals."87 Section 

79. United States v. Bond, 581 F.3d 128, 131 (3rd Cir. 2009). 
80. Id. at 131-32 & n.1 (explaining that "[h]alf a teaspoon of 10-chloro-lOH

phemoxarsine ingested is lethal to an adult, while a few crystals of the substance is 
highly toxic."). Essentially, a plaintiff needs a concrete injury, which was caused by 
the defendant, and the court must be able to redress the alleged injury by a favorable 
decision. See Lujan v. Defenders of Wildlife, 504 U.S. 555, 560-61 (1992). 

81. Bond, 581 F.3d at 132. 
82. Id. 
83. Id. 
84. Id.; see also 18 U.S.C. § 229 (2006). 
85. Bond v. United States, No. 09-1227, slip op. at 2 (June 16, 2011). 
86. 18 U.S.C § 229(a)(l). 
87. 18 U.S.C. § 229F(8)(A). Al; acknowledged by the Supreme Court in Bond, 

this section does provide an exception in which an individual may possess or use a 
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229 was ratified by the United States legislature in 1997 in 
compliance with the guidelines of the January 13, 1993 
United Nations Convention on the Prohibition of the Develop
ment, Production, Stockpiling, and Use of Chemical Weapons 
and on their Destruction. 88 

The district court denied Bond's motion to dismiss the 
§ 229 charges, holding that the statute in question was con
stitutional. 89 Following this decision, Bond entered a guilty 
plea on all counts and was sentenced to six years in prison. 90 
Bond continued to challenge the constitutionality of§ 229 in 
the Court of Appeals for the Third Circuit.91 Specifically, 
Bond's Appellate Brief argued that § 229 tampered with "'the 
delicate balance between the federal and state govern
ments,'" and, as a result, "violate[d] 'the unique system of 
federalism' protected by the Tenth Amendment to the Consti
tution."92 The government defended § 229 by citing and 
relying on its treaty power and the Necessary and Proper 
Clause of the United States Constitution.93 Before address
ing the merits of Bond's argument, the Court of Appeals sua 
sponte questioned whether Bond had standing to raise her 
Tenth Amendment challenge.94 Primarily relying on the one 
sentence from TVA, the Court of Appeals determined that 
Bond did not have standing to challenge the statute. 95 

toxic chemical for "peaceful purposes." See 18 U.S.C. § 229F(7)(A); Bond, No. 09-
1227, slip op. at 2. 

88. See Bond, No. 09-1227, slip op. at 2. See generally 32 l.L.M. 800 (1993) 
(reproduction of the text provided by the United Nations from the January 13, 1993 
Convention) (outlining the duties of State parties relating to the goal of prohibiting 
and eliminating all chemical weapons). 

89. Bond, 581 F.3d at 133 (referencing the District Court's holding, which found 
that § 229 "did not impinge on principles of federalism" and was not vague). 

90. See id. 
91. See generally id. 
92. Id. at 134 (quoting Brief for Defendant-Appellant at 17, United States v. 

Bond, 581 F.3d 128 (3rd Cir. 2009) (No. 08-2677)). 
93. Id. at 134-35 (citing U.S. CONST. art. I,§ 8, cl. 18; U.S. CoNsT. art II,§ 2, cl. 

2). 
94. Id. at 135 (citing Steel Co. v. Citizens for a Better Env't, 523 U.S. 83, 101-02 

(1998) ("Requiring that courts decide jurisdictional issues before considering the 
merits of a claim.")). 

95. Id. ("The holding of Tennessee Electric {relating to Tenth Amendment 
private party standing] ... is binding."); see also Bond, No. 09-1227, slip op. at 3 
("The Court of Appeals relied on a single sentence from this Court's opinion in 
Tennessee Elec. Power Co. v. TV A .... "). 
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The Supreme Court of the United States granted Bond's 
petition for certiorari.96 The government argued in its brief 
that Bond did have standing to challenge the statute. 97 Ac
cordingly, Stephen R. McAllister was appointed to file an 
amicus brief in order to defend the judgment of the Court of 
Appeals.98 

2. Majority Opinion 

Justice Kennedy, writing for the majority, first acknowl
edged the split between various circuit courts over the issue 
of whether a private party had standing to challenge a fed
eral statute based on a Tenth Amendment argument.99 

Justice Kennedy cited five specific lower court decisions that 
supported a denial of standing for Bond100 along with three 
cases supporting the contrary.101 After recognizing these 
fragmented opinions, Justice Kennedy turned his attention to 
TVA.102 The Court quickly concluded that "Tennessee Elec
tric [did] not cast doubt on Bond's standing for purposes of 
Article III's case-or-controversy requirement."1oa The Court 
addressed the very basics of standing and reiterated that con
stitutional standing simply requires a concrete injury and the 
ability for the Court to redress the ii:J.jury.104 The Court af
firmed that Bond satisfied these requirements as her injury 

96. Bond v. United States, 131 S. Ct. 455 (2010). 
97. Brief for the United States Supporting Petitioner at 33, Bond v. United 

States, No. 09-1227 (June 16, 2011) ("The Court therefore should hold that a 
criminal defendant has standing to argue that Congress exceeded its Article I 
authority in enacting the statute under which she was convicted."). 

98. Bond, No. 09-1227, slip op. at 2. See generally Brief for the Amicus Curiae 
Appointed to Defend the Judgment Below, Bond v. United States, No. 09-1227 (June 
16, 2011). 

99. Bond, No. 09-1227, slip op. at 3-4. 
100. Id. at 3-4 (citing United States v. Hacker, 565 F.3d 522, 525-27 (8th Cir. 

2009); Oregon v. Legal Servs. Corp., 552 F.3d 965, 971-72 (9th Cir. 2009); Brooklyn 
Legal Servs. Corp. v. Legal Servs., 462 F.3d 219, 234-35 (2nd Cir. 2006); Medeiros v. 
Vincent, 431 F.3d 25, 33-36 (1st Cir. 2005); United States v. Parker, 362 F.3d 1279, 
1284-85 (10th Cir. 2004)). 

101. Id. at 4 (citing Gillespie v. City of Indianapolis, 185 F.3d 693, 700-04 (7th 
Cir. 1999); Metrolina Family Practice Grp. v. Sullivan, 929 F.2d 693 (4th Cir. 1991); 
Atlanta Gas Light Co. v. U.S. Dept. of Energy, 666 F.2d 1359, 1368 n.16 (11th Cir. 
1982)). 

102. Id. 
103. Id. at 4. 
104. Id. at 5 (citing Spencer v. Kemna, 523 U.S. 1, 7 (1998)). 
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was her conviction, which could be sufficiently redressed by a 
court's reversal of that conviction.105 

The Court then turned its attention to the prudential rules 
of standing and determined that the holding of TV A was ir
relevant to Bond's ability to raise her claim, and thus, was 
incorrectly applied as support for the case at hand by the 
Court of Appeals for the Third Circuit.106 The Court articu
lated the issue in TVA: "whether a group of private power 
companies could bring suit to enjoin the federally chartered 
Tennessee Valley Authority (TVA) from producing and selling 
electric power."107 The Court provided the narrow holding of 
TVA in one simple sentence, "the Tenth Amendment [does] 
not give one business a right to keep another from competing" 
or, more succinctly, "business competitors had no legal 
injury."108 

The Court then proceeded to explain the relevance of the 
controversial sentence from the TV A opinion.109 The Court 
explained that this statement was only intended to narrowly 
address the fact that "state utilities regulations did not sup
ply a cause of action against a competitor," and as a result, 
were only "for the States to enforce."11° Further, the Court 
noted that even if the TV A decision did mean to broadly ban 
private party standing under the Tenth Amendment, such a 
holding was no longer consistent with more recent Supreme 
Court precedent.111 

Next, the Court engaged in a very lively discussion of how 
the concept of federalism supports the very act of private par
ties asserting their own legal rights and interests when 
federal power overreaches into state sovereignty.112 Using 
Medeiros's same argument in Medeiros v. Vincent, the Court 

105. Id. at 1-2 (Ginsburg, J., concurring) (agreeing with the Court that Bond's 
success on the merits must lead to a conviction reversal). 

106. Id. at 5, 8 (majority opinion). 
107. Id. at 5. 
108. Id. at 6-7. 
109. Id. at 7 (citing Tenn. Elec. Power Co. v. Tenn. Valley Auth., 306 U.S. 188, 

144 (1939)). 
110. Id. 
111. Id. at 7-8. 
112. Id. at 8; see also Brief for the Amicus Curiae· Appointed to Defend the 

Judgment Below at 14-15, Bond v. United States, No. 09-1227 (June 16, 2011). 
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quoted New York and conclusively held that "[t]he limitations 
that federalism entails are not ... a matter of rights belong
ing only to the States. States are not the sole intended 
beneficiaries of federalism."113 However, the Court explicitly 
stressed that despite the ability for a private party to bring a 
Tenth Amendment claim, the litigant must meet the require
ments of constitutional standing, which absolutely includes a 
justiciable injury.114 

Lastly, the Court noted that when a private party satisfies 
the muster of constitutional standing and raises a Tenth 
Amendment claim, it does not matter whether the private 
party litigant argues that "the statute 'interferes with a spe
cific aspect of state sovereignty,' either instead of or in 
addition to her enumerated powers contention," because 
"[t]he principles oflimited national powers and state sover
eignty are intertwined," and, as a result, there is no 
"distinction between different federalism arguments for pur
poses of prudential standing rules."115 

3. Concurring Opinion by Justice Ginsburg 

Justice Ginsburg provided a short concurring opinion sim
ply to highlight that private individuals have a "personal 
right not to be convicted under a constitutionally invalid 
law," and that it would not matter if the allegedly injured 
plaintiff raises a Tenth Amendment claim or any other con
stitutionally based claim.116 Further, Justice Ginsberg noted 
that courts should always decide cases on their merits when a 
statute is challenged on a constitutional basis, even if the in
dividual to be protected from the statute is not a party before 
the court. 

113. Bond, No. 09-1227, slip op.at 10; New York v. United States, 505 U.S. 144, 
181 (1992). 

114. Bond, No. 09-1227, slip op. at 10-11 (citing Immigration & Naturalization 
Serv. v. Chadha, 462 U.S. 919, 923-28 (1983); Clinton v. City of New York, 524 U.S. 
417, 433-36 (1998)). 

115. Bond, No. 09-1227, slip op. at 12-13. 
116. Id. at 1 (Ginsburg, J., concurring). 
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IV. THE PossrnLE SmE EFFECTS OF BoND v. 
UNITED STATES 

Bond's effect on Tenth Amendment private party standing 
is inarguably monumental for individuals who suffer an im
mediate, concrete injury as the result of federal legislation. 
Without even addressing the legal principles behind the deci
sion in Bond, it makes perfect sense that Americans should 
have a right to challenge laws that will permanently impact 
their lives. This is apparent from a review of the circuit court 
decisions that denied private-party standing pre-Bond: Mr. 
Parker was convicted of a crime that he could not challenge, 
leaving a red check on his criminal record which could possi
bly prevent him from obtaining future employment. Mr. 
Medeiros's economic livelihood as a fisherman was detrimen
tally impacted by a law that he could not dispute, and the 
Brooklyn Legal Services were forced to deny representation 
to clients due to a restraint on funds and an inability to con
test the law that created their predicament.117 Although 
there would be no guarantee that these three plaintiffs would 
prevail on the merits of their arguments, why should they be 
denied the basic opportunity to bring these claims before a 
court of law? The Bond Court comprehended the pure injus
tice of denying private parties the right to raise Tenth 
Amendment claims and turned to the idea of federalism
and not a trivial sentence from a 1939 case-as the solution. 

Bond utilized extremely broad language about the concepts 
of federalism throughout the opinion. The Court affirma
tively pronounced that "[f]ederalism secures the freedom of 
the individual," that "States are not the sole intended benefi
ciaries of federalism," and that "[a]n individual has a direct 
interest in objecting to laws that upset the constitutional bal
ance."118 As a result, some commentators reading Bond may 
contend that such language will have the effect of striking 
down the recently enacted Patient Protection and Affordable 
Care Act, often referred to as "Obamacare,"119 while also be-

117. See supra Part 11.B.l. 
118. See Bond, No. 09-1227, slip op. at 9-10 (majority opinion). 
119. Patient Protection and Affordable Care Act of 2010, 42 U.S.C. § 18001 

(2010). 
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stowing upon private citizens the right to challenge certain 
predominant issues, such as the legitimacy of Barack 
Obama's eligibility to hold office as President of the United 
States.120 

A. Bond and Obama: The Universal Healthcare Debate 

On March 23, 2010, President Barack Obama signed the 
Affordable Care Act health insurance legislation into law, 
mandating that all American citizens must obtain health in
surance coverage or be subject to a monetary penalty for non
compliance.121 In pure American fashion, an array of law
suits brought by state governments were immediately filed in 
courts throughout the country challenging the constitutional
ity of the law .122 If state governments were not contesting 
the constitutionality of the Affordable Care Act, the first 
question to ask after Bond would be whether a private citizen 
has standing to raise the same type of suit-not because we 
are unsure of whether private citizens can bring Tenth 
Amendment claims, Bond answered that question in the af
firmative-but, instead, the inquiry would focus on whether 
the Affordable Care Act inflicted a concrete enough injury on 
the person bringing the claim before the court.123 In the hy
pothetical absence of states contesting the constitutionality of 
the Affordable Care Act, the question of whether individual 
citizens would have a palpable, distinct, and concrete injury 
is a good question for another day, in which one would need 
to compare and contrast the 'numerous Supreme Court cases 
addressing what types of injuries satisfy standing. 

Instead, Bond may play a different yet subtle role in the 
controversy surrounding "Obamacare," transcending from a 
mere Tenth Amendment case to strong precedent for princi
ples of federalism, which the health care legislation is 

120. Stephen Parks, The Birthers' Attacks and the Judiciary's Article II "Defense" 
of the Obama Presidency, 38 S.U. L. REV. 179 (2011). 

121. See Patient Protection and Affordable Care Act of 2010, 42 U.S.C. § 18001 
(2010). 

122. Twenty-seven state governments since March 23, 2010 have filed suits 
challenging the health care legislation. See Brandon Stewart, List of 27 States Suing 
Over Obama Care, THE FouNDRY (Jan. 17, 2011, 4:00 PM), http://blog.heritage.org/ 
2011/01/17 /list-of-states-suing-over-obamacare/. 

123. See Bond, No. 09-1227, slip op. at 10~11. 
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arguably defying. Once the legislation faces the judgment of 
the Supreme Court, it will be interesting to see if Bond's ad
vocacy for federalism will survive on a universal level or 
whether the federalism argument will remain within the con
fines of Bond, only supporting the right for private parties to 
sue under the Tenth Amendment, but not to strike down laws 
like the Affordable Care Act. Due to the many meritorious 
issues surrounding the legislation, it would be nai:ve to pre
dict that Bond will be the case that will shape the future of 
mandatory health insurance. 

Although Justice Kennedy, writing for the majority in 
Bond, seemed to be a zealous advocate for the very idea of 
federalism, it was a mere six years ago when Justice Kennedy 
supported the idea of wide-ranging congressional power.124 

In Gonzales v. Raich, the majority, which included Justice 
Kennedy, gave Congress full authority to regulate commerce 
within California's borders regardless of whether the com
modity crossed state lines.125 Wholly displeased, Justice 
O'Connor wrote a dissent contending that the principles of 
federalism should have been considered and applied, which 
would have turned the majority's holding upside down.12e 
However, the word "federalism" was not mentioned once in 
the majority opinion as the Court proceeded to expand Con
gress' authority under the Commerce Clause.127 

In fact, the very concept of federalism has fluctuated in im
portance throughout the decades. To predict that Bond's 
strong affinity for federalism will shape the debate surround
ing health care reform is a shaky one at best. This is 
especially true when trying to predict Justice Kennedy's final 
view on the national healthcare issue, as he is known to fre
quently provide the deciding swing vote. Ultimately, it seems 
doubtful that Bond will substantially affect the decision of 
whether the Affordable Care Act is constitutional. Instead, 
the resolution of the healthcare issue will likely have the ret
roactive effect of gauging the true strength of Bond's 
commitment to the principles of federalism. 

124. See Gonzales v. Raich, 545 U.S. 1, 29 (2005). 
125. Id. 
126. Id. at 57 (O'Connor, J., dissenting). 
127. See generally id. (majority opinion). 
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B. Bond and Obama: The Debate about 
His Eligibility to be President 

[Vol. 4 

Arguing that Bond may play some substantive role in de
termining the constitutionality of the health care law is at 
least plausible. However, arguing that one could have stand
ing to challenge Barack Obama's eligibility to be President is 
a completely far-fetched contention and an erroneous reading 
of Bond. 

In 2010, the United States Court of Appeals for the Third 
Circuit chastised four private party citizens and their counsel 
for frivolously alleging that President Barack Obama was in
eligible to hold the office of President.128 The plaintiffs 
claimed that the constitutional provision requiring the Presi
dent to be a "[n]atural [b]orn [c]itizen" caused them to 
"'suffer[] individual injuries ... not shared by all members of 
the public."'129 Specifically, the plaintiffs argued that they 
were not bringing their claims as common voters.130 Instead, 
they insisted that their status as prior members of the Armed 
Forces and National Guard, in which they "took oaths to de
fend and support the Constitution," provided them with 
sufficient standing to bring their claim.131 The court ulti
mately determined that the plaintiffs lacked a sufficient 
injury to justify standing, noting that "[elven if ... the place
ment of an ineligible candidate on the presidential ballot 
harmed [the plaintiff], that injury ... was too general for the 
purposes of Article III [because the plaintiff] shared . . . his 
'interest in proper application of the Constitution ... with all 
voters"' regardless if the plaintiffs had taken a prior oath to 
support the Constitution.132 The Supreme Court denied cer
tiorari.133 Clearly, Bond does not support private parties 
wishing to challenge the President's eligibility. 

Although it is true that Bond did extend the standing 
boundaries for private party citizens, the opinion very clearly 
conveyed that proper standing always requires a concrete, 

128. Kerchner v. Obama, 612 F.3d 204, 209-10 (3d Cir. 2010). 
129. Id. at 207; see also U.S. CoNST. art. II, § 1, cl. 4. 
130. Gonzales, 545 U.S. at 208. 
131. Id. 
132. Id. at 208 (citing Berg v. Obama, 586 F.3d 234, 240 (3d Cir. 2009)). 
133. Kerchner v. Obama, 131 S. Ct. 663 (2010). 
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particularized injury unique to the challenging party .134 Fur
ther, the Bond decision certainly did not overrule the 
numerous cases that deny standing for generalized griev
ances. Accordingly, Bond will certainly not place a gold
plated sign on every federal court door that says: "Walk-ins 
Welcome." However, Mr. Mario Apuzzo ("Apuzzo"), counsel 
for the plaintiffs in Kerchner v. Obama, has publically opined 
that Bond might provide him with newfound support to once 
again challenge President Barack Obama's eligibility to hold 
office.135 Apuzzo has framed his revised argument as follows: 

Applying the Bond decision to a case challenging 
Obama's eligibility, one would have to be criminally 
charged or be compelled to pay money under a statute 
passed by Congress when Obama was President. One 
would argue that under Article I, Section 7, Clause 2, 
laws passed by Congress need the action or inaction of 
the President (the veto power) before they are allowed to 
become laws. This requirement satisfies the separation 
of powers and checks and balances doctrine. One would 
argue that Congress passed the charging statute, with 
the President's action or inaction. One would argue that 
a legitimate President must satisfy the eligibility re
quirements of Article II, Section 1, Clause 5, which 
contains the "natural born Citizen" clause. Then one 
would argue that the law is not valid because it never 
was presented to a legitimate President ... because he 
does not meet the requirements of the "natural born Citi
zen" clause. Hence, one would argue that separation of 
powers and checks and balances have been violated.136 

Apuzzo primarily relies on Bond's affirmative statement 
that "individuals ... are protected by the operations of sepa
ration of powers and checks and balances; and . . . are not 
disabled from relying on those principals in otherwise justici
able cases and controversies."137 The Bond Court cites to INS 
v. Chadha,138 where a private party challenged the constitu
tionality of Congress's employment of a one-house veto, 

134. Bond, No. 09-1227, slip op. at 10. 
135. See Mario Apuzzo, Bond v. U.S. and Standing to Challenge Putative 

President Obama on His Eligibility to be President, FREE REPUBLIC, June 29, 2011, 
http://www.freerepublic.com/focus/f-bloggers/27 41733/posts. 

136. Id. 
137. Gonzales, 545 U.S. at 10-11. 
138. INS v. Chadha, 462 U.S. 919, 926-28 (1983). 
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otherwise known as a ''legislative veto." The Chadha Court 
determined that the plaintiff satisfied the requirements of 
standing since his future deportation was contingent on 
whether the legislative veto was constitutional.139 Addition
ally, Apuzzo points out that Bond held that "incarceration ... 
constitutes a concrete injury, caused by the conviction and 
redressable by invalidation of the conviction."140 Therefore, 
Apuzzo contends that a private party could raise a separation 
of powers claim, like the plaintiff in Chadha, and challenge 
President Obama's eligibility as Head of State as long as the 
private party had been convicted under a statute that Con
gress had presented to the President for approval and that 
the President signed, 

Apuzzo's argument is surprisingly viable. However, its 
success primarily relies on the rationale of the Chadha deci
sion and not Bond. Bond would simply be used as a way to 
remind the courts that a conviction under an unconstitu
tional statute is a cognizable injury and that a private party 
can contest the constitutionality of the law that created the 
injury. Chadha hardly discussed the issue of standing in its 
opinion as the Court simply confirmed in one single para
graph that the plaintiff had standing because his deportation 
relied on whether Congress's actions were constitutionally le
gitimate, therefore defining his injury as the deportation 
itself.141 Instead, Chadha focused on "the purposes underly
ing the Presentment Clauses . . . and the bicameral 
requirement[s]" of the Constitution.142 The Chadha Court ul
timately held that "when .the Framers intended to authorize 
either House of Congress to act alone and outside of its pre
scribed bicameral legislative role, they narrowly and 
precisely defined the procedure for such action" in the Consti
tution.143 Because Congress acted contrary to the process 
allowed in the Constitution, the legislative veto was unconsti
tutional, and, as a result, the legislation mandating Chadha's 
deportation was no longer valid. Chadha effectively barred 

139. Id. at 936. 
140. Bond, No. 09-1227, slip op. at 5 (citing Spencer v. Kemna, 523 U.S. 1, 7 

(1998)). 
141. Chadha, 462 U.S. at 935-36. 
142. Id. at 946; U.S. CoNsT. art. I, § 7, cl. 2,3; U.S. CoNsT. art. I,§ 1. 
143. Chadha, 462 U.S. at 955. 
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Congress from engaging in future legislative vetoes, while 
also preventing the plaintiffs future deportation. 

Following Chadha's rationale, if Apuzzo could find a plain
tiff convicted under a law ratified by President Barack 
Obama and who wished to challenge the law based on the 
argument that the President does not meet the "natural born 
Citizen" requirements of Article II, Section 1, Clause 5 of the 
Constitution and, therefore, could not legally approve oflegis
lation, a court may agree that the hypothetical plaintiff 
would have standing. No longer would the plaintiff be bring
ing his claim as a common voter. Further, Bond does tell us 
that a conviction under an invalid law is a sufficient injury 
and that the challenging party should not be denied the op
portunity to rebut the law's constitutionality. Therefore, 
Apuzzo may have a viable argument, although the second, 
and arguably more difficult hurdle, would be convincing a 
court that the President is not a "natural-born Citizen." 

v. How BOND v. UNITED STATES MAY FIT INTO THE BIGGER 

PICTURE OF THE FUTURE 

Although Bond v. United States specifically grappled with 
the issue of whether private parties can raise Tenth Amend
ment claims, this case is also a piece of a much larger picture. 
As previously discussed, the Court in Bond held that private 
parties are not barred from raising Tenth Amendment claims 
so long as the plaintiff meets all the necessary constitutional 
and prudential standing requirements.144 Stated simply, 
Bond wiped away the mystery of Tenth Amendment private 
party standing that had divided United States circuit courts 
since the TVA decision. However, Bond also serves as an il
lustration of the Supreme Court's recent push towards 
enlarging the range of justiciability by broadening the bound
aries of what kinds of cases the courts can hear and decide.14 s 
By placing Bond side by side with Camreta v. Greene,146 a 

144. Bond. No. 09-1227 slip op. at 13-14. 
145. See Flast v. Cohen, 392 U.S. 83, 94-95 ("[T]hejudicial power of federal courts 

is constitutionally restricted to 'cases' and 'controversies.' ... 'Justiciability' is the 
term of art employed to give expression to this dual limitation placed upon federal 
courts by the case-and-controversy doctrine."). 

146. See generally Camreta v. Greene, Nos. 09-1454, 09-1478 (May 26, 2011). 
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seemingly unrelated case decided one month after Bond, the 
trend towards the widening of justiciability is evident. 

In very basic terms, the Ninth Circuit decided Camreta by 
answering a Fourth Amendment constitutional question on 
its merits, determined that certain government officials had 
violated the Fourth Amendment, but ultimately ruled in 
favor of the government officials, holding that their conduct 
was protected by qualified immunity.147 Despite a favorable 
ruling, the prevailing government officials sought review of 
the Ninth Circuit's decision on the constitutional issue and 
the Supreme Court granted certiorari. 148 

Prior to Camreta, the Court acknowledged that "[a]s a mat
ter of practice and prudence, we [the Court] have generally 
declined to consider cases at the request of a prevailing party, 
even when the Constitution allowed us [the Court] to do 
so."149 The Court further noted that a "longstanding princi
ple of judicial restraint requires that courts avoid reaching 
constitutional questions in advance of the necessity of decid
ing them."1so However, despite the persuasive history of the 
Supreme Court's refusal to review decisions of lower courts 
on constitutional issues brought by prevailing parties, along 
with the dissent's criticism that such review would "allow[] 
plaintiffs to obtain binding constitutional determinations on 
the merits that lie beyond this Court's jurisdiction to re
view ,"1s1 the majority in Camreta made a crucia:l exception. 
Camreta held that the Supreme Court "may review a lower 
court's constitutional ruling at the behest of a government of
ficial granted immunity."1s2 

Camreta states that the Supreme Court may engage in 
such a review and limit the review to appeals from "a party 
who has prevailed on immunity grounds" in the lower court, 

147. Id. at 1-2. 
148. Id. 
149. Id. at 8 (citing Bunting v. Mellen, 541 U.S. 1019, 1023 (2004); Gunn v. 

University Comm. To End War in Viet Nam, 399 U.S. 383, 390 n.5 (1970); New York 
Telephone Co. v. Maltbie, 291 U.S. 645, 645 (1934)). 

150. Id. at 9-10 (citing Lyng v. Northwestern Indian Cemetery Protective Ass'n, 
485 U.S. 439, 445 (1988); Ashwander v. TVA, 297 U.S. 288, 346 (1936)). 

151. Id. at 10 (Kennedy, J., dissenting). 
152. Id. at 2 (majority opinion). 
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enlarging the boundaries of who can appeal.153 Ultimately, 
the Bond and Camreta decisions have the effect of further 
confusing the Article III "case" or "controversy" requirement. 
After Bond and Camreta, the natural next inquiry is, who 
else will be granted the power to bring their claims to court? 

VI. CONCLUSION 

Plaintiffs like Carol Bond, Dale Parker, Stephen Medeiros, 
and the Brooklyn Legal Services appreciate Bond as giving 
them the right to challenge the laws that affect them in an 
extremely personal way. However, Bond hardly says any
thing new or ground-breaking. What Bond does is emphasize 
what has been said in so many ways for so many years. Very 
simply, Bond went back to the very basics of standing, re
minding courts that a plaintiff simply needs a concrete and 
personal injury not shared with the general public, the law 
must have been the cause for that injury, and the injury must 
be one that a court can redress. When a person is persecuted 
as a criminal under a law that is constitutionally defunct, of 
course that individual has met the constitutional and pruden
tial requirements of standing, as there are few injuries worse 
than being sent to federal prison for an extended period of 
time. 

The reason many commentators give so much attention to 
Bond is a result of Justice Kennedy's well-written discussion 
on the values and principles of federalism. Justice Kennedy's 
interpretation of and focus on federalism gave the Tenth 
Amendment a new and vibrant meaning. The "people" re
ferred to in the Amendment really does mean the "people." 
When Congress oversteps its boundaries and encroaches on 
the states by creating a law that injures in a palpable way, 
we the People have the ability to stand up and push back
even if the reason we are in court in the first place was be
cause we tried to poison our very best of friends. 

153. Id. at 3. 


