
WITH JUDGES USING THE SECOND AMENDMENT 
TO SPORT GUN-CONTROL POLICY, 
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The year 2013 will go down in Second Amendment legal 
history as the year the full impact of District of Columbia et 
al. v. Heller was realized through one (or more) of the 
pending lawsuits spreading across New York, Connecticut, 
Maryland, and Colorado. In each one of these lawsuits, the 
lawyers for both sides have adopted a reading of Heller that 
digs into the trenches of whether particular firearms, 
features, and accessories are in "common use" among the so
called "law-abiding" American gun owners.2 

The combination of the text of Heller and the approach of 
the current litigation is troublesome for the future of the 
Second Amendment, particularly as it turns a fundamental 
freedom into a race to quantify commonly-used firearms. 
The evolution of both the Second Amendment and the 
firearms industry since their inceptions has produced 
neither large-scale manufacturer plaintiffs, nor seasoned 
expert witnesses, nor clear trial strategies. What production 
data is available in the public realm does provide figures 
that should satisfy "common use" by federal firearms type, 
but will it be admissible? 
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issues at the intersection of the Second Amendment and FFL compliance. 
Representing manufacturers of firearms and ammunition, dealers, and gun shows, 
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civil litigation at the trial and appellate level for more than 20wyears. Her practice 
is based in Webster, NY. Paloma is a yearwround biathlete, and she also enjoys 
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1. District of Columbia v. Heller, 554 U.S. 570, 624 (2008) (quoting United 
States v. Miller, 307 U.S. 174, 179 (1939)). 

2. Id 
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The most recent ruling on motions in one of the current 
constitutional cases, issued December 31, 2013, found 
"common use" across all firearms categories referenced in 
the new legislation, but then upheld the legislative 
restrictions on individual features as unnecessary for 
civilian use. If the unwieldy Heller "common use" standard 
is thrown away by lower courts in favor of "features 
restrictions," commercial transactions in firearms from one 
district court and circuit court jurisdiction to the next could 
become a minefield unnavigable by the ordinary consumer, 
dealer, and manu{acturer alike. The chilling effect could well 
amount to a de facto ban. 

There should be no question among us that the Second 
Amendment is in peril of becoming the mightiest sword ever 
used by the judiciary against a fundamental liberty of the 
American people. 

THE TRAP LAID BY THE DISTRICT OF 
COLUMBIA ET AL. V. HELLER 

In large part, the Second Amendment existed as a 
sentence in the Bill of Rights for more than 200 years until, 
one day, the United States Supreme Court issued its 
decision in the case of District of Columbia et al. v. Heller.3 
We can say that prior to Heller there was one high court 
precedent that impacted a single firearm, namely the short
barreled shotgun. That was determined in the case United 
States v. Miller! It was upon Miller that Heller was built. 

It's not as if there hadn't been large-scale federal 
legislation that might have triggered constitutional 
litigation to question the government's ability to ban a 
specific firearm or category of firearms, whether outright or 
through various taxes and restrictions. There have been 
nearly 100 years, and at least nine major federal legislative 
works, about which to file constitutional litigation: the 

3. See generally 554 U.S. 570 (holding that the Second Amendment provides 
an individual right to keep and bear arms for common uses such as self-defense in 
the home). 

4. See generally307 U.S. 174 (upholding the constitutionality of the National 
Firearms Act against a Second Amendment challenge). 
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Revenue Act of 1918 (1919);5 the National Firearms Act 
(1934);6 the Federal Firearms Act (1938);7 the Omnibus 
Crime Control and Safe Streets Act (1968);8 the Gun Control 
Act (1968);9 the Firearm Owners' Protection Act (1986);10 the 
Crime Control Act (1990);11 the Brady Handgun Violence 
Prevention Act (1993);12 and the Violent Crime Control and 
Law Enforcement Act (1994). 13 However, there were no 
federal constitutional law cases challenging a federal statute 
using the Second Amendment that reached the U.S. 
Supreme Court. 

Then, seemingly overnight, the Heller majority decision 
contained two critical elements that changed the 
interpretation of the Second Amendment for the foreseeable 
future. First, it pivoted the analysis away from the 
individual circumstance in which a firearm was used by a 
person to a focus upon a firearm as a thing with inherent 
negative powers. 14 Second, it created a rebuttable 
presumption that firearms can be restricted by the courts, 
unless it can be demonstrated that a firearm is owned by a 
sufficient number of law-abiding citizens, vouching for its 
safe, recreational uses and its militia applications. 15 These 
two elements together are referred to by this author as the 
"Hellercommon use standard." 

After the Heller decision was released, it seemed like 
Second Amendment supporters were, if not "pleased," then 

5. Revenue Act of 1918, Pub. L. No. 65-254, 40 Stat. 1057 (1919). 
6. National Firearms Act, Pub. L. No. 73-474, 48 Stat. 1236 (1938) (as 

amended by LR.C. §§ 5801-5872 (1954)). 
7. Federal Firearms Act, Pub. L. No. 75-785, 52 Stat. 1250 (1938), repealed 

by Omnibus Crime Control and Safe Streets Act of 1968, Pub. L. 90-351, 82 Stat. 
197. 

8. 82 Stat. 197. 
9. Gun Control Act of 1968, Pub. L. 90-618, 82 Stat. 1213. 

10. Firearm 0\vners' Protection Act, Pub. L. No. 99-308, 100 Stat. 449 (1986). 
11. Crime Control Act of1990, Pub. L. No. 101-647, 104 Stat. 4789. 
12. Brady Handgun Violence Prevention Act, Pub. L. No. 103-159, 107 Stat. 

1536 (1993). 
13. Violent Crime Control and La\v Enforcement Act of 1994, Pub. L. No. 103-

322, 108 Stat. 1796 (commonly referred to as the "Assault Weapons Ban"). 
14. See Heller, 554 U.S. at 627-28. 
15. See id. at 626-27, 636. 
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willing to check the box marked "satisfied." The satisfaction 
quieted down in 2010 when McDonald came along.16 The 
Fourteenth Amendment finished its responsibilities for 
selective incorporation of the Second Amendment, and for a 
"Con. Law minute" things again seemed quiet. 

However, on January 15, 2013, the Governor of New York 
signed into law New York Senate Bill 2230 (2013), known as 
the "NY SAFE Act."17 Two months later, Colorado enacted 
House Bill No. 13-1224 (2013);18 followed three weeks later 
by Connecticut enacting Senate Bill No. 1160 (2013);19 and a 
few weeks later, it was the Maryland legislature leading the 
charge with Senate Bill No. 0281 (2013).2° 

In response to these new laws, beginning in March 2013, 
multiple constitutional law challenges were successively 
filed against these states. In New York, it is New York State 
Rifle and Pistol Association, Inc., et al. v. Andrew M Cuomo, 
Governor of the State of New York, et al. (hereinafter 
"NYSRPA v. Cuomd').21 A second lawsuit was filed in New 
York, Matthew Caron, et al. v. Andrew Cuomo, in his 
Official Capacity as Governor of the State of New York, et 
al.22 In Colorado, fifty-four sheriffs filed John B. Cooke, 

16. McDonald v. Chicago, 130 S. Ct. 3020 (2010). 
17. See S. 2230, 2013 Reg. Sess. (N.Y. 2013), available at 

http://open.nysenate.gov/legislation/bilVS2230-2013 (last visited Feb. 23, 2014). 
18. See H.B. 13-1224, 69th Gen. Assemb., Reg. Sess. (Colo. 2013), available at 

http://www. leg.state. co. us/ clics/ clics2013a/ csl. nsf/f sbillconU7E6713BO 15E62E6F8 72 
57B0100813CB5?0pen&file=l224_01.pdf (last visited Feb. 23, 2014). See also 
letter from John W. Suthers, Colo. Att'y Gen., to James H. Davis, Exec. Dir. of Colo. 
Dep't of Pub. Safety (May 16, 2013), available at 
http:l/v/ww.coloradoattorneygeneral.gov/sites/default/files/press_releases/2013/07/1 
0/051613_technical_guidance_large_cap_magazine_ban.pdf (offering "Technical 
Guidance on the Interpretation and Application of House Bill 13-1224"). 

19. See Bill No. 1160, Jan. Sess. 2013 (Conn. 2013), available at 
bttp://www.cga.ct.gov/2013tr0B/slpdf/2013SB-01160-ROO-SB.pdf (last visited Feb. 
23, 2014). 

20. See S.B. 281, 2013 Reg. Sess. (Md. 2013), available at 
http://mgaleg.maryland.gov/2013RS/bills/sb/sb0281E.pdf Oast visited Feb. 23, 
2014). 

21. See Complaint, N.Y. State Rifle & Pistol Ass'n v. Cuomo, No. 1:13-cv-
00291 (W.D.N.Y. Mar. 21, 2013), available at 
http://www.nysrpa.org/fileslSAFE/NYSRPA-SAFE-Lawsuit. pdf. 

22. See Complaint, Caron v. Cuomo, No. 1:13-cv-01221-GLS-TWD (N.D.N.Y. 
Sept. 27, 2013). 
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Sheriff of Weld County, Colorado, et al. v. John W 
Hickenlooper, Governor of the State of Colorado. 23 The 
lawsuit in Connecticut was captioned June Shew, et al. v. 
Dannel P. Malloy, in his official capacity as Governor of the 
State of Connecticut, et al.24 A Maryland lawsuit was filed in 
September 2013 and is already fast-tracked for a four-day 
trial in February 2014, namely, Andrew W Turner, et al. v. 
Martin O'Malley.25 And there it was: page after page of 
lawyers scrambling to establish that various firearms, 
features, and accessories referenced in state statutes were in 
"common use" by responsible gun owners across America. 

The trap laid by the U.S. Supreme Court in Heller had 
sprung. 

DISTRICT OF COLUMBIA ET AL. V. HELLER -THE CASE 

To understand the drama now unfolding in the above
referenced pending lawsuits, we must take two giant steps 
backwards and touch upon both Heller and MiJler. A bit of 
background is necessary to enable you to follow the assertion 
of at least this author that the Heller common use standard 
has catapulted the judiciary into the government arm of 
national gun control. 

In 2001, the District of Columbia enacted a law that 
"generally prohibit[ ed] the possession of handguns"26 by 
making it a crime to carry an unregistered handgun, 
granting the police chief discretion to issue one-year 
licenses, and requiring residents to "keep any firearm in his 
or her possession unloaded and either disassembled or 
secured by a trigger lock, gun safe, locked box, or other 

23. See Complaint, Cooke v. Hickenlooper, No. l:13-cv-01300 (D. Colo. May 17, 
2013), available at 
http ://,vw,v .renzul I ilavv .com/ attachments/Co I orado%20com plain t<Jh20( 2 ). pdf (last 
visited Jan. 23, 2014). 

24. See First Amended Complaint, Shew v. Malloy, No. 3:13-cv-00739-AVC (D. 
Conn. June 11, 2013), available at http://ccdl.us/blog/uploads/2013/05/Filed
Stamped-Copy-USDC-CT-Complaint.pdf (last visited Jan. 23, 2014). 

25. See Complaint, Tardy v. O'Malley, No. 1:13-cv-02841-CCB (D. Md. Sept. 
26, 2013). 

26. Helle,; 554 U.S. at 574. 
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secure device."27 Mr. Richard Heller, a resident of the 
District of Columbia and a special policeman, applied to 
register a handgun he intended to maintain at his home.28 

The District of Columbia refused his application.29 

The District Court for the District of Columbia dismissed 
the complaint in 2004.30 The Court of Appeals for the 
District of Columbia Circuit in 2007 reversed, finding that 
the Second Amendment protected an individual's right to 
possess firearms, and struck down the statutes as 
unconstitutional. 31 

In its 2008 ruling in Heller, the United States Supreme 
Court held that the Second Amendment protects an 
individual's right to possess a handgun and to use that 
firearm for historically lawful purposes, such as self-defense 
within the home. 32 The U.S. Supreme Court unequivocally 
stated that one's Second Amendment rights were not 
without limitation as to manner and purpose of ownership 
and use, including limitations on certain classes of 
prohibited persons, sensitive places, and "conditions and 
qualifications on the commercial sale of arms."33 

DISTRICT OF COLUMBIA ET AL. V. 
HELLER - THE MILLER PRECEDENT 

If the Heller fact pattern and progress through the 
judiciary can be said to have been as unremarkable as its 
outcome was remarkable, then the Miller precedent relied 
upon by the U.S. Supreme Court in the Heller decision must 
be said to be an unremarkable decision on a remarkable 
litigation path. 

The high court decision in United States v. Miller began 
with charges against a defendant under the National 

27. D.C. CODE§ 7-2507.02 (2001). 
28. Heller, 554 U.S. at 574. 
29. Id. 
30. Id. at 576 (citing Parker v. District of Columbia, 311 F. Supp. 2d 103, 109 

(2004)). 

31. Id. (citing Parker v. District of Columbia, 478 F.3d 370, 401 (2007)). 
32. Id. at 635. 
33. Id. at 626-27. 
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Firearms Act.31 The Act required that certain firearms be 
registered with the federal government, and that a tax be 
paid for continued ownership, including, but not limited to 
machineguns,35 sawed-off shotguns, rifles, and silencers.36 

An indictment issued against Messers Jack Miller and 
Frank Layton in the District Court for the Western District 
of Arkansas (which charged the two men under the National 
Firearms Act) stated: 

"did unlawfully, knowingly, willfully, and feloniously 
transport in interstate commerce from the town of 
Claremore in the State of Oklahoma to the town of Siloam 
Springs in the State of Arkansas a certain firearm, to-wit, 
a double barrel 12-gauge Stevens shotgun having a barrel 
less than 18 inches in length, bearing identification 
number 76230, said defendants, at the time of so 
transporting said firearm in interstate commerce as 
aforesaid, not having registered said firearm as required 
by Section 1132d of Title 26, United States Code (Act of 
June 26, 1934, c. 737, Sec. 4[§5], 48 Stat. 1237), and not 
having in their possession a stamp-affixed written order 
for said firearm as provided by Section 1132c, Title 26, 
United States Code (June 26, 1934, c. 737, Sec. 4, 48 Stat. 
1237) and the regulations issued under authority of the 
said Act of Congress !mown as the 'National Firearms Act' 
approved June 26, 1934, contrary to the form of the 
statute in such case made and provided, and against the 
peace and dignity of the United States."37 

This indictment was reprinted in its entirety in the U.S. 
Supreme Court opinion in Miller, such that one readily 
understands that the criminal charges had naught to do 
with a firearm that was itself legal, but with the allegation 

34. United States v. Miller, 307 U.S. 174, 175 (1939). 
35. Because this firearm comes up in several places in this article, not the 

least of,vhich is the oral arguments of Helle1; the federal definition is provided. See 
I.R.C. § 5845 (1986) ("The term 'machinegun' means any ,veapon which shoots, is 
designed to shoot, or can be readily restored to shoot, automatically more than one 
shot, without manual reloading, by a single function of the trigger. The term shall 
also include the frame or receiver of any such ,veapon, any part designed and 
intended solely and exclusively, or combination of parts designed and intended, for 
use in converting a ,veapon into a machinegun, and any combination of parts from 
which a machinegun can be assembled if such parts are in the possession or under 
the control of a person."). 

36. National Firearms Act, Pub. L. No. 73~474, 48 Stat. 1236 (1938). 
37. Miller, 307 U.S. at 175. 
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that the defendants had failed to register the firearm before 
crossing state lines. The defendants were simply lacking in 
the necessary stamp as proof of having paid a registration 
tax on a permitted firearm.38 

To the District Court, the attorney jointly representing 
both defendants filed a demurrer to the indictment 
challenging the sufficiency of the facts alleged in the 
indictment and, further, challenging the federal statutory 
sections, then at 26 U.S.C. §1132, as being unconstitutional 
under the Second Amendment.39 

Judge Heartsill Ragon of the District Court issued a 
decision sustaining the demurrer in United States v. Miller, 
et al.,4° and finding that then 26 U.S.C. §1132j violated the 
Second Amendment. 

The United States Attorney appealed directly from the 
District to the U.S. Supreme Court.41 Oral arguments at the 
U.S. Supreme Court were held on March 30, 1939,42 merely 
two months after the District Court decision was issued. 
Apparently, defense counsel did not appear for arguments, 
instead sending a telegram to the U.S. Supreme Court two 
days earlier, stating "US v. Miller et al Number 696 -
Suggest case be submitted on Appellants Brief. Unable to 
obtain any money from clients to be present & argue case."43 

Neither defendant appeared or filed a brief.44 

And so, as any trial lawyer will tell you, to the victors 
went the spoils. The U.S. Supreme Court issued a decision 
reversing the District Court and remanding the case for fact-

38. The use of the word "simply" here could be misleading to the modern 
reader. See, e.g., David T. Hardy, The Firea1711s Oivners' Protection Act: A 
Historical and Legal Perspective, 17 CUMB. L. REV. 585, 593 (1987) (noting that the 
$200 registration tax was then "about a lOOo/o excise tax."). 

39. Miller, 307 U.S. at 176. 
40. United States v. Miller, 26 F. Supp. 1002, 1003 (W.D. Ark. 1939), rev'd, 

307 U.S. 174 (1939). 
41. Brian L. Frye, The Peculiar Story ofUnited States v. Miller, 3 N.Y.U. J.L. 

& LIBERTY 48, 65, n.122 (2008). 
42. Id at 67. 
43. Stephen P. Halbrook, The Second Amendment in the Supreme Court: 

'Where It's Been and Where It's Going, 29 HAMLINE L. REV. 449 (2006), 

44. Miller, 307 U.S. at 175. 
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finding.45 The unanimous high court decision discussed the 
nature of a "militia" and it rather spontaneously ruled to 
ban the firearm in possession by the defendants, even 
though the firearm was not otherwise illegal under the 
National Firearms Act. 

In so ruling, U.S. Supreme Court Justice James Clark 
McReynolds wrote: 

"In the absence of any evidence tending to show that 
possession or use of a "shotgun having a barrel of less 
than eighteen inches in length" at this time has some 
reasonable relationship to the preservation or efficiency of 
a well regulated militia, we cannot say that the Second 
Amendment guarantees the right to keep and bear such 
an instrument. Certainly it is not within judicial notice 
that this weapon is any part of the ordinary military 
equipment, or that its use could contribute to the common 
defense."46 

No further fact-finding was held in the case. Mr. Miller 
died by the time of the remand and Mr. Layton pled guilty to 
the charge after the government prevailed on its appeal.47 

There sat the Miller decision from 1939 to 2008, until it 
became "the precedent" in Heller. And, even though it took 
on significant weight in Heller, the Heller majority opinion 
criticized the litigation path of Miller.48 

Regardless of the differences in litigation histories, what 
both Heller and Miller share is how expansively the U.S. 
Supreme Court viewed its power once it accepted each case. 
In neither instance did it restrict itself to the questions as 

45. Id at 182-83. 
46. Id at 178. 
47. Frye, supra note 41, at 65, 68-69. 
48. The irony is that the Heller majority went out of their way to ridicule the 

Heller dissenting Justices for their reliance on Mille1~ saying that Miller was "an 
uncontested and virtually unreasoned case." Heller, 554 U.S. at 624 n.24. The 
majority also ,vrote, "It is particularly \vrongheaded to read Miller for more than 
,vhat it said, because the case did not even purport to be a thorough examination of 
the Second Amendment." Id at 623. Further, Justice Scalia opined in the Heller 
majority opinion: "The defendants [in Mille1j made no appearance in the case, 
neither filing a brief nor appearing at oral argument; the Court heard from no one 
but the Government (reason enough, one \Vould think, not to make that case the 
beginning and the end of this Court's consideration of the Second Amendment). Id.; 
see Frye, supra note 41, at 48, 65-68. 
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framed by the original question.49 In both cases, the 
Supreme Court took on the role of determining the 
permissibility of individual ownership of the specific firearm 
or category of firearms that happened to be part of the case. 
And, in neither case did the Court expressly establish its 
authority to engage in this level of judicial activism. 

Move over Marbury v. Madison . ... 50 

First, Heller pivoted the analysis away from the individual 
circumstance in which a firearm was used by a person into a 
thing with inherent, negative powers. 

If you only read Heller for the word "fundamental," you're 
missing the deeper concern that comes with a full reading, a 
period of contemplation, and a furrowed brow. 

Heller starts out at a pace and with a discussion that lulls 
one to sleep. Justice Scalia, true to himself, spins out page 
after page on grammar and history. He fancies this 
approach of over-bearing analysis on individual words and 
individual events, perhaps thinking it will assist the reader 
to understand his frame of reference when he does then turn 
to the actual decision at hand. 

And, for one fleeting moment in Heller, one could think 
that the Justices of the majority opinion were going to steer 
Second Amendment analysis appropriately towards strict 
scrutiny, writing: 

Of course the right was not unlimited, just as the First 
Amendment's right of free speech was not (citation 
omitted). Thus, we do not read the Second Amendment to 
protect the right of citizens to carry arms for any sort of 
confrontation, just as we do not read the First 
Amendment to protect the right of citizens to speak for 
any purpose.51 

49. Or, if you prefer, as phrased by Halbrook: the Miller court "avoided 
determining whether a shotgun with a barrel less than 18 inches may be registered 
and taxed under the NFA consistent with the Second Amendment." Halbrook, 
supra note 433, at 453. 

50. See generally Marbury v. Madison, 5 U.S. 137 (1803) (establishing judicial 
review, a power not expressly given to the Supreme Court in the Constitution). 

51. 554 U.S. at 595. 
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It was to be expected that the Second Amendment would 
be read as having some limitations. Indeed, there isn't an 
individual freedom enshrined in the Bill of Rights that 
hasn't been clipped by the Supreme Court. These limitations 
can broadly be characterized as limitations upon individual 
actors in certain circumstances. In other words, high court 
limitations of civil liberties are limitations upon the 
individual's personal liberty to act (or not) in limited 
settings. 

Another hopeful signal that the Court was on track to 
treat the Second Amendment like any other of the Bill of 
Rights was its comment that " ... the Second Amendment 
extends, prima facie, to all instruments that constitute 
bearable arms, even those that were not in existence at the 
time of the founding."52 The First Amendment doctrine of 
free speech was logically extended from speaking in the 
public square, to tossing leaflets off the roof of a building,53 

to making statements over radio airwaves,54 to using the 
internet to communicate revolutionary "tweets." It was 
heart-warming to think that Justice Scalia was going to 
make the Second Amendment relevant to our times. 

But, this was where a hopeful reader of Heller heard the 
sickening click of the hammer striking an empty chamber. 
Any hope that the Supreme Court was going to treat the 
Second Amendment like its Bill of Rights brethren was 
dashed when, for the rest of the majority decision, the Heller 
court wrote the majority opinion from a perspective of a fear 
of firearms. During oral arguments, certain key words 
popped up, like "machinegun,"55

• "sawed-off shotgun,"56 

52. Id. at 582. 
53. Abrams v. United States, 250 U.S. 616 (1919). 
54. FCC v. Pacifica Found., 438 U.S. 726 (1978). 
55. Oral Argument at 21:15, 21:35, 22:28, 22:45, 22:58, 23:14, 23:46, 24:34, 

30:57, 47:20, 47:47, 48:18, 48:31, 49:22, 63:20, 64:00, 65:00, 65:36, 65:54, 66:16, 
66:45, 70:16, 86:30, District of Columbia v. Heller, 554 U.S. 570 (2008) (No. 07-290), 
ava11able at http://\VWW.oyez.org/cases/2000-2009/2007 /2007 _07 _290#argument. 
Federal statutes spell this term as a compound word, "machinegun." The transcript 
of oral argument spells it as t\vo words. 

56. Id. at 86:30. 
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"plastic gun,"57 "armor-piercing bullets,"58
• "rocket 

launcher,"59 and even "cannon."60 Just as the Miller court 
found a lawful firearm to be illegal in a case involving a 
failure of registration and remittance of tax, so too the 
Heller court used a case in which it shot down multiple 
municipal statutes to determine whether it was permissible 
for individuals to own handguns. 

Second, Heller created a rebuttable presumption that 
firearms should be feared, unless it can be demonstrated 
that a firearm is safe, because it is owned by a suflicient 
number of law-abiding citizens. 

The Heller decision pivoted in a single sentence, into the 
realm of the forging of the firearm as a dangerous 
instrument with inherent negative powers: "We therefore 
read Miller to say only that the Second Amendment does not 
protect those weapons not typically possessed by law-abiding 
citizens for lawful purposes, such as short-barreled 
shotguns."61 This one sentence abruptly shifted the 
fundamental right of the individual to bear arms into a 
rebuttable presumption that firearms could not be lawfully 
possessed and used by the individual unless it had been 
adopted and demonstrated to be safe by a sufficient number 
oflaw-abiding citizens. 

Perhaps more plainly stated, here are two additional 
sentences from the Heller majority opinion that echo the 
same sentiment: (1) "Miller stands only for the proposition 
that the Second Amendment right, whatever its nature, 
extends only to certain types of weapons;"62 (2) "Rather, it 

57. Id. at 63:20 (coupled with "evade"); Id. at 30:57 (coupled with 
"undetectable"). 

58. Id at 21:35, 22:28, 22:45. The transcript of oral argument hyphenates the 
term "armor~piercing." However, Federal statutes spell this term as two words, 
"armor piercing." See, e.g., 18 U.S.C. § 921 (2006). 

59. Oral Argument, supra note 555, at 65:00. 
60. Id. at 70:16. 
61. Helle,; 554 U.S. at 625. 
62. Id. at 623. 
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was that the type of weapon at issue was not eligible for 
Second Amendment protection."63 

The Heller decision, by using positive, reaffirming 
language, handily masks what it did to create a threshold 
proof problem for the "law-abiding citizen" to prove the 
"common use" of a given firearm to save it from banishment. 

Just how did the Heller majority justify its reading of 
Miller? Justice Scalia highlighted the following two 
sentences from Millerin the Heller majority opinion: 

In the absence of any evidence tending to show that the 
possession or use of a [short barreled shotgun] at this 
time has some reasonable relationship to the preservation 
or efficiency of a well regulated militia, we cannot say 
that the Second Amendment guarantees the right to keep 
and bear such an instrument. . . . Certainly ... it is not 
within judicial notice that this weapon is any part of the 
ordinary military equipment or that its use could 
contribute to the common defense.,., 

Essentially, the Heller majority read Miller as enabling a 
weapon-by-weapon approach to the granting of permission 
to be possessed by individuals. This reading turned Miller 
inside out. The Miller decision determined that a single type 
of firearm used by a defendant during the commission of a 
crime could be regulated by the government. The Heller 
majority flipped Miller to the inverse by asking whether the 
individual could be permitted to own a particular firearm 
that could be used in a militia setting, lest it be used by a 
ne'er-do-well in a crime. 

During oral arguments in Heller, the attorney for the 
District of Columbia raised a concern that the Court's logic 
could facilitate an argument against existing restrictions on 
individual ownership of machineguns.65 Simply 
extrapolated, if an individual were to be permitted to own 
modern firearms to be used in a militia, then the individual 
should be permitted to own, e.g., machineguns. This was 
simply not going to happen in any opinion - majority or 

63. Id. at 622. 
64. Id. (alteration in original) (citations omitted). 
65. Oral Argument, supra note 55, at 18:00, 18:52, 18:55, 20:30, 21:38, 27:11, 

27:48, 28:57. 
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dissent as nearly each Justice made clear during oral 
arguments for Heller.66 

It is worth isolating the remarks of Justice Scalia during 
oral arguments for Heller as he engaged each of the three 
attorneys on the matter of machineguns. Justice Scalia 
exhibited a two-prong agenda of first singling out 
machineguns and armor-piercing bullets as inherently too 
dangerous for civilian ownership; and, second, asserting that 
these two items were not commonly owned by citizens. Here 
are the excerpts: 

Justice Scalia: I don't know that a lot of people have 
machine guns or armor-piercing bullets. I think that's 
quite unusual. But having a pistol is not unusual."67 

Mr. Dellinger: The number of machine guns, I believe is 
in excess of a hundred thousand that are out there now, 
that are-

Justice Scalia: How many people in the country? 

Mr. Dellinger: Well, there are 300 million, but whether 
that's common or not, but the -

Justice Scalia: I don't think it's common. 68 

Justice Scalia: "Is there any Federal exclusion of weapons 
that applies to weapons that are commonly held today? I 
don't !mow what you're worried about. Machine guns, 
what else? Armored bullets, what else?"69 

66. To grasp this sensation, one should make the time to read through the full 
transcript of oral argument of Heller. It was not so much in the individual words of 
the Justices, but the manner in which the ''machine gun" bounced from one Justice 
to the next, with no reflection whatsoever to federal laws and regulations initiating 
with the National Firearms Act (1938). See National Firearms Act, 26 U.S.C. § 
5849 (1934); see also Histozy of the National Firearms Act, BUREAU OF ALCOHOL, 
TOBACCO, FIREARMS AND EXPLOSIVES, https://www.atf.gov/firearms/nfa/index.html 
Oast visited Feb. 19, 2014). 

67. Oral Argument, supra note 555, at 22:48. 
68. Id at 23:07. 
69. Id. at 47:35. While Justice Scalia's remark makes it sound like 

machineguns and armor piercing bullets are available in the national stream of 
commerce, his comment fails to reflect that, since 1938, several firearms 
(machineguns, included) have been regulated by the federal government. Illiown as 
"NFA firearms," these include machineguns, short-barreled rifles, short-barreled 
shotguns, suppressors, destructive devices, and "any other weapons." 26 U.S.C. 
§5845. The term "any other weapons" carries a legal definition, and is not a generic, 
catch-all phrase. 26 U.S.C. §5845(e); see Histozy of the National Firearms Act, 
supra note 666. 
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General Clement: "The Federal ban on machine guns is 
not, strictly speaking, a ban, because it exempts pre - pre
law machine guns, and there is something like 160,000 of 
those."70 

133 

These portions of the oral arguments were expounded 
upon in the majority opinion of Heller. 

It may be objected that if weapons that are most useful in 
military service - M-16 rifles and the like - may be 
banned, then the Second Amendment right is completely 
detached from the prefatory clause. But as we have said, 
the conception of the militia at the time of the Second 
Amendment's ratification was the body of all citizens 
capable of military service, who would bring the sorts of 
lawful weapons that they possessed at home to militia 
duty. It may well be true today that a militia, to be as 
effective as militias in the 18'" century, would require 
sophisticated arms that are highly unusual in society at 
large. Indeed, it may be true that no amount of small 
arms could be useful against modern-day bombers and 
tanks. But the fact that modern developments have 
limited the degree of fit between the prefatory clause and 
the protected right cannot change our interpretation of 
the right.71 

One can see through the exchanges at oral argument that 
Justice Scalia was already focused on a distinction made by 
author George C. Neumann in his 1973 publication "Swords 
and Blades of the American Revolution."72 Neumann 
equated individual ownership for militia purposes with 
small arms and the small number of federally-registered 
machineguns relative to the general population. 73 The 
foreshadowing was laid out by Justice Scalia, as follows: 

70. Oral Argument, supra note 555, at 48:53. 
71. Helle,; 554 U.S. at 627-28. 
72. GEORGE C. NEU11ANN, 8\VORDS AND BLADES OF THE AMERICAN 

REVOLUTION 6-15, 252-54 (1973). 
73. It is important to point out that Justice Scalia gives no reflection 

whatsoever to the ban on sales to civilians of any newly-produced machineguns 
after May 19, 1986 under the Firearms Owners' Protection Act (1986). See 18 
U.S.C. § 921. Machineguns had already faced targeted tax and transfer restrictions 
since 1938, and pre-1986 manufactured machineguns continue to be registered and 
controlled through the ATF and remain available to private citizens under federal 
Jaw. See 18 U.S.C. §§ 922(b)(4), (o)(l); 26 U.S.C. §§ 5811-12. There was no 
conversation at oral argument or finding in the decision on whether, in the absence 
of legislative restrictions, machineguns ,vould be in common use in 2008. We 
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Read in isolation, Millers phrase "part of ordinary 
military equipment" could mean that only those weapons 
useful in warfare are protected. That would be a startling 
reading of the opinion, since it would mean that the 
National Firearms Act's restrictions on machineguns (not 
challenged in Miller) might be unconstitutional, 
machineguns being useful in warfare in 1939. We think 
that Millers "ordinary military equipment" language 
must be read in tandem with what comes after: 
"[O]rdinarily when called for [militia] service [able
bodied] men were expected to appear bearing arms 
supplied by themselves and of the kind in common use at 
the time." 307 U.S., at 179. The traditional militia was 
formed from a pool of men bringing arms "in common use 
at the time" for lawful purposes like self-defense. "In the 
colonial and revolutionary war era, [small-arms] weapons 
used by militiamen and weapons used in defense of 
person and home were one and the same." State v. 
Kessler, 289 Ore. 359, 368, 614 P.2d 94, 98 (1980) (citing 
G. Neumann, Swords and Blades of the American 
Revolution 6-15, 252--254 (1973)). 74 

The Heller majority thus signaled that it might restrict 
the right to bear arms to those small arms that can be 
thought of as "part of ordinary military equipment" in the 
colonial and revolutionary war eras. 

And so it was that Justices Scalia, Roberts, Kennedy, 
Thomas, and Alita brought to bear on the fundamental 
freedom of the Second Amendment the power of the 
judiciary to engage in gun control. The Heller majority 
adopted singular control over the regulation of firearms, 
stating: "We may as well consider at this point (for we will 
have to consider eventually) what types of weapons Miller 
permits."75 

It was through this portal of "what type" of firearm is to be 
permitted coupled with the militia scenario that the Heller 
court fashioned the "common use" standard. The language of 

cannot ignore what the bench seems routinely to ignore, which is that the forces of 
capitalist supply and demand operate upon the firearms industry, just like any 
other product. Consider, if you will, the emergence of the pink-colored handgun in 
2013 and whether it will have a product shelf life or simply fade away as a "fad." 

74. Heller, 554 U.S. at 624-25. 
75. Id at 624. 
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this phrase repeats throughout the majority opinion, for 
example: 

We also recognize another important limitation on the 
right to keep and carry arms. Miller said, as we have 
explained, that the sorts of weapons protected were those 
"in common use at the time." 307 U.S., at 179. We think 
that limitation is fairly supported by the historical 
tradition of prohibiting the carrying of "dangerous and 
unusual weapons." ... The handgun ban amounts to a 
prohibition of an entire class of "arms" that is 
overwhelmingly chosen by American society for that 
lawful purpose. . . . Under any of the standards of 
scrutiny that we have applied to enumerated 
constitutional rights, banning from the home "the most 
preferred firearm in the nation to 'keep' and use for 
protection of one's home and family," 478 F.3d, at 400, 
would fail constitutional muster .... It is enough to note, 
as we have observed, that the American people have 
considered the handgun to be the quintessential self
defense weapon. 76 

One should highlight the critical and now inter-connected 
words from Heller of "common," "overwhelmingly chosen," 
and "quintessential." Isolating these words, one gets a 
feeling of a burden of proof somewhere on beyond a 
reasonable doubt. To adopt a Scalia-styled analysis: these 
words are neither small nor insignificant. 

And, in the same instance, we have the flip-flop of the 
burden of proof from government regulation of a firearm 
that is to be prohibited, to the burden of proof upon the gun 
owner to demonstrate that the firearm should be permitted 
by its common use among able-bodied persons who might 
serve in the modern militia, even if confronted with 
"modern-day bombers and tanks."77 This burden, perhaps 
characterized as a "threshold issue," falls upon the Second 
Amendment supporter even before the courts reach the law 
itself. 

If the lens through which this author reads Heller proves 
to be accurate forecasting, the power usurped by the U.S. 
Supreme Court through the Heller decision is one that will 

76. Id at 627-29. 
77. Id at 627. 
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far exceed what any legislature has dared. The U.S. 
Supreme Court will have used Heller to create an absolute 
judicial power over national gun control. 

How THE TRIAL LAWYER READ HELLER 
AND W ALRED DOWN THE PRIMROSE PATH 

The practical question for the trial lawyer about the 
Heller common use standard becomes how does one get past 
this threshold issue? 

There are now several pending constitutional law cases 
attacking four major state statutes limiting import, 
manufacture, and commercial transactions involving 
firearms, features, and accessories. We can gain at least two 
things through an early analysis of these pending cases: 
(1) try to understand the Heller common use standard 
through a trial to appeal perspective; and, (2) through this 
demonstration, raise the rallying cry against acceptance of 
the Heller common use standard for a fundamental right, in 
lieu of, or even simply as a condition precedent of, a strict 
scrutiny standard of evaluation of government regulation of 
firearms and ammunition. It is crucial that Second 
Amendment supporters adopt an express criticism of, and 
call for rejection of, the Heller common use standard. 

Before we get case-specific, let's be sure to keep in mind, 
by definition, there are several problems inherent to 
numbers-driven litigation. Standard problems that these 
lawsuits are going to face are the admissibility of the 
figures, the qualification of the witness as an expert, the 
foundation for the expert witness report and testimony, and 
competing expert testimony. 

While not typically insurmountable, these are going to be 
unusually difficult challenges as applied to firearms cases. 
First, large-scale firearms manufacturers are inexperienced 
at participating in constitutional litigation, and have not 
signed on to serve as a plaintiff in any one of these pending 
lawsuits. Second, it is untested whether any large-scale 
manufacturers, which might be the most readily admissible 
source of primary data, would be willing to testify; whether 
pursuant to a subpoena and/or in an expert witness 
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capacity, or otherwise participate in even a lesser capacity, 
such as through an Amicus Brief.78 

Constitutional litigation of the firearms variety is new, 
and is going to have to take some lessons from industries 
decades ahead in pushing back to sculpt judicial 
expectations, such as pharmaceuticals, chemical, banking, 
and intellectual property holders. Use of the word "new" 
here is meaning the triggering of the post-Heller and post-
2013 legislative session, creating a sufficient number of 
statutes, cases, and jurisdictions to forcibly expand the tiny 
niche of Second Amendment scholars into growing ranks of 
practicing attorneys hanging shingles in this arena. With 
just one company from the pharmaceutical industry, by 
contrast, this point can be established: Pfizer has more than 
425 attorneys in-house.79 Unlike other products, especially 
electronics produced by publicly traded corporations, the 
firearms commercial environment is an encoded 
conversation by people for whom the Second Amendment is 
a heritage and a way of life. They speak in narratives, 
hearsay, and probably not-too-far-off guesstimates. 

But we (meaning lawyers and judges) must at least 
become familiar with the limited available data on firearms 

78. This is not to say that no Federal Firearms Licensee of the FFL-07 or 
FFL-08 variety for manufacture of firearms or ammunition have not joined as 
plaintiffs. There are several smaller manufacturers and, also, dealers, in these 
pending cases. It is true that any of these commercial ventures can reflect some of 
the interstate-commerce arguments. However, these plaintiffs are not of a 
sufficient scale to get to the level of primary source data that \Vould be readily 
admissible in court and directly on point to questions of"common use" on a national 
level. 

79. American Legal Search, In-House Counsel Compensation, 
AMERICANLEGALSEARCH.COM}, http://www.americanlegalsearch.com/ResourceFile/ 
Top'%20500%,20firms~b20in-House%20Counsel.xls Oast visited Jan. 15, 2014). On a 
practical note, this also means the associations and small consortiums that are 
forming in these pending lawsuits are relying upon the hugely expensive and 
financially unsustainable approach of use of private counsel, as opposed to in-house 
counsel. The lack of a large-scale manufacturer plaintiff also means the lack of an 
in-house counsel litigation team or, even externally paid counsel in the types of 
negotiated hourly rate retainers, vetted billing, and results-driven compensation 
that can be achieved through that approach. The translation of these various 
models of "la\vyering-up" to face the new Second Amendment challenges, 
particularly in light of the Heller common use standard, is that those best able to 
provide raw data and best able to integrate the legal \vork into existing corporate 
function are absent from the stage. 
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in the public realm. We shouldn't be caught speculating 
about figures already available in some form from 
government agencies, collected through mandated reporting, 
and submitted by manufacturers under penalties of perjury 
and loss of the Federal Firearms License. Concurrently, we 
must keep in mind that for any of the publicly-available 
government data, it is unlikely to be raw data, and is rarely 
primary source data. These sources are going to face 
admissibility and weight problems at the trial level that 
could cripple appellate review.80 

Let's take a moment to review a synopsis of what firearms 
data is available, taking note that none of it gets us to a gold 
standard of raw data through which we can design and 
construct our own analyses. 

First, on an annual basis, the ATF puts out the "Annual 
Firearms Manufacturers and Export Report" (hereafter 
"AFMER"). Federal Firearms Licensees which manufacture 
firearms must report production to the ATF,81 using ATF 
Form 5300.11.82 The form collects production quantities by 
firearms types, defined in the Gun Control Act of 1968 as 
"pistol," "revolver," "rifle," "shotgun" and "combination gun," 
"machinegun," "short-barreled rifles," "short-barreled 
shotguns," "miscellaneous firearms," "silencers," and "any 
other weapon."83 It further breaks down reporting 

80. For purposes of this article, two variables are put aside. First, no 
adjustment to difficulty is being made for the potential that the United States joins 
any one or more of these lawsuits at any stage and brings forth both witnesses with 
proper credentials and foundation, along with primary source information, 
customized analysis using primary source data, and/or data that is collected but not 
part of the public realm. Second and likewise, no adjustment is made to the 
difficulty level faced for the manner in which amicus curiae briefs are used to 
introduce judges to every sort and variety of argument and bit of allegation without 
the rigors to which parties are subject, along with the associated questions such 
growing practice raises when these unchallenged materials pop up in opinions. 

81. 18 u.s.c. § 923. 
82. BUREAU OF ALCOHOL, TOBACCO, FIREARMS & EXPLOSIVES, U.S. DEP'T OF 

JUSTICE, OMB No. 1140-0017, ANNUAL FIREARMS MANUFACTURING & EXPORT 
REPORT 18 U.8.C. CHAPTER 44, FIREARMS, (2014) (hereinafter ATF E-FORM 
5300.11), available at http://www.atf.gov/files/forms/download/atf-f-5300-11.pdf. 

83. If you are not familiar with the federal approach to regulation of firearms 
manufacture, each weapon type carries a technical definition. For example, the 
definition of a "rifle" is: 
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requirements for pistols and revolvers by caliber (to .22, to 
.25, to .32, to .380, to 9 mm para., and to .50). This 
information is specifically delineated as "number of firearms 
produced and sold into commerce by type, for the calendar 
year above. "84 

This data is published by the ATF on an annual basis, 
after a delay of one year.85 The annual report provides 
firearm production numbers in the aggregate and by type 
and caliber, as well as on a per FFL basis. From a trial 
lawyer perspective, what the "Annual Firearms 
Manufacturers and Export Report" does not give you are the 
forms submitted by the manufacturers. The report is 
textbook hearsay. One level deeper, it does not give you the 
raw data and collection method used by each manufacturer 
to demonstrate routine business practices with their 
associated reliability. What it does give the trial lawyer is 
data collected by federal mandate, under penalties of perjury 
and loss of Federal Firearms License, as well as a well
established data collection and publication routine, and a 
group of historic, aggregate data. 

The ATF AFMER gives us the ability to assert the 
manufacturer-reported production quantities, the 
breakdown by firearm type and caliber, and the geographic 

A ,veapon designed or redesigned, made or remade, and intended to fire 
from the shoulder, and designed or redesigned and made or remade to use 
the energy of the explosive in a fixed metallic cartridge to fire only a single 
projectile through a rifled bore for each single pull of the trigger, having 
barrels at least 16 inches in length and at least 26 inches in overall length. 

26 U.S.C. §5845(c) (2006). 
84. While ATF Form 5300.11 also collects numbers of firearms produced for 

export, this is not included in this article. Also not included in this article are any 
figures for imports, including re-importation of American produced firearms 
originally for export to foreign governments for military purposes. ATF Form 
5300.11 excludes all firearms production "solely for the official use of the Armed 
Forces of the United States." It includes firearms purchased by domestic la\v 
enforcement agencies. ATF E-FORM 5300.11, supra note 82. 

85. Indeed, the definition of a "trade secret" includes that it is "not ... 
generally kno\vn to, and not . .. readily ascertainable by proper means . ... " This 
notion underscores the sensitive and not generally available industry data that 
would support a trial presentation of "common use" production, sales, and product 
life-cycle data. UNIFORJVI TRADE SECRETS ACT § 1.4 (1985), available at 
http://\vww.uniformlaws.org/shared/docs/trade%20secrets/utsa_fina1_85.pdf (last 
visited Jan. 27, 2014). 
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location of the FFL. So, for example, taking the January 7, 
2013 AFMER data for year 2011, production was reported at 
2,598,133 pistols, 2,318,088 rifles, 862,401 shotguns, 
572,857 revolvers, and 190,407 miscellaneous firearms. 86 

And, if we turn to the individual FFL production data 
relevant, for example, to New York, the production numbers 
are available for such household names as Remington, 
Marlin, CZ-USA, and Kimber,87 as well as custom 
gunsmithing with annual production as small as one firearm 
manufactured for the year.ss 

A second ATF publication is the "Firearms Commerce in 
the United States," a compendium of data tables. For 
example, it presents one table of AFMER data from 1986 to 
the most recent available year. If we look to Exhibit 1 of the 
2012 Firearms Commerce report, we can add the annual 
total firearms put into commerce, including sales to 
domestic law enforcement agencies, from 1986 to 2010 at 
102,268,206.89 

The ATF Firearms Commerce report also allows us to go 
deeper into our analysis. For example, we can turn to 
Exhibit 8, a table of "National Firearms Act Registered 
Weapons by State," and review the number of machineguns 
registered as of March 2012. This review would correct 
Justice Scalia's reliance upon 100,000 in Heller,9° to the 
accurate 488,065, and break the location down by state. 91 We 

86. BUREAU OF ALCOHOL, TOBACCO, FIREARMS & EXPLOSIVES, U.S. DEP'T OF 
JUSTICE, 2011 ANNUAL FIREARMS MANUFACTURING & EXPORT REPORT 10-11, 40, 
43, 49 (2013) (hereinafter AFMER), available at https://www.atf.gov/files/statistics/ 
download/afmer/2011-final-firearms-manufacturing-export-report.pdf. The United 
States Code provides a legal definition for "any other weapon" with technical 
specifications and should not be confused with the catch-all of ATF Form 5300.ll's 
"miscellaneous firearms." 26 U.S.C. §5845(e) (2006); ATF E-FORM 5300.11, supra 
note 82. 

87. AFMER, supra note 86, at 7, 28, 42, 50. 

88. Id. at 7, 28, 42. 
89. BUREAU OF ALCOHOL, TOBACCO, FIREARM:S & EXPLOSIVES, U.S. DEF'T OF 

JUSTICE, FIREARMS COMMERCE IN THE UNITED STATES: ANNUAL STATISTICAL 
UPDATE l (2012) (hereinafter ATF FIREARMS COMMERCE), available at 
http://www.atf.gov/files/publications/firearms/050412-firearms-commerce-in-the-us
annual-statistical-upda te-2012. pdf. 

90. Transcript of Oral Argument at 22:2-18, District of Columbia v. Heller, 
544 U.S. 570 (2008) (No. 07-290). 

91. ATF FIREARMS COMMERCE, supra note 89, at 14. 
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can likewise review the same data for short-barreled 
shotguns, short-barreled rifles, silencers, destructive 
devices, and "any other weapon" required to be registered 
through the ATF.92 

Again however, the trial lawyer is going to struggle to 
some extent with admissibility. These tables are notorious 
for being excluded from admission, even though they are 
compiled through mandatory federal reporting procedures 
and databases. Further, even when admitted, tables tend to 
fall victim to a jury instruction or judicial reference that 
rarely affords such data the weight it deserves. 

Another government agency offers a third form of annual 
data relevant to production of firearms: the Department of 
the Treasury. Every manufacturer is required to submit 
TTB Form 5300.26 for quarterly remittance of the excise tax 
owed on the production of firearms and ammunition. The 
taxable article reporting shows the sales price of articles 
sold, broken down into three categories: (1) handguns 
(including pistols and revolvers); (2) other firearms 
(including rifles, shotguns, machineguns, etc.); and, (3) 
ammunition (shells and cartridges).93 Using the published 
data of excise tax collection only (not including the sales of 
articles data or the total net taxable sales and uses data), 94 

one can create an estimate of gross sales. 95 

But, if even just these three government annual reports 
are admissible, then how could it be argued that there isn't a 
firearm type in current production for civilian use that isn't 
"common?" The firearms industry is as much about mass 
production as Adam Smith. Use of the long-established 

92. Id 
93. ALCOHOL & TOBACCO TAX & TRADE BUREAU, DEP'T OF TREASURY, OMB 

NO. 1513·0094, FEDERAL FIREARi\18 & Ai\1MUNITION QUARTERLY EXCISE TAX 
RETURN (2014), available athttp://,v,vw.ttb.gov/forms/f530026.pdf. 

94. Tax Audit Division, Alcohol & Tobacco Tax & Trade Bureau, Dep't of 
Treasury, Tax Collections (FY 2013): 3rd Quarter, TTB.GOV (Aug. 14, 2013) 
http://\v,v,v.ttb.gov/sta tistics/3 rdqrU3rdqtr 13. pdf. 

95. National Shooting Sports Foundations's Report: Excise Taxes/Projected 
Sales, NATIONAL SHOOTING SPORTS FOUNDATION, 
http://ww,v.nssf.org/resea rch/blasts/ 
ResearchForumPDFs/2013_ Q2_ExciseTax_SalesProjections. pdf (last updated Apr. 
30, 2013). 
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federal firearms types through the Heller common use 
standard would simply render the Heller ruling a firearms 
novice, missing the mark. 

Are we to then adopt that worrisome interpretation of 
Heller earlier offered that the true, longer-term intention of 
the Heller court is to limit the breadth of the Second 
Amendment protection only to the "handgun," the pistol, the 
revolver, and other small firearm? Or, does the trap sprung 
by Heller potentially create an even darker nightmare for 
trial attorneys and Second Amendment supporters? 

The labyrinth of the Pandora's box occasioned by the 
Heller common use standard may have gone from stray-into
the-berm to bullseye when one identifies the single greatest 
difference between the Washington, D.C. restrictions against 
"handguns" and the 2013 New York, Connecticut, and 
Maryland restrictions against firearms by single feature, 
firearms by model, and firearms by "copycat." 

With this foreshadowing in mind, turn now to the pending 
lawsuit of NYSRPA v. Cuomo to consider the recent ruling 
on arguments by both sides that various firearms, features, 
and accessories should be considered to be in "common use," 
and thus protected for individual use under the Second 
Amendment. Remember, the U.S. Supreme Court gave us no 
mathematical formula to clear this threshold burden; we 
only know that Justice Scalia thought "100,000" 
machineguns were not common96 and that the majority 
op1mon Justices thought that the handgun was 
"quintessential" (though not quantified).97 

How THE DISTRICT COURT DECISION AND ORDER 
IN NYSRPA V. CUOMO REVEALED THAT THE TRAP 

LAID IN HELLERHAD SPRUNG 

As stated above, within the first five months of 2013, four 
state legislatures enacted sweeping legislative prohibitions 
on firearms, features, and accessories. And within months of 
each statutory enactment, a significant constitutional law 

96. Transcript of Oral Argument, supra note 90, at 22:2-18. 
97. Heller, 554 U.S. at 629. 
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case was filed to challenge all or specific sections of each of 
them. 

The first question then, is whether the attorneys for either 
plaintiffs or the government have framed their pleadings 
and presented any initial assertions in papers that will 
reasonably allow a presentation in a trial setting to meet the 
Heller common use standard. The second question is how 
the Heller common use allegations in the pending lawsuits 
are being processed into court rulings. 

A selection from among the pending cases was made in 
favor of the NYSRPA v. Cuomo lawsuit based on the paper 
submissions and the December 31, 2013 ruling on the 
motions filed by both Parties. The Order provides a unique 
opportunity to consider the impact of the Heller common use 
standard, the allegations to meet that standard, and the 
consideration of both in the Order. 

The specific statutory provisions relevant from the New 
York Penal Law are illustrative of the approach taken in 
Connecticut and Maryland. Specifically, New York focused 
on three firearm categories of its own making (without 
reference to federal laws) and instituted a one-feature test, 
the first three applications of which were drafted as follows: 

"Assault weapon" means 

(A) A semiautomatic rifle that has an ability to accept a 
detachable magazine and has at least one of the following 
characteristics: 

(I) a folding or telescoping stock; 

(II) a pistol grip that protrudes conspicuously beneath 
the action of the weapon; 

(III) a thumbhole stock; 

(IV) a second handgrip or a protruding grip that can be 
held by the non-trigger hand; 

(V) a bayonet mount; 

(VI) a flash suppressor, muzzle break, muzzle 
compensator, or threaded barrel designed to 
accommodate a flash suppressor, muzzle break, or 
muzzle compensator; 

(VII) a grenade launcher; or 
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(B) A semiautomatic shotgun that has at least one of the 
following characteristics: 

(I) a folding or telescoping stock; 

(II) a thumbhole stock; 

(III) a second handgrip or a protruding grip that can be 
held by the non-trigger hand; 

(IV) a fixed magazine capacity in excess of seven 
rounds; 

(V) an ability to accept a detachable magazine; or 

(C) A semiautomatic pistol that has an ability to accept a 
detachable magazine and has at least one of the following 
characteristics: 

(I) a folding or telescoping stock; 

(II) a thumbhole stock; 

(III) a second handgrip or a protruding grip that can be 
held by the non-trigger hand; 

(IV) capacity to accept an ammunition magazine that 
attaches to the pistol outside of the pistol grip; 

(V) a threaded barrel capable of accepting a barrel 
extender, flash suppressor, forward handgrip, or 
silencer; 

(VI) a shroud that is attached to, or partially or 
completely encircles, the barrel and that permits the 
shooter to hold the firearm with the non-trigger hand 
without being burned; 

(VII) a manufactured weight of fifty ounces or more 
when the pistol is unloaded; or 

(VIII) A semiautomatic version of an automatic rifle, 
shotgun or firearm.98 

The set-up of this legislative approach allows the 
government to make a prima facie argument that the 
provision does not amount to an outright ban of an entire 
category of firearm. Referred to as a "one-feature test," it 

98. N.Y. PENAL LAW§ 265.00(22)(A)-(C) (McKinney Supp. 2013), invalidated 
by N.Y. State Rifle & Pistol Ass'n v. Cuomo, No. 13-CV-291S, 2013 WL 6909955 
(W.D.N.Y. Dec. 31, 2013) (hereinafter NYSRPA v. Cuomo). Please note that this 
statutory provision contains both additional firearms and exceptions. The four 
provisions herein excerpted should not be exclusively relied upon to make any legal 
decision for one's own circumstances. 
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created the state argument that only certain models of 
various types of firearms would be proscribed under the law, 
and thus does not violate Heller. 

If we go with the concept that there is a reasonable 
amount of public information issued by the federal 
government about annual firearms production by category, 
your next question should be what is the available 
information on firearms production by model, or with 
respect to features and/or even as to accessories? Going 
back to ATF Form 5300.11, box S(i), "silencers" are itemized 
for production total reporting, but no other accessories. No 
features need be specified. 99 

Let's take a look at how all of this played out in NYSRPA 
v. Cuomo, touching upon the Complaint, the Plaintiffs' 
Motion for Preliminary Injunction, and both Parties' 
Motions for Summary Judgment. The first pleading in 
NYSRPA v. Cuomo was the Complaint (filed March 21, 
2013).100 Here are several examples of allegations made in 
the pleading: 

Paragraph 71 (excerpt): "By way of further illustration, 
some members, individual plaintiffs, and business 
plaintiffs possess Ruger 10/22 semiautomatic rifles with a 
detachable, rotary magazine that holds 10 rounds of .22 
rimfire cartridges and with a thumbhole stock. Such rifles 
are commonly used for hunting small game and for target 
shooting." [19] 

Paragraph 91 (excerpt): "Magazines that have a capacity 
of more than 7 or 10 rounds of ammunition are commonly 
possessed by law-biding citizens throughout the United 
States for self defense, target shooting, hunting, and other 
lawful purposes. Such magazines are useful for militia 
purposes." [24] 

Paragraph 106 (excerpt): "The Act radically broadened 
the meaning of "assault weapon" to describe countless 
numbers of rifles, handguns, and shotguns that were 

99. ATF Form 5300.11, supra note 82. 
100. An Amended Complaint \Vas subsequently filed. The allegations presented 

in this article were not amended, and are left in reference to the original Complaint 
to preserve a revie\v of the first filing by the Ia,vyers. Complaint at 19, 24, 28, 31, 
NYSRPA v. Cuomo, No. 13-CV-2918, 2013 WL 6909955 (W.D.N.Y. Mar. 21, 2013), 
available athttp://v,r,v,v.nysl'pa.org/files/SAFEINYSRPA-SAFE-La,vsuit. pdf. 
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commonly-possessed under prior law, to prohibit the 
acquisition and possession of any such firearms not 
lawfully possessed prior to January 15, 2013, and to 
require the registration of any such firearms lawfully 
possessed prior to that date." [28] 

Paragraph 120: "The aforesaid prohibitions and 
restrictions on rifles, pistols, and shotguns, which are 
commonly-possessed throughout the United States by 
law-abiding persons for lawful purposes, facially and as 
applied, infringe on the right of the people, including 
plaintiffs and members of plaintiff associations, to keep 
and bear arms as guaranteed by the Second Amendment, 
and as made applicable to the States by the Fourteenth 
Amendment, of the United States Constitution." [31] 1°

1 

The Plaintiffs' lawyers drafted the Complaint with an eye 
towards the "common use" language of Heller. This was a 
common technique among all Plaintiffs' attorneys in the 
lawsuits in New York, Connecticut, Maryland, and Colorado. 
The submitted pleadings suggest that a civil litigant seeking 
Second Amendment protection now needs to itemize each 
firearm, feature, and accessory in the statute, specify as 
precisely as possible the data to support the claim that it is 
in "common use," itemize as many lawful uses of it as 
possible, and relate it to usefulness on the battlefield. 

Of interest, the Plaintiffs Complaint, by accident or 
design, surpassed the Heller common use standard through 
the reference to several firearms by manufacturer, model, 
feature, and/or accessory. Unfortunately, in the 
Memorandum in Support of Plaintiffs' Motion for a 
Preliminary Injunction, the Plaintiffs attorneys were still 
forced into language such as, "The broadened definition of 
'assault weapon' now describes countless numbers of rifles, 
handguns, and shotguns that are commonly-possessed under 
prior law."102 Plaintiffs attorneys, and every other trial 
attorney, are stuck with words like "countless" because 
everything else is an estimate or an approximation. When 
the Plaintiffs in NYSRPA v. Cuomo began their motion 

101. Id. 
102. Memorandum in Support of Plaintiffs' Motion for a Preliminary Injunction 

at 9, NYSRPA v. Cuomo, available at https://www.nysrpa.org/files/SAFE/NYSRPA
SAFE-Memo-Preliminary-lnjunction.pdf. 
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practice, starting with a Motion for a Preliminary Injunction 
(filed April 15, 2013), the lawyers shifted towards assertions 
that also referenced supporting witnesses and documents. 
Here is an example from the "Memorandum in Support of 
Plaintiffs' Motion for a Preliminary Injunction:"103 

Nationwide, most pistols are manufactured with 
magazines holding 10 to 17 rounds. See Declaration of 
Mark Overstreet (attached hereto as "Exhibit A"); the 
National Shooting Sports Foundation ("NSSF") "2010 
Modern Sporting Rifle Comprehensive Consumer Report" 
(attached hereto as "Exhibit B"); Declaration of Guy Rossi 
(attached hereto as "Exhibit C") at p. 2. 104 

Now contrast how one could bring in witnesses no more 
knowledgeable than your average gun owner, who could 
make direct observation testimony about, for example, what 
they have witnessed over the course of a lifetime in their 
own collection, at ranges, gun shops, and shows. It won't 
elevate to "nationwide" unless you're bringing in a 
competition shooter, but there are any number of those as 
well. But you're not going to reach to "most" as admissible 
testimony, unless you put one of the top manufacturing 
companies up on the stand. Even an expert witness from law 
enforcement or forensics is going to struggle with production 
and other related statistical data. 

At the same time, the Motion for Preliminary Injunction 
contained allegations as follows: 

103. The Order on the Motions determined that the request for injunctive relief 
was rendered moot by the Plaintiffs' subsequent request for a ruling on the merits 
in their reply papers, styled as a Motion for Summary Judgment. See NYSRPA v. 
Cuomo, No. 13-CV-2918, 2013 WL 69009955, at *1, *28 (W.D.N.Y. Dec. 31, 2013), 
available at https://w\vw.nysrpa.org/files/SAFE/Buffalo-Court-Decision.pdf. As ,vith 
the use of the Complaint (versus the Amended Complaint), use of the Motion for 
Preliminary Injunction is to call-out and consider the first pass by the Plaintiffs' 
attorneys at the first opportunity to request interim relief, immediately following 
the pleading stage. 

104. Memorandum in Support of Plaintiffs' Motion for a Preliminary Injunction 
at 3, NYSRPA v. Cuomo, No. 13-CV-2918, 2013 WL 69009955 (W.D.N.Y. Apr. 15, 
2013), available at https://w\V\v.nysrpa.org/files/SAFEINYSRPA-SAFE-MotionM 
PreliminaryMinjunction.pdf. 
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1.) "Millions of law-abiding gun owners enjoy these 
firearms, and all citizens have a fundamental right to 
possess them."105 

2.) "The pistols, rifles and shotguns criminalized by these 
restrictions are immensely popular and have widespread use 
throughout the United States."106 

3.) "One type of rifle that is directly impacted by the Act's 
restrictions is arguably the most popular. the AR-15 type of 
Modern Sporting Rifle ("MSR")."107 

Questions of admissibility persist, but that is not 
necessarily uncommon for pleadings and motions in any 
litigated case. The question will become, however, just how 
much more specific and just how much more "like admissible 
testimony" must the allegations in support of a motion in 
civil Second Amendment litigation become in order to satisfy 
the Heller common use standard? 

If cases progress simply on the papers being submitted by 
lawyers, we can be less concerned about the Federal Rules of 
Evidence. Yes, one must satisfy Federal Rules of Civil 
Procedure 56, most especially Rule 56(c)(2) that an 
allegation supporting a motion for summary judgment 
cannot be presented in a form that would be admissible into 
evidence. But with hundreds of exhibits, numbering into the 
thousands of pages, there's a reality that's going to set in. A 
consumer report will thus be considered by the judges in 
making a determination. A table compiled by a researcher 
will lilrnwise come into play. Even the opinions of the 
lawyers in the drafts or in the oral arguments will be given 
the weight of expert witness testimony. Motion strategy may 
have to evolve with this in mind, putting less emphasis on 
admissibility and more on persuasion by paper. 

But, the litigation risk is extreme: can we count on these 
matters going up and down the trial to appeals courts 
without a single witness being called to the stand? A 
motions-based approach greatly increases the risk of 
dismissal for failure to state a cause of action. It also waives 

105. Id at 9 (emphasis added). 
106. Id. (emphasis added). 
107. Id. (emphasis added). 
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what some trial attorneys weigh as the critical benefits of 
discovery and trial. There is no way around having to at 
least plead in the complaint all elements of each cause of 
action, paying particular heed to satisfying the Heller 
common use threshold. 

On the other side of this case is the New York state 
government. In theory, the NYS Attorney General need do 
nothing but dispute the allegations of the Plaintiffs. Under 
the Heller common use standard, the U.S. Supreme Court 
appears unconcerned that the government should have any 
burden of proof to this threshold issue. 

Instead, NYS took a highly aggressive approach. 
Accompanying the Defendants' Cross-Motion to Dismiss 
and/or for Summary Judgment was the "Declaration of 
William J. Taylor, Jr." and no less than seventy (70) exhibits 
(dated June 21, 2013). 108 "Supplemental Declaration of 
William J. Taylor, Jr." (dated September 24, 2013) added 
exhibits 71 through 75. 109 A further declaration was also 
submitted. 110 

Of particular note, the State submitted only three of the 
twelve booklets it had published to its official NY SAFE Act 
website. The State submitted as Exhibits 4 7-49 its booklets 
"Images of Rifles that are not classified as Assault 
Weapons,"111 "Images of Pistols that are not classified as 

108. See Declaration of William J. Taylor, Case l:13-cv-00291-WMS Document 
82 (June 21, 2013), http://michellawyers.com/wp-
content/uploads/2013/04/Cuomo_Continuation-of-Exhibits-to-Declaration-of
William-J.-Taylor-Jr.-re-Cross-Motion-for-Summary-Judgment-Part-VII.pdf. 

109. See Supplemental Declaration of William J. Taylor, Case 1:13-cv-00291-
WMS Document 125 (September 24, 2013), http://michellawyers.com/wp
content/uploads/2013/04/NYSRPA-v.-Cuomo_Supplemental-Declaration-of-William
J.-Taylor-Jr.-_Exhibits.pdf. 

110. See Notice of Motion for Permission to Submit Additional Authority and a 
Supplemental Exhibit, Case 1:13-cv-00291-WMS Document 129 (October 8, 2013), 
http://michellawyers.com/wp-content/uploads/2013/04/NYSRPA-v.
Cuomo_Defendants-Notice-of-Motion-for-Permission-to-Submit-Additional
Authority-and-A-Supplemental-Exhibit_129.pdf. 

111. The booklet versions submitted as Exhibits 47-49 are among the selected 
Exhibits attached to the Taylor Declaration. See Declaration of William J. Taylor, 
supra note 107. The current on-line version at the official NYS \vebsite is "Rifles 
that are not Classified as Assault Weapons." See RIFLES THAT ARE NOT CLASSIFIED 
AS AsSAULT WEAPONS, 
http:/ /\vww .govern or. ny .gov/assets/ documents/Ri flesth atareN OTclassifiedasassa ult 
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Assault Weapons,"n2 and "Images of Shotguns that are not 
Classified as Assault Weapons."113 

Taking just this one example, we see immediately how 
early decisions on motions result in incomplete submissions 
for adjudication. The state failed to disclose the companion 
booklets that listed hundreds of firearms it has banned as 
"assault weapons." The NYS lists include more than 200 
firearms, manufacturers, and models. There is no indication 
in the booklets of the method through which the State made 
its determinations, for example, of how all rifles by one 
manufacturer were labeled as "assault weapons." Nor are 
the lists of firearms enumerated within the bills that became 
the SAFE Act or within the statutes. In New York (unlike 
for example, Connecticut), the legislature did not restrict a 
single firearm by manufacturer or model. 

Unfortunately, Judge Skretny did not put the State to the 
burden of demonstrating the effective impact, or even its 
anticipated impact, upon law-abiding gun owners, quantified 
or otherwise, along with any nexus whatsoever between 
specific crimes and the new legislative prohibitions. 

So how did Judge Skretny rule on the motions, specifically 
on the issue of the Heller common use standard? In his 
December 31, 2013 Decision and Order,n4 Judge Skretny 
concluded that the issues presented did not require a trial 
and were appropriate for a motion for summary judgment.'" 

Judge Skretny then articulated a "three-part inquiry," as 
follows: 

weapons.pdf. Note that none of the booklet publications have version dates, such 
that even ,vhen looking at the same booklet title one can end up with edited copy. 

112. The same remarks are true relative to pistols. See PISTOLS THAT ARE NOT 
CLASSIFIED AS AsSAULT WEAPONS, 
http://www.governor.ny.gov/assets/documents/Pistolsthatarenotclassifiedasassault 
weapons.pdf. 

113. See SHOTGUNS THAT ARE NOT CLASSIFIED AS ASSAULT WEAPONS, 
http://www.governor.ny.gov/assets/documents/Shotgunsthatarenotclassifiedasassau 
ltweapons.pdf. 

114. NYSRPA v. Cuomo, No. 13-CV-2918, 2013 WL 69009955, (W.D.N.Y. Dec. 
31, 2013), available at https://www.nysrpa.org/files/SAFE/Buffalo-Court-
Decision.pdf. 

115. See id. at *5. 
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Fil'St, [the court] must determine whether any of the 
regulated weapons or magazines are commonly used for 
lawful purposes. If any are, it must next determine if any 
of the challenged provisions of the SAFE Act substantially 
burden a Second Amendment right. Finally, if any do, it 
must then decide what level of scrutiny to apply. 116 

151 

Look at how Judge Skretny's Decision and Order in 
NYSRPA v. Cuomo prioritizes the legal hurdles facing 
Second Amendment litigants through his reading of Heller. 
The very first item on the list is the Heller common use 
standard. For Judge Skretny, if the Plaintiffs failed to 
satisfy "whether any of the regulated weapons or magazines 
are commonly used for lawful purposes," it would be the end 
of the judicial inquiry. The NYSRPA decision illustrates that 
the Heller common use standard has indeed flipped the 
presumption that individual ownership and use of a firearm 
would be protected under the Second Amendment, to a 
presumption that firearms will be prohibited, unless the 
individual establishes its common use for lawful purpose. 

The plaintiffs did, according to Judge Skretny, clear the 
Heller common use standard. Judge Skretny made a 
determination that " ... there can be little dispute that tens 
of thousands of Americans own these guns and use them 
exclusively for lawful purposes such as hunting, target 
shooting, and even self-defense (citations omitted)."m He 
goes on to say " ... this Court will assume that the weapons 
at issue are commonly used for lawful purposes" and "this 
Court is willing to proceed under the premise that these 
magazines are commonly owned for lawful purposes."118 

Judge Skretny used his second threshold question of 
"burden" to wedge a judicial rift between people and the 
Second Amendment. How could the Judge make a 
determination of the substantial burden foisted upon gun 
owners and consumers by the SAFE Act? He had to 
determine whether the "assault weapon" language turned 
into a de facto ban. And how could Judge Skretny do that 

116. Id. at ''9. 
117. Id. at ''11. 
118. Id. 
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without knowing what New York itemized as banned 
firearms and without looking for more statistics? 

Judge Skretny did not make a determination on the 
credibility of the numbers submitted, not even to comment 
on whether the submissions were sufficient relative to the 
specific firearms features enumerated by statute. By not 
pursuing the line of inquiry on the quantification of features 
and accessories, Judge Skretny did not examine whether the 
one-feature test amounted to a de facto ban on a category or 
firearm. Without evidence to allege the percentage of 
firearms by type that would fail the one-feature test, Judge 
Skretny netiher analyzed nor ruled whether the New York 
SAFE Act provision on "assault weapons" acted like the 
categorical ban of Washington, D.C. in the Heller case. 

Judge Skretny characterizes a distinction between the 
Heller "handgun" restrictions and the New York Penal Law 
§265.00(22) one-feature test, writing "But unlike the [Heller] 
handgun ban, the SAFE Act applies only to a subset of 
firearms with characteristics New York State has 
determined to be particularly dangerous and unnecessary 
for self-defense; it does not totally disarm New York's 
citizens; and it does not meaningfully jeopardize their right 
to self-defense."119 Et, voila! The District Court judge used 
the escape route instead of doing the work of standing and 
facing the next stage of Heller common use analysis, which 
is to ask whether single features and/or accessories 
represent such a significant portion of production and sales 
of certain types of firearms as to result in a de facto ban 
such that it amount to a substantial burden upon the Second 
Amendment rights of the individual. 

The concern created by Heller, specifically that of 
establishing "common use," became nothing more than a 
pass-through to the same space of fear that had motivated 
the Heller Court. The Plaintiffs in NYSRPA, in their 
pleadings and affidavits, had gone that extra step of arguing 
over the language of the statute by providing definitions and 
clarifications, and explaining the proper use of various 
firearms, features, and even the self-defense benefits of 

119. Id. at *13. 
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fully-loaded 10-round magazines. But Judge Skretny came 
roaring back, using those exact allegations against the 
Plaintiffs, saying this is " ... just another way of saying that 
the features increase their lethality."120 

Let's isolate Judge Skretny's language to illustrate the 
depth of his emotion: 

Studies and data support New York's view that assault 
weapons are often used to devastating effect in mass 
shootings .... [The State] suggests that it should come as 
no surprise that assault weapons produced carnage in 
Aurora and Newtown, as The Bureau of Alcohol Tobacco 
and Firearms found that these weapons "were designed 
for rapid fire, close quarter shooting at human beings" -
or, as the report called it, "mass produced mayhem. 121 

And here you have what was earlier meant by "The trap 
laid by the U.S. Supreme Court in Heller had sprung." 

Gun owners do not have a fear of firearms, they have 
respect. There is knowledge passed down from one 
generation to the next to respect the capabilities of the 
firearm and its proper uses. There is no thought of engaging 
in "spray firing from the hip." 122 

Sadly, one can looks across many decisions from Heller to 
now, including this decision and order, and the fear driving 
the judges' rulings is palpable. In Judge Skretny's case, he 
literally begins one quote by inserting the editorial remark: 
"frighteningly." 123 

If there is any one thing to pull from Judge Skretny's 
Decision and Order, it is that the Second Amendment 
litigator should use his ruling as a field guide to the 
evidentiary requirements that will have to immediately be 
met. It is for a future article to lay out a critique of the 
thread of"exhibits" being attached to papers by the anti-gun 
lobby, beginning with certain Amici Briefs in Heller, and 
continuing near verbatim through the recent ruling in 
NYSRPA v Cuomo. But, let us at least share this much: it is 

120. Id at *14. 
121. Id at '''15 (citations omitted). 

122. Id at *16. 
123. Id at *15. 
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anchored to pre-1994 federal gun ban publications and other 
reports that do not meet admissibility standards for 
courtrooms. The trial lawyer should be ready to object to 
such photocopies landing on judges' desks. 

The Plaintiffs' loss of the majority of their arguments in 
NYSRPA v. Cuomo was not for a lack of following the 
directions given by the Supreme Court in Heller. It was, 
perhaps, for continuing underestimation of the power of the 
emotional swell flowing through courthouses since 2013. 
There is an extremely high percentage of rulings, beginning 
with Heller that are using non-trail assertions plus Amici 
Briefs to make decisions impacting millions of Americans 
and an entire industry, some of which companies pre-date 
the ratification of the Bill of Rights. 

Arguably, we have been in the land of an emotional bench 
more than once in our history, and at the highest level. 
That Mr. Dred Scott was "property." 124 That "separate" could 
be "equal."125 That membership in the Communist Labor 
Party of America made one a criminal. 126 Or, Korematsu v. 
Um"ted States, upholding an Executive Order for internment 
of Japanese Americans during World War II, even as it 
applied strict scrutiny to a racial discrimination claim.127 

Fortunately, we Americans do have a propensity for self
correction, even if it takes a different branch of government 
or a period of years. 

If now is that minute in history when the Second 
Amendment is going to be defined, then a strategy must be 
developed for the use of written materials in pleadings, 
affidavits, attachments to motions, and Amicus Briefs as 
will define the "common gun owner," the "lawful uses," the 
"militia purposes," the "self-defense purposes," and the hard 
numbers on civilian versus criminal use. Our approach must 
be sensitive to the dynamic of an incessant media, seemingly 
bereft of investigative journalism, along with a general 
public turning their head from the greater number of 

124. Dred Scott v. Sandford, 60 U.S. (19 How.) 393 (1857). 
125. Plessy v. Ferguson, 163 U.S. 537 (1896). 
126. Whitney v. California, 274 U.S. 357 (1927). 
127. 323 U.S. 214 (1944). 
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children in the United States who die each year from abuse 
and neglect. 128 

The courts may mouth the words "policy is made in the 
legislature," but there should be no question that gun
control policy is right now being made in the judiciary. Let 
us end, then, with the final sentence from Heller, " ... what is 
not debatable is that it is not the role of this Court to 
pronounce the Second Amendment extinct."129 

We have our work cut out for us. 

128. In 2011, 51 states reported a total of 1,545 child fatalities, a death 
resulting from abuse or neglect or \vhere abuse or neglect was a contributing factor. 
"This translates to a rate of 2.10 children per 100,000 children in the general 
population and an average of four children dying every day from abuse or neglect." 
U.S. Department of Health & Human Services, Administration for Children & 
Families, Child Welfare Information Gate,vay, "Child Abuse and Neglect Fatalities 
2011: Statistics and Interventions (2013, data for FFY 2011), page 2, accessed 
01/29/2014 at https://w,v,v.childwelfare.gov/pubs/factsheets/fatality.cfrn. 

129. Heller, 554 U.S. at 636. 


