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The way to stop discrimination on the basis of race is to 
stop discriminating on the basis of race. 

Chief Justice Roberts, 20071 

[I]f you favor some people over others, you are committing 
a sin. You are guilty of breaking the law. 

James 2:92 

Applicant A and Applicant B have both applied to State 
Law School C. The final spot in the 2014 lL class comes 
down to one of these two applicants. Applicant A has an 
undergraduate GPA of 3. 7 and an LSAT score of 170. 
Applicant B has an undergraduate GPA of 3.6 and an LSAT 
score of 169. They both (amazingly) write identical entrance 
essays. Who gets the final spot? 

The answer appears obvious. The hypothetical question 
posted above however, cannot be answered without one 
additional fact. The more appropriate question goes 
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something like this: "Does State Law School C factor an 
applicant's race into their decision, and if so, what racial 
background is each of the two applicants?" In other words, if 
Applicant B happens to be of a racial background for which 
the school gives a "bonus" in the admissions process, she will 
likely be selected over Applicant A despite her objectively 
inferior merit scores. 

One might say, "No, that cannot be! Racial discrimination 
of that nature certainly cannot be allowed in today's society." 
Contrary to basic fairness principles, this concept has been 
approved by the Supreme Court,3 the entity responsible for 
protecting our basic freedoms granted by the U.S. 
Constitution.4 The Supreme Court recently had an 
opportunity to overturn this concept of "acceptable racial 
discrimination" by the Government in the case of Fisher v. 
University of Texas at Austin.5 Many believed that the 
Supreme Court would take this opportunity to overturn the 
precedent set ten years earlier6 in Grutter v. Bollinger, a 
case which held that a "Law School has a compelling 
interest in a diverse student body . . . that attaining a 
diverse student body is at the heart of the Law School's 
proper institutional mission .... "7 This opportunity was lost 

3. See Grutter v. Bollinger, 539 U.S. 306, 328 (2003) ("[T]he Law School has a 
compelling interest in attaining a diverse student body."); Regents of Univ. of Cal. 
v. Bakke, 438 U.S. 265, 311-12 (1978) (holding that the State has a compelling 
interest in promoting student body diversity by including race in their admissions 
process). 

4. See generally Charles Evans Hughes, The Republic Endures and This is a 
Symbol of Faith, SUPREME COURT OF THE UNITED STATES, 
http://www.supremecourt.gov/about/constitutionalaspx (last viewed Oct. 14, 2013). 

5. Fisher v. Univ. of Tex. at Austin, 133 S. Ct. 2411 (2013). 
6. See, e.g., Brooks H. Spears, "If the Plaintiffs Are Right, Grutter Is Wrong'~· 

Why Fisher v. University of Texas Presents an Opportunity for the Supreme Court 
to Overtm'fl a Flawed Decision, 46 U. RICH. L. REV. 1113, 1115-16 (2012) ("The 
Fisher case fulfills Article Ill's 'case or controversy' requirement providing the 
Court with the opportunity to overturn Grutter's incorrect holding."); Adam Liptak, 
Race and College Admissions, Facing a New Test by Justices, N.Y. TIMES, Oct. 9, 
2012, at Al ("Justice O'Connor retired in 2006, and her replacement by Justice 
Samuel A. Alito Jr. may open the way for a ruling cutting back on such race~ 
conscious admissions policies, or eliminating them."). 

7. Grutter, 539 U.S. at 329. 
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when Justice Kennedy handed down the Court's June 2013 
majority opinion in Fisher. 8 

The general rule that Fisher reaffirmed from past cases 
involving racial discrimination in college admissions policies 
is that state universities have a compelling interest in 
attaining the "educational benefits that flow from an 
ethnically diverse student body."9 Once the Court holds a 
university has this "compelling interest," that university can 
factor race into their admission decisions if the process 
passes a "strict scrutiny" test. 10 Essentially, the university 
must show that its admissions policy is "narrowly tailored" 
to serve the purpose of attaining a diverse student body .11 A 
wealth of literature has been written in regard to the cases 
that led to the recent decision in Fisher, and whether the 
strict scrutiny test is being met. 12 This essay, however, is 
focused on highlighting the flaws in the Court's holding that 
attaining a diverse student body rises to the level of a 
compelling state interest, and why this holding violates the 
Equal Protection Clause of the U.S. Constitution.13 

This essay is organized into three sections. Section One 
will present the reasoning, or more accurately the lack of 
reasoning, the Court has used to find a compelling interest 
in the cases of Fisher, Grutter, and Bakke. Section Two will 
argue that the interest of "attaining a diverse student body" 
should not rise to the level of being labeled a compelling 
state interest. Section Three will conclude by showing why 
these "race admissions" policies violate the Equal Protection 
Clause of the U.S. Constitution, in addition to being at odds 
with one of the most important cases in the history of the 
United States: Brown v. Board of Education.14 

8. Fisbe1~ 133 S. Ct. at 2418 (reaffirming the conclusion "obtaining the 
educational benefits of 'student body diversity is a compelling state interest that 
can justify the use of race in university admissions.'"). 

9. Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 306 (1978). 
10. Grutter, 539 U.S. at 326. 
11. Id. 
12. See, e.g., Vinay Harpalani, Diversity Within Racial Groups and the 

Constitutionality of Race-Conscious Admissions, 15 U. PA. J. CONST. L. 463, 523 
(2012). 

13. See generally U.S. CONST. amend. XIV. 

14. Bro,vn v. Ed. of Educ. of Topeka, 347 U.S. 483 (1955). 



318 Regent Journal of Law & Public Policy [Vol. 6 

I. THE DEVELOPMENT OF THE MYSTERIOUS "DIVERSITY" 
COMPELLING INTEREST 

Before diving into the three most influential cases 
surrounding the race admissions issue, it is important to 
obtain an understanding of the judicial precedent 
surrounding the use of the term "compelling state interest." 
The Court has made decisions based around the existence 
(or non-existence) of a compelling interest in many areas of 
the law, which include religious freedom 15 and freedom of 
speech cases.16 In the landmark abortion case Roe v. Wade, 
the State of Texas argued that "apart from the Fourteenth 
Amendment, life begins at conception and is present 
throughout pregnancy, and that, therefore, the State has a 
compelling interest in protecting that life from and after 
conception."17 The situation where an argument over a 
compelling state interest will arise, similar to the example 
listed above in Roe, typically happens when the State is 
trying to prove that an action they are taking is necessary 
even though it may infringe upon a person's constitutional 
right. 18 

Evidence of the Court finding a state action that 
discriminates on the basis of race, as the admissions policy 
in Fisher achieves, is nearly non-existent. In his Fisher 
dissent, Justice Thomas gives a detailed account of this 
dearth of evidence: 

Under strict scrutiny, all racial classifications are 
categorically prohibited unless they are "necessary to 
further a compelling governmental interest" and 
"narrowly tailored to that end." This most exacting 
standard "has proven automatically fatal" in almost every 
case. And rightly so. "Purchased at the price of 
immeasurable human suffering, the equal protection 
principle reflects our Nation's understanding that [racial] 
classifications ultimately have a destructive impact on the 

15. See, e.g., Sherbert v. Verner, 374 U.S. 398 (1963). 
16. See, e.g., United States v. O'Brien, 391 U.S. 367 (1968). 
17. 410 U.S. 113, 159 (1973). 
18. See Stephen A. Siegel, The Origin of the Compelling State Interest Test 

and StnCt Scrutiny, 48 AM. J. LEGAL HIST. 355 (2006) (giving a detailed history of 
the "Compelling State Interest" test). 
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individual and our society." "The Constitution abhors 
classifications based on race" because "every time the 
government places citizens on racial registers and makes 
race relevant to the provision of burdens or benefits, it 
demeans us all." 19 

319 

Justice Thomas further articulated that there have been 
only two instances in which the Court justified the use of 
racial discrimination: 

[T)he Court has recognized only two instances in which a 
"[p)ressing public necessity" may justify racial 
discrimination by the government. First, in Korematsu, 
the Court recognized that protecting national security 
may satisfy this exacting standard. In that case, the 
Court upheld an evacuation order directed at "all persons 
of Japanese ancestry" on the grounds that the Nation was 
at war with Japan and that the order had "a definite and 
close relationship to the prevention of espionage and 
sabotage .... " Second, the Court has recognized that the 
government has a compelling interest in remedying past 
discrimination for which it is responsible, but we have 
stressed that a government wishing to use race must 
provide "a 'strong basis in evidence for its conclusion that 
remedial action [is] necessary."'20 

In contrast, Justice Thomas stated "the Court has 
frequently found other asserted interests insufficient."21 

Examples of interests that the Court deemed insufficient to 
be "compelling enough" to require a form of racial 
discrimination include the best interests of a child22 and the 
promotion of minority leaders. 23 

A simplified look at these decisions will demonstrate how 
shocking the Court's determinations have been. On one 
hand, the Court held that determining the best interest of a 
child (in a custody case) was not a compelling state 
interest.24 On the other hand, the Court in the following 
cases somehow held that a university's desire to attain a 

19. Fisher v. Univ. of Tex. at Austin, 133 S. Ct. 2411, 2422 (2013) (alteration in 
original) {citations omitted). 

20. Id at 2423. 
21. Id. 
22. Palmore v. Sidoti, 466 U.S. 429 (1984). 
23. Wygant v. Jackson Bd. ofEduc., 476 U.S. 267 (1986). 
24. Paln1ore, 466 U.S. at 433. 
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diverse student body is a compelling state interest. 
Apparently, the State should be more concerned with the 
racial makeup of a college classroom, than with looking out 
for its own children. 

A. Regents of the University of California v. Bakke 

The case of Regents of the University of California v. 
Bakke marked the first case where it was suggested that a 
diverse classroom could be a compelling interest.25 In Bakke, 
the challenged "action" was taken by the University of 
California Davis School of Medicine's admissions program, 
which reserved a specific number of seats for minorities as 
part of an affirmative action program.26 The trial court held 
that the program violated Title VI of the Civil Rights Act 
and the Equal Protection Clause of the Fourteenth 
Amendment.27 The court enjoined the University from 
considering respondent's race, or the race of any other 
applicant, in making admissions decisions.28 The Supreme 
Court of California affirmed this judgment.29 In writing the 
"majority opinion," Justice Powell affirmed the decision that 
the admissions program was unlawful.3° Four other Justices 
concurred in this judgment.31 This holding established two 
principles which still hold true today. First, the 
establishment of a "quota" system, where a university sets a 
specific number of seats for a particular race, is 
unconstitutional.32 Second, Justice Powell rejected any 

25. Joshua P. Thompson & Damien M. Schiff, Divisive Diversity at tbe 
University of Texas: An Opportunity for the Supreme Court to Overturn Its Flawed 
Decision in G111tter, 15 TEX. REV. L. & POL. 437, 444 (2011). 

26. 438 U.S. 265, 269-70 (1978). 
27. Id. 
28. Id. at 270. 
29. Id. 
30. Id. at 271. 
31. Id. Justice Stevens, Chief Justice Berger, Justice Stewart, and Justice 

Rehnquist concurred in this judgment. Id Justice Brennan, Justice White, Justice 
Marshall, and Justice Blackmun would have held that the University's admissions 
policy was constitutional. Id. at 324. 

32. Id. at 288-91 (holding that a quota system would violate the equal 
protection clause). 
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notion that racial discrimination would be permitted to 
remedy past racial discrimination.33 

Neither of these holdings, however, are the reason that 
the Bakke case is relevant in the Fisher decision. In addition 
to the holdings listed above, Justice Powell decided to 
supplement his opinion by weighing in on whether he felt 
the University's goal of attaining a diverse student body was 
permissible. Powell reasoned that the attainment of a 
diverse student body "is a constitutionally permissible goal 
for an institution of higher education."34 In an effort to 
validate his opinion, Justice Powell makes two unconvincing 
references to past cases, in addition to an inconclusive 
"social study," all of which do little to prove his assertion. 

First, Powell references the Court's 1967 ruling in 
Keyishian v. Board of Regents of the University of the State 
of New York. 35 Powell includes the following quotation from 
Keyishian in his opinion: 

Our Nation is deeply committed to safeguarding academic 
freedom which is of transcendent value to all of us and 
not merely to the teachers concerned. That freedom is 
therefore a special concern of the First Amendment .... 
The Nation's future depends upon leaders trained 
through wide exposure to that robust exchange of ideas 
which discovers truth 'out of a multitude of tongues, 
[rather] than through any kind of authoritative 
selection.'36 

The use of this quotation from Keyishian to justify 
classroom diversity as a compelling state interest is 
misguided. The Court in Keyishian was ruling on whether 
faculty members at a state university could be required to 
sign a form stating that they were not a Communist in order 
to retain employment.37 Despite the misleading nature in 

33. Id. at 310. See also Grutter v. Bollinger, 539 U.S. 306, 323-24 (2003) 
(holding that racial discrimination would unnecessarily burden innocent third 
parties). 

34. Bakke, 438 U.S. at 311-12. 
35. 385 U.S. 589 (1967). 
36. Bakke, 438 U.S. at 312 (alteration in original) (quoting J{eyjshian, 385 U.S. 

at 603). 
37. l{eyishian, 385 U.S. at 592. 
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which Powell introduced this quotation, 38 no reading of the 
opinion in Keyishian could lead to a conclusion that the 
Court was indicating there was a compelling state interest 
in a diverse classroom. 39 

Second, Powell cites part of the 1950 Supreme Court case 
of Sweatt v. Painter to back his compelling interest 
assertion. 40 Powell pulls the following quotation from the 
Sweatt case: 

The law school, the proving ground for legal learning and 
practice, cannot be effective in isolation from the 
individuals and institutions with which the law interacts. 
Few students and no one who has practiced law would 
choose to study in an academic vacuum, removed from the 
interplay of ideas and the exchange of views with which 
the law is concerned.41 

There are a couple of glaring issues with the use of this 
statement by Justice Powell. For one, the Court in Sweatt 
does not reference any evidence or basis for the statement 
that "few students and no one who has practiced law would 
choose to study in an academic vacuum,"42 essentially 
making his opinion an unfounded assertion. Second, Justice 
Powell's use of the Sweatt case is incredibly misleading. The 
Sweatt case was a decision made when segregation was still 
in place, and addressed whether a black applicant should be 
admitted to the University of Texas (which was an all-white 
University at the time)43 because there was no equal option 
for black law applicants. Clearly the consideration of race in 
the admission policy involved in Sweatt is vastly different 
from the admission policy involved in Bakke. The reference 
to the Sweatt case is nothing more than a desperate reach to 
find precedent backing the approval of affirmative action.44 

38. Justice Powell went on to include part of the quotation a second time in his 
opinion. Bakke, 438 U.S. at 313. 

39. See generally Keyishian, 385 U.S. 589. 
40. 339 U.S. 629 (1950). 
41. Bakke, 438 U.S. at 314. 
42. Sweatt, 339 U.S. at 634. 
43. Id. at 631 n.1. 
44. Justice Powell's opinion in Bakke is generally considered the first case to 

refer to diversity as a compelling interest. See Jay P. Lechner, Learning from 



No. 2] Compelling Indeed 323 

Lastly, and maybe most convincing, is the meager 
evidence that Justice Powell uses to prove his assertion that 
a diverse student body is "essential to the quality of higher 
education."45 Powell states "[t]he atmosphere of 'speculation, 
experiment and creation'-so essential to the quality of 
higher education-is widely believed to be promoted by a 
diverse student body."46 However, the only support he gives 
to this assertion is a statement from the president of 
Princeton University.47 One statement from a university 
president can hardly be enough to conclude that a view is 
"widely believed." In fact, there is no mention of any 
concrete evidence presented by the University, at any point 
in the procedural history of Bakke, to prove that classroom 
diversity is so "essential" to the education process.48 One 
could conclude that, if it would have been relevant to the 
case, the plaintiff could have found a different university 
president, or other reputable faculty member, who would 
have testified that a "diverse student body" is not essential 
to a quality of education. 

Justice Powell's opinion in Bakke spans over fifty-five 
pages of the United States Reports.49 The portion of his 
opinion discussing diversity as a compelling interest only 
takes up roughly three of those pages. 50 Despite the fact that 
six opinions51 were written in Bakke, only Justice Powell 
opined that universities have a right to seek diversity in 
admissions to fulfill the mission of attaining a diverse 
student body.52 More interestingly, the University did not 
even rely on diversity as an argument to uphold their 

Experience: Why Racial Diversity Cannot Be a Legally Compelling h1terest in 
Elementa1y and Secondary Education, 32 S\V. U. L. REV. 201, 204 (2003). 

45. Bakke, 438 U.S. at 312. 
46. Id. 
47. Id. at 312 n.48. 
48. See generally id.; Bakke v. Regents of Univ. of California, 553 P.2d 1152 

(Cal. 1976). 
49. Bakke, 438 U.S. at 269-324. 
50. Id. at 312-15. 
51. See id at 267-68. 
52. Lechner, supra note 44, at 204. 
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admissions program. 53 The University's petition for 
certiorari only argued that their policy of "racial 
preferences" was valid because it was needed in order to 
combat the educational inequalities occurring at the time 
because of discrimination. 54 Nonetheless, Justice Powell felt 
the need to include in his opinion that race could be 
considered as a plus factor in a university's admission 
policy,55 a decision that has shaped the framework of 
affirmative action over thirty-five years later. 

Since this Court's splintered decision in Bakke, Justice 
Powell's opinion announcing the judgment of the Court has 
served as "the touchstone for constitutional analysis of race
conscious admissions policies."56 In the decades following the 
Bakke decision, the lower courts struggled to analyze Justice 
Powell's opinion, in particular whether diversity was truly a 
compelling interest.57 Many courts evaded the question and 
simply held that "racial preference" in admission policies 
failed a strict scrutiny test.58 Until 2003, it was clear that 
the lower courts were not convinced that the tiny portion of 
Justice Powell's opinion regarding a compelling interest was 
binding authority. 

B. Grutter v. Bollinger 

In 2003, the Supreme Court again addressed the issue of 
whether the use of racial discrimination in a university's 
admission policy was lawful in the case of Grutter v. 
Bollinger.59 In Grutter, the University of Michigan's 
admissions policy for their law school was challenged 
because it considered race as a factor when selecting 

53. Joshua P. Thompson & Damien M. Schiff, Divisive Diversity at the 
University of Texas: An Opportunity for the Supreme Court to Overturn Its Flawed 
Decision in Grutter, 15 TEX. REV. L. & POL. 437, 445 (2011}. 

54. Id. 
55. Id. 
56. Grutter v. Bollinger, 539 U.S. 306, 307 (2003). 
57. Lechner, supra note 44, at 205. 
58. Id. at n.29 (citing a list of cases holding that an admissions policy failed 

strict scrutiny). 
59. Grutter, 539 U.S. at 311. 
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applicants.6° The former Director of Admissions for the 
Michigan Law School stated at trial that race was being 
considered in order "to ensure that a critical mass of 
underrepresented minority students would be reached so as 
to realize the educational benefits of a diverse student 
body."61 Other members of the University faculty described 
"critical mass" as a "meaningful representation" that could 
not be quantified, but would "encourage[] underrepresented 
minority students to participate in the classroom and not 
feel isolated."62 Many believe that the use of the term 
"critical mass" was simply just a way to side-step having an 
official quota system, which was banned by the Court in 
Bakke.63 

Writing the majority opm10n, Justice O'Connor 
acknowledged the confusion in Bakke by pointing out that 
six different opinions had been written, with none 
commanding a majority of the Court. 64 Despite this fact, 
because Justice Powell's opinion "ha[d] served as the 
touchstone for constitutional analysis of race-conscious 
admissions policies," O'Connor analyzed his opinion at 
length before reaching her conclusion regarding whether 
classroom diversity was a compelling interest.65 After this 
long and essentially unnecessary analysis of Justice Powell's 
(and only Justice Powell's) opinion, Justice O'Connor 
proceeded to "hold that the Law School has a compelling 
interest in attaining a diverse student body."66 The 
reasoning given for this holding is frankly disturbing in 
nature: "The Law School's educational judgment that such 
diversity is essential to its educational mission is one to 
which we defer."67 

60. Id at 312-16. 

61. Id. at 318. 

62. Id 
63. Id. at 389 (Kennedy, J., dissenting) (referring to the concept of critical mass 

as a delusion to cover up a quota system). 
64. Id. at 322. 
65. Id. at 322-25. 

66. Id at 328. 

67. Id 
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Written a different way, but with the same meaning, 
Justice O'Connor has essentially stated, "The State's 
judgment that [blank] is a compelling interest is one to 
which we defer to the State's opinion." The danger of how 
much power that gives to the government needs no 
explanation. 

To be fair, the State obviously had to submit evidence of 
social studies and witnesses who opined that a diverse 
classroom yielded substantial benefits.68 However, Grutter 
also submitted similar evidence which concluded that racial 
balancing "actually impairs learning among black 
students."69 The District Court in Grutter held that the 
university's use of race in admissions was unlawful because 
there was no compelling interest in diversity. 70 Stated in a 
more intriguing way: the District Court, which heard all of 
the social study evidence and expert witness testimony first 
hand, did not believe the University had proven that 
classroom diversity rose to the level of being a compelling 
interest that could justify violating the Equal Protection 
Clause of the Constitution.71 The question of whose evidence 
was more convincing is irrelevant, as the case doesn't 
involve the question of whether the admissions policy was 
effective. The conflicting evidence does prove, however, that 
there is doubt as to whether attaining a diverse student 
body produces a substantial educational benefit. 

The Grutterholding was a 5-4 ruling, with Justices Scalia, 
Thomas, Rehnquist, and Kennedy all filing their own 
detailed dissenting opinions.72 Chief Justice Rehnquist 
argued that the admissions policy was simply a way to 
achieve racial balancing, which was clearly 
unconstitutional.73 Justice Thomas wrote a lengthy opinion, 

68. See id. at 330-33. 
69. Id. at 364. 
70. Id. at 321. 
71. See id. at 318-21 (providing witness testimony and summarizing the 

District Court's opinion that if attaining a diverse student body rose to a compelling 
interest, the School would be allowed to violate the Equal Protection Clause in 
certain circumstances). 

72. Id at 346-95. 
73. Id at 383. 
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describing in detail why the admissions policy violated the 
Equal Protection Clause and thus should have been found 
unconstitutional. 74 These dissenting opinions will be 
referenced more in Section Two, but it is worth noting at the 
outset how divided the Court was in deciding this case. 

C. Fisher v. Univeristy of Texas at Austin 

As previously mentioned, the recent 2013 case of Fisher v. 
University of Texas at Austin gave the Supreme Court 
another opportunity to review the issue of whether the 
Equal Protection Clause could be violated by a university to 
attain classroom diversity. 75 The case involved an 
admissions policy at the University of Texas that considered 
race as a factor in their admissions policy. 76 In deciding 
whether "attaining diversity" was a compelling state 
interest, the District Court and Court of Appeals both held 
that Grutter had established a precedent that classroom 
diversity was a compelling interest.77 Because of Grutter, the 
lower courts were forced to accept diversity as a compelling 
interest for the University. This did not stop some of the 
judges from filing opinions criticizing the opinion in Grutter, 
particularly about the Court's finding that a state university 
has a compelling interest in diversity. 78 

Many believed when the Supreme Court decided to hear 
the Fisher case that it was the opportunity for the Court to 
"right [their] wrong" from the past Bakke and Grutter 
opinions.79 Unfortunately, the Court declined to overturn 
Grutter on the question of diversity as a compelling 

7 4. See id. at 349-78. 
75. See 133 S. Ct. 2411, 2413 (2013). 
76. Id. at 2412. 
77. Fisher v. Univ. of Tex. at Austin, 631 F.3d 213, 234 (5th Cir. 2011) (citing 

Grutter v. Bollinger, 539 U.S. 306 (2003)), vacated, 133 S. Ct. 2411 (2013); Fisher v. 
Univ. of Tex. at Austin, 645 F. Supp. 2d 587, 593 (W.D. Tex. 2009) (citing Grutter v. 
Bollinger, 539 U.S. 306 (2003)), afl'd, 631 F.3d 213 (5th Cir. 2011), vacated, 133 S. 
Ct. 2411, (2013). 

78. See, e.g., Thompson, supra note 53, at 468-71 (detailing the concurring 
opinion of Judge Garza of the Court of Appeals which attacked Grutter holding on 
the compelling interest). 

79. See, e.g., id. at 487. 
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interest.80 The majority opinion only briefly addressed the 
issue of diversity as a compelling interest, stating only that 
Grutter had already established that racial classifications in 
admissions policies are constitutional. 81 Justice Scalia filed a 
concurring opinion to essentially note the Petitioners did not 
ask the Court to overrule Grutter, which is why he was 
joining the Court's opinion in full.82 Justice Thomas filed a 
concurring opinion in which he expressly stated "that [he] 
would overrule Grutter v. Bollinger. . . and hold that a 
State's use of race in higher education admissions decisions 
is categorically prohibited by the Equal Protection Clause."83 

While the Fisher Court went through a detailed analysis of 
the issue of how to apply strict scrutiny,84 it is clear that 
Justice Powell's framework from Bakke has been accepted 
as a general rule in race admissions cases. 

A summary of how "attaining diversity" became a 
compelling interest to a state university can be described in 
the following way: Justice Powell, in a miniscule portion of 
his Bakke opinion, stated he believed that there was a 
compelling interest in a racially diverse student body.85 This 
opinion was not joined by any other Justice on the Supreme 
Court,86 and the question of whether a university has this 
compelling interest was not even presented in the 
Petitioner's writ of certiorari to the Court. 87 This opinion 
held as the precedent for twenty-five years, a time which 
marked a period of confusion for lower courts who were 
attempting to apply the opinion to similar cases. Finally, the 
Supreme Court addressed the issue directly in Grutter, 
which affirmed that a compelling interest in diversity 
existed for any state law school simply because "the School 

80. Fisher, 133 S. Ct. at 2419. 
81. Id. 
82. Id. at 2422 (Scalia, J., concurring) (citing Grutter v. Bollinger, 539 U.S. 306 

(2003)) (implying that he was ready to overturn the Grutte1· decision if the 
opportunity had arisen in this case). 

83. Fisher, 133 S. Ct. 2422-24 (Thomas, J., concurring) (citing Grutter, 539 
U.S. 306 (2003)). 

84. See Fisher, 133 S. Ct. at 2422-24. 
85. Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 267 (1978). 

86. Id. 
87. Id. at 266. 
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said so."88 These steps have led to the remarkable conclusion 
state universities are allowed to engage in racial 
discrimination in their admissions policies because there is a 
compelling interest in attaining a diverse student body. The 
remainder of this essay will describe the glaring flaws that 
exist with this Court precedent. 

IL SOLVING THE MYSTERY: THERE REAL Y IS NO COMPELLING 
INTEREST 

The concept of a compelling state interest, which the 
Court can ultimately use to justify stripping someone of a 
constitutional right, has been widely criticized.89 While this 
criticism is appropriate, this essay focuses on arguing that 
no compelling interest exists in Fisher even considering the 
fact that the Court has judicially created the term 
compelling interest. 

The Supreme Court has found compelling interests in 
various types of situations. In 1976, the Court found that 
"deal[ing) with the reality or appearance of corruption" 
trumped a citizen's First Amendment rights.90 In 1981, the 
Court found that "national security" was a compelling 
interest that trumps a citizen's right to travel. 91 A complete 
list of cases where the Court has found a compelling interest 
would be a lengthy one, but one common concern surfaces 
from almost every opinion finding a compelling interest: the 
lack of an explanation as to why a certain interest is 
"compelling."92 

The Court's reluctance to explain why certain interests 
are compelling has led to the outcome that there is no clear 

88. See Grutte1; 539 U.S. at 329 ("The School said so," is referencing the fact 
that the Court defers to the State University on \Vhether a compelling interest 
exists). 

89. See, e.g., Stephen E. Gottlieb, Con1pelling Governn1ental Interests: An 
Essential but Unanalyzed Term in Constitutional Adjudication, 38 B.U. L. REV. 
917, 919 (1988) (noting that compelling interests lack a strong textual foundation 
in the Constitution). 

90. Buckley v. Valeo, 424 U.S. 1, 28-29 (1976). 
91. Haig v. Agee, 453 U.S. 280, 309 (1981). 
92. Gottlieb, supra note 89, at 932. 
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test for determining what exactly is a compelling interest.93 

Sometimes the Court has relied on a policy argument for 
finding a government interest.94 More frequently, the Court 
uses a balancing test by comparing the right being violated 
with the State interest to determine what is the appropriate 
action.95 "As a further result of this . . . the Court's 
treatment of governmental interests has become largely 
intuitive, a kind of 'know it when I see it' approach .... "96 To 
put it more bluntly, the Court can find a compelling interest 
anywhere it wishes. 

The danger of the Court having this much flexibility is 
becoming more dangerous as the Court becomes more 
politically motivated.97 In one of the most fundamental 
constitutional law cases in American history, Justice 
Marshall opined that the Court should avoid giving opinions 
on policy issues, and instead leave these decisions to the 
Legislature who is more suited to answer policy questions.98 

The Court has ignored this argument by Justice Marshall, 
and the result of this has been the creation of a long list of 
"compelling interests," similar to the ones found in Bakke, 
Grutter, and Fisher. 

A closer examination of what interest was found to be 
compelling in the Bakke progeny will properly highlight why 
the holdings in Grutter and Fisher were incorrect. While the 
majority in Grutter simply referred to "student body 
diversity" as a compelling state interest,99 Justice Thomas 
sought to "define with precision the interest being asserted 
by the Law School before determining whether that interest 
is so compelling as to justify racial discrimination."100 Justice 

93. Id. at 937. 
94. Id. at 923. 
95. Id. at 923-24. 
96. Id. at 937. 
97. See generally Lawrence Baum & Neal Devins, Split Definitive: For the 

First Time in a Centwy, the Supreme Court is Divided Solely by Political Party, 
SLATE (Nov. 11, 2011, 5:27 PM), http://www.slate.cornfarticles/news_and_politics/ 
jurisprudence/2011/11/supreme_court_s_partisan_divide_and_obama_s_health_ 
care_law.html. 

98. McCulloch v. Maryland, 17 U.S. 316, 423 (1819). 
99. Grutter v. Bollinger, 539 U.S. 306, 325 (2003). 

100. Id at 354 (Thomas, J., concurring in part and dissenting in part). 
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Thomas described the compelling interest recognized by the 
Court in the following manner: 

The Law School maintains that it wishes to obtain 
"educational benefits that flow from student body 
diversity." This statement must be evaluated carefully, 
because it implies that both "diversity" and "educational 
benefits" are components of the Law School's compelling 
state interest. Additionally, the Law School's refusal to 
entertain certain changes in its admissions process and 
status indicates that the compelling state interest it seeks 
to validate is actually broader than might appear at first 
glance. 101 

Thomas further concludes that the majority's opinion: 

[Clan only be understood in one way: Classroom 
aesthetics yields educational benefits, racially 
discriminatory admissions policies are required to achieve 
the right racial mix, and therefore the policies are 
required to achieve the educational benefits. It is the 
educational benefits that are the end, or allegedly 
compelling state interest, not "diversity."102 

As Thomas points out, the compelling interest that the 
Court recognizes is simply "an educational benefit."103 The 
obvious first issue with this "interest" is that there is no way 
one could conclusively state that a "diverse" student body 
leads to an educational benefit. 104 However, pretend for a 
moment that diversity is proven to yield an educational 
benefit. Is this a compelling interest that should deprive 
people of a constitutional right? Or consider the question a 
different way: "Can a school practice racial discrimination 
because the student body will receive an educational 
benefit?" If your answer is yes, then you have to be prepared 
to accept the following conclusions: 

1.) If a convincing number of social studies proved that a 
classroom of all Asian students produced an educational 

101. Id 
102. Id. at 355. 
103. Id 
104. See Deirdre M. Bowen, AmeI1·can Skin: D1'spensing 1vith Colorblindness 

and Critical Mass in A.iirn1ative Action, 73 U. PITT. L. REV. 339, 377 (2011) 
(conducting a study that led to the conclusion that diversity provides fe\V benefits 
for students of color). 
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benefit, then a State University could implement an 
admission policy that gave racial preference to Asian 
students over all other races. 105 

2.) A state university would also be justified in 
establishing an admission policy that gave preference to 
students of a particular religion, gender, or sexual 
orientation to "increase classroom diversity." 

3.) Any historically black college should implement an 
admissions policy which gives a preference to applicants who 
are not African-American. 

The dangerous outcomes that could flow from the 
affirmative action decisions of Grutter and Fisher should be 
fairly evident at this point. The Court has allowed a 
disputed educational benefit to be considered a compelling 
interest.106 The Court has also decided that a state 
university has the power to determine what admissions 
policies would lead to this educational benefit. 107 Combine 
these two facts together, and you are left with the outcome 
that a state university can racially discriminate as long as it 
can provide some proof that an educational benefit may 
result. A hypothetical educational benefit should clearly not 
be a compelling interest, particularly when the State has the 
power to determine ifit exists. 

Justice Thomas also attacked the majority holding in 
Grutter with a different question: what exactly was the 
"benefit" received by the State from the increased 
educational benefit?108 Put more simply, how does the State 
actually benefit from a slight increase in education at a 
State University?109 Thomas demonstrated that the 
government hardly received any real benefit from this 
hypothetical educational improvement. To validate this 

105. The conclusion that an all Asian classroom could lead to educational 
benefits is not completely far-fetched. See Dr. Soo Kim Abboud & Jane Kim, How 
do Asian Students get to tl1e Top of the Class, at http://www.greatschools.org/ 
parenting/teaching-values/ 481-parenting-stu den ts-t.o-the-top.gs?page=all. 

106. Grutter, 539 U.S. at 343. 
107. Id at 328. 
108. Id. at 358 (Thomas, J., concurring in part and dissenting in part). 
109. This question, of course, assumes for the purpose of argument that a 

benefit actually exists. Id. 
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assertion, Thomas pointed to a study that showed only six 
percent of the law students attending the University of 
Michigan actually took the Michigan bar exam. 110 Thomas 
went one step farther by making the following statement: 
"Michigan has no compelling interest in having a law school 
at all .... "m Of course there are endless reasons why a State 
would want to have a law school. But is there a 
constitutionally compelling interest in having one? Justice 
Thomas did not believe this was the case. In 1982, the Court 
expressly stated that "Public education is not a 'right' 
granted to individuals by the Constitution."112 Thomas 
supplements this holding by pointing out that five states (in 
the year Grutter was decided) did not even have a law 
school. 113 A State can articulate many reasons why it would 
want to have a State law school, in the same manner it could 
articulate why it would want an amusement park, 
professional sports team, or casino. But to conclude that a 
law school has a compelling interest in not only having a law 
school, but a law school that has the power to racially 
discriminate in their admissions policy, cannot be justified 
under any constitutional analysis. 114 

The elephant in the [Court]room is clear and worth 
mentioning. The University of Michigan in Grutter 15 and 
the University of Texas in Fisher16 wanted to increase their 
low number of minority applicants, particularly the number 
of African-American applicants. 117 There is nothing wrong 
with this goal. In fact, it is an admirable that the Supreme 
Court clearly believes this, and has thus gone to great 
lengths to find racially discriminatory admissions policies 
valid. However, the end result (more diversity in the 

110. Id at 359. 
111. Id at 358. 
112. Plyler v. Doe, 457 U.S. 202, 221 (1982) (citing San Antonio Indep. School 

Dist. v. Rodriguez, 411 U.S. 1, 35 (1973). 
113. Grutte,; 539 U.S. 357-58. 
114. See generally U.S. CONST. amend. XIV, § 1 (explaining ho\v the Equal 

Protection Clause prohibits states from denying a person within its jurisdiction 
equal protection). 

115. Grutte,; 539 U.S. at 316. 
116. Fisher v. Univ. of Tex. at Austin, 133 S. Ct. 2411, 2416 (2013). 
117. Grutte,; 539 U.S. at 382. 
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classroom) cannot be justified by the means (racial 
discrimination). Racial discrimination is not the answer to 
attaining racial diversity at a State University. 

The question of whether the admissions policy in Fisher 
can be achieved by other "less restrictive means" will likely 
be addressed when the case is remanded. 118 Clearly there 
must be other alternatives to increase classroom diversity 
that doesn't involve racial discrimination, whether it is 
through modified recruitment strategies or possibly 
improving high school education in areas with greater 
minority populations. Regardless, the primary argument 
this essay attempts to convey is that classroom diversity, 
regardless of how "honorable" of a goal it may be, cannot be 
validly attained through a form of racial discrimination. 

Ill. THE FISHER DECISION LOSES SIGHT OF THE BASIC 
PRINCIPLES IN BROWN V. BOARD OF EDUCATION 

The Fourteenth Amendment provides that no State shall 
deny to "any person oflife, liberty, or property, without due 
process of law; nor deny to any person within its jurisdiction 
the equal protection of the laws."119 "The Constitution was 
written to be understood by the voters [ordinary citizens]; its 
words and phrases were used in their normal and ordinary 
as distinguished from technical meaning."120 The words "No 
State shall deny ... to any person ... equal protection of the 
law" is a fairly straightforward assertion. Everyone gets 
treated equally under the eyes of the law. The Court has 
acknowledged that "[t]he American people have always 
regarded education and [the] acquisition of knowledge as 
matters of extreme importance."121 It should logically follow 
that the Fourteenth Amendment prevents a State from 
denying any person equal protection of this important right. 

118. Fisher, 133 S. Ct. at 2422 ("The judgment of the Court of Appeals [was] 
vacated, and the case [was] remanded for further proceedings consistent with this 
opinion."). 

119. U.S. CONST. amend. XN, § 1 (emphasis added). 
120. United States v. Sprague, 282 U.S. 716, 731 (1931). 
121. Meyer v. Nebraska, 262 U.S. 390, 400 (1923). 
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In the legendary civil rights case of Brown v. Board of 
Education, 122 proponents of segregation attempted to justify 
their position by arguing that educational benefits would 
result. 123 The Court emphatically rejected this argument in a 
unanimous opinion.124 Interestingly, when compared to the 
evidence presented in Grutter, 125 the evidence relied on by 
the school boards in Brown to show they had a compelling 
interest in racial discrimination was actually more 
convincing. The school boards in Brown only made the 
argument that if segregation occurred, white parents would 
move their kids to private schools, and the public education 
system in the state would fail. 126 The University in Grutter 
claimed that racial diversity would benefit the State 
school.127 This claim was merely hypothetical however, as 
there was no undisputed proof this would result from their 
racially discriminatory admissions policy. However, the 
school board's argument that public schools would shut 
down in the wake of desegregation became a reality in 
certain parts of the country.128 The Brown Court properly 
ignored this evidence, because regardless of these facts, 
segregation was a violation of the Equal Protection 
Clause.129 

The Brown Court overturned the infamous "separate but 
equal" decision handed down previously in Plessy v. 

122. Brown v. Bd. ofEduc. of Topeka, 347 U.S. 483, 489-90 (1955). 
123. Fishe,; 133 S. Ct. at 2425. 
124. Brown, 347 U.S. at 486, 495-96. 
125. Grutter v. Bollinger, 539 U.S. 306, 318-21 (2003) (providing a recap of the 

evidence introduced by the University at trial, ,vhich the District Court ultimately 
found to be unlawful). 

126. Fjsher, 133 S. Ct. at 2425 ("The true victims of desegregation, the school 
board asserted, would be black students, ,vho \vould be unable to afford private 
school." (citing Davis v. School Ed. of Prince Ed,vard Cty., O.T. 1952, No. 191 p. 
31)). 

127. Grutte1; 539 U.S. at 330 (referring to the mysterious "important and 
laudable" benefits that come from attaining a diverse student body). 

128. Fisher, 133 S. Ct. at 2425-26. Public schools in Prince Ed\vard County 
closed from 1959-1964 following the desegregation of public schools. 

129. Id Segregation, although clearly more egregious than an admissions policy 
favoring a specific race, does share the similarity that both are forms of racial 
discrimination in the state school admission policy. 
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Ferguson. 130 Plessy is widely considered one of the worst 
opinions ever handed down by the Supreme Court.131 

Unfortunately, many believe that the opinion of Grutter 
(and now Fisher) is similar to Plessy, and equally as 
abysmal. 132 This comparison is sadly well grounded. 
Consider the following passage from the majority opinion in 
Plessy. 

The object of the [fourteenth] amendment was 
undoubtedly to enforce the absolute equality of the two 
races before the law, but, in the nature of things, it could 
not have been intended to abolish distinctions based upon 
color, or to enforce social, as distinguished from political, 
equality, or a commingling of the two races upon terms 
unsatisfactory to either. Laws permitting, and even 
requiring, their separation, in places where they are 
liable to be brought into contact, do not necessarily imply 
the inferiority of either race to the other, and have been 
generally, if not universally, recognized as within the 
competency of the state legislatures in the exercise of 
their police power. 133 

Just like the Court in Grutter, the Plessy Court 
aclmowledges equality should be enforced, and yet still holds 
that the racial discrimination by the State is valid. A second 
passage from Plessy presents an even more chilling 
similarity to the opinion in Grutter. "So far, then, as a 
conflict with the fourteenth amendment is concerned, the 
case reduces itself to the question whether the statute of 
Louisiana is a reasonable regulation, and with respect to 
this there must necessarily be a large discretion on the part 
of the legislature."134 Just as the Grutter Court "deferred" to 
the State to determine if that there was an interest in a 
racially discriminatory admissions policy, the Plessy Court 
also deferred to the discretion of the State to determine if 
there is an interest in segregation. In both decisions, the 

130. 163 U.S. 537 (1896). 

131. Akhil Reed Amar, Plessy v. Ferguson and the Anti-Canon, 39 PEPP. L. REV. 
75, 76 (2011). 

132. See Stephen J. Caldas, The Plessy and Grutter Decisions: A Study in 
Contrast and Comparison, 67 OHIO ST. L.J. 67, 73 (2006). 

133. P!essy, 163 U.S. at 544. 
134. Id. at 550. 
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Court justifies allowing this "evil" by minimizing the nature 
of the fourteenth amendment violations, and avoiding 
directly addressing the constitutional issue that was present 
in both cases.135 

Justice Harlan, writing as the lone dissenter in Plessy, 
articulated that our Constitution is color-blind.136 "The law 
regards man as man, and takes no account of his 
surroundings or of his color when his civil rights as 
guarantied [sic] by the supreme law of the land are 
involved."137 Martin Luther King would later rephrase 
portions of Justice Harlan's dissent in his famous "I Have a 
Dream speech" in 1963 .138 Justice Harlan opined that the 
majority decision in Plessy would prove to be destructive in 
society.139 He was undoubtedly correct. "It is likewise 
conceivable that we will one day, collectively as a society, 
look back on the somewhat confused and paradoxical 
defense for racial preferences set forth by the Grutter 
majority as a clumsy attempt to circumvent both the letter 
and the spirit of the Fourteenth Amendment."140 

"[N]o State has any authority under the equal-protection 
clause of the Fourteenth Amendment to use race as a factor 
in affording educational opportunities among its citizens."141 

This was the plaintiffs argument in Brown that the Court 
emphatically endorsed. The decisions in Grutter and Fisher 
go in the opposite direction. The Grutter majority 
acknowledges their constitutional violation by admitting 
that racial discrimination in higher education will be illegal 
in 25 years. 142 Why would the "attainment of a diverse 
student body" be any less compelling 25 years from now? 
This statement clearly shows that the Court's decision is 

135. Caldas, supra note 132, at 75. 
136. Plessy, 163 U.S. at 559. 
137. Id 
138. Caldas, supz-a note 132, at 67. 
139. Plessy, 163 U.S. at 559. 
140. Caldas, supra note 132, at 81. 
141. Fisher v. Univ. of Tex. at Austin, 133 S. Ct. 2411, 2428 (2013) (Thomas, J., 

concurring) (quoting Tr. of Oral Arg. in Bro\vn v. Bd. of Educ., O.T. 1952, No. 8, p. 
7). 

142. Grutter v. Bollinger, 539 U.S. 306, 351 (2003). 
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truly an attempt to obtain racial balancing, rather than to 
further a made up compelling interest. The holding that 
"attaining a diverse student body'' was a compelling interest 
was merely an effort to create a politically correct and 
socially acceptable term for their judicial rulemaking. 

N. Conclusion 

The Court's attempt to "even the playing field" for 
minorities by implementing preferential treatment in 
admissions policies can be compared to treating a gunshot 
wound with a Band-Aid. The impact of these poorly decided 
affirmative action cases have already begun to impact other 
areas of society. For instance in 2011, the Department of 
Justice forced a Dayton Police Department to lower their 
written testing standards because too few African 
Americans were passing the test. 143 Instead of looking to 
ways to improve writing skills for African Americans 
interested in joining the Police Department, the government 
decided a better option was to lower the standards for 
incoming police officers, the people in charge of protecting 
citizens. Similarly, schools across the country have lowered 
standards at the grade school level in an effort to ensure 
that minorities meet expectations under the new No Child 
Left Behind policies.144 These government actions, modeled 
after the Court's action in allowing racial preference in 
admissions, do nothing to accomplish the noble goal of 
ensuring that all citizens have access to the same 
educational opportunities. 

The Court in Plessy established a policy of "separate but 
equal." The Court in Brown cleaned up this ruling by 
removing the "separate" part, and properly adhering to the 
Equal Protection Clause. Unfortunately, the Court in 

143. Dave Gibson, Justice Department Forces Local PoHce Departments to 
Lowel" Testing Standards, EXAMJNER.COM (Mar. 13, 2011), http://www. 
examiner.com/article/justice-department-forces-local-police-departments-to-lower
test-standards. 

144. See Autonomous Nonprofit Organization 'TV-Novosti,' Florida Schools 
Require Less from Blacks and Hispam'cs Under neiv Education Standards, RUSSIA 
TODAY, http://rt.com/usa/florida-hispanics-education-blacks-582/ Oast visited Sept. 
21, 2013). 
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Grutter decided to remove the "equal" part of the Brown 
decision. The Fisher Court missed a pivotal opportunity to 
overturn Grutter. The next generation of college applicants 
will thus likely have to face admissions policies that practice 
a form of racial discrimination. 

"[I]f you favor some people over others, you are 
committing a sin. You are guilty of breaking the law."115 The 
writers of the Fourteenth Amendment understood this 
principle. The Court in Brown understood this principle. Our 
nation can only hope that a future Supreme Court panel will 
reestablish this principle that has now been lost with the 
Fisher decision; in the same way Brown reestablished this 
principle that was lost for many decades after Plessy 

145. James 2:9 (Ne\v Living Translation). 


