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In A Philosophy of International Law, Fernando R. Tes6n, a law professor at 
Arizona State University, aggressively argues against the traditional theoretical basis 
of international law and defends the position first formulated by Immanuel Kant in 
the famous essay Perpetual Peace. Kant's theory of international law "commits 
itself to normative individualism, to the premise that the primary normative unit is 
the individual, not the state."' This view is firmly built on the principle that the 
rights of a state are derived from the rights of the individuals who live within that 
state. If a state fails to serve, protect, and represent its people, any exercise of power 
by that state is morally illegitimate. In order for international law to be morally 
legitimate, states participating in the international arena must respect and protect 
human rights. 

Since the goal of international law is to serve and protect individuals, not the 
component states, respect for states or state sovereignty in the international 
community is a privilege that depends on several factors. One is that the state 
maintain its domestic legitimacy by adhering to "principles of internal justice."' 
Kant held the belief that it is only through "internally free" states that lasting 
international peace can be attained.3 

Teson' s modern reconstruction of Kant's theory and moral view on 
international law is an attractive interpretation that could yield highly beneficial 
results in our modern world of globalization, especially with the growing awareness 
of universal human rights. Applying Kant's principles could result in laws that 
would aid in protecting basic rights around the world by bringing sovereign countries 
into agreement. However, in attempting to do this, Kant's principles should not be 
applied to the extent of seizing or surrendering a state's sovereignty to create a world 
government. 

In contrast to Kant's theory, Tes6n explains that the traditional theory of 
international law focuses on the duties and rights of the state and a system of 
international relations whose primary goals are order and compliance, rather than the 
protection of the human rights of individuals.4 Traditional theory contends that a 
state's rights emerge from the independent nation's formation and existence, and do 
not flow from the rights of the people who live in the state. 5 While accepted 
foundations of international law "exalt state power," according to Tes6n, in order for 
international law and the exercise of state power to be morally legitimate, there must 
be "political consent" and respect for the rights of the people within a state.6 Tes6n's 
argument hinges on the Kantian concept that "a morally legitimate international law 
is founded upon an alliance of separate free nations, united by their moral 
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commitment to individual freedom, by their allegiance to the international rule of 
law, and by the mutual advantages derived from peaceful intercourse."' 

Tes6n strongly opposes and challenges the concept of statism based on a 
traditional view of state sovereignty.8 Two corollary principles of statism are 
nonintervention and the assumption that an established government represents the 
people subject to its power. Traditional sovereignty holds that a state is legitimate 
for international purposes as long as it has these three elements: territory, population 
and effective government.' Tes6n finds such propositions to be "conceptually and 
morally wrong" because established doctrine does not take into consideration 
individual human rights and morality as the basis for forming a legitimate sovereign 
state, which is a factor to consider when determining whether a state is justified in 
intervening in another state's affairs. 10 

Tes6n suggests two alternatives: "(l) [that] sovereignty is an instrumental value 
supported by moral reasons linked to human rights and respect for individual 
autonomy, and (2) [that] sovereignty admits of degrees, in that the moral reasons 
supporting an act of intervention compete against the moral reasons that support 
sovereignty."11 His argument, supported by Kantian theory, is that a state does not 
deserve protection from intervention merely by virtue of its sovereignty if it is not a 
legitimate state under the new, liberal definition of international law. 12 

Through the application of the principles from the Kantian theory of political 
morality, one can determine if a state is legitimate by establishing the sovereignty of 
the state. 13 Tes6n's argument centers on three main ideas.14 First, "a state is not a 
person," therefore its right to exercise sovereignty in "political decisions free of 
constraints from other governments" is not an intrinsic privilege as it would be for a 
human being to exercise freedom and autonomy. 15 Second, principles of "morality, 
logic, or rationality'' are not different when applied to international relations and 
foreign policy. 16 Finally, the statist position on the "presumption of agency ... 
cannot withstand scrutiny'' because a group of people is not necessarily represented 
by an organization, such as a tyrannical dictatorship, that bases its legitimacy on 
popular will. 17 Tes6n supports Kant's thesis by showing that it is wrong to treat 
morally illegitimate leaders as legitimate. 18 

Tes6n argues that a state's sovereignty derives from its internal legitimacy. 19 

This can be examined through both horizontal and vertical social contracts within a 
nation.20 The horizontal social contract binds together the citizens of a state "by the 
principles of justice that underlie a just constitution."21 The vertical social contract is 
the "agency relationship" shared by the citizens of the state and the people 
democratically chosen to fulfill official positions in order to act on the citizens' 
behalf.22 A breakdown of these social contracts can occur in two ways, rendering a 
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state illegitimate.23 When a government no longer represents its citizens' interests, it 
is rendered illegitimate, breaching the vertical contract.24 This occurs when human 
rights are seriously violated.25 In the alternative, if the horizontal social contract is 
destroyed, a state also becomes illegitimate.26 This may result from rebellion of the 
people or the division of the nation into smaller independent countries.27 Tes6n 
emphasizes that the horizontal contract "is derivative from individual rights" and 
protects the lives in common of the people of the state.28 Both the horizontal and 
vertical social contracts must exist concurrently for a state to be considered 
legitimate29 with its sovereignty protected it from intervention by foreign 
governments.30 Once a state becomes illegitimate, foreign governments may 
intervene.31 However, this may occur only if the intervening government has just 
cause and is itself legitimate.32 Tes6n briefly illustrates these principles by providing 
an example. "If the horizontal contract collapses, citizens do not have a claim to life 
in common anymore."33 Foreigners need no longer respect the state or society of 
that nation, although there remains a duty to preserve the individual human rights of 
this "group of individuals. "34 

According to Tes6n, two preconditions must occur before a state can intervene 
in the internal affairs of another. 35 First, it must have a just cause; the protection of 
human rights.36 Second, the intervening state's government must be legitimate and 
have the moral standing to prosecute a war, should that become necessary.37 

Without vertical legitimacy, for example, a government no longer represents its 
people, its contract breaks down, and it thus lacks the moral standing to command its 
people to fight.38 

Tes6n explores several interventions that occurred during the 20th century to 
illustrate the application of these principles. The abduction of Adolf Eichmann in 
1960 demonstrates the complications that arise in balancing the moral reasons 
supporting an intervention with those that maintain the state's sovereignty.39 

Eichmann, a Nazi war criminal living under a false name in Argentina, was abducted 
by Israeli agents and taken to Jerusalem.40 "[H]e was tried, convicted, sentenced to 
death, and hanged. "41 Since both the Argentine and Israeli governments were 
legitimate, Tes6n challenges whether Israel's intervention was morally sound.42 
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Since the "main justification of international acts, and international coercion in 
particular, is the defense of human rights," Tes6n reasons that punishing a war 
criminal no matter how evil he may be, "is a less compelling aim than a direct 
defense of human rights."43 Tes6n states that the "Israelis had two possible 
justifications for [intervening and] punishing Eichmann: retributive justice and 
deterrence."44 The author finds that both fail to link directly to the defense of human 
rights.45 Although a morally worthy cause existed, the humanitarian value of the 
intervention did not outweigh Argentina's legitimate state sovereignty.46 Even if the 
Israeli government had requested authorization and Argentina had refused 
permission, any Israeli intervention would have been unjustified, despite Jerusalem's 
attempt to accomplish an apparently moral objective. 

Applying the principles of intervention can pose a variety of dilemmas, 
particularly if the target state is legitimate but its government is not, as may be true 
in the aftermath of a coup d'etat. In this scenario, "assuming all other necessary 
conditions are met, acts of intervention are legitimate only if the], are directed 
against the [illegitimate] gove1711nent itself and its instrumentalities." 7 'This means 
that operations may not violate the human rights of the citizens or disrupt their life in 
common."48 Would it be acceptable for the United States to destroy Iraq's military 
arsenal, particularly its weapons of mass destruction, while assisting Iraqi citizens in 
the overthrow of Saddam Hussein?'' In such a case, sovereignty would not prevent 
intervention as long as it was directed solely against the government, not against the 
citizens.50 Intervention should not impose on the citizens' retained human rights and 
their right to a state and a life in common. ''Therefore, the operation must respect 
these rights and the local institutions that represent their freely chosen life in 
common."51 

It is axiomatic that an intervening state should use all possible means to protect 
the rights, lives, and property of a target state's citizens. Since military action will 
almost inevitably be accompanied by civilian losses, Tes6n raises the problem such 
losses cause in an intervention that values individual rights.52 A long-held theory on 
this issue is the doctrine of double effect.53 This holds that the incidental loss of 
innocent lives is acceptable in a 'just military action."54 The doctrine of double 
effect does not prohibit "incidental loss of lives ... if the intent of the just warrior is 
to obtain a military advantage, [and] not to victimize innocents, even if he can 
foresee the deaths of innocent people."55 Efficient action under this theory includes 
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the "weigh[ing of the] costs and benefits of war."56 Tes6n takes this view a step 
further by arguing that there must exist some sort of "rights-based justification for 
the incidental killing ofbystanders."57 Unfortunately, Tes6n's discussion of his new 
twist on the doctrine of double effect is somewhat limited. 

This book is, at heart, a plea for emphasis to be placed on the moral aspects of 
state sovereignty and intervention. Tes6n's highest priority is the protection of 
individual human rights. He argues that every state should adhere to these principles 
as a necessary condition to the state's participation in the international arena. 
Allowing an illegitimate regime to participate in the international forum would 
condone its unjust actions against its citizens and those of other states. Both Tes6n's 
theory and the Kantian perspective should have a place in the international law arena 
especially with the rise in the awareness and implementation of human rights law. 
To neglect the protection of universal human rights and allow a state to act as an 
entity apart from its citizens would be to abandon the idea that states exist not for 
themselves, but to serve, protect, and represent their people. Followed to its logical 
conclusion, such neglect would deny that human beings possess, and are entitled to 
the protection of basic fundamental human rights. 

Tes6n is thorough in his analysis of the normative theory of international law, 
analyzing other views on international law and comparing them to the liberal theory. 
Each of his other candidates, however, is rejected for not quite measuring up to the 
beneficial aspects of Kant's theory. Nevertheless, he is fair in his treatment of other 
international law theories and forthrightly addresses the weaknesses in his own 
arguments, which lends credibility to his work and creates an informative and 
enlightened debate. 
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