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INTRODUCTION 

In December 2004, the Hong Kong government announced that it 
would conduct a survey on public attitudes towards lesbians, gays, 
bisexuals and transgender people ("LGBT") and protective measures 
for them. 1 Unless the results showed that seventy to eighty percent of 
the public felt that there was no need to change the current policy, the 
government would issue a consultation paper to the public regarding 
various proposals on protective measures for LGBT such as the en-
actment of legislation barring sexual orientation discrimination (i.e. a 
sexual orientation discrimination ordinance ("SOD0")). 2 The proposal 
to enact an SODO has generated public debate. There has been strong 
opposition against enacting an SODO, especially from the religious, 
family value and education groups. 3 On April 29, 2005, the Hong 
Kong Alliance for Family published in a local newspaper a four page 
statement of opposition to the proposed legislation, bearing the signa-
tures of about 10,000 individuals and 370 organizations.4 A "one per-

LL.B. (HKU), P.C.LL (HKU), LL.M (Yale), Solicitor (Hong Kong, Eng-
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I Sexual Orientation Anti-discrimination Law Will Incite Ferocious Debates, 
ORIENTAL DAILY NEWS (P.R.C.), Dec. 27, 2004. See also Tim Cribb, HK to Debate 
Gay Rights, FRIDAE NEWS, July 29, 2004, available at http://www.fridae. 
com/newsfeatures/article.php?articleid= l 288&viewarticle= I. 

2 Id. 
Ravina Shamdasani, Church and Family Groups Object to Legislation for 

Gays, S. CHINA MORNING POST, April 25, 2005, at 3. Sylvia Hui, Tough Battle 
Ahead for Gay Groups, THE STANDARD, April 25, 2005. http://www.thestandard. 
com.bk/news_ detail.asp?pp _ cat=&art_ id=6894&sid=&con _ type= I &d _ str=2005042 
5&sear_year=2005. 

4 Ravina Shamdasani, Gays Hit Back Over Religious Group's Ad, S. CHINA 
MORNING POST, May 3, 2005, at 3. Hong Kong Alliance For Family Published Ad-
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son, one letter" campaign was organized to encourage people to write 
to the government to express their opposition to an SOD0.5 Subse-
quently, the government received 50,000 submissions opposing legis-
lation against sexual orientation discrimination. 6 Meanwhile, gay and 
lesbian organizations organized the first gay rights parade in Hong 
Kong on May 16, 2005, to mark the first International Day Against 
Homophobia and fan the flame for passing an SODO. 7 The organizers 
claimed the event attracted approximately 350 paiiicipants. 8 

Like debates over "gay rights" issues in other countries, public de-
bate over the proposed SODO is clouded with emotion. Gay activists 
argue that those opposing SODO are conservatives motivated by "ho-
mophobia" and disapproval of homosexuals. 9 However, this article 
argues that the real issue in the SODO debate is not about hatred or 
"homophobia," but rather concerns the practical ramifications an 
SODO may have in depriving the civil liberties of citizens who oppose 
homosexual ( or bisexual) conduct. These civil liberties include spe-
cifically the constitutional right to freedom of speech and conscience, 
free exercise of religious belief and expressive association. Part I of 
this article will discuss how sexual orientation anti-discrimination laws 
have deprived citizens of civil liberties in the workplace, on campuses, 
and other venues in the United States and Canada. Part II will discuss 
the lessons Hong Kong can learn from over two decades of North 
American expenence m developing sexual orientation anti-
discrimination laws. 

vertisement Opposing the Government's Survey on Homosexuality, MING PAO 
DAILY NEWS (P.R.C.), April 29, 2005, at A31-33. On July 26, 2005, the Hong Kong 
Baptist Convention also published a one page advertisement opposing the proposed 
legislation. Churches Attack Sexual Orientation Discrimination Legislation. Liberals 
Worry About Loss of Votes, MING PAO DAILY NEWS (P.R.C.), July 27, 2005. 

5 Hui, supra note 3. 
6 Ravina Shamdasani, No Anti-bias Law for Gays, Urge 52,000, S. CHINA 

MORNING POST, Aug. 22, 2005, at 3. See also 50,000 Submissions Received Against 
Legislation Against Sexual Orientation Discrimination. MING PAO DAILY NEWS 
(P.R.C.), September 1, 2005. 

7 Ravina Shamdasani, Gays to March for Equality Law, S. CHINA MORNING 
POST, May 13, 2005. See also Norma Connolly, Hundreds March for Law to Protect 
Gays, S. CHINA MORNING POST, May 17, 2005, at 3 [hereinafter Hundreds March]. 
See also J" Int'/ Day Against Homophobia (Hong Kong Parade), http://516.wchk.org 
(last visited February 20, 2007). 

8 Hundreds March, supra note 7. 
9 Tim Cribb, HK's Gays and Lesbians to March Against Homophobia on 

May 16, FRIDAE NEWS, May 12, 2005, http://www.fridae.com/newsfeau-
tures/printer.php?articleid=l440. See also 350 Take to the Street Urging the Elimina-
tion of Homophobia, APPLE DAILY, May 17, 2005, atA40. 
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I. SEXUAL ORIENTATION ANTI-DISCRIMINATION LAWS VERSUS THE 
RIGHTS OF FREEDOM OF SPEECH AND FREE EXERCISE OF RELIGION IN 

THE WORKPLACE 

A. The Problem of "Harassment" 

Laws prohibiting employment discrimination on the basis of sex-
ual orientation in the United Kingdom, Canada, and some states of the 
United States, forbid employers, not only from taking into account a 
person's sexual orientation in making employment decisions (i.e. di-
rect discrimination), but also from subjecting an employee to "harass-
ment."10 Thus, employers have the responsibility to ensure no em-
ployees will be subject to harassment by other colleagues in the work-
place because of their sexual orientation. 11 Otherwise, both the ha-
rasser and the company (the employer) will be liable for damages to 
the employee being "harassed." For instance, section 6(3) of the 
United Kingdom Employment Equality (Sexual Orientation Regula-
tions) 2003 ("U.K. Employment Regulations") has codified the case 
law on this issue as it has developed in other countries and provides 
that "[i]t is unlawful for an employer, in relation to employment by 
him at an establishment in Great Britain, to subject to harassment a 
person whom he employs or who has applied to him for employ-
ment."12 Similarly, in Canada, the Human Rights Code ("Human 
Rights Code") bans sexual orientation discrimination with respect to 
employment. 13 The Ontario Human Rights Commission states in its 
Policy on Discrimination and Harassment Because of Sexual Orienta-

10 See Canadian Human Rights Act SOR/86-1082 (Can.); Equality Act, 2006, 
c. 3, pt. 3 (UK); Minnesota Human Rights Act, MINN. STAT. ANN. § 363A.03 (West 
2003); Law Against Discrimination, N.J. STAT. ANN. § 10:5-12 (West 2004). See 
also Sexual Orientation Discrimination in the Workplace, http:// 
nolo.corn/article.cfrn/Object!D/E7 6BEBE6-E l 94-46C l -983629F 17 557E86D/ (stat-
ing that seventeen states in the U.S. have adopted sexual orientation discrimination 
laws). 

II See Elizabeth Gillow, Harassment at Work, 317 BMJ 2 (1998), available at 
http://www.bmj.com/cgi/content/full/317/7163/S2-7163 (last visited Jan. 30, 2007); 
Winckworth Sherwood, Employers Vicarious Liability for Harassment, Aug. 2005, 
http://www.winckworths.co.uk/downloads/File/62 _3 _ d0202 _ 0.pdf (last visited Jan. 
29, 2007). 

12 The Employment Equality (Sexual Orientation) Regulations Sl/2003-1661 
(U.K.), http://www.opsi.gov.uk/Sl/si2003/20031661.htm (last visited Jan. 27, 2007) 
[hereinafter Employment Regulations]. 

13 Human Rights Code, R.S.O. ch. H.19, § 5(1) (1990). available at 
http://www.e-laws.gov .on.ca/DBLaws/Statutes/English/90h 19 _ e.htrn (last visited 
Feb 20, 2007). 
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tion ("Ontario Discrimination Policy") that "complaints alleging har-
assment because of sexual orientation can be accepted as complaints 
of discrimination because of sexual orientation."14 In 1998, the Hong 
Kong Home Affairs Bureau issued the Code of Practice Against Dis-
crimination in Employment On the Ground of Sexual Orientation 
("HK Code of Practice") "to facilitate self-regulation on the part of 
employers and employees in eliminating discriminatory practices in 
employment."15 It also bans sexual orientation harassment in the 
workplace. 

Problems arise as to what conduct will constitute "harassment" to 
homosexual or bisexual employees in the workplace. In the U.K. Em-
ployment Regulations, "harassment" is defined as unwanted conduct 
that violates a person's dignity or creates an intimidating, hostile, de-
grading, humiliating or offensive environment. 16 Section 10(1) of the 
Human Rights Code defines "harassment" as "engaging in a course of 
vexatious comment or conduct that is known or ought reasonably to be 
known to be unwelcome." 17 According to the Ontario Discrimination 
Policy, that would include "inappropriate conduct" which creates a 
"poisoned environment" for individuals because of their sexual orien-
tation.18 The court will apply an objective test in considering whether 
the conduct in question would fall into these definitions of "harass-
ment," considering all the circumstances including the subjective per-
ception of the complainant. 19 One single incident is sufficient to con-
stitute harassment if it gives rise to a "hostile" or "poisoned" work 
environment. 20 The HK Code of Practice defines harassment as "being 

14 Ontario Human Rights Comm., Policy on Discrilnination and Harassment 
Because of Sexual Orientation, http://ohrc.on.ca/English/publication/sexual-
orientation-policy.pdf, at 9 (last visited Nov. 15, 2006). 

15 Home Affairs Bureau, Code of Practice Against Discrimination in Em-
ployment on the Ground of Sexual Orientation, http://www.hab.gov.hk/en/policy _ 
responsibilities/the_ rights_ of_ the _individuals/ sexual.htm (last visited Nov. 15, 
2006), at I. I. 

16 See Employment Regulations, supra note 12, at § 5(l)(a) and (b). 
17 Human Rights Code, R.S.O. 1990, Chap. H.19 § 10(1) (1990). 
18 Ontario Human Rights Comm., supra note 14, at 11-12. 
19 For instance, § 5.2 of the U.K. Employment Equality (Sexual Orientation 

Regulations) 2003 has codified the rule in this regard as follows: "conduct shall be 
regarded as having the effect [of violating a person's dignity; or creating an intimi-
dating, hostile, degrading, humiliating or offensive environment for that person] only 
if, having regard to all the circumstances, including in particular the perception of 
[the person in question], it should reasonably be considered as having that effect." 
Employment Regulations, supra note 12, at§ 5.2. 

20 Ontario Human Rights Comm., supra note 14, at 11-12. 
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subjected to unwelcome verbal or physical conduct on grounds of a 
person's sexual orientation."21 It may not matter whether the person 
making the statement or conduct intended to harass the complainant 
themselves on the basis of his or her sexual orientation; a person may 
be harassed because they are known to have friends of a different sex-
ual orientation. 22 

Such definitions of "harassment" are still vague, and whether con-
duct is unwelcome to a homosexual or bisexual employee is subject to 
interpretation. People with different value systems may come up with 
different interpretations of the same set of facts. Thus, whereas an em-
ployer may have never thought having a Post-it™ note at his table re-
minding himself to write a letter to oppose homosexual adoption could 
be "unwelcome" conduct giving rise to a hostile work environment, a 
homosexual employee may find it very offensive. 23 Therefore the 
broad interpretations of "harassment" can lead to many potential and 
unexpected lawsuits or complaints to the Equal Opportunities or Hu-
man Rights Commissions against employers. The following case pro-
vides an example. 

In 1994, John Dill, a male homosexual, filed a complaint with the 
Seattle Human Rights Department against Bryan Griggs, president of 
CPA Referral Service. 24 Dill claimed that Griggs had subjected him to 
a hostile work environment, violating Seattle's Fair Employment Prac-
tices Ordinance. 25 Dill's allegations were based upon three incidences. 
First, Griggs played conservative and Christian radio stations that 
conveyed anti-homosexual sentiments. 26 Dill claimed the Christian 
radio station offended him because it "constantly labeled [him] a 
sinner. "27 Additionally, Griggs posted a letter from a local 
Congresswoman who wrote that she shared Griggs' reservations about 
homosexuals serving in the military. 28 Third, Griggs had placed a note 

21 

22 
Home Affairs Bureau, supra note 15, at 2.1.c. 
Id. 

23 Steve Miletich, Gay Man Claims Hostility at Work, THE SEATTLE POST-
lNTELLIGENCER, June 21, 1994, at B4 [hereinafter Claims hostility]. 

24 Id. 
25 Seattle Municipal Code § 14.04.040, available at http://clerk.ci.seattle. 

wa.us/-public/codel.htm. This code section bans discrimination based on sexual 
orientation. 

26 Steve Miletich, Gay Man Withdraws His Co,nplaint Against Company, THE 
SEATTLE POST-INTELLIGENCER, July 7, 1994, at B2 [hereinafter Withdraws com-
plaint]. 

27 

28 
Claims hostility, supra note 23. 
Id. The letter was from U.S. Republican Jennifer Dunn, R-Bellevue. 
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on his desk in his office as a reminder to write a letter to the State 
Department of Social and Health Services opposing homosexual 
adoption. 29 Griggs explained that he played those radio stations 
because he had advertised on them and he wanted to ensure that his 
advertisement was 1eing broadcast. 30 He posted letters because he 
liked to promote participation in political issnes.31 Another 
homosexual employee signed an affidavit swearing that he had never 
perceived any anti-gay animus in the workplace. 32 Most importantly, 
Dill acknowledged he never objected to the radio shows or the 
postings and that his employer, Griggs, did not know he was gay when 
he hired him in October 1993 and did not know until Dill dropped a 
letter on his desk announcing that "I feel I must 'come out' and stop 
playing 'don't ask, don't tell"' in January 1994.33 By that time, Dill 
was only working as a volunteer at Griggs' firm waiting to be rehired 
because Griggs had laid him off earlier for lack of work. 34 The Seattle 
Human Rights Department launched a full-blown investigation over 
the matter after receiving Dill's complaints but Dill dropped the 
charges a few months later. 35 By that time, Griggs, who never had 
any intention to harass someone and who was an employer of only 
four people, spent $5,000 on legal defense for a problem he never 
knew existed. 36 

29 

30 

31 

Id. 
Id. 
Id. 

32 DAVIDE. BERNSTEIN, You CAN'T SAY THAT! THE GROWING THREAT To 
CIVIL LIBERTIES FROM ANTIDISCRIMINATION LAWS 29 (CATO Institute 2003). 

33 John Carlson, When Political Correctness Becomes Political Coercion, THE 
SEATTLE TIMES, June 21, 1994, at B4. Dill continued to say that "for the last 10 
years I have been going through the process of (accepting) who I am and what I 
cannot change. To continue the process I need to be in a supportive environment ... 
my prior employer has offered me a position in a Gay Friendly Environment. If you 
can promise me the same and assure me that I won't be subjected to material I would 
find offensive, I would like to hear from you." Id. See also Susan Gilmore, Gay 
Worker's Complaint a Test Case? Accused Boss Says Laws Are Being Used to Stifle 
Opposing Views, THE SEATTLE TIMES, June 16, 1994, at Bl; Claims hostility, supra 
note 23. 

34 

35 
36 

Carlson, supra note 33. 
Id. 
Id. 
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B. Anti-discrimination Harassment Policies and Compulsory Diver-
sity Training 

Harassment complaints and lawsuits have not only placed 
additional financial burdens on employers' shoulders to defend allega-
tions, but have also threatened the reputation of the companies. Thus, 
many companies have adopted a written anti-harrassment and 
discrimination policy which includes "sexual orientation" as a 
protected category.37 According to a report in 2003, 333 Fmtune 500 
companies have such a policy. 38 In addition, many require their 
employees to receive "diversity" or "sensivity training" on the subject 
of sexual orientation discrimination. 39 This training often focuses on 
teaching employees to accept homosexuality.40 However, an employee 
might object to the terms of the diversity policy or the compulsory 
requirement to attend the diversity training because of their objection 
to homosexual/bisexual conduct on religious or other grounds. In 
recent years, there has been an increasing number of cases filed in the 
United States under Title VII for religious discrimination and under 
the First Amendment for violations of free speech and free exercise of 
religion because employees have been fired or disciplined for refusing 
the training. 41 It appears that in cases where such conflicts arise, 
employers have chosen to compromise employees' right of free 
exercise of religion and free speech to avoid any potential sexual 
orientation discrimination claims. 42 

37 John W. Whitehead, Gays and Straights in the Work Force: Tolerance for 
other Viewpoints, RUTHERFORD INSTITUTE, Dec. 8, 2003, http://www.rutherford. 
erg/articles_ db/commentaiy .asp?record _id=255. 

38 Id. This is according to the information from Human Rights Campaign, the 
largest gay rights advocacy group in the U.S. Id. 

39 See id. For exan1ple, it was said that diversity training "has become as 
widespread among Minnesota employers as the state's mosquito population, and for 
some as annoying as well." Joe Field, Should Employees Be Reprimanded For Read-
ing Bibles During Mandated Diversity Training, MINNESOTA FAMILY COUNCIL, 
available at http://www.mfc.org/contents/article.asp?id=720 (last visited Nov. 15, 
2006). 

40 Amy Fagan, Worker Opposed to Gays Wins Suit, THE WASHINGTON TIMES, 
Apr. 7, 2004, at A I. 

41 See Altman v. Minnesota Dep't of Corr., 251 F.3d 1199, 1200 (81
h Cir. 

2001); Buonanno v. AT&T Broadband, L.L.C., 313 F. Supp. 2d 1069 (D. Colo. 
2004). 

42 Id. 
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In Buonanno v. AT&T Broadband, LLC,43 Albert Buonanno, a 
Colorado AT&T employee, was fired for refusing to sign a certifica-
tion agreeing to abide by the company's diversity policy which obli-
gated all employees "to fully recognize, respect and value the differ-
ences" of other employees, including sexual orientation.44 While Al-
bert Buonanno pledged to his supervisor and human resource manager 
that he was willing to comply with the prohibition against discrimina-
tion and harassment, 45 he explained that he could not sign the certifi-
cation promising to "value" or "agree" with homosexuality because 
his Christian beliefs deemed homosexual conduct as sinful behavior.46 

After his dismissal, Buonanno sued AT&T for religious discrimination 
and failure to accommodate his religious beliefs in violation of Title 
VII. Subsequently, the United States District Court for the Distr·ict of 
Colorado found AT&T liable for failing to accommodate Buonanno's 
religious beliefs and awarded Buonanno $146,269 for lost wages and 
emotional distress. 47 

In 1996, Betty Sabatino, a former bank vice president in Texas, 
met the same fate when she questioned the bank's policy protectin& 
employees from discrimination on the basis of sexual orientation.4 

During a question-and-answer portion ( called the "safe zone") of a 
training session on "fair employment practices," Sabatino asked why 
the company provided special considerations for employees because of 

43 313 F.Supp. 2d 1069. 
44 Id. at 1075-77. This diversity policy was part of a new AT&T Broadband 

Employee Handbook; Buonanno was asked to sign a certificate acknowledging his 
agreement to abide by the policies and rules contained therein. The handbook con-
tained the diversity policy with which Buonanno could not agree. It stated that all 
employees at AT&T should "fully recognize, respect and value the differences 
among all ofus." Id. at 1075. In the same text, AT&T gave sexual orientation pro-
tected status. Id. 

45 He said this to his supervisor and stated it in a letter to the Human Re-
sources Manager. Id. at 1075-76. See also Christopher P. Lenzo, My Protected Cate-
gory Trumps Yours! Bridging Conflicting Anti-discrimination Rights (2005), 
http://www.bnabooks.com/ababna/rnr/2005/lenzo.doc. 

46 Buonanno, 313 F. Supp. 2d at 1075. Buonanno said to his supervisors, 
"[a]s a Christian, I am supposed to love my neighbor, regardless of what their sexual 
orientation is, but I'm not supposed to value the lifestyle of any person that contra-
dicts the Word of God." ALAN SEARS ET AL.,THE HOMOSEXUAL AGENDA, 167-68 
(Broadman & Holman Publishers) (2003). 

47 Buonanno, 313 F. Supp. 2d at 1086. 
48 Ken Walker, Speaking Out Against Homosexuality Can Lead to Harass-

ment, Report Says, BP NEWS (May 4, 1998), http://www.bpnews. 
net/bpnews.asp?ID=2008. 
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their sexual behavior. 49 After the session, Sabatino' s supervisor said 
she was unprofessional to object to the policy. A month later, the bank 
fired her claiming "lack of confidence in her. ,,so 

In Altman v. Minnesota Department of Corrections,51 three 
Minnesota state prison guards were disciplined for reading their Bibles 
during a mandatory diversity training program entitled "Gays and 
Lesbians in the Workplace."52 In mid-1997, the guards were ordered 
to attend the training. However, after reviewing the training materials 
before the session, the guards concluded that the training was a "state-
sponsored indoctrination designed to sanction, condone, promote, and 
otherwise approve behavior and a style of life [they] believe to be 
immoral, sinful, perverse, and contrary to the teachings of the 
Bible."53 As a silent protest, they read their Bibles during the training 
session but never disrupted the trainers' presentations, which included 
topics like the need to rid the workplace of "heterosexism," - defined 
as "the belief in the superiority of heterosexuality over homosexuality" 
- and a list of "heterosexual privileges" which should apply equally to 
homosexuals such as the right to get married and the right to kiss af-
fectionately on the street. 54 After the session, the three employees 
received written reprimands for inappropriate and unprofessional 
conduct. 55 One of the trainers said the mere presence of the employees 
silently reading Bibles created a "hostile work environment," 
"intimidating" to the presenters. 56 The reprimands made two of the 
prison guards ineligible for promotions that were already in 
progress. 57 As a result, the prison guards sued the Minnesota 
Department of Corrections. In 2002, a nine-person jury unanimously 
found the Department liable for violations of the guards' free sFeech 
and equal protection rights as well as religious discrimination. 5 The 

49 Id. 
50 David Koenig, Bank Official Says She was Fired for Opposing Homosexu-

ality, Nov. 14, 1998, http://www.texnews.com/1998/texas/bankl 114.html. 
51 251 F.3d 1199. 
52 Id. at 1200. 
53 Id. at 1201 (citing appellant's complaint). 
54 Id. at 1200. See also Field, supra note 39. 
55 Altman, 251 F.3d at 1201. See also ACLJ, Minnesota Officials Guilty of 

Religious Discrimination For Punishing Employees Who Brought Bibles to Diversity 
Training Session, (2002) http://www.aclj.org/news/read.aspx?ID=481. 

56 See Alliance Defense Fund, A Huge Win For Freedom of Conscience in 
Minnesota!, (Aug. 20, 2002) http://www.alliancedefensefund.org/main!general/ 
print.aspx?cid=3089. 

57 Altman, 251 F.3d at 1200. 
58 Field, supra note 39. 
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guards were awarded damages of more than $78,000, including 
$60,000 in gunitive damages. 59 In 2003, a federal court upheld the 
jmy award. 

Likewise, Patrick Mooney, a devout Roman Catholic, was fired 
from his resident-assistant job at Carnegie Mellon Unversity in 
Pittsburgh in 1991 after he refused to wear a button with a gay-rights 
symbol during a compulsory training session entitled "Gay, Lesbian 
and Bisexual Issues."61 Mooney subsequently won an out-of-court 
settlement with the university. 62 

C. Censoring Employees ' Speech and Conduct 

To avoid potential legal liability, companies have also been 
"sanitizing" the workplace by broadly interpreting the definitions of 
"harassment" and "unwelcome conduct." Such broad interpretations of 
"harassment" results in diminishing rights of free speech for 
employees. For example, in the diversity training session held by the 
Minnesota Department of Corrections, the employees were told they 
should avoid discussing their heterosexual relationships and their 
children ( as homosexuals were still denied this heterosexual 
"privilege") in order to prevent making homosexual colleagues 
uncomfortable. 63 

Rolf Szabo, a twenty-three year veteran of the Eastman Kodak 
Company employed at Kodak's headquarters in Rochester, New York 
experienced a similar suppression of free speech rights. 64 Szabo 
received an e-mail from his supervisor regarding the annual "Coming 
Out Day." It began as follows: 

Today, Oct. 11 is the Human Rights Campaign's 15th annual 
National Coming Out Day for people who are gay, lesbian, 
bisexual and trans gendered. If one of your employees elects to 

59 Id. 
60 See Alliance Defense Fund, Another Big Win for Religious Freedom, Sept. 

3, 2003, http://www.alliancedefensefund.org/main/general/print.aspx?cid=2635. 
61 Stephen Goode, College Curriculums Add 'Queer Theo1y' To PC Lists -

Politically Correct - Includes Related Article on Patrick Mooney Case, May 22, 
1995, http://findarticles.com/p/articles/mi_ ml571/is _ n20 _ vl l/ai_ 16951836/print. 

62 The terms of the settlement are undisclosed. Id. 
63 Field, supra note 39. 
64 Joe Kavacs, Kodak Fires Man Over 'Gay' Stance, WORLD NET DAILY, 

October 24, 2002, http://www.worldnetdaily.com/news/article.asp? ARTICLE_ 
ID=29394. 
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'come out' at work, there are several things you can do to help 
that person feel comfortable in sharing his/her orientation in 
the workplace. 65 

213 

The e-mail continued with a "to-do" list. Szabo replied to the e-
mail stating "Please do not send this type of information to me 
anymore, as I find it disgusting and offensive. "66 His reply was 
dispatched to all recipients of the original e-mail (about 1,000 Kodak 
employees). 67 Shortly afterwards, a manager of Kodak sent a memo to 
all employees, saying that "[ w ]hile I understand that we are all free to 
have our own personal beliefs, when we come to the Kodak 
workplace, our behaviors must align with the Kodak Values."68 Szabo 
was later dismissed for refusing to sign an "Employee Comittment 
Plan" admitting that he was sorry for sending the e-mail and outlining 
steps to ensure a similar incident would not happen again. 69 According 
to Kodak's spokesman, in the company's view, Szabo's act of sending 
the e-mail to other employees in his department created the potential 
for a "hostile work environment."7° Kodak's actions in preventing a 
potential hostile work environment, in tum, created a hostile work 
environment for Szabo who was merely expressing his offense to the 
e-mail from his Kodak supervisor. 

IL SEXUAL ORIENTATION ANTI-DISCRIMINATION LAWS VERSUS 
FREEDOM OF SPEECH, FREE EXERCISE OF RELIGION AND FREEDOM OF 

EXPRESSIVE ASSOCIATION ON CAMPUSES. 

A. Silencing Students' Speech 

The cases discussed above show the powerful effects of sexual ori-
entation anti-discrimination laws in silencing any expression of views 
against homosexual conduct in the workplace, regardless of their sin-
cerity, because of companies' "better-safe-than-sorry" policies to 
avoid harassment charges. Since it is common for sexual orientation 
anti-discrimination laws to also prohibit educational institutions from 

65 

66 

67 

68 

Id. 
Id. 
Id. 
Id. 

69 According to Szabo, he was told that the alternative to signing the Em-
ployee Commitment Plan would be "termination." Id. 

7° C. Lisotta, Kodak Fires Worker for Anti-Gay Message, Oct. 31, 2002, 
http://uk.gay.com/headlines/l 793. 
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subjecting their students to harassment on the basis of their sexual ori-
entation, 71 it will not be surprising to see the same effect spill over to 
educational settings. 

In the United States, many public universities have established 
speech codes to censor speech and other expressions which may po-
tentially be offensive to homosexuals. 72 John Doe v. University of Mi-
chigan 73 provides an example of how the definition of "sexual orien-
tation harassment" has been interpreted so broadly by the university 
administration, even at the expense of students' free speech rights. In 
the 1980's, the University of Michigan's Policy on Discrimination and 
Discriminatory Harassment of Students in the University Environment 
("the Policy") prohibited speech relating to sexual orientation that 
"creates an intimidating, hostile or demeaning environment for educa-
tional pursuits."74 The University's records revealed instances where 
students were disciplined or threatened with disciplinary actions for 
allegedly harassing comments made in the context of classroom aca-
demic discussion. 75 

On one occasion, a graduate student was subject to a formal hear-
ing because he "openly stated his belief that homosexuality was a dis-
ease and that he intended to develop a counseling plan for changing 
gay clients to straight" during discussions in a social work research 
class. 76 Although the student was not found guilty of sexual orienta-

71 The U.K.'s Employment Equality (Sexual Orientation) Regulations 2003 
prohibits both sexual orientation discrimination and harassment at universities and 
institutions of higher and ftn1her education. In the case of harassment, §20.2 pro-
vides that: "it is unlawful, in relation to an educational establishment to which this 
regulation applies, for the governing body of that establishment to subject to harass-
ment a person who is a student at the establishment." Employment Regulations, su-
pra note 12, at §20.2. As such, the effects of sexual orientation discrimination law on 
the civil liberties of students and teachers are equally important to Hong Kong be-
cause the Hong Kong legislature is very likely to use the British legislation as refer-
ence to model its SODO should it decide to enact such legislation. After all, Hong 
Kong law used to model upon British law before 1997. It will not be sutprising that 
the Hong Kong legislature will continue to consider their legislation provisions as 
useful reference even after the handover. Furthermore, even the Sex Discrimination 
Ordinance of Hong Kong contains similar provisions which prohibit sex discrimina-
tion and harassment not only in workplace but also educational institutions. Hence, it 
is likely that an SODO, if enacted, will have similar provisions. See BERNSTEIN, 
supra note 32, at 59. 

72 BERNSTEIN, supra note 32, at 59. 
73 721 F. Supp. 853 (E.D. Mich. 1989). 
74 Id. at 856 (quoting the University of Michigan's speech code). 
75 Id. at 861, 865-66. 
76 Id. 
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tion harassment, the court found that "the fact remains that the Policy 
Administrator - the authoritative voice of the University on these mat-
ters - saw no First Amendment [Freedom of Speech] problem in forc-
ing the student to a hearing to answer for allegedly harassing state-
ments made in the course of academic discussion and research."77 On 
another occasion, a student in an entrepreneurship class was "per-
suaded" to accept "voluntary" sanctions because he read an alle~edly 
homophobic limerick during a public-speaking exercise in class. 7 The 
complaint for sexual orientation harassment against the student was 
dropped only after the student was forced to attend an educational 
"gay rap" session, to send a letter of apology to the Michigan Daily, 
and to apologize to his class. 79 The court found the University failed to 
handle these matters properly since they had sanctioned serious com-
ments made during classroom academic discussion. 80 The University 
also failed to consider the innocent intent of the speakers in deciding 
whether the harassment complaints should be pursued. 81 The speech 
code in the Policy was struck down for being too vague82 and over-
broad both on its face and as applied. 83 The Court commented that 
"[w]hile the Court is sympathetic to the University's obligation to en-
sure equal educational opportunities for all of its students, such efforts 
must not be at the expense of free speech."84 

The dispute involving Patrick Mooney, who was formerly an un-
dergraduate student at Carnegie Mellon University in Pittsburgh, pro-
vides another example. At Carnegie Mellon, a radical homosexual 
group put up posters advertising a film about the AIDS activist group 
ACT UP around the campus. 85 The poster featured a picture of Cardi-
nal John O'Conner next to a condom with the words "Know Your 
Scumbags" and "Stop the Church."86 Mooney made some negative 
remarks about the poster. 87 A visiting homosexual professor overheard 
his remarks and argued with Mooney. The professor then filed har-

77 Id. at 865. 
78 Id. 
79 Id. 
80 Id, at 866. 
81 Id. 
82 Id. at 866-67, 869. 
83 Id. at 864-66. 
84 Id. at 868. 
SS Goode, supra note 61. 
86 Id. 
87 Id. 
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assment charges against Mooney for attacking his homosexuality. 88 

Mooney was placed on probation by the University after he removed 
the poster to show his attorney. 89 The case attracted widespread atten-
tion in the press and the University dropped the harassment charges, 
but only after Mooney "had endured a senseless session with univer-
sity officials who questioned him about his Catholic faith and his mo-
tives in challenging the poster."90 

B. Silencing Teachers' Speech 

For any educational institution to function, the administration will 
- to a certain extent - dictate what professors will or will not talk about 
in a class and the subjects they will teach. 91 Again, threats of censor-
ship may result because of the vagueness of the guidelines on what 
constitutes "sexual orientation harassment." "[E]xtremely sensitive or 
politically motivated students" can take advantage of vague guidelines 
to launch harassment cases against professors whose viewpoints they 
find offensive. 92 Eventually, this may undermine universities' and 
other educational institutions' commitment to academic freedom in 
providing a free marketplace of ideas. For example, due to such sensi-
tive anti-harassment policies, professors may be prohibited from dis-
cussing in class the various harms of homosexuality to society and 
individuals which have been revealed in research data. The Canadian 
case of Kempling v. British Columbia College of Teachers93 is an 
alarming case which serves as an example of an educational body 
seeking to prevent a hostile environment for homosexual student 
groups at the expense of the free speech rights of teachers. 

Between April 1997 and July 2000, Christopher Kempling, a sec-
ondary school teacher and registered clinical counselor in British Co-
lumbia, Canada, wrote an article and six letters to the editor of a local 
newspaper. 94 The letters were published in his town's newspaper edi-
torial section. In the article and letters, Kempling expressed his oppos-

88 

89 
Id. 
Id. 

90 Id. See also Catholic League For Religious and Civil Rights, Catholic 
League's 1994 Report on Anti-Catholicism (1994), http://www.catholicleague.org 
/1994report/94education.htm. 

91 BERNSTElN, supra note 32, at 66. 
92 Id. at 67. 
93 [2005] BCCA 327. 
94 Id. at 'if 3. 
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ing views towards homosexual conduct. 95 He provided factual infor-
mation on rates of promiscuity and disease infection associated with 
homosexual conduct previously published in scholarly journals. 96 He 
explained many religions consider homosexuality to be immoral. Be-
sides it may be caused by negative psycho-social influences, and is 
nothing to be applauded. 97 As a result of these remarks, Kempling was 
convicted of conduct unbecoming a member of the British Columbia 
College of Teachers ("BCCT")98 and his teaching certificate was sus-
pended for a month. 99 Kempling a;pealed the conviction to the Su-
preme Court of British Columbia 10 and subsequently to the Court of 
Appeal for British Columbia. 101 The Court of Appeal found that Kem-
pling's published writings were discriminatory, including the follow-
ing statement: 

Gay people are seriously at risk, not because of heterosexual 
attitudes, but because of their sexual behavior, and I challenge 
the gay community to show some real evidence that they are 
trying to protect their own community members by making an 
attempt to promote monogamous, long lasting relationships 
and to combat sexual addictions. 102 

Even though Kempling had quoted research data to support his ar-
gument, the Court of Appeal held that his "statements about homo-
sexuals are based on stereotypical notions about homosexuality and 
demonstrate a willingness to judge individuals on the basis of those 
stereotypes." 103 Noticeably, the court's judgment failed to acknowl-
edge Kempling's research data supporting his argument. The court 

95 Id 
96 National Association for Research & Therapy of Homosexuality (NARTH), 

Canadian Teacher Harassed for Exposing Personal Views on Hon1osexuality, 
http://www.narth.com/docs/canteacher.html (last visited Feb. 24, 2007). 

97 Chris Kempling, Psy.D., R.C.C., Against the Current: The Cost of Speak-
ing Out For Orientation Change in Canada, June 13, 2005, 
http://www.narth.com/docs/current.html (last visited Feb. 27, 2007); See also Kem-
pling, 2005 BCCA 327. 

98 BCCT is a statutory body empowered to regulate the teaching profession in 
British Columbia. Kempling, 2005 BCCA 327 at 'If 2. 

99 Id. at'lf 5. 
10° Kempling v. British Columbia College of Teachers, [2006] l S.C.R. LEXIS 

162. 
IOI 

102 

103 

Kempling, 2005 BCCA 327. 
Id, at 'If 34, quoting Kempling's statements. 
Id.at 'll'l! 34-35. 
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also failed to provide an explanation of why Kemp ling' s statements 
were "stereotypical notions about homosexuality." 10 

In addition, the court held such discriminatory statements, al-
though made off-duty, had caused harm to the integrity of the school 
system as the views were linked to his professional position as a 
teacher. 105 The court wrote, "in his writings, Mr. Kempling has made 
clear that his discriminatory beliefs would inform his actions as a 
teacher and counselor." 106 Kempling wrote that "sexual orientations 
can be changed and the success rate for those who seek help is high. 
My hope is that students who are confused over their sexual orienta-
tion will come to see me." 107 He also wrote, "I refuse to be a false 
teacher saying that promiscuity is acceptable, perversion is normal, 
and immorality is simply 'cultural diversity' of which we should be 
proud."108 The court considered these statements to be evidence Kem-
pling was "committed to fulfilling his public and professional respon-
sibilities in an intolerant and discriminatory manner," and that his 
writings were sufficient to damage the integrity of the school system 
because they "undermined the core value of non-discrimination by 
denying homosexual students an education environment accepting of 
them."109 

The court's decision has a number of practical consequences. First, 
it suggests a teacher or counselor must never express at school any 
view against homosexual conduct for fear of creating an unwelcoming 
environment for homosexual students. He or she should also not ex-
press such views in public "in the capacity of a teacher or counselor" 
for that act alone would harm the integrity of the school because it 
would make outsiders feel the school is not going to provide homo-
sexual students a welcoming environment. This means a teacher can 
only voice such an opinion either anonymously or must not mention 
he or she is a teacher at all when in public. All teachers and counselors 
should therefore leave their views at home or church. They cannot do 
so even if they have evidence in support of their views because all 
such comments are likely to be considered merely "stereotypical no-
tions about homosexuality," hence creates a "poisoned" and non-
accepting environment to homosexual students even though such 

104 

105 

106 

107 

108 

109 

See generally Kempling, supra note 93, 
Id. at iJ 43. 
Id. 
Id. at iJ 44. 
Id. at iJ 34. 
Id., at ii 45. 
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views are genuinely held. This case shows how the "hostile environ-
ment" concept can in effect silence any view against homosexual con-
duct not only at schools but also in public. Although this case hap-
pened to a public school teacher, one cannot see why the same princi-
ple cannot apply to a person teaching at the university level. He or she 
may equally be accused of creating a hostile enviromnent for homo-
sexual students if he or she discusses the harms of homosexual con-
duct at school even if supported with research data as Kempling has 
done. 

C. Limiting Students' Freedom of Association 

Apart from the prohibition against harassment, sexual orientation 
anti-discrimination laws also prohibit direct discrimination of students 
on the basis of their sexual orientation. Section 20(1) of the U.K. Em-
ployment Regulations stipulates that it is unlawful for the governing 
body of educational establishments - such as universities and institutes 
of higher education - to discriminate against a person based on his 
sexual orientation 

(a) in the terms on which it offers to admit him as a student; (b) 
by refusing or deliberately not accepting an application for his 
admission as a student; or (c) where he is a student, (i) in the 
way it affords him access to any benefits; (ii) by refusing or de-
liberately not affording him access, or (iii) by excluding him 
from the establishment or subjecting him to any other detri-
ment.110 

Likewise, many universities in the United States (both private and 
public) have added sexual orientation to the list of protected classes 
covered by their anti-discrimination policies. 111 As a result, numerous 
cases have arisen in the past decade regarding the right of university 
student organizations, with religious, moral, or ethical beliefs against 
homosexual conduct, to discriminate on the basis of sexual orientation 
in selecting their members. 112 

110 Employment Regulations, supra note 12, at s. 20 ( emphasis added). 
"' Richard M. Paul III & Derek Rose, The Clash Between the First Amend-

ment and Civil Rights: Public University Nondiscrimination Clauses, 60 Mo. L. 
REV. 889, 889-890. (1995). 

"
2 See, e.g., Christian Legal Soc'y v. Walker, 453 F.3d 853 (7th Cir. 2006) 

(student Christian organization sued to have active status reinstated after it was 
stripped by the university); Christian Legal Soc'y Chapter at Ariz. State Univ. Coll. 
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On many of these occasions, universities have chosen to trump the 
students' First Amendment rights of freedom of association, free 
speech and free exercise of religion by compelling student organiza-
tions to promise not to discriminate on the basis of sexual orientation 
as a prerequisite for university recognition. Since the 1990s, there have 
been many cases where universities in the United States have threat-
ened to derecognize or have derecognized religious student organiza-
tions for refusing to sign and adhere to the university's sexual orienta-
tion anti-discrimination policy. 113 By doing so, universities are forcing 
the student groups to close their doors or go "underground." 114 This is 
because only recognized student organizations can do the following: 
(i) have access to university funding ( e.g. student activity fee collected 
from students), (ii) meet on campus, (iii) reserve campus facilities, (iv) 
utilize university hosting of its website, (v) purchase goods through 
the university purchasing office, and (vi) advertise the group and/or its 
message in designated areas. 115 Thus, being derecognized prohibits a 
student group from receiving university funding, using the university's 
name, access to university facilities and office space, and advertising 
on campus. 116 The case of Alpha Iota Omega Christian Fraternity v. 
James Moeser117 illuminates the unsatisfactory state of this area oflaw 
which has been frequently criticized by legal scholars. 118 

Alpha Iota Omega Christian Fraternity ("AIO") is a student Chris-
tian organization at the University of North Carolina at Chapel Hill 
("UNC''). AIO's goal is "to uphold the Great Commission of Jesus 

of Law v. Crow, 2006 U.S. Dist. LEXIS 25579 (Christian student group brought suit 
for injunctive relief from University's decision to revoke status because of alleged 
discrimination based upon sexual orientation). 

113 Id. 
114 Mark A Snider, Viewpoint Discrimination by Public Universities: Student 

Religious Organizations and Violations a/University Nondiscrimination Policies, 61 
WASH. & LEE L. REV. 841, 842 n. 11 (2004). See also Victor T. Hu, Note, Nondis-
crimination or Secular Orthodoxy? Religious Freedom and Breach of Contract at 
Tufts University, 6 TEX. REV. L. & POL. 289, 295 (2001). 

115 See Alpha Iota Omega Christian Fraternity v. Moeser, Civil No. 
l:04CV00765, 2006 U.S. Dist. LEXIS 28065 I, 4 (M.D.N.C. 2006); See also Note, 
Leaving Religious Students Speechless: Public University Antidiscrimination Poli-
cies and Religious Student Organizations, 118 HARV. L. 2882, 2882 n. I (2005) 
[hereinafter Leaving Religious Students Speechless]. 

116 Id. 
117 Civil No. l:04CV00765, 2006 U.S. Dist. LEXIS 28065. 
118 See Paul & Rose, supra note 111, at 892. See, e.g. Hu, supra note 114, at 

295; Mark A Snider, supra note 114, at 841. 
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Christ by serving members of Greek letter organizations through 
evangelism and mentorship."119 Its by-laws stipulate: 

While Alpha Iota Omega Christian Fraternity, Inc. was estab-
lished to provide a constructive spiritual environment for col-
lege men, membership in this organization shall be open to all 
male individuals without regard to race, color, national origin, 
disability, age, or veteran status having met the qualifications 
described herein. However, due to the explicit Christian pur-
poses and tenets on which this organization is founded, mem-
bers shall be selected according to the standards set by the or-
ganization, in accordance with the statement of faith ( emphasis 
added). 120 

UNC requires all student organizations must abide by UNC non-
discrimination policy as a condition of official recognition. 121 Specifi-
cally, the policy requires that student organizations must agree that 
"membership be open without regard to ... sexual orientation." 122 In 
September 2003, AIO notified UNC it would not subscribe to the non-
discrimination policy to the extent that it "conflicted with the require-
ment that all AIO members and officers adhere to a Christian state-
ment of faith, adhere to tenets of belief, and conform to certain stan-
dards of conduct."123 One such Christian standard of conduct requires 
that sexual conduct should only take place in a marriage between one 
man and one woman. 124 Hence, AIO does not permit anyone who en-
gages in sexual conduct outside of marriage, whether heterosexual or 
homosexual, to participate as members or officers of AIO. 125 In re-
sponse, UNC removed AIO's information from the UNC website and 
froze AIO's account. 126 AIO's official recognition for the 2003-2004 

119 Alpha Iota Omega Christian Fraternity, Civil No. I :04CV00765, 2006 U.S. 
Dist. LEXIS 28065, at 3. 

120 Verified Complaint for Injunctive and Declaratory Relief and Nominal 
Damages at 11-12, Alpha Iota Omega Christian Fraternity v. Moeser, No. 
I :04cv00765 (M.D.N.C. Aug. 25, 2004). 

121 Alpha Iota Omega Christian Fraternity, Civil No. I :04CV00765, 2006 U.S. 
Dist. LEXIS 28065, at 4. 

122 Id. 
123 

124 

125 

126 

Id. at 5. 
Id at 6, n. 3. 
Id 
Id. at 6. 
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academic year was denied. 127 On August 25, 2004, AIO sued UNC on 
the ground that its non-discrimination policy had violated student's 
and AIO's constitutional rights of freedom of association for expres-
sive purposes, freedom of speech and free exercise of religion. 128 

While the case is still pending, on March 2, 2005, U.S. District Court 
Judge Frank Bullock Junior issued a preliminary injunction enjoining 
UNC from enforcing the non-discrimination policy against AIO until 
the trial. 129 Shortly afterwards, UNC issued a statement offering offi-
cial recognition to "student organizations that select their members on 
the basis of commitment to a set of beliefs." 130 In September 2005, 
AIO received official recognition for the 2005-06 academic year. 131 

What happened to AIO is not an isolated incident. In April 2000, 
Tufts University derecognized Tufts Christian Fellowship after the 
student group denied a leadership position to a member who had de-
cided to adopt a lesbian lifestyle. The university said the grouf s ac-
tion violated its sexual orientation non-discrimination policy. 13 Tufts 
subsequently repealed its decision due to public pressure. 133 

In 2004, Ohio State University ("OSU") threatened to derecognize 
the Christian Legal Society ("CLS") chapter because it would not al-
low non-Christians or homosexuals to hold office. 134 OSU claimed 
CLS was not pennitted to discriminate in such a manner because it 
violated the University's non-discrimination policy which provides 
that "[ d]iscrimination against any individual based upon ... religion 
[ or J sexual orientation ... is prohibited." 135 The CLS chapter filed suit 
against OSU on March 12, 2004. 136 Later, OSU agreed to change its 
non-discrimination policy to allow religious organizations to define 
h . b h' . 137 t e1r own mem ers 1p reqmrements. 

127 Id. at 7, n. 4. 
128 Id. at 8-9. 
129 Id. at 10. 
130 Id. at 11, n. 8. 
131 Id. at 11 
132 Hu, supra note 114, at 291. 
133 See Michael Paulson, Tufts Lifts Its Ban on Christian Group, BOSTON 

GLOBE, May 17, 2000, at B3. See also Hu, supra note 114, at 295. 
134 Alliance Defense Fund, Ohio State University Throws in the Towel, Agrees 

to Change Non-Discrimination Policy (Oct. 4, 2004), 
http://www.alliancedefensefund.org/news/pressrelease.aspx?cid=2811. 

135 Id. 
136 Id. 
131 Id. 
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Student religious organizations at the University of Missouri, 138 

the University of Illinois, 139 and the University of California - Hast-
ings College of Law140 have experienced similar problems. 141 Yet, it 
has been observed that whereas before 2005 universities usually re-
treated from their decisions to derecognize religious student groups in 
the face of public pressure, this is no longer the case. 142 While the law-
suit against UNC is still ongoing, some universities such as the Uni-
versity of California - Hastings College of Law (which is also facing a 
lawsuit from the CLS) have joined UNC in insisting that "every stu-
dent organization ... accept the nondiscrimination policy in order to 
be recognized, even in the face oflawsuits."143 

138 A Mormon student organization refused to sign an agreement to include 
into its constitution a sexual orientation non-discrimination clause. The university 
derecognized the group. The results of this case were not made public. See Paul & 
Rose, supra note 111, at 894. 

139 In 1993, University of Illinois denied Christian Legal Society's request for 
recognition because it refused to accept its sexual orientation non-discrimination 
clause. The university granted the group exemption from that policy and recognized 
it after extended negotiation and pressure from the National Christian Legal Society. 
See id. 

140 In Fall 2004, the University of California - Hastings College of Law derec-
ognized Hastings Christian Fellowship ("HCP") for its refusal to accept members 
and officers regardless their beliefs about homosexuality and religion. HCP com-
menced legal proceedings against the university in October 2004. See Pam Smith, 
Religious Groups Take Battle To San Francisco Campus, THE RECORDER, Oct. 20, 
2004, http://www.law.com/jsp/ article.jsp?id=l098608714153. "The University of 
California - Hastings College of Law derecognized Hastings Christian Fellowship 
for its refusal to accept members and officers regardless their beliefs about homo-
sexuality and religion. The plaintiffs in the suit against the University claim its anti-
discrimination policies are 'unfair to student religious organizations."' Id. 

141 In addition to the lawsuit against the University of California - Hastings 
College of Law, "similar suits are pending against Arizona State University, Penn-
sylvania State University and Washburn University on behalf of their law school 
chapters of the Christian Legal Society." See Mark Hansen, Christians on Campus: 
Legal Society Says Universities Must Let It Choose Members, Officers Based on 
Beliefs, 91 A.B.A. J. 12 (2005). These cases argued the universities had violated the 
student groups' rights of expressive association, right to freedom of speech and relig-
ion by failing to exempt them from the universities' nondiscrimination policies. Id. 

142 Leaving Religious Students Speechless, supra note 115, at 2883. 
143 Hansen, supra note 141, at 12 (quoting from the statement of Fran March, 

the spokeswoman for the University of California- Hastings College of the Law). 
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Ill. SEXUAL 0RJENTATION ANTI-DISCRJMINATION LAWS VERSUS 
FREEDOM OF EXPRESSIVE ASSOCIATIONS OF NON-RELIGIOUS PRJV ATE 

GROUPS, CLUBS, AND ORGANIZATIONS 

Laws prohibiting sexual orientation discrimination do not only 
conflict with First Amendment rights of freedom of expressive asso-
ciations and free speech on school campuses and in the workplace. As 
a result of gay activists pushing for sexual orientation discrimination 
laws in the United States, the rights of private non-profit, non-religious 
organizations have also been challenged. In Boy Scouts of America v. 
Dale, 144 James Dale, who had been a Cub Scout since he was eight, 
became an adult member and assistant scoutmaster in 1989. 145 Around 
the same time, Dale "came out" as a homosexual and became the co-
president of the Rutgers University Lesbian/Gay Alliance. 146 In 1990, 
a newspaper printed an interview with Dale about his advocacy of 
homosexual teenagers' need for a gay role model. 147 Subsequently, the 
Boy Scouts of America ("BSA") revoked Dale's membership because 
they "specifically forbid membership to homosexuals."148 Dale sued 
the BSA for violating New Jersey's public accommodations statute, 
which prohibits, inter alia, discrimination on the basis of sexual orien-
tation in places of public accommodation. 149 In response, the BSA 
asserted homosexual conduct is inconsistent with the values embodied 
in the Scout Oath and Law which it seeks to instill in young people (as 
stated in its general mission), and the organization did not wish to 
promote homosexual conduct as a legitimate form of behavior. 150 The 
New Jersey Supreme Court ruled in Dale's favor. 151 The United States 
Supreme Court, however, reversed the New Jersey Supreme Court 
decision and held in favor of the BSA on the following grounds: 

(i) The First Amendment of the United States Constitution 
premises that "the forced inclusion of an unwanted person in 

144 

145 

146 

530 U.S. 640 (2000). 
Id. at 644. 
Id. 

147 Id. at 645. 
14s Id. 
149 N.J. STAT. tit. 10 §5-4 (2004). 
150 Dale, 530 U.S. at 650 (quoting Democratic Party of United States v. Wis-

consin, 450 U.S. 107, 124 (1984)). 
151 Dale v. BSA, 160 N.J. 562, 624 (N.J. 1999) (holding the Boy Scouts is a 

place of public accommodation and subject to the provisions of the New Jersey Stat-
ute). 
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[ a J group infringes the group's freedom of expressive associa-
tion if the presence of that person affects in a significant way 
the group's ability to advocate public or private viewpoints." 152 

(ii) The Court accepts the BSA' s belief that homosexual con-
duct is inconsistent with the values embodied in the Scout Oath 
and Law, ptlTticularly with the values represented by the terms 
"morally straight" and "clean," which they want to instill in its 
youth members. It will not "promote homosexual conduct as a 
legitimate form ofbehavior." 153 

(iii) It is not the court's role to reject a group's expressed val-
b . d" . h h 154 ues ecause 1t JSagrees wit t em. 

(iv) To force the BSA to retain Dale as an assistant scoutmaster 
would violate the organization's right of expressive association 
because it "would significantly burden the Scouts' right to op-
pose or disfavor homosexual conduct." 155 Dale's presence in 
the BSA would "force the organization to send a message, both 
to the youth members and the world, that the Boy Scouts ac-
cepts homosexual conduct as a legitimate form ofbehavior." 156 

IV. WHAT LESSONS CAN HONG KONG LEARN FROM THE U.S. 
EXPERIENCE? 

225 

A. Mere Exemptions for Religious Institutions are Not Sufficient to 
Safeguard Citizens' Rights to Freedom of Speech and Religious 

Belief 

Many in support of enacting an SODO assert that citizens' rights 
to free exercise of religion will be safeguarded as long as an SODO 
provides exemptions for religious bodies and organizations. 157 Such an 

152 Id. at 648 (quoting New York State Club Ass'n., Inc v. City of New York, 
487 U.S. I, 13 (1998)). 

153 Id.at 650-51. 
154 Id. at 651. The court stated, "[a]s is true of all expressions of First Amend-

ment freedoms, the courts may not interfere on the ground that they view a particular 
expression as unwise or irrational." Id. (quoting Democratic Party of the United 
States, 450 U.S. at 124). 

155 Id.at 659. 
156 Id. at 653. 
157 On September 2, 2005, representatives from the religious sector in Hong 

Kong met with some Legislative Council members from the liberal camp. During the 
meeting, the Legislative Council members indicated their support for the government 
to enact an SODO and asked if the religious sector would support the legislation as 
long as an SODO provides exemptions for religious groups. Apparently, they 
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approach was adopted in the Equal Opportunities Bill ("EOB"). 158 

EOB was introduced into the Legislative Council 1994/95 session 159 

but was later defeated. 160 The EOB contained provisions prohibiting 
discrimination on the ground of"sexuality" 161 but provided exceptions 
for religious bodies: 

in connection with the performance of religious duties, and in 
areas such as the training and appointment of persons to per-
form such duties. In addition, the EOB also allows religious 
schools to discriminate in employment and educational matters 
to avoid inju2' to the religious susceptibilities of adherents of 
the religion. 16 

However, this line of thinking seems to be based on the assump-
tion that a person can or will only exercise his religious beliefs within 
the four walls of a religious institution but not in other venues. Such an 
assumption totally ignores the reality that religious beliefs will affect a 
believer's worldview, and accordingly, his daily conduct. A person 
will manifest the tenets of his religious beliefs not only in religious 
institutions but in his daily life. For instance, in Buonanno, because the 
plaintiffs religious beliefs led him to view homosexual conduct as 
sinful, he refused to sign a certification agreeing to "value" other em-
ployees' sexual orientation. 163 Likewise, a person whose religious be-
liefs or other beliefs ( e.g. based on research data) maintain homosex-
ual conduct will be harmful to a person engaging in such practices 
may wish to share what he believes with a homosexual or bisexual 
colleague at work or classmate at school not in order to "harass" but to 
show concern for that person's well being. 

thought that the interests of Christians and Christian bodies will be safeguarded as 
long as an SODO includes such exemptions. Opposing Sexual Orientation Anti-
discrimination Legislation. Religious Sector Fail in Lobbying the Liberal Camp, 
MING PAO DAILY NEWS (P.R.C.), Sept 3, 2005. 

158 Hong Kong Government Gazette, Legal Supplement No. 3, July I, 1994, pp 
C991-1275. 

159 Equal Opportunities: A Study On Discrimination On the Ground of Sexual 
Orientation A Consultative Paper, at ,i 5, http://www.qrd.org/qrd/world/asia/hong 
kong/legislative.report.on.discrimination-96 (last visited on Jan. 23, 2007) [hereinaf-
ter Equal Opportunities]. 

16° Carole J. Peterson, Hong Kong's First Anti-Discrbnination Laws and Their 
Potential Impact on the Employment Market, 27 HONG KONG L.J. 324, 332 (1997). 

161 Equal Opportunities, supra note 159. 
162 Equal Opportunities, supra note 159, at 11109. 
163 313 F. Supp. 2d at 1075. 



2007] WHAT'S THE CONTROVERSY REALLY ABOUT? 227 

Yet, many of the cases discussed have shown us an SODO, like the 
sexual orientation anti-discrimination laws in the United States, will 
affect citizens' rights of free speech and free exercise of religion be-
cause they will be at risk of facing harassment charges for expressing 
views about homosexuality in opposition to those held by homosexu-
als or bisexuals in the workplace, on campuses, and even in public like 
Chris Kempling did in his local newspaper. 164 Once enacted, an 
SODO may also result in the introduction of compulsory gay rights 
sensitivity or diversity training, as well as speech codes in the work-
place. One may argue these observations are pure speculation and may 
not happen in Hong Kong even if an SODO is enacted. However, that 
may just be wishful thinking considering most of the companies that 
have adopted the "better-safe-than-sorry" policies and have enforced 
strict speech code and compulsory diversity training are multi-
national, Fortune 500 companies 165 

- many of which have a presence 
in Hong Kong. 166 Hence, an SODO will effectively force a person to 
practice their religious beliefs at home or in religious institutions. A 
mere exemption provision for religious organizations in an SODO is 
not sufficient to safeguard citizens' rights of freedom of religion and 
free speech. 

B. The Real Legal Issue in the SODO Debate 

Each case previously discussed, as well as the whole SODO de-
bate, concerns more than a person's objection to homosexual or bisex-
ual conduct. The cases extend to the citizens' rights to freedom of 
speech and conscience, and free exercise of religious belief and ex-
pressive association, which are fundamental constitutional rights guar-
anteed to all Hong Kong residents under the Basic Law (the mini-
Constitution of Hong Kong). 167 These cases represent the people's 
right to raise objection to something they believe is wrong when it 

164 Kempling, 2005 BCCA 327. 
165 See Whitehead, supra note 37. 
166 Hong Kong Offshore Business Sectors (2006), 

http://www.lowtax.net/lowtax/html/hongkong/jhkobs.html. "Over 200 of the Fortune 
500 companies have a presence in the territory." Id. 

167 "Hong Kong residents shall have freedom of speech, of the press and publi-
cation; freedom of association, of assembly, of procession and of demonstration; and 
the right and freedom to form and join trade unions, and to strike." XIANGGANG JI 
BEN FA Art. 27. "Hong Kong residents shall have freedom of conscience. Hong Kong 
residents shall have freedom of religious belief and freedom to preach and to conduct 
and participate in religious activities in public." XIANGGANG JI BEN FA Art. 32. 
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contradicts their religious or personal beliefs - especially when such an 
objection is based upon scientific research findings which show the 
harms of homosexual or bisexual conduct - not only to the society but 
also to those engaging in such practices. This leads us to the real issue 
in the SODO debate. Given the restraints which an SODO may place 
on the rights of those who oppose homosexual conduct once it is en-
acted, why should the government be justified in granting a "protected 
class" status to those engaging in homosexual conduct under the anti-
discrimination law jurisprudence in Hong Kong and in essence decid-
ing "gay rights" should trump other citizen's civil liberties? 

In fact, it would be oversimplified to think the Hong Kong gov-
ernment should pass an SODO simply because there is alleged "dis-
crimination" against LGBT in Hong Kong or because people oppose 
homosexual practices. A perusal of the anti-discrimination laws in 
other common law countries such as the United States and the cases 
discussed above shows that anti-discrimination law is not about pro-
hibiting all discriminatory practices. Rather, it is about requiring the 
state or the courts to decide what kind of discriminatory practice or 
law should or should not be forbidden by law after carefully balancing 
all the interests in the society which may be affected by the deci-
sion. 168 This balancing exercise is necessary since a decision to protect 
the right of one group from certain types of discriminatory practice 
will deprive the freedom and rights of other groups of people. Hence, 
the state cannot try to deprive others of their rights in favor of another 
group of citizens without strong justification; and those who are asking 
the Hong Kong government to add LGBT as another protected class 
against discrimination (apart from sex, family status and disability) 
should bear the burden of proof that it is justified for the government 
to limit other's freedom for their benefit. 

Therefore, the next question is what criteria those advocating an 
SODO should satisfy before the government is justified in creating a 
prohibition against all potential forms of discrimination for LGBT in 
Hong Kong at the expense of others' civil liberties? Anti-

168 "It is an unfortunate fact of our constitutional system that the ideals of free-
dom and quality are often in conflict. The difficult and sometimes painful task of our 
political and legal institutions is to mediate the appropriate balance between these 
two competing values." per Judge Avem Cohn, John Doe, 721 F. Supp. at 853. For 
example, in this case, the court sought to safeguard the right to freedom of speech 
although it "is sympathetic to the University's obligation to ensure equal educational 
opportunities for all of its students." Id. at 868. See generally Dale 530 U.S. 640 
(showing the U.S. Supreme Court's effort in safeguarding the interests of right of 
expressive association despite the claims for "equality"). 
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discrimination laws only started to develop in Hong Kong a decade 
ago. 169 Since anti-discrimination law jurisprudence in Hong Kong is 
still in its embryonic stage and there is little binding case precedent to 
guide its development, 170 it will be helpful for Hong Kong to look to 
the development of anti-discrimination laws in other common law ju-
risdictions in developing its own criteria for adding protected groups 
to anti-discrimination laws. In particular, Hong Kong should look at 
the history of anti-discrimination law development in the United States 
which has the longest history of development in this area oflaw. 171 

The main sources of anti-discrimination law in the United States 
include the United States Constitution and case law interpreting the 
Constitution. The Equal Protection Clause of the Fourteenth Amend-
ment of the Constitution only prohibits discrimination against a "sus-
pect class." 172 The established suspect classes include race, national 
origin, and alienage; 173 sexual orientation is not included as a "suspect 
class" under the Constitution. 174 Any statute which discriminates on 
the basis of race, national origin, or alienage is presumed to be uncon-
stitutional and therefore invalid unless it can be proven the statute "is 
suitably tailored to serve a compelling state interest." 175 Groups who 

169 This began as Hong Kong legislature passed three anti-discrimination legis-
lation: Sex Discrimination Ordinance, (1995) Cap. 480 (H.K.).; Disability Discrimi-
nation Ordinance, (1995) Cap 487 (H.K.); and Family Status Discrimination Ordi-
nance, (1997) Cap. 527 (H.K.). 

170 See Peterson, supra note 160, at 325 for a summary of the development of 
antidiscrimination legislation in Hong Kong. See also Carole J. Peterson, Analysis: 
Implementing Equality: An Analysis of Two Recent Decisions Under Hong Kong's 
Anti-Discrimination Laws, 29 HONG KONG L.J. 178, 178 (1999). 

171 See CHRISTOPHER MCCRUDDEN (ed) ANTI-DISCRIMINATION LAW (New 
York University Press, 1991), at xi - xiv for a summary of the origin and develop-
ment of modern anti-discrimination laws. "Although legal protection of minorities, 
their aspirations and conditions of life developed in international law particularly 
during the 19th and the first part of the 20th Centuries, contemporary antidiscrimina-
tion law is largely a product of domestic jurisdictions after the Second World War 
and, for a considerable period of time, of the domestic law of one country in particu-
lar: the United States of America .... There were sustained attempts in the United 
States during the 1920s and 1930s to use legal means to counter [gross discrimina-
tion against black Americans] .... After the Second World War, however, anti-
discrimination law developed at a speed and intensity which quickly built up a so-
phisticated legal and conceptual basis, even if its effects were slow to be seen by 
those discriminated against." Id. at xii. 

172 U.S. CONST., amend. XIV. See also Romer v. Evans, 517 U.S. 620, 631 
(1996); City of Cleburne v. Cleburne Living Ctr., Inc. 473 U.S. 432, 440-41 (1985). 

173 City of Cleburne, 473 U.S. at 439-40. 
174 See U.S. CONST., amend. XIV. 
175 City of Cleburne, 473 U.S. at 440. 
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do not fall into the suspect class ( such as LGBT) can appeal to the pro-
tection of the Equal Protection Clause only if they are deprived of 
"fundamental rights" that all citizens enjoy such as the right to vote 
and to travel interstate. 176 A law will be upheld as valid under the 
Equal Protection Clause even if it discriminates against any group not 
considered a "suspect class" as long as it "bears a reasonable relation-
ship to the attainment of some legitimate governmental objective," 
which is an easier standard to satisfy. 177 Also, "the burden is upon the 
challenging party to negative 'any reasonably conceivable state of 
facts that could provide a rational basis for the classification."' 178 

The United States Supreme Court has held that to be a suspect 
class under equal protection jurisprudence, a group must prove it: 

(i) has suffered a history of purposeful discrimination (tend-
ing towards stereotype and stigma); 179 

(ii) is a class of people which "exhibits obvious, immutable, 
or distinguishing characteristics that define them as a discrete 
group" (thus minimizing individual responsibility and con-
trol); 1so 
(iii) is "politically powerless"; 181 and 
(iv) discrimination against the class is grossly unfair. 182 

United States courts have refused to accept homosexuals as a sus-
pect class since they have failed to establish the above criteria. For 
instance, the Court of Appeals for the Ninth Circuit concluded, and 
other courts have agreed, that "[h Jomosexuality is not an immutable 

176 Larry Houston, Suspect Class (March 6, 2004), http://banap.net 
/article.php3?id_article = 11. "The Equal Protection Clause commands that no State 
shall 'deny to any person within its jurisdiction the equal protection of the laws .... 
If a legislative classification or distinction 'neither burdens a fundamental right nor 
targets a suspect class, we will uphold it so long as it bears a ration relation to some 
legitimate end."' Vacca v. Quill, 521 U.S. 793, 800 (1997). See also Romer, 517 
U.S. at 632; Heller v. Doe, 509 U.S. 312, 319-20 (1993). 

177 BLACK'S LAW DICTIONARY 577 (8th ed. 2004). Romer, 517 U.S. at 632. 
178 Bd. of Trs. of the Univ. of Ala. v. Garrett, 531 U.S. 356, 367 

(2001 )( citations omitted). 
179 See Frontiero v Richardson, 411 U.S. 677 (1973) (plurality opinion). 
180 Bowen v. Gilliard, 483 U.S. 587, 602 (1987) (quoting Lyng v. Castillo, 477 

U.S. 635 n. 18 (1986). See also Massachusetts Bd. ofRet. v. Murgia, 427 U.S. 307, 
313-14 (1976); San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 28 (1973). 

181 San Antonio Indep. Sch. Dist., 411 U.S. at 28. 
182 Id. "These are the traditional indicia of suspectness which the Supreme 

Comt uses to determine if a group is a suspect class." Id. 
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characteristic; it is behavioral and hence is fundamentally different 
from such traits as race, gender, or alienage." 183 Besides, in contrast to 
other groups considered a suspect class, it has been suggested "[g]ays 
and lesbians have achieved unprecedented acceptance in America." 184 

Also, as one scholar stated, "as one of the most well-funded political 
lobbies in the nation, homosexuals do not have the political power-
lessness so clearly exhibited by African-Americans under slavery and 
segregation." 185 Thus, this fact lends credence to the belief that homo-
sexuals are not really in need of the same protection as those defined 
as a suspect class. 

These tests laid down by the United States Supreme Court to limit 
the groups protected under the Equal Protection Clause reflect the re-
alization of the need for a tenuous balance of social interests and civil 
liberties which will be affected by anti-discrimination laws. Similar 
tests may be adopted by the Hong Kong legislature in considering 
whether to include those engaging in homosexual conduct as a pro-
tected class. In that case, those supporting an SODO should bear the 
burden to establish that: (i) LGBT is a class of people which "exhibit 
obvious, immutable, or distinguishing characteristics that define them 
as a discrete group"; 186 (ii) in the context of Hong Kong, they have 
suffered a history of purposeful discrimination 187 (iii) based on criteria 
which are irrational; (iv) which result in substantial economic injury to 
them (mere injury to their feeling because others do not agree with 
homosexual or bisexual practices should not suffice); (v) that they are 
"politically powerless" (i.e. they are excluded from the political proc-
ess due to e.g. historical lack of education and lack of chance to vote 

183 High Tech Gays v. Def. Indus. Sec'y Clearance Office, 895 F.2d 563, 573 
(9th Cir 1990). See Ben-Shalom v. Marsh, 881 F.2d 454, 464 (7th Cir. 1989); 
Woodward v. United States, 871 F.2d 1068, 1076 (Fed Cir. 1989); Padula v. Web-
ster, 833 F.2d 97, 102 (D.C. Cir. 1987). 

184 See Shawn Zeller, Marching On, but Apart, THE NATIONAL JOURNAL, Jan 
12, 2002. 

185 Houston, supra note 176, (quoting Bill Murray, How Lawrence v. Texas 
Will Impact Marriage Law (June 2005), http://www.frc.org/get.cfin?i=PV03F01). 

186 See Bowen, 483 U.S. at 602 (quoting Lyng, 477 U.S. at 635, n. 18 (1986). 
See also Massachusetts Bd. of Ret., 427 U.S. at 313-14; San Antonio Indep. Sch. 
Dist., 411 U.S. at 28. 

187 See id 
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or run for office); 188 and (vi) discrimination against the class is grossly 
unfair. 189 

C. Hong Kong Should Learn from Other Countries' Experience 
Instead of Simply Blindly Importing their Laws 

What about the argument that many countries have also enacted 
sexual orientation discrimination legislation and Hong Kong should 
follow suit? This is an argument constantly raised by gay rights activ-
ists in Hong Kong in support of an SOD0. 190 However, Hong Kong 
should not blindly follow other countries and import their legislation 
without examining the practical effects such legislation has had on the 
society within those countries. Given the law in this area that has been 
developed in other countries - such as the United States - for over two 
decades as previously noted in this article, Hong Kong is indeed privi-
leged to have the opportunity to learn from other countries' experi-
ences. The increase in cases in the United States involving the conflict 
between free speech rights and anti-discrimination policies for homo-
sexuals indicates a continuing threat that these policies pose to free 
speech rights in the workplace. 191 The same effects spill over to uni-
versity campuses and even public school systems. These are important 
facts which Hong Kong legislators should not ignore in deciding 
whether to enact an SODO. Additionally, the government should con-
sider if such legislation would be suitable for Hong Kong in light of its 
particular circumstances. While sexual orientation anti-discrimination 
laws may be justified and necessary in countries with a long history of 
hate crimes and harassment and employment discrimination against 
LGBT, SODO supporters should prove to the government this is the 
case in Hong Kong in order to justify its enactment. 

188 See Bowen, 483 U.S. at 602; Houston, supra note 162 (quoting Bill Murray, 
How Lawrence v. Texas Will Impact Marriage Law (June 2005), 
http://www.frc.org/ get.cfin?i=PV03FO I.). 

189 See San Antonio Indep. Sch. Dist., 411 U.S. at 28. 
190 Sexual Orientation and Human Rights in Hong Kong, HONG KONG HUMAN 

RIGHTS MONITOR, http://www.hkhrm.org.hk/PR/sexualorientationpaper.htm (last 
visited Feb 21, 2007). In this report, the Hong Kong Human Rights Monitor argued 
that "[i]n light of human rights developments, it is imperative that Hong Kong re-
form its sexual orientation laws .... Governments around the world - ranging from 
Ecuador to Taiwan - are taking steps to protect the rights of sexual minorities. Hong 
Kong must not lag behind." Id. 

191 See Buannano, 313 F.Supp. 2d 1069; Altman, 251 F.3d 1199. 
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D. The Government Should Not Apply Anti-discrimination laws In 
Respect of Sexual Orientation to Private Non-Profit Clubs 

In 1996, the Hong Kong Home Affairs Bureau issued Hong Kong 
Equal Opportunities: A Study On Discrimination On the Ground of 
Sexual Orientation A Consultative Paper. 192 Paragraph 116 of the 
document states: 

"the Equal Opportunities Bill provides for general exceptions for 
charities and voluntary bodies. Under the exceptions ... voluntary 
bodies may lawfully discriminate in admission to membership and in 
the provision of benefits, facilities or services to members. It is for 
consideration whether such exemptions should be provided for in pos-
sible legislation in respect of sexual orientation." 19 

The Supreme Court of the United States has explained the impor-
tance of protecting the freedom of expressive association of private 
groups. In Dale, the late Chief Justice Rehnquist stated: 

In Roberts v. United States Jaycees (468 U.S. 609, 622), we 
observed that "implicit in the right to engage in activities pro-
tected by the First Amendment" is "a corresponding right to 
associate with others in pursuit of a wide variety of political, 
social, economic, educational, religious, and cultural ends." 
This right is crucial in preventing the majority from imposing 
its views on groups that would rather express other, perhaps 
unpopular, ideas .... Government actions that may unconstitu-
tionally burden their freedom may take many forms, one of 
which is "intrusion into the internal structure or affairs of an 
association" like a "regulation that forces the group to accept 
members it does not desire." Forcing a group to accept certain 
members may impair the ability of the group to express those 
views, and only those views, that it intends to express. Thus, 
"[ f]reedom of association . . . plainly presupposes a freedom 
not to associate." 194 

192 Equal Opportunities, supra note 159. 
193 Id at ,r 116. The bill was introduced into the Legislative Council in the 

1994/1995 legislative session but was defeated. 
194 Dale, 530 U.S. at 647-48 (citations omitted). 



234 REGENT JOURNAL OF INTERNATIONAL LAW [Vol. 5 

Dale stands for the principle that nonprofit expressive groups 
should have the right to discriminate in terms of their membership, 
employment, and audience to prevent dilution of the groups' message 
(e.g homosexual conduct is immoral as in Dale). 195 The Hong Kong 
Legislature should follow the wisdom of the United States Supreme 
Court in Dale and avoid applying any anti-discrimination law with 
respect to sexual orientation to non-profit organizations or student re-
ligious or non-religious organizations which oppose homosexual con-
duct (e.g. Boy Scouts and Girl Scouts Association in Hong Kong). By 
doing so Hong Kong will avoid unnecessary lawsuits like those cur-
rently facing multiple United States universities and the BSA. 196 

CONCLUSION: A WORD FROM THE LATE CHIEF JUSTICE REHNQUIST OF 
THE U.S. SUPREME COURT 

In Dale, the late Chief Justice William Rehnquist of the United 
States Supreme Court made the following comments: 

Justice Stevens' dissent makes much of its observation that the 
public perception of homosexuality in this country has 
changed. Indeed, it appears that homosexuality has gained 
greater societal acceptance. But this is scarcely an argument for 
denying First Amendment protection to those who refuse to 
accept these views. The First Amendment protects expression, 
be it of the popular variety or not .... [ A ]nd the fact that an 
idea may be embraced and advocated by increasing numbers of 
people is all the more reason to protect the First Amendment 
rights of those who wish to voice a different view . . . . While 
the law is free to promote all sorts of conduct in place of harm-
ful behavior, it is not free to interfere with speech for no better 
reason than promoting an approved message or discouraging a 
disfavored one, however enlightened either purpose may strike 
the government. 197 

As the SODO debate is often clouded by emotions, people have 
failed to realize that the real controversy over an SODO is not about 
hatred or homophobia. Instead, it is about the practical ramifications 
such legislation will have in silencing opposing views against homo-

195 

196 

197 

BERNSTEIN, supra note 32, at 109-10. 
See discussion supra Parts II-III. 
Dale, 530 U.S. at 660-61 ( citations omitted). 
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sexual conduct in different settings by depriving those who oppose 
homosexual conduct of their right to freedom of speech, free exercise 
of religion and expressive association. As Chief Justice Rehnquist 
pointed out, the fact that homosexuality has gained greater societal 
acceptance cannot be an argument for denying the constitutional free-
dom of speech protection to those who refuse to accept these views. 198 

The more people advocate the acceptance of homosexuality, the more 
important it is to protect the rights of those who do not agree with it. 
This is especially the case since those opposing homosexual practices 
are often not simply sharing their views without grounds, rather they 
are supporting their opposition with scientific findings showing the 
harms of homosexual conduct not only to the society but also to those 
engaging in such practices. 199 Legislators in Hong Kong should not 
just follow the trends of other countries (like Canada and United 
States) in making "gay rights" a politically correct message without 
questioning the reasons for such action. Anti-discrimination laws must 
not be used as weapons in culture wars to silence opposing viewpoints. 

Given the serious ramifications an SODO will have on other citi-
zens' civil liberties, it should not be right for members of the Legisla-
tive Council Subcommittee to Study Discrimination on the Ground of 
Sexual Orientation to conclude that "[a]lthough over 80% of respon-
dents were opposed to anti-discrimination legislation ... the Govern-
ment should not make its decision on the basis of majority views."200 

Instead, those advocating for the enactment of an SODO and the gov-
errunent should bear the responsibility of giving compelling reasons to 
justify why anti-discrimination laws in Hong Kong should be extended 
in its scope to cover those engaging in homosexual/bisexual practices 
by enacting an SODO in light of local circumstances and factors such 
as those discussed in this article. 201 

198 Id. "Indeed, it appears that homosexuality has gained greater societal accep-
tance. But this is scarcely an argument for denying First Amendment protection to 
those who refuse to accept these views"). Id. 

199 For example, see Kempling, (2006], 1 S.C.R. LEXIS 162, at Part IIB. 
200 Legislative Council Secretariat, Final Report of the Subcommittee to Study 

Discrimination on the Ground of Sexual Orientation Council, 1] 44 (Dec. 9, 2003), 
available at http://www.legco.gov .hk/yr03-04/english/panels/ha/papers/ha0213cb2-
737-e. pdf. 

201 These include, for example, whether (i) LGBT is a class of people which 
"exhibit obvious, immutable, or distinguishing characteristics that define them as a 
discrete group"; (ii) in the context of Hong Kong, they have suffered a history of 
purposeful discrimination (iii) based on criteria which are irrational; (iv) which result 
in substantial economic injury to them (mere injury to their feeling because others do 
not agree with homosexual or bisexual practices should not suffice); (v) they are 
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"politically powerless" (i.e. they are excluded from the political process due to e.g. 
historical lack of education and lack of chance to vote or run for office); and (vi) 
discrimination against the class is grossly unfair. See cases and sources cited supra 
notes 94 & 98. 


