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The United States Supreme Court, in McDonald v. 
Chicago, held that Chicago's gun ban violated the Second 
Amendment. 1 Gun owners were elated. The Court ruled for 
the first time that the Second Amendment restricts state 
governments as well as federal. 2 Yet, James Madison, the 
Father of the Constitution; wrote that the federal 
government's jurisdiction "extends to certain enumerated 
objects only, and leaves to the several States, a residuary 
and inviolable sovereignty over all other objects."4 Nothing is 

* BilI Graves has been an Oklahoma City District Judge since 2007. Before 
that he served in the Oklahoma Legislature for 24 years. He authored, among 
others, la\VS allowing prayer and teaching of the U.S. Constitution in public schools 
and strengthening of death penalty laws. He was named Best Legislator five 
different years. As a practicing lawyer, he won, among others, cases regulating 
abortion clinics and protecting home education. He was named a Hero of the 
Twentieth Century by an Oklahoma newspaper in 2001 and won Phyllis Schlafly's 
2003 Eagle Award. 

1. McDonald v. City of Chicago, 130 S. Ct. 3020, 3026 (2010) (holding as the 
majority, Justices Samuel Alita, Antonin Scalia, Clarence Thomas, Anthony 
Kennedy and Chief Justice John Roberts, that the Second Amendment fully applies 
to the states). 

2. Id. 
3. RALPH KETCHAM, JAMES MADISON: A BIOGRAPHY 229, 289-92 (1971). 
4. THE FEDERALIST NO. 39, 212-14 (James Madison) (E. H. Scott ed., 1898) 

(noting in the same section that "[e]ach State, in ratifying the Constitution, is 
considered as a sovereign body independent of all others" - a sovereignty not to be 
violated by the federal government) (emphasis added); Cohen v. Virginia, 19 U.S. 
264, 418 (1821) (Chief Justice John Marshall noting that the Federalist by 
Alexander Hamilton, Madison, and John Jay "has ahvays been considered as of 
great authority .... [and] is a complete commentary on our Constitution" and that 
[i]ts intrinsic merit entitles it to this high rank."); SAUL K. PADOVER, THOMAS 
JEFFERSON ON DEMOCRACY 152 (Nev; American Library 1939) (indicating that 
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enumerated in the Constitution to support any kind of 
federal control over state gun rights thus retaining an 
"inviolable sovereignty'' in the states. Moreover, Chief 
Justice John Marshall, writing for the Court in Barron v. 
Baltimore, held that the Bill of Rights (the first eight 
amendments) restricted only the federal government, but 
not the states.5 Nevertheless, with McDonald, the Court's 
conservative bloc confirmed a Warren Court doctrine that 
had usurped the states' ''inviolable sovereignty."6 

This was accomplished by the "incorporation" doctrine, 
which holds that the Bill of Rights restricts the state 
governments as well as the federal by the Fourteenth 
Amendment's Due Process Clause (despite the Fourteenth 
Amendment's dubious passage and ratification).' This 
initially caused extreme outrage among conservatives and 
strict constructionists.8 After totally rejecting 
"incorporation" in Bartkus v. Illinois,9 the Warren Court 
held, for the first time, beginning in the late nineteen-fifties 

Thomas Jefferson said the Federalist "is the best commentary on the principles of 
government which ever was written"). 

5. 32 U.S. (1 Pet.) 243, 250--51 (1833). 
6. 130 S. Ct. at 3026. 
7. Incorporation, BLACK'S LAW DICTIONARY (9th ed. 2009); Dyett v. Turner, 

439 P.2d 266, 269-72 (Utah 1968). The Fourteenth Amendment was passed in 
Congress only after a series of corrupt, tyrannical, and unconstitutional power 
plays by Congress. See id Unable to marshal the constitutional two-thirds vote in 
either House to pass the Fourteenth Amendment, the radical Republicans refused 
to seat southern senators (plus a New Jersey Senator) and representatives because 
they opposed the Amendment. Id. It was then passed by reducing the Constitution's 
Art. V's two-thirds requirement commensurate with the remaining members of 
Congress. Id. The Reconstruction Act then provided that military occupation of 
southern states would cease only after a state ratified the 14th Amendment, which 
was declared passed by 29 states (one more than required) even though two or 
more of the 29 had rescinded previous ratification votes before the Amendment was 
declared ratified. Id.; see also Pinckney G. McElwee, The Fow·teenth Amendment 
to the Constitution of the United States and the ThTeat It Poses to Our DemocTatic 
Government, 11 S.C. L. Q. 484, 487, 501-03 (1959); Walter J. Suthon, Jr., The 
Dubious 0Tigin of the Fourteenth Amendment, 28 TUL. L. REV. 22, 32 (1953). 

8. See, e.g., Jay Bookman, Latest Gun Ruling a Case of Conservative Judicial 
Activism, ATLANTA J. CONST. BLOG (June 28, 2010, 11:41 AM), 
http://blogs.ajc.com/jay-bookman-blog/2010/06/28/latest-gun-ruling-a-case-of
conservative-judicial-activism/; W. James Antle III, Caught in the Crossfire, AM. 
SPECTATOR, Sept. 2010, available at http://spectator.org/prinU39018. 

9. Bartkus v. !Jlinois, 359 U.S. 121, 126-27 (1959). 
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that various provis10ns of the Bill of Rights were 
"incorporated" in and applied, notwithstanding the doctrine 
of enumerated powers and the Tenth Amendment, 10 to the 
states by the Due Process Clause of the Fourteenth 
Amendment. This, as shown below, has brought disastrous 
results to federalism, to the sovereignty of the states, to the 
separation of powers by way of judicial supremacy, and to 
the Christian foundations of America. 

I. THE SUPREME COURT HOLDS 'INCORPORATION' NOT 
'CONCLUSIVELY DISPROVED' AS IT ONCE HELD 

Justice Hugo Black, dissenting in Adamson v. Californian 
contended that the Fourteenth Amendment's "privilege and 
immunities" clause incorporated the Bill of Rights, making it 
applicable to and a restriction on the states. To Black's 
argument, Professor Charles Fairman, in his famous 1949 
Stanford Law Review article now called a "classic,"12 

contrasted the "mountain of evidence" against incorporation 
with "the few stones and pebbles" in support. 13 According to 
renowned Harvard constitutional scholar Alexander Bickel, 
Fairman "conclusively disproved" incorporation. 14 Based on 

10. U.S. CONST. amend. X ("The powers not delegated to the United States by 
the Constitution, nor prohibited by it to the States, are reserved to the States 
respectively, or to the people."). 

11. Compare Adamson v. California, 332 U.S. 46, 71-72 (1947) (Black, J., 
dissenting), with Conn. Gen. Ins. Co. v. Johnson, 303 U.S. 77, 89 (1938) ("The 
states did not adopt the Amendment with knowledge of its sweeping meaning 
under its present construction. No section of the Amendment gave notice to the 
people that, it ,vould subject every state la,v ... affecting [judicial processes] . .. to 
censorship of the United States courts."). 

12. William Nelson, History and NeutJ·ality in Constitution Adjudication, 72 
VA. L. REV. 1237, 1253 (1986); see also Harold M. Hyman, Federalism: Legal 
Fiction and Historical Artifact?, 1987 BYU L. REV. 905, 924 (1987) (writing that 
Fairman's research "shaped much of the constitutional field"); see also RAOUL 
BERGER, THE FOURTEENTH AMEND11ENT AND THE BILL OF RIGHTS 1, 141 
(University of Oklahoma Press 1989) (noting that Fairman ,vas also chosen "to 
treat the Reconstruction period of the Histor;' of the Supreme Court under the 
bequest of Justice Holmes"). 

13. Charles Fairman, Does the Fourteenth Amendn1ent Inco1porate the B111 of 
.Rights?, 2 STAN. L. REV. 5, 134 (1949) (emphasis added). 

14. ALEXANDER M. BICKEL, THE LEAST DANGEROUS BRANCH 102 (2nd ed. 1962) 
(emphasis added). 
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Professor Fairman's article, the Supreme Court in Bartkus, 
declared: 

We have held from the beginning and uniformly that the 
Due Process Clause of the Fourteenth Amendment does 
not apply to the States any of the provisions of the first 
eight amendments as such. The relevant historical 
materials have been canvassed by this Court and by legal 
scholars. These materials demonstrate conclusively that 
Congress and the members of the legislatures of the 
ratifying States did not contemplate that the Fourteenth 
Amendment was a short-hand incorporation of the first 
eight amendments making them applicable as explicit 
restrictions upon the States.15 

Thus, Bartkus, while referring to Fairman's work, agreed 
with Professor Bickel that "[t]hese materials demonstrate 
conclusively that the Fourteenth Amendment" was not 
meant to make the first eight amendments "restrictions 
upon the States."16 Numerous cases after enactment of the 
Fourteenth Amendment supported the positions of 
Professors Fairman and Bickel.17 Nevertheless, in a series of 
cases, 18 the Warren Court ignored Bartkus and selectively 
held, without discussion of the evidence as to incorporation, 
particular provisions of the Bill of Rights applicable to the 
States by the Fourteenth Amendment's Due Process Clause. 

15. 359 U.S. at 124. 
16. Id. (emphasis added). 
17. See Kennard v. Louisiana, 92 U.S. 480 (1875); United States v. 

Cruikshank, 92 U.S. 542 (1875) (noting the Second Amendment); Davidson v. New 
Orleans, 96 U.S. 97 (1877) (noting the Just Compensation Clause); Hurtado v. 
California, 110 U.S. 516 (1884) (mentioning the grand jury system); In re Kemmler, 
136 U.S. 436 (1890) (noting the Eighth Amendment); McElvaine v. Brush, 142 U.S. 
155 (1891) (noting the Eight Amendment); Maxwell v. Dow, 176 U.S. 581 (1900) 
(noting the Fifth and Sixth Amendments); Twining v. New Jersey, 211 U.S. 78 
(1908) (noting the Fifth Amendment); Prudential Ins. Co. v. Cheek, 259 U.S. 530 
(1922) (noting the First Amendment); and Adamson v. California, 332 U.S. 46 
(1947) (noting the Fifth Amendment). 

18. See Mapp v. Ohio, 367 U.S. 643, 657 (1961) (noting the exclusionary rule); 
Malloy v. Hogan, 378 U.S. 1 (1964); Miranda v. Arizona, 384 U.S. 436 (1966) 
(noting the self-incrimination rule); Gideon v. Wainwright, 372 U.S. 335 (1963) 
(noting the right to counsel); Robinson v. California, 370 U.S. 660 (1962); Furman 
v. Georgia, 408 U.S. 238 (1971) (mentioning the cruel and unusual punishment 
rule); Engel v. Vitale, 370 U.S. 421 (1962) (noting the Establishment Clause); N. Y. 
Times v. Sullivan, 376 U.S. 254 (1964); Keyishian v. Bd. of Regents, 385 U.S. 589 
(1967) (focusing on the law on libel and the right to free speech). 
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In Duncan v. Louisiana the Court again addressed the issue 
of incorporation and ignoring its conclusive Bartkus ruling, 
held that a right to a jury trial was a "fundamental" right as 
to ordered liberty thus requiring incorporation of the Sixth 
Amendment's jury trial right in the Fourteenth 
Amendment's Due Process Clause.19 

In McDonald, the Court held the Second Amendment 
applies to the states by way of the Fourteenth Amendment's 
Due Process Clause because self-defense is a fundamental 
right implicit in the concept of ordered liberty,2° and (citing 
Washington v. Glucksburg)21 it is "deeply rooted in this 
Nation's history and tradition."22 Incredibly, the only 
reference in McDonald to Professor Fairman's work was not 
to observe he had conclusively disproved incorporation, but 
to note he and Professor Raoul Berger "disputed the total 
incorporation theory."23 Perhaps even more curious, both the 
McDonald and Duncan Courts failed to even mention 
Bartkus (although Justice John Harlan favorably cited 
Fairman in his dissent).24 No explanation was given in 
Duncan or McDonald as to why Fairman's findings were no 
longer conclusive. 

Is this seizure of state powers supported by either the 
Constitution's text or the Framers' intent? The following 
shows it was neither and will examine: 1) the intent of the 
Framers as to the scope of the Bill of Rights and Chief 
Justice John Marshall's reasoning in Barron v. Baltimore, 2) 
the intent of the Framers of the 39th Congress (which 
enacted the Fourteenth Amendment) as to making the Bill 

19. Duncan v. Louisiana, 391 U.S. 145, 154 (1968). 
20. McDonald v. City of Chicago, 130 S. Ct. 3020, 3036, 3042 (2010). 
21. 521 U.S. 702, 721 (1997). 
22. McDonald, 130 S. Ct. at 3036. 
23. Id. at 3033; Fairman, supra note 13, at 139 (quoting the conclusion in 

Palko v. Connecticut, 302 U.S. 319, 325 (1937) that "Justice Cardozo's gloss on the 
due process clause-what is 'implicit in the concept of ordered --comes as close as 
one can to catching the vague aspirations that were hung upon the privileges and 
immunities clause); RAOUL BERGER, GOVERNMENT BY JUDICIARY: THE 
TRANSFORJ.VIATION OF THE FOURTEENTH At\iIENDMENT 1, 134-56 (1977) (rejecting 
any Bill of Rights incorporation in the Fourteenth Amendment). 

24. Duncan, 391 U.S. at 174-75. 
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restrict the states as well as the federal government; 3) the 
historic meaning of due process of law and the development 
of substantive due process. 

IL THE FRAMERS, ENUMERATED POWERS, CHIEF JUSTICE 
MARSHALL AND THE BILL OF RIGHTS 

As Madison said, the Constitution's Framers established 
not a national, but a federal government by which the 
powers of that government were only those enumerated. The 
states retained their sovereignty as to "all other objects."25 

Numerous attempts had been made by the nationalists at 
the Convention to provide for a more powerful central 
government, but all failed.26 The federalists prevailed on 
each attempt. Madison wrote in the Federalist that "[e]ach 
State, in ratifying the Constitution, is considered as a 
sovereign body independent of all the others."27 George 
Mason proposed a Bill of Rights at the eleventh hour but it 
was overwhelmingly rejected.28 Pressure then mounted 
during the ratification struggle to add a bill of rights. 29 

A. Madison, Hamilton, Judicial 
Power and A Bill of Rights 

The first Congress, in authoring the Bill of Rights, 
rejected Madison's attempt to make certain of its restrictions 

25. THE FEDERALIST NO. 39, at 214 (James Madison). 
26. See NOTES OF DEBATES IN THE FEDERAL CONVENTION OF 1787 REPORTED 

BY JAMES MADISON 21, 32 (1966); JOHN TAYLOR, NEW VIEWS OF THE CONSTITUTION 
OF THE UNITED STATES 17-18, 26, 29-30 (1923). The following propositions were 
defeated: 1) a supreme national government; 2) a congressional power to negative 
all improper laws; 3) a national judiciary having power as to revenue, 
impeachments, and "the national peace and harmony"; and 4) a Council of Revision 
possessing veto power over all national and state legislative acts). Id 

27. THE FEDERALIST NO. 39, at 212-13 (James Madison) (saying that the new 
Constitution would establish "a federal and not a national Constitution" (citing 
Ware v. Hylton, 3 U.S. 199 (1796)). 

28. ROBERT A. RUTLAND, THE BIRTH OF THE BILL OF RIGHTS 118-21 (1955). 
29. Ralph Rossum, To Render These Rights Secure: James Madison's 

Understanding of the Relationship of the Constitution to the B111 of Rights, 3 
BENCHMARK, Jan.-Apr. 1987, at 11. 
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applicable to the states.30 Madison, originally opposed to a 
bill of rights calling it a "nauseous project,"31 proposed in the 
first Congress the first draft of what became the Bill of 
Rights. Madison saw this draft as creating no new rights, 
but as declaring rights already secured under the 
Constitution for the reason that the federal government's 
powers were only those enumerated in the Constitution.32 

Framer and co-author of the Federalist, Alexander 
Hamilton, agreeing with Madison and citing numerous 
restrictions on the federal government and the states 
contained in the Constitution, said prophetically "the 
Constitution is itself ... a Bill of Rightd' and thus the Bill is 
"not only unnecessary, in the proposed Constitution, but 
would even be dangerous.33 [It] would contain various 
exceptions to powers which are not granted; and on this very 
account, would afford a colorable pretext to claim more than 
were granted." For why Hamilton asked, "declare that 
things shall not be done, which there is no power to do?"34 

Professor Raoul Berger states: "In 1789 men were more 
devoted to their States than to the nascent federal 
government; they feared the centralized, remote power of 
the newcomer, hence the limitations imposed on the federal 
government by the Bill of Rights."35 The Founders held a 
"deep distrust of a federal judicial system."36 Moreover, the 
Framers certainly would not have given federal courts the 
power to do what Congress could not. Thus, Hamilton 

30. LEONARD LEVY, FREEDOM OF SPEECH AND PRESS IN EARLY AMERICAN 
HISTORY 222-23 (1963) (noting that Madison had proposed unsuccessfully in the 
first Congress that the rights of conscience, freedom of the press, and trial by jury 
be protected from interference by State governments as \Vell as the Federal). 

31. Jack Rakove, Mr. Meese, Meet Mr. Madison, ATLANTIC MONTHLY, Dec. 
1986, at 84. 

32. Speech in the House of Representatives (June 8, 1789), in DEBATES AND 
PROCEEDINGS IN THE CONGRESS OF THE UNITED STATES, 1, 449, 453 (1834); 
Rossum, supra note 29, at 8. 

33. THE FEDERALIST NO. 84, 469-70, 471 (Alexander Hamilton) (E.H. Scott 
ed., 1898). 

34. Id 
35. BERGER, supra note 23, at 182. 
36. Id at 253; see also Nat'l Mut. Ins. Co. v. Tidewater Co., 337 U.S. 582, 647 

(Frankfurter, J., dissenting). 



256 Regent Journal of Law & Public Policy [Vol. 6 

declared that powers of the federal judiciary are "co
extensive" with the legislative powers. 37 Madison wrote: 
"With respect to the laws of the union, it is so necessary and 
expedient that the judicial power should correspond with the 
legislative, that it has not been objected to [by the 
Constitutional Convention]."38 Thus, according to these two 
eminent statesmen, the powers of the federal judiciary 
necessarily can be no larger and extend no further in the 
judicial sphere of government than the legislative powers do 
in their sphere. 

B. Barron v. Baltimore 

Commenting on this in Barron v. Baltimore,39 Chief 
Justice Marshall, a member of the Virginia Ratification 
Convention, said the Constitution was not accepted "without 
immense opposition," but there were "[s]erious fears" that 
the powers given to the federal government "might be 
exercised in a manner dangerous to liberty."40 Marshall 
reports that "[i]n almost every [state] convention by which 
the constitution was adopted, amendments to guard against 
the abuse of power were recommended" and some were 
"proposed by the required majority in [C]ongress, and 
adopted by the states," and became known as the Bill of 
Rights.41 

1. Marshall Obedient to the Enumerated 
Powers Doctrine 

Chief Justice Marshall examined the text of the 
Constitution and the Framers' intent in holding in Barron, 

37. THE FEDERALIST NO. 80, 435 (Alexander Hamilton). 
38. James Madison, Speech in the Virginia Ratifying Convention on the 

Judicial Power, (June 20, 1788), in WRITINGS 393, 394 (The Library of America 
1999). 

39. Barron v. Baltimore, 32 U.S. (1 Pet.) 243, 250 (1833). 
40. RAOUL BERGER, CONGRESS V. THE SUPREME COURT 18 (1969); Rossum, 

supra note 29, at 11 (reporting that Massachusetts, Virginia and New York ratified 
the Constitution on the understanding that a bill of rights would be added). 

41. Barron, 7 U.S. (1 Pet.) at 250. 
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"that the provision in the fifth amendment to the 
constitution, declaring that private property shall not be 
taken for public use without just compensation, is intended 
solely as a limitation on the ... government of the United 
States and is not applicable to the legislation of the states."12 

Marshall had said in US. v. Burr that an "opinion which is . 
. . to establish a principle never before recognized, should be 
expressed in plain and explicit terms."43 This was Marshall's 
rule of construction in Barron, where he noted that the 
people established the Constitution for their own 
government "and not for the government of the ... states."'" 

On the other hand Marshall wrote, the people by the U.S. 
Constitution established a government for the United States 
with limitations upon it and the States "as they supposed 
best adapted to their situation, and best calculated to 
promote their interests."45 The Constitution's Article 1, 
Section 9, enumerates as Marshall said, "in the nature of a 
bill of rights," the federal government's powers, and Article 
1, Section 10 expressly excludes numerous powers from use 
by the states. These expressed limitations on the states to 
Marshall afforded "a strong, if not a conclusive argument in 
support" of his aforementioned holding as to the Fifth 
Amendment not being a limitation on the states because 
"[t]he question of their application to states is not left to 
construction. It is averred in positive words."46 The Chief 
Justice asserted, "Had the framers of these amendments 
intended them to be limitations on the powers of the state 
governments, they would have imitated the framers of the 
original [1789] constitution, and have expressed that 
intention."17 However, Marshall stated, "These amendments 
contain[ed] no expression indicating an intention to apply 
them to the state governments. This court cannot so apply 

42. Id at 250-51. 
43. United States v. Burr, 25 F. Cas. 55, 165 (Va. Cir. Ct. 1807). 
44. Banvn, 7 U.S. (1 Pet.) at 247. 
45. Id. 
46. Id at 248-49. 
47. Id at 250. 
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them."48 Thus, Chief Justice Marshall was obedient to the 
doctrine of federalism and enumerated powers espoused by 
the Framers. 49 

III. DID THE 14·m AMENDMENT'S FRAMERS INTEND TO MAKE 
THE BILL OF RIGHTS RESTRICT THE STATES? 

Justice Black said "the framers and backers of the 
Fourteenth Amendment proclaimed its purpose to be to 
overturn the constitutional rule" announced in Barron.50 

Fairman, in his aforementioned study, demonstrated that 
Black's conclusions were wrong. 51 The foregoing examines 
this and other evidence. 

A. The Debate on Rep. Bingham '.s- First 
Draft of the 14th Amendment 

The debate on Rep. John Bingham's (chief author of the 
Amendment) first draft of the Fourteenth Amendment's 
Section 1 provides substantial proof that its Framers did not 
intend to make the Bill of Rights a restriction on the states. 
Nevertheless in McDonald, there was no reference to the 
fierce debate, based on principles of federalism and States' 
powers against Bingham's proposal which would have 
provided: 

Congress shall have power to make all laws 
which shall be necessary and proper to secure 
to the citizens of each State all privileges and 
immunities of citizens in the several States 
(Art. 4, sec. 2); and to all persons in the 

48. Id. 
49. See U.S. CONST. amend. IX, X; see also Permoli v. First Municipality of 

New Orleans, 44 U.S. (1 How.) 589, 589, 609 (1845) (dismissing the case for lack of 
jurisdiction, where it was urged that the Court impose on the States a Bill of Rights 
limitation on religion, and declaring, ''The (U.S.) Constitution makes no provision 
for protecting the citizens of the respective states in their re1igious liberties; that is 
left to the state constitutions and laws ... [N]or is there any inhibition imposed by 
the Constitution of the United States in this respect on the states."}. 

50. Adamson v. California, 332 U.S. 46, 72 (1947). 
51. Fairman, supra note 13, at 139. 
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several States equal protection in the rights of 
life, liberty, and property (5th amendment).52 

259 

Although Bingham said his first draft of Section 1 was 
meant only to carry out the limited objectives of the Civil 
Rights Act,53 Congressman A.J. Rogers said it was "the 
embodiment of centralization and the disfranchisement of 
the States of those sacred and immutable State rights" 
reserved in the organic law.5'' Congressman Robert Hale (a 
former judge) was critical of the "extremely vague, loose, and 
indefinite provisions" of the proposal55 and said the liberties 
and rights of the states are as important as those of 
individual citizens, and that the draft "is an utter departure 
from every principle ever dreamed of by the men who 
framed our Constitution."56 Representative John Farnsworth 
added: "I do not believe in centralization of the power of 
Government, nor in abolishing the State lines or State 
governments or abridging their powers."57 Representative 
Noah Davis said he opposed any amendment "subversive" of 
the founding principles and said "no infringement on the 
reserved rights of the States shall be permitted."58 

Bingham's draft failed to advance in either House. This, 
Hermine H. Meyer asserts, is "of great importance" as to 
congressional intent, ''because it shows that an open attempt 
to give Congress the power of a superlegislature" enabling it 

52. HERMINE HERTA MEYER, THE HISTORY AND MEANING OF THE FOURTEENTH 
AMEND1\i1ENT: JUDICIAL EROSION OF THE CONSTITUTION THROUGH THE MISUSE OF 
THE FOURTEENTH AMENDMENT 50-51 (1977) (citing Journal of the Joint Comn1ittee 
on Reconstruction, reprinted asS. Doc. No. 63-711, at 17 (3d Sess. 1915). 

53. BERGER, supra note 12, at 40. 
54. CONG. GLOBE, 39th Cong., 1st Sess. 133 (1866) (statement of Rep. A.J. 

Rogers). 
55. Fairman, supra note 13, at 29 (citing CONG. GLOBE, 39th Cong., 1st Sess. 

1063-64 (1866)). 
56. MEYER, supra note 52, at 56 (citing CONG. GLOBE, 39th Cong., 1st Sess. 

1063 (1866)). 
57. BERGER, supra note 12, at 53 n.38. 
58. CONG. GLOBE, 39th Cong., 1st Sess. 1063-64 (1866) (statement by Rep. 

Noah Davis conceding that many disagreed as to his statement that the 
amendment ,vas declaratory of existing law). 
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"to enact for the States every provision of the Federal Bill of 
Rights, as well as almost any other law, failed."59 

B. The Real Purpose of the 14'1, Amendment 

Justice Alito wrote in McDonald that "[t]he constitutional 
Amendments60 adopted in the aftermath of the Civil War 
fundamentally altered our country's federal system."61 There 
were changes made by these amendments,62 but none can be 
said to have "fundamentally" altered constitutional 
federalism. 63 Only Court decisions did this. The Thirteenth 
Amendment expressly banned slavery64 while the Fifteenth 
Amendment expressly guaranteed blacks the right to vote in 
United States and state elections.65 Yet, absolutely nothing 
in the written provisions of the Fourteenth Amendment 
demonstrates, either expressly or implicitly, any intent of 
the Framers to apply the Bill of Rights to the states via any 
provision of the Fourteenth Amendment. Neither was there 
any provision discarding the Framers' doctrine of 
enumerated powers as to the federal government. Only one 
provision of the Bill of Rights is expressly duplicated or 
incorporated into the Fourteenth Amendment (§ 1)66 and 

59. MEYER, supra note 52, at 51. 
60. U.S. CONST. amend. XIII, XIV, XV (explaining respectively that the 13th 

Amendment was adopted in 1865, the 14th Amendment in 1868, and the 15th 
Amendment in 1870). 

61. McDonald v. City of Chicago, 130 S. Ct. 3020, 3028 (2010). 
62. U.S. CONST. amend. XIII (explaining that the 13th Amendment banned 

slavery); U.S. CONST. amend. XV (explaining that the 15th Amendment gave blacks 
the right to vote). 

63. See Jack Wade Nowlin, The Judicial Restraint Amendment: Populist 
Constitutional Reform in the Spirit of the Bill of Rights, 78 NOTRE DAME L. REV. 
171, 265-66 (2002) (arguing that it was the Supreme Court that has altered 
federalism by its decisions). 

64. U.S. CONST. amend. XIII, § 1 ("Neither slavery nor involuntary servitude, 
except as a punishment for crime whereof the party shall have been duly convicted, 
shall exist within the United States, or any place subject to their jurisdiction."). 

65. U.S. CONST. amend. XV,§ 1 ("The right of citizens of the United States to 
vote shall not be denied or abridged by the United States or by any State on 
account of race, color, or previous condition of servitude."). 

66. U.S. CONST. amend. XIV, § 1 ("All persons born or naturalized in the 
United States, and subject to the jurisdiction thereof, are citizens of the United 
States and of the State wherein they reside. No State shall make or enforce any law 
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that is the Fifth Amendment's Due Process Clause.67 The 
lack of such express language makes "incorporation" at odds 
with the Framers' concept that the powers of the federal 
government are only those enumerated in the Constitution, 
and the Tenth Amendment. 

Senator Lyman Trumbull, author of the 1866 Civil Rights 
Act, believed the Fourteenth Amendment was a reiteration 
of the rights as set forth in the Act which was to guarantee 
blacks certain rights as enjoyed by white citizens,68 i.e., the 
right to contract, sue, testify in court, and own property.69 

Bingham himself said the purpose of the Amendment's first 
section was only to carry out the aforementioned objectives 
of the Civil Rights Act. 70 Virtually every speaker in the 
congressional debates agreed.71 

which shall abridge the privileges or immunities of citizens of the United States; 
nor shall any State deprive any person of life, liberty, or property, without due 
process of lalv; nor deny to any person ,vi thin its jurisdiction the equal protection of 
the laws.") (emphasis added). 

67. U.S. CONST. amend. V ("No person shall be ... deprived of life, liberty, or 
property, without due process of law."); U.S. CONST. amend. XIV, § 1 ("No State 
shall ... deprive any person of life, liberty or property, \vithout due process of 
Ia,v."). 

68. CONG. GLOBE, 39th Cong., 1st Sess. 1063-64 (1866) (comparing the 1866 
Civil Rights Act as a reiteration of the Fourteenth Amendment applied to the 
states). 

69. The Civil Rights Act of 1866, § 1-10, 14 Stat. 27-30 (1866) (current version 
at 42 U .S.C. § 1981 (2006)) (providing in § 1, inter alia, "[tJhat all persons born in 
the United States and not subject to any foreign po\Ver, excluding Indians not 
taxed, are hereby declared to be citizens of the United States; and such citizens, of 
every race and color, \Vithout regard to any previous condition of slavery or 
involuntary servitude ... shall have the same light, in every State and Territory in 
the United States, to make and enforce contracts, to sue, be parties, and give 
evidence, to inherit, purchase, lease, sell, hold, and convey real and personal 
property, and to full and equal benefit of all la\vs and proceedings for the security of 
person and property, as is enjoyed by white citizens, and shall be subject to like 
punishment, pains, and penalties, and to no other, any law, statute, ordinance, 
regulation, or custom, to the contrary not\vithstanding"). Sections 2-10 of the Act 
are procedures, regulations, and penalties for enforcement of the rights 
enumerated in § 1. 

70. BERGER, supra note 12, at 10. 
71. BERGER, supra note 23, at 17-18. 
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C. The Uncertain Trumpet of Rep. Bingham 

In McDonald, the Supreme Court cited Representative 
Bingham and Senator Jacob Howard as primary witnesses 
for incorporation. 72 The Court failed to mention that 
Bingham said in the congressional debates, as to the 
meaning of due process: "the courts have settled that long 
ago, and the gentleman can go and read their decisions."73 

Neither did it mention his concession that the Fourteenth 
Amendment "takes from no State any right that ever 
pertained to it" and that its "privileges and immunities" 
clause was drawn from the Constitution's Art IV (§ 2)74

-

exactly what was held in the Slaughter-House Cases, 
below.75 Nor did the Court mention that Bingham not only 
exhibited "a novel, and one may think a befuddled 
construction of the Constitution," but his remarks were 
confused and self-contradictory and failed to reflect the 
predominate thinking of the House of Representatives.76 

Bingham77 said the Amendment would "arm the Congress .. 
. with the power to enforce the Bill of Rights as it stands in 
the Constitution today."78 Fairman shows there was some 
question as to what Bingham meant by the ''bill of rights." 
Bingham twice equated not Amendments I-VIII as "this 
immortal bill of rights," but "privileges and immunities" and 
either the rights of "life, liberty and property" or the 
prohibition against depriving a person of life, liberty and 

72. McDonald v. City of Chicago, 130 S. Ct. 3020, 3033 n.9 (2010). 
73. BERGER, sup!'a note 12, at 10 (citing CoNG. GLOBE, 39th Cong., 1st Sess. 

1089 (1866)). 
74. MEYER, supra note 52, at 79 (citing CONG. GLOBE, 39th Cong., 1st Sess. 

1034 (1866)); BERGER, supra note 23, at 241; Fairman, supra note 13, at 26. 
75. The Slaughter-House Cases, 83 U.S. (16 Wall.) 36 (1872). 
76. Fairman, supra note 13, at 26. 
77. BERGER, supra note 23, at 164 n.53 (explaining that Bickel charitably 

states Bingham was 'not normally distinguished for precision of thought and 
statement'); Adamson v. California, 332 U.S. 46, 74 (1947) (Black, J., dissenting) 
(calling Bingham "the Madison ... of the Fourteenth Amendment"). However, in 
view of Bingham's confusion on the Constitution, Madison likely would not have 
been flattered by Justice Black's comparison. 

78. McDonald, 130 S. Ct. at 3033 n.9. 
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property without due process of law.79 Fairman states that 
at least on one (or as it seems, two) occasion this "immortal 
bill of rights" was to Bingham "a fine literary phrase not 
referring precisely to the first eight Arnendments."80 

Moreover, Fairman said that "[n]ever in the reported debate 
on the ... [Fourteenth] Amendment did [Bingham] refer 
specifically to Amendments I to VIII."81 Nevertheless, 
McDonald reports82 that Bingham in 1871, five years after 
ratification, said the rights guaranteed by the Amendment's 
section 1 "are chiefly defined in the first eight amendments" 
to the U.S. Constitution.83 Representative Garfield retorted: 
"My colleague can make but not unmake history."84 

Fairman, who discusses this below,85 stated: "What Bingham 
said in 1871 formed no part whatsoever of the facts that 

79. Fairman, supra note 13, at 26, 34. 

80. Id 
81. Id. at 134. 
82. 130 S. Ct. at 3033 n.9. 
83. Id (quoting CONG. GLOBE, 42d Cong., 1st Sess., App. 84 (1871)). 
84. CONG. GLOBE, 42d Cong., 1st Sess., App. 151 (1871). 
85. Fairman, supra note 13, at 134-36. Fairman reports that five years (1871) 

after the Fourteenth Amendment's framing, Rep. Bingham in congressional debate, 
after re~examining Ba1ron v. Baltimore, 32 U.S. 243 (1833), made a lengthy speech. 
Id He said so that the Fourteenth Amendment's § 1 "may be more fully understood, 
permit me to say that the privileges and immunities of citizens of the United 
States, as contradistinguished from citizens of a State, are chiefly defined in the 
first eight amendments to the Constitution of the United States." Id The foregoing 
was said regarding H.R. 320 (the Ku Klux Act) to enforce provisions of the 
Fourteenth Amendment and cited by Justice Black in his Appendix, Part VII in 
Adamson v. California, 332 U.S. 46, 115 (1947). 

Rep. Farnsworth argued the Act exceeded the power of Congress, pointing 
out that Congress could not "legislate generally on civil rights," but only "enforce 
the command that 'No State shall .... "' Id. "Bingham's first version, he recalled, 
had begun 'Congress shall have power .. .'" which failed after ,vhich Bingham 
adopted "No State shall .... " Id Fairman, supra note 13, at 136. "Farnsworth 
argued that the change had been significant, and was an evidence of the rejection 
in 1866 of the theory being advocated by Bingham in 1871." Id; see also CONG. 
GLOBE, 42d Cong., 1st Sess., App. 151 (1871). 

In United States v. Harris, 106 U.S. 629 (1883), the Ku Klux Act ,vas held 
unconstitutional on the same basis Farns,vorth had argued. Id at 643-44; 
Fairman, supra note 13, at 136. 
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produced the Fourteenth Amendment."86 Moreover, in 1871, 
Senator Frederick Frelinghuysen contradicted Bingham.s7 

Representative George Boutwell recalled that the 
"euphony and indefiniteness of meaning" of "privileges and 
immunities" "were a charm" to Bingham.ss He erroneously 
claimed that the language in his tabled first draft that 
would have secured to all persons in the states "equal 
protection in the rights to life, liberty, and property" was 
already in the Constitution.s9 Bingham erroneously claimed 
the "immortal bill of rights" was already applicable to the 
states by the Supremacy Clause (Art. VI) and that the 
former contained a "privilege and immunities" clause.9° Of 
course, there was no such clause in the Bill of Rights since 
Article 4, Section 2 had already been written. Nor was there 
an equal protection provision in the original Constitution. 

D. Sen. Howard's Incorporation Claim 
Ignored by Contemporaries 

Professor Michael Curtis, an advocate for incorporation 
who attacked Fairman's views,91 was cited in McDonald as 
authority for incorporation. 92 Professor Berger characterized 
Curtis as a judicial activist who states opponents' positions 
"unfairly."93 Despite Curtis' claims to the contrary,94 Senator 

86. Fairman, supra note 13, at 137. 
87. BERGER, supra note 12, at 54 (quoting Senator Frelinghuysen, a member 

of the 39th Congress that passed the 14th Amendment, who said it "must ... not be 
used to make the General Government imperial. It must be read ... together with 
the [T]enth [A]mendment"). 

88. Fairman, supra note 13, at 19. 
89. CONG. GLOBE, 39th Cong., 1st Sess. 813 (1866) (statement of Rep. A.J. 

Rogers). 
90. MEYER, supra note 52, at 79; CONG. GLOBE, 39th Cong., 1st Sess. 1034 

(1866) (statement of Rep. A.J. Rogers}; see BERGER, supra note 23, at 241-42. 
91. MICHAEL KENT CURTIS, NO STATE SHALL ABRIDGE: THE FOURTEENTH 

AM:ENDMENT AND THE BILL OF RIGHTS 2-6 (1986}. 

92. McDonald v. City of Chicago, 130 S. Ct. 3020, 3033 n.9-10 (2010). 
93. BERGER, supra note 12, at 46-48. Professor Berger said Professor Curtis' 

writings were of a "genre described by a fellow activist, Paul Brest, as 'not political 
theory but advocacy scholarship-amicus briefs ultimately designed to persuade the 
Court to adopt our various notions of the public good."' Id. Professor Berger reports 
that Professor Curtis, in his Fourteenth Amendment book, said, as to Fourteenth 
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Jacob "Howard did not have 'charge of the amendment in 
the Senate.'"95 Berger states that Howard's previous 
participation had been negligible and he had by sheer 
chance acted as the Joint Committee's spokesman in the 
House due to the sudden illness of Senator Fessenden, its 
Chairman,96 and had "little time to prepare."97 The Court 
said Howard, representing the Joint Committee on 
Reconstruction, sponsored the Amendment in the Senate.98 

The McDonald Court noted that Senator Howard told the 
Senate that the Amendment protected all of "the personal 
rights guaranteed and secured by the first eight 
amendments of the Constitution."99 Conversely, what 
Howard actually said is this: "To these privileges and 
immunities [referring to Art. IV § 2], whatever they may 
be ... should be added the personal rights guaranteed and 

Amendment incorporation of the Bill of Rights, that the "'most influential on 
[Curtis'] thought' was the 'po,verful critique"' of Prof. William Crosskey ,vho, in 
attacking Professor Fairman's Stanford Law Revieiv article, '"brilliantly 
illuminates the forgotten relation of the Fourteenth Amendment to the Bill of 
Rights."' Id. at 47-48. However, Professor Berger reports that Professor Curtis took 
"no notice of Fairman's devastating reply," Id. at 48. 

Professor Berger states that "Despite the legislative history confirmation 
that the Bill of Rights ,vas not to apply to the States, Crosskey dismissed [Chief 
Justice] Marshall's 'iniquitous doctrine of Barron v. Baltimore' as 'without any 
wa1rant at all.'" Id at 48 (citing CROSSKEY, POLITICS AND THE CONSTITUTION IN 
THE HISTORY OF THE UNITED STA'l'ES, 1076, 1091 (1953). Professor Berger then 
wondel'S \vhy, if Crosskey's attack on Fairman was so brilliant, Justice Black (pro~ 
incorporation), and writing fourteen years after the Crosskey article first appeared, 
"did not cite Crosskey.'' Id. at 48. Nevertheless, and probably because of such views, 
Professor Curtis won the Playboy Foundation's (an affiliate of Playboy magazine) 
Heffner First Amendment Award for book of the year on the First Amendment for 
his Free Speed1: The People's Da1iing Privilege: Struggles for Freedom of 
Expression. Wake Forest University: School of La\v, Faculty Profiles: Michael 
Curtis(January 31, 2014, 3:20 PM), http://la\v.wfu.edu/faculty/profile/curtismk/bio/. 

94. CURTIS, supra note 91, at 115. 
95. BERGER, supra note 12, at 135. 
96. Id; see also Fairman, supra note 13, at 54. 
97. Fairman, supra note 13, at 69 (quoting The Reconstruction Debate in the 

Senate. The Cabinet Serenade and Speeches, CHICAGO TRIBUNE, May 29, 1866, at 
2). Howard told the House: "I can only promise to present to the Senate, in a very 
succinct \vay, the views and the motives \Vhich influenced that committee, so far as 
I understand those vie\VS and motives, in presenting the report which is no\v before 
us for consideration, and the ends it aims to accomplish." Id. at 54. 

98. McDonald v. City of Chicago, 130 S. Ct. 3020, 3033, n.9. 
99. Id. 
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secured by the first eight [A]mendments of the 
Constitution."100 Of course, no such language was expressly 
added. Fairman states that had Howard's foregoing 
contention "really been accepted at the time, surely one 
would find it caught up and repeated in contemporary 
discussion."101 "So pat a phrase," Fairman said, "would have 
been passed about. The Democratic opposition, if they had 
understood that any such object was in view, would have 
sought to turn it to their advantage ... .'"02 Yet, Fairman 
said one does not find the matter discussed or expressed in 
either newspaper editorials or campaign speeches or by 
lawyers urging it in court. 103 Nevertheless, Justice Black 
cites Horace Flack in claiming that Howard's above 
incorporation statement was "published widely in the 
press."104 On the contrary, Flack himself in a statement later 
cited by Justice Black in Adamson in support of the 
incorporation doctrine, denied such publication.105 It "simply 
did not occur," Fairman said.106 Five Senators campaigning 
for re-election who had heard Howard's speech mentioned 
nothing about incorporation.107 Neither did newspaper 

100. CONG. GLOBE, 39th Cong., 1st Sess. 2765 (1866) (emphasis added). 
101. Fairman, supra note 13, at 137. 
102. Id. 
103. Id. 
104. Adamson v. California, 332 U.S. 46, 110 (1947) (Black, J., dissenting). 
105. Id. at 109-10 (statement of Horace Flack) ("The declarations and 

statements of newspapers, writers and speakers, ... show very clearly, ... the 
general opinion held in the North. That opinion, briefly stated, was that the 
Amendment embodied the Civil Rights Bill and gave Congress the power to define 
and secure the privileges of citizens of the United States. There does not seem to 
have been any statement at all as to ~vhether the first eight Amendments were to 
be made applicable to the States or not, whether the privileges guaranteed by those 
Amendments were to be considered as pn·v11eges secured by the Amendment, but it 
may be inferred that this was recognized to be the logical result by those lvho 
thought that the freedom of speech and of the press as well as due process of law, 
including a jury trial, ivere secured by it.") (emphasis added); see also HORACE 
EDGAR FLACK, THE ADOPTION OF THE FOURTEENTH AMENDMENT 141--42 (Peter 
Smith 1965) (1908) (explaining that the Amendment was "unnecessarily reenacting 
the Civil Rights Bill" because its main purpose was to gain popular support in the 
North for the upcoming presidential election). 

106. Fairman, supra note 13, at 137. 
107. Id. at 78. 
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editorials nor any member of Congress in reported speeches, 
or by governors in messages. 108 

E. Senator Howard and Professor Curtis Contradicted 

Professor Curtis was quoted in McDonald as claiming 
(excessively) "at least 30 statements" were made in the 
Fourteenth Amendment debates saying it incorporated the 
Bill of Rights, but the Court neglected to say that only 
Bingham and Howard claimed Bill of Rights 
incorporation.109 Representative Thaddeus Stevens was cited 
by McDonald as supporting incorporation, but he made no 
statements of such support. 110 Moreover, Curtis incorrectly 
asserted that after Howard spoke, "Not a single senator or 
congressman contradicted [him]."111 On the contrary, after 
Senator Howard told the Senate that the Amendment was to 
incorporate the Bill of Rights, Senator Luke Poland, who 
had served seventeen years as Justice and Chief Justice of 
Vermont's Supreme Court, 112 said the Amendment "secures 
nothing beyond what was intended by the original [Art. IV, § 
2] provision in the Constitution."113 Senator James Doolittle 
told the Senate that the Amendment was to give validity to 
the Civil Rights Bill. 114 Despite the aforementioned Senate 
statements contradicting Bingham and Howard, McDonald 
also cited an amicus brief claim that "[n]ot a single senator 
or representative disputed [ the incorporationist] 

108. Id at 137. 
109. McDonald v. City of Chicago, 130 S. Ct. 3020, 3033 n.9 (2010). CURTIS, 

supra note 91, at 91. 
110. See McDonald, 130 S. Ct. at 3033 n.9, which cites Stevens, the House 

political leader as saying the Constitution limited congressional action, but not the 
States. Id. The Amendment, Stevens said, "supplies the defect, and allo\VS Congress 
to correct the unjust legislation of the States." Id. But see, MEYER, supra note 52, at 
118, which explains that while Stevens gave brief descriptions of the privilege and 
immunities clause, the due process and equal protection clauses, he said nothing 
about the Bill of Rights. Id. Nor is there anything in his ,vords indicating that any 
of the three clauses he mentioned ,vas intended to incorporate the Bill of Rights. Id. 

111. CURTIS, supra note 91, at 89-91. 
112. Fairman, supra note 13, at 60-61. 
113. CONG. GLOBE, 39th Cong., !st Sess. 2961 (1866) (emphasis added). 

114. Id. at 2896. 
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understanding" of the Fourteenth Amendment. 115 Obviously, 
the Court had not read the debates on the Fourteenth 
Amendment-including the comments cited above by 
Congressmen Rogers, Hale, and Davis as to Bingham's first 
draft and its diminution of the sovereignty of the States. 

1. Senator Howard's Confusion 

Howard's views were in part as befuddled and confused as 
Bingham's. He told the Senate the Supreme Court had never 
defined "privileges and immunities" in Article 4, Section 2 
which was to be incorporated in Section 1 of the Fourteenth 
Amendment and confessed he was uncertain as to what it 
meant, 116 but that it would be a "barren discussion" to 
determine this.117 Yet, as Fairman said: "Surely, this is 
completely wrong. A discussion that really established the 
meaning of words already in the Constitution, and about to 
be repeated, would have been exceedingly useful."118 

Nevertheless, Howard read a quote from Garfield v. 
Coryel1'9 (not a Supreme Court case) by Justice Bushrod 
Washington in which he interpreted Article 4, Section 2.120 

Fairman states that Justice Washington's interpretation 
"was ambiguous if not actually self-contradictory, and in 
part dead wrong.''121 Yet, Howard accepted Justice 
Washington's interpretation and hinted that, from this 
opinion, the Senators "may gather some intimation of what 
probably will be the opinion of the judiciary."122 To this, 
Fairman observes that Senator Howard who introduced the 
provision while confessing his own uncertainty as to its 

115. McDonald, 130 S. Ct at 3033 n.9. 
116. Fairman, supra note 13, at 55. 
117. Id. 
118. Id. 
119. Garfield v. Coryell, 6 F. Cas. 546 (C.C.E.D., Pa. 1823). 
120. Fairman, supra note 13, at 55. 
121. Id. Justice Washington said that Negro suffrage was included in the 

"privileges and immunities" coverage, but obviously was mistaken since the 
Fifteenth Amendment was needed for this. Compare Cor.ield, 6 F. Cas. at 551-52, 
ivith U.S. CONST. amend XV,§ 1. 

122. Fairman, supra note 13, at 56 (emphasis added). 
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meaning, incredibly "recommended that Congress establish 
a form of words yet defer to the judicia1y the settlement of 
what they meant."123 

Fairman observed that Howard, in asserting that the new 
privileges and immunities clause incorporated the provisions 
of Amendments I to VIII had to "include the due process 
clause of Amendment V." "But," Fairman asks, "how can this 
be maintained in view of the fact that a separate due process 
clause was found necessary?"124 Howard did not answer this 
obvious question. Moreover, Howard asserted "that the due 
process clause extended to any person, whereas the 
privileges and immunities were enjoyed by citizens of the 
United States."125 Fairman states, "[o]ne who accepts 
Howard's view must admit the consequence, that the only 
essential function of the due process clause was to protect 
such 'persons' as were not 'citizens."'126 

Described by Fairman as "a thorough Radical,"127 Howard 
was far removed from the pervasive racism of the North, 128 

and had been one of only two "Republicans to hold out for 
black suffrage to the end, all the others proved willing to 
abandon it."129 Moreover, Howard asserted that the 
Amendment "abolishes all class legislation in the States" 
notwithstanding the Amendment's framers repeated 
rejections of "attempts to prohibit all manner of 
discrimination."130 Thus, Berger states that Howard's 
"'attitude tended to be more radical and purely partisan 
than that of Fessenden.' That such a man could speak 'for' a 
'non-radical Joint Committee,' in which by Fessenden's 

123. Id. (emphasis added). 

124. Id. at 58. 

125. Id 

126. Id. 
127. Id at 19. 

128. BERGER, supra note 12, at 135; see also BENJMHN KENDRICK, THE 
JOURNAL OF THE JOINT COMMI'ITEE OF FIFTEEN ON RECONSTRUCTION: 39TH 
CONGRESS, 1865-1867 192 (1914). 

129. BERGER, supra note 12, at 135-36 {citing M. L. BENEDICT, A COMPR01,USE 
OF PRINCIPLE 170 (1975)). 

130. Id. at 136. 
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testimony there 'was very considerable difference of opinion,' 
strains credulity."131 

2. Justice Frankfurter As to Bingham and Howard 

Justice Frankfurter, in Adamson v. California, answered 
in regard to the incorporationist claims of Bingham and 
Howard: "Remarks of a particular proponent of the 
[Fourteenth] Amendment, no matter how influential, are not 
to be deemed part of the Amendment. What was submitted 
for ratification was his proposal, not his speech. "132 This 
tracks the reasoning of Maxwell v. Dow, where the Supreme 
Court also questioned whether Senator Howard's assertions 
expressed the view of the majority of those who favored the 
Amendment.133 The Court said: "It is clear that what is said 
in Congress upon such an occasion may or may not express 
the views of the majority of those who favor the adoption of 
the measure," and it demanded evidence of "what 
construction was given to it, if any, by other members of 
Congress."131 The Court further stated: 

[W]hether the proposed amendment itself expresses the 
meaning which those who spoke in its favor may have 
assumed that it did, is one to be determined by the 
language actually therein used and not by the speeches 
made regarding it. What individual Senators or 
Representatives may have urged in debate, in regard to 
the meaning to be given to a proposed constitutional 
amendment . . . does not furnish a firm ground for its 
proper construction. 135 

F. The Views of Justice Harlan and Judge Cooley 

Curtis, as did the McDonald Court, omitted saying that 
Justice John Harlan, dissenting in Duncan v. Louisiana, 
observed as to the said debates: "The first eight 

131. Id. 
132. Adamson v. California, 332 U.S. 46, 64 (1947) (Frankfurter, J., 

concurring). 
133. See Maxwell v. Dow, 176 U.S. 581, 601 (1900). 

134. Id. 
135. Id. 
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Amendments are so much as mentioned by only two 
members of Congress [Bingham and Howard], one of whom 
[Bingham] effectively demonstrated (a) that he did not 
understand Bazron ... and therefore did not understand the 
question of incorporation, and Cb) that he was not himself 
understood by his colleagues."136 "That is all Professor 
Fairman [whose work to him was "conclusive"] could find," 
Justice Harlan said, "in hundreds of pages of legislative 
discussion prior to passage of the Amendment, that even 
suggests incorporation."137 "In short," Harlan said, "neither 
history, nor sense, supports using the Fourteenth 
Amendment to put the States in a constitutional straitjacket 
with respect to their own development in the administration 
of criminal or civil law."138 The renowned Justice Thomas 
Cooley agreed, ruling against incorporation in Weimer v. 
Bunbury39 and mentioning nothing about it in his classic 
Constitutional Limitations, published after the 
Amendment's enactment.140 

G. The Changes 'Incorporation' Would Have Mandated 

Fairman said that had the Fourteenth Amendment 
mandated incorporation, it would have required immediate 
major changes in state laws that were incompatible with the 
Bill of Rights. 141 Among these were laws 1) permitting an 
accused to be charged with an "infamous crime" upon 
information rather than upon "indictment of a Grand Jury"; 
2) permitting some criminal prosecutions to be tried without 

136. Duncan v. Louisiana, 391 U.S. 145, 174-75 n.9 (1968) (Harlan, J., 
dissenting). 

137. Id (emphasis added). 

138. Id. at 175-76. 
139. Weimer v. Bunbury, 30 Mich. 201, 208 (1874) (Judge Cooley held that it 

was "settled beyond controversy, and without dissent" that the 4th and 5th 
Amendments "are limitations upon federal, and not upon state power."). 

140. See generally Fairman, supra note 13, at 116 n.306 (noting that "Justice 
Cooley's want of any contemporary kno\vledge as to the Fourteenth Amendment 
incorporating the federal Bill of Rights is further evidenced by the absence of any 
mention of such a point in his treatise on Constitutional Limitations (1st ed. 1868, 
2d ed. 1871, 3d ed. 1874)"). 

141. Fairman, supra note 13, at 82-84, 132. 
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a full twelve-man jury as required by the Sixth Amendment; 
and 3) denying "the right of trial by jury" in any common law 
action "where the value in controversy" exceeds $20, as 
required by the Seventh Amendment.142 State-by-state 
surveys showed that those states which had such provisions 
in their Constitutions saw no necessity for changing them.143 

Nor did other states feel prevented from later adopting such 
incompatible provisions.144 Congress admitted into the union 
new states with constitutional provisions inconsistent with 
the Bill of Rights. 145 Moreover, a hotly debated proposal in 
the 1869-70 Illinois State Constitutional Convention was 
abolishment of the Grand Jury.146 In that debate, Grand 
Jury supporters never "suggested that the Fourteenth 
Amendment incorporated the federal Bill of Rights"147 which 
contained a Grand Jury requirement in the Fifth 
Amendment. Legislative debates on ratification of the 
Amendment were devoid of any discussion of incorporation 
of the Bill of Rights.148 

H. A Prime Exhibit Against 'Incorporation' 

Justice Robert Jackson, dissenting in Terminiello v. City 
of Chicago,149 said "our application of the First Amendment 
to Illinois rests entirely on authority which this Court has 
voted to itself.150 The relevant parts of the First Amendment 
... read[]: 'Congress shall make no law.' This restrains no 
authority except Congress."151 Compelling proof against 
incorporation is the proposed Blaine constitutional 

142. Id. at 82. 
143. Id. 
144. Fairman, supra note 13, at 82--83; Bartkus v. Illinois, 359 U.S. 121, 140-

49 (1959). 
145. MEYER, supra note 52, at 114. 
146. Fairman, supra note 13, at 98-99. 
147. Id. 
148. See id. at 56-57, 82-83, 137. 
149. 337 U.S. 1 (1949). 

150. Id. at 28. 
151. Id. 
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amendment, 152 introduced in Congress seven years after the 
Fourteenth Amendment's adoption. Its authors, like Justice 
Jackson, realized that the First Amendment expressly only 
applied to Congress and not the states. Thus, except for 
substituting the word "state" for "Congress," the Blaine 
Amendment was virtually identical to the First Amendment. 
It failed of passage twenty different times. 153 In the 1875-76 
Congress considering Blaine, were 23 members of the 
Congress that authored the Fourteenth Amendment. None 
suggested Fourteenth Amendment "incorporation."154 If 
there was incorporation through the Fourteenth 
Amendment, why was it thought Blaine was necessary? 

N. THE 1872 SUPREME COURT HOLDS THAT THE BILL OF 
RIGHTS IS NOT INCORPORATED IN THE FOURTEENTH 

AMENDMENT 

A. The Slaughter-House Cases and 
Privileges and Immunities 

Four years after enactment of the Fourteenth 
Amendment, the Slaughter-House Cases155 became pivotal 
in the interpretation of the Amendment's first section. 
Moreover, shortly after the Amendment was ratified and 
before Slaughter-House was decided, one State court and the 
United States Supreme Court had rejected in other cases 
Fourteenth Amendment Bill of Rights incorporation. 156 This 

152. 4 CONG. REC. 5580 (1876); Alfred W. Meyer, The Blaine Amendment and 
the Bill of Rights, 64 HARV. L. REV. 941 (1951). 

153. MICHAEL ANGELO MUSMANNO, PROPOSED AMENDMENTS TO THE 
CONSTITUTION: A MONOGRAPH ON THE RESOLUTIONS INTRODUCED IN CONGRESS 
PROPOSING Ai\1END1VIENTS TO THE CONSTITUTION OF THE UNITED STATES OF 
AMERICA 182 (1929). 

154. Meyer, supra note 52, at 941. 
155. 83 U.S. (16 Wall.) 36, 37 (1872). 
156. Hale v. Everett, 53 N.H. 9, 124 (1868) ("[T]he ,vhole po,ver over the subject 

of religion is left exclusively to the state governments .... ") (quoting 2 JOSEPH 
STORY, C011MENTARIES ON THE CONSTITUTION OF THE UNITED STATES 667 (1858); 
T\vitchell v. Pennsylvania, 74 U.S. 321, 326-27 (1869) (holding that the Supreme 
Court, less than a year after the 15th Amendment's adoption, followed Barron v. 
Baltin1ore in holding that the 5th and 6th Amendments do not apply to the States). 
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clearly demonstrated that men contemporaneous with those 
who passed and ratified the Amendment believed its text 
and legislative history did not support incorporation. 

In Slaughter-House, the Louisiana Legislature, to prohibit 
the spread of cholera, enacted a law centralizing all 
slaughterhouse operations in New Orleans. Butchers 
challenged the law as a violation of their property rights 
under the Fourteenth Amendment. Justice Samuel Miller 
writing for the Court, declared that the Amendment did not 
restrict the police powers of the states and was primarily 
intended to protect former slaves, and thus could not be 
broadly applied. 157 He held that because section 1 of the 
Amendment provided only that "No State shall make or 
enforce any law which shall abridge the privileges or 
immunities of citizens of the United States,"158 the said 
provision, contrary to Petitioners' arguments, affected only 
rights of United States citizenship and not state citizenship. 
It was never meant, Justice Miller wrote, to "constitute this 
court," via the Fourteenth Amendment, as "a perpetual 
censor upon all [state] legislatures and the civil rights of 
their own citizens."159 Meyer reports that Charles Pinckney 
included this same provision as article four in his Plan of 
Government submitted to the Federal Convention on May 
29, 1787. There it was explained that article four was 
framed exactly upon the principles of Article 4 of the Articles 
of Confederation.160 Moreover, Rep. Bingham, the chief 
author of the Fourteenth Amendment, said that its first 
section of the "privileges and immunities" provision had the 
same meaning as the Constitution's Article 4, Section 2.161 

Thus, Justice Miller observed that "[t]he first occurrence of 
the words 'privileges and immunities' in our constitutional 
history, is to be found" in the fourth section of the Articles of 

One year later, a like conclusion resulted in Justices v. Murray, 76 U.S. (9 Wall.) 
274, 278 (1869). 

157. The Slaughter-House Cases, 83 U.S. (16 Wall.) at 63, 81. 
158. U.S. CONST. amend. XIV,§ 1 (emphasis added). 
159. The Slaughter~House Cases, 83 U.S. (16 Wall.) at 78. 
160. See MEYER, supra note 52, at 19. 

161. See BERGER, supra note 23, at 241. 



No. 2] Subverting the Constitution 275 

Confederation providing that the free inhabitants of each 
state are entitled "to all the privileges and immunities of 
free citizens in the several States" and "shall have free 
ingress and regress to and from any other State, and shall 
enjoy therein all the privileges of trade and commerce, 
subject to the same duties, impositions, and restrictions as 
the inhabitants thereof respectively."162 Justice Miller 
observed that in the United States Constitution, which 
superseded the Articles of Confederation, the corresponding 
section is Article 4, Section 2 which he noted provides, "The 
citizens of each State shall be entitled to all the privileges 
and immunities of citizens of the several States."163 

Thus, the 1787 Federal Convention clearly framed Article 
4, Section 2 of the Constitution exactly upon the same 
principles of the Articles of Confederation's Article 4, 
guaranteeing state-to-state ingress and egress and 
enjoyment of trade and commerce-a definition followed not 
just in Slaughter-House, but in Paul v. Virginia, 164 United 
States v. Wheeler, 165 and many other cases. 166 Thus, the 
"privileges and immunities" clause is not a vehicle for 
"incorporation."167 Professor Berger wrote that the first 
Congress debates contained no evidence "that the 'privileges 
and immunities' of Article 4 were being enlarged or, indeed, 
that the Bill of Rights was in any way related to 'privileges 

162. The Slaugher-House Cases, 83 U.S. (16 Wall.) at 75. 
163. Id 
164. 75 U.S. (1 Wall.) 168, 180 (1868) (explaining that for citizens Article IV 

Section 2 "gives them the right of free ingress into other States, and egress from 
them"). 

165. 254 U.S. 281, 294 (1920) (holding that Article IV Section 2 was intended to 
perpetuate the limitations of Article 4 of the Articles of Confederation which 
guaranteed ingress and egress from State to State). 

166. Abbot v. Bayley, 23 Mass. (6 Pick.) 89, 92 (1827) (explaining that Article 
IV Section 2 of the U.S. Constitution can be applied only in case of removal from 
one State to another). 

167. H. MEYER, supra note 52, at 19. (The Text makes it clear that this 
provision entitles a citizen of one state going to a second state only to those 
privileges to which the citizens of the second state are entitled, and that he cannot 
ask for recognition of a privilege under the lav;s of his home state if this is not part 
of the la\VS of the second state.") 
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and immunities."'168 If so related, why was the Bill of Rights 
even necessary? 

B. Slaughter-House Rejects Due Process and Equal 
Protection Arguments 

Not mentioned in McDonald is that it was also argued in 
Slaughter-House that the said Louisiana law deprived the 
plaintiffs of their property without due process of law, and 
denied them the equal protection of the law. Justice Miller, 
called "one of the great justices" by Chief Justice William 
Rehnquist, 169 was faithful to the Constitution's original 
meaning and rejected "substantive" due process of law in 
Slaughter-House, saying the words "due process of law" had 
been in the Constitution since adoption of the Fifth 
Amendment as a restraint upon federal power, and were 
also found in nearly all state constitutions "as a restraint 
upon the power of the States."170 As such, he said: 

We are not without judicial interpretation . . . of the 
meaning of this clause. And it is sufficient to say that 
under no construction of that provision that we have ever 
seen, or any that we deem admissible, can the restraint 
imposed by the State of Louisiana upon the exercise of 
their trade by the butchers of New Orleans be held to be a 
deprivation of property within the meaning of that 
provision. 171 

Thus Justice Miller, in disdaining substantive due 
process, was obedient to the Framers' doctrine of 
enumerated powers. He also followed the Framers' doctrine 
by disdaining a construction of the Fourteenth Amendment 
that he said would subject states "to the control of Congress 
in the exercise of powers heretofore universally conceded to 
them" in the absence of ''language which expresses such a 
purpose too clearly to admit of doubt."172 

168. BERGER, supra note 23, at 138. 
169. WlLLIAM H. REHNQUIST, THE SUPREME COURT: How IT WAS, How IT IS 185 

(1987). 

170. The Slaughter-House Cases, 83 U.S. (16 Wall.) at 80. 
171. Id. at 80-81. 

172. Id. at 78. 
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As for the Equal Protection Clause argument, Justice 
Miller said: 

In light of the history of these amendments, and the 
pervading purpose of them, which we have already 
discussed, it is not difficult to give a meaning to this 
clause. The existence of laws in the States where the 
newly emancipated negroes resided, which discriminated 
with gross injustice and hardship against them as a class, 
was the evil to be remedied by this clause, and by it such 
laws are forbidden. 173 

C. McDonald Discards Gun Precedents 
Rejecting Incorporation 

McDonald-74 discussed United States v. Cruikshank, 
Presser v. Illinois, and Miller v. Texas, 175 but reversed the 
circuit court in McDonald that had followed these 
precedents in holding the Second Amendment did not apply 
to the states via the Fourteenth Amendment. 176 In 
Cruikshank, white militia had attacked and killed black 
freedmen, and were charged with preventing the freedmen's 
alleged First Amendment right to peaceably assemble 
together for lawful purposes and with hindering their 
alleged Second Amendment right to keep and bear arms. 177 

The Court, in overturning the convictions of two defendants, 
held the Second Amendment "has no other effect than to 
restrict the powers of the national government."178 As to 
peaceably assembling, the Court declared that the people 
must look to the states for this protection since "[t]he power 
for that purpose was originally placed there, and it has 
never been surrendered to the United States"179 and that the 
said right "was not intended to limit the powers of the State 
governments in respect to their own citizens, but to operate 

173. The Slaughter-House Cases, 83 U.S. (16 Wall.) at 81. 
174. McDonald v. City of Chicago, 130 S. Ct. 3020, 3030 (2010). 
175. Id.; 153 U.S. 535 (1894); 116 U.S. 252, 253 (1886); 92 U.S. 542 (1875). 
176. Nat'! Rifle Ass'n of America v. Chicago, 567 F.3d 856, 858 (2009). 
177. Cruikslu1nk, 92 U.S. at 544-45. 
178. Id. at 553. 
179. Id. at 552. 
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upon the National government alone."180 In so holding, the 
Court was faithful to the Framers' concept of federalism as 
to dual governments (state and federal), 181 observing that 
"[t]he government of the United States is one of delegated 
powers alone. Its authority is defined and limited by the 
Constitution. All powers not granted to it by that instrument 
are reserved to the States or the people."182 

1. The Second Amendment and Self-defense 

McDonald noted that District of Columbia v. Heller held 
that "'the need for defense of self, family, and property is 
most acute' in the home," and that "individual self-defense is 
'the central component' of the Second Amendment right."183 

McDonald concluded that the authors of the Fourteenth 
Amendment "counted the right to keep and bear arms 
among those fundamental rights necessary to our system of 
ordered liberty"184 even though there is absolutely nothing 
mentioned as to gun rights in the Amendment. Moreover, 
there is absolutely no mention of"fundamental rights" in the 
Constitution. Professor Berger said "[a]s in the case of the 
Chinese 'mandate from heaven,' we learn a right is 
'fundamental' only after the Court attaches that label."185 

Cruikshank had held the Second Amendment "has no other 
effect than to restrict the powers of the national 
government, leaving the people to look for their protection 
against any violation by their fellow-citizens" to "internal 
police."188 It also held that neither the Second or Fourteenth 
Amendments "add anything to the rights which one citizen 
has under the Constitution against another."187 

180. Id. 
181. Id. at 550. 
182. Id. at 551. 
183. McDonald v. City of Chicago, 130 S. Ct. 3020, 3023 (2010) (quoting D.C. v. 

Heller, 554 U.S. 599, 628 (2007)). 
184. 130 S. Ct. at 3042. 
185. BERGER, supra note 23, at 274. 
186. Cruikshank, 92 U.S. at 553. 
187. Id. at 554-55. See also McDonald, 130 S. Ct. at 3040, where the Court 

noted that the Freedman's Bureau Act and the 1866 Civil Rights Act sought to 
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In justifying its holding in McDonald, 188 the Court 
disingenuously explained that ''[fJor many decades, the 
question of the rights protected by the Fourteenth 
Amendment against state infringement has been analyzed 
under the Due Process Clause of that Amendment and not 
under the Privileges or Immunities Clause," as it was in 
Slaughter-House and that "Cruikshank, Presser, and Miller 
all preceded the era in which the Court began the process of 
'selective incorporation' under the Due Process Clause." Yet, 
McDonald failed to state that the Due Process Clause as a 
basis of incorporation was considered but expressly rejected 
in Slaughter-House as noted. 189 The Court has accomplished 
incorporation by misconstruction of "due process of law'' as 
shown below. 

D. Justice Frankfurter and Parsing the Correct Fourteenth 
Amendment Interpretation 

The foregoing cases that were decided so close to 
enactment of the Fourteenth Amendment caused Justice 
Frankfurter to observe in Adamson v. California190 that the 
notion that the Fourteenth Amendment was a covert way of 
imposing the first eight amendments on the states "was 
rejected by judges who were themselves witnesses of the 
process by which the Fourteenth Amendment became part of 
the Constitution." Justice Frankfurter wrote191 that except 
for one "eccentric exception," of the forty-three Justices 
(which said group Frankfurter described as "among the 
greatest in the history of the Court"192

) who had ruled on the 
Fourteenth Amendment's scope in the seventy years (1868-

protect the right of the citizens to bear arms. Neither ,vere constitutional as to gun 
rights. The 1866 Civil Rights Act guaranteed blacks "full and equal benefit of all 
laws and proceedings for the security of person and property, as is enjoyed by ,vhite 
citizens." Id (quoting Civil Rights Act of 1866 14 Stat. 27). 

188. McDonald, 130 S. Ct. at 3030-31. 
189. The Slaughter-House Cases, 83 U.S. (16 Wall.) 80-81 (1872). 
190. 332 U.S. 46, 63-64 (1947). 
191. Id at 62. 
192. Id. Expressly mentioned by Frankfurter were: Samuel Miller, David Davis, 

Joseph P. Bradley, Morrison Waite, Stanley Matthe,vs, Horace Gray, Melville 
Fuller, Oliver Wendell Holmes, Jr., Louis Brandeis and Benjamin Cardozo. 
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1947) (up to Adamson) since its enactment, none held the 
Bill of Rights to be restrictions on state governments.193 

Arguments, Frankfurter said, now adduced to prove the 
amendments "were concealed within the historic phrasing of 
the Fourteenth Amendment" were extant at its adoption. 194 

However, Frankfurter wrote, "A surer estimate of their 
bearing was possible for judges at the time than distorting 
distance is likely to vouchsafe. Any evidence of design or 
purpose not contemporaneously known could hardly have 
influenced those who ratified the Amendment."195 

V. THE COURT SUBVERTS THE MEANING OF DUE PROCESS 

The Fourteenth Amendment, Section 1, provides in 
pertinent part: "No State shall ... deprive any person oflife, 
liberty, or property, without due process of law . . . . '196 

Arthur Sutherland wrote in 1965 "[t]o this day, no one 
knows precisely what the words 'due process of law' meant 
to the draftsman of' either the Fifth or Fourteenth 
Amendments. 197 Actually, the words have the same meaning 
in each Amendment.'98 Professor Leonard Levy said "due 
process" is "purposely protean or undefined." 199 Even Justice 
Frankfurter declared: "Great concepts like ... 'due process 
of law' . . . were purposely left to gather meaning from 

193. Id. 
194. Id. at 64. 
195. Id. 
196. U.S. CONST. amend. XIV,§ 1 (emphasis added). 
197. Arthur E. Sutherland, Privacy in Connecticut, 64 MICH. L. REV. 283, 286 

(1965). 
198. Hurtado v. California, 110 U.S. 516, 535 (1884) (holding that the 

Fourteenth Amendment due process clause "was used in the same sense and with 
no greater extent" than the Fifth Amendment's due process clause); Adamson v. 
California, 332 U.S. 46, 66 (Frankfurter, J., concurring) ("It ought not to require 
argument to reject the notion that due process of law meant one thing in the Fifth 
Amendment and another in the Fourteenth."). 

199. LEONARD W. LEVY, AGAINST THE LAW: THE NIXON COURT AND CRIMINAL 
JUSTICE 27 (1976). 
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experience."200 Really? The following shows that these 
writers were dead wrong. 

A. Lord Coke and the Law of the Land 

The phrase "due process of law" is derived from Magna 
Charta s "by the law of the land" phrase, 201 which the great 
common law writer, Sir Edward Coke, held meant by the 
due course and process of law in judicial proceedings.202 

Berger states that "the 'law of the land' clause of Magna 
Charta did not, in Coke's eyes, confer authority [on courts] 
to set a statute aside as unreasonable."203 The First 
Continental Congress declared that '"[d]ue process' should .. 
. be regarded as shorthand for Coke's" definition. 201 The 
United States Supreme Court adopted Lord Coke's 
definition of due process in Murray v. Hoboken Land and 
Improvement Co., stating: 

"The words, 'due process of law,' were undoubtedly 
intended to convey the same meaning as the words, 'by 
the law of the land,' in Magna Charta. Lord Coke, in his 
commentary on those words, (2 Inst. 50,) says they mean 
due process of law. The constitutions which had been 
adopted by the several States before . . . generally 
contained the words, 'but by the judgment of his peers, or 
the law of the land.' The ordinance of congress of July 13, 
1787, for the government of the territory of the United 
States northwest of the River Ohio, used the same 
words."205 

Founding Father and Federalist author Alexander 
Hamilton said, "the words 'due process' . . . are only 

200. Nat'l Mut. Ins. Co. v. Tidewater Transfer Co., 337 U.S. 582, 646 (1949) 
(Frankfurter, J., dissenting). 

201. Magna Carta, http://w,v,v.constitution.org/eng/magnacar.htm, 1215, § 39 
(U .K.); ROBERT H. BORK, Natural La1v and the La1v: An Exchange, jn A TIME TO 
SPEAK: SELECTED WRITINGS AND ARGUMENTS 331-332 (2008). 

202. Murray's Lessee v. Hoboken Land and Improvement Co., 59 U.S. (18 How.) 
276 (1855); 2 EDWARD COKE, INSTITUTES OF THE LAWS OF ENGLAND (E. & R. 
Brooke 1797) (1628). 

203. BERGER, supra note 23, at 194 n.4 (emphasis added). 
204. Id at 198-99 (emphasis omitted). 

205. 59 U.S. (18 How.) at 276. 
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applicable to the process and proceedings of the courts of 
justice . . . [and] can never be referred to an act of the 
legislature."206 Professor Berger said "[n]o statement to the 
contrary will be found in any of the constitutional 
conventions, in the First Congress, nor in the [Fourteenth 
Amendment] debates."207 In fact, as shown above, 
Representative Bingham, the Fourteenth Amendment's 
chief author, said "due process of law" was limited to 
procedural matters pursuant to common law.2°8 

B. Justice Story, Common Law Terms and the Constitution 

The authorities cited below show that "due process" had a 
clearly defined meaning at common law. Justice Joseph 
Story said due process "in effect affirms the right of trial 
according to the process and proceedings of the common 
law."209 Both Story and Chancellor James Kent held that 
"due process" relates to procedural due process and criminal 

206. BERGER, supra note 23, at 194 (quoting Alexander Hamilton, New York 
Assembly: Remarks on an Act for Regulating Elections (Feb. 6, 1787), in 4 THE 
PAPERS OF ALEXANDER HAMILTON 34, 35 (Harold C. Syrett & Jacob E. Cooke, eds., 
1962)) (emphasis omitted). 

207. BERGER, supra note 23, at 194. Berger reports that Judge William 
Lawrence, a member of the 39th Congress, quoted approvingly Hamilton's 
procedural definition in 1871. BERGER, supra note 12, at 9-10. In the same year 
another framer of the Fourteenth Amendment, James Garfield (later President), 
said, "due process of law meant 'an impartial trial according to the law of the land."' 
Id at 10-11. 

208. Fairman, supra note 13, at 26, 33-34. 
209. 2 JOSEPH STORY, COMMENTARIES ON THE CONSTITUTION OF THE UNITED 

STATES 567 (Melville M. Bigelow ed., 5th ed. William 8. Hein & Co. 1994) (1833). 
Justice Story said: 

[Due process] is but an enlargement of the language of Magna 
Charta, 'nee super eum ibimus, nee super eum mittemus., nisi 
per legalejudicium pan·um suorum, vel per legem terre'(neither 
,vill we pass upon him, or condemn him, but by the lawful 
judgment of his peers, or by the law of the land). Lord Coke says 
that these latter words (by the law of the land) mean by due 
process of law, (a) that is, without due presentment or 
indictment, and being brought in to answer thereto by due 
process of the common law. 

Id at 565-67. 
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proceedings only. 210 Madison himself acknowledged "that 
particular parts of the common law may have sanction from 
the Constitution, so far as they are necessarily 
comprehended in the technical phrases which express the 
powers delegated to the government."211 Consistent with 
this, Justice Story believed that the Constitution was 
"predicated upon the existence of the common law."212 The 
Court held in United States v. Smith that when a common 
law term, such as "due process," is used in the Constitution 
it retains its common law meaning.213 If not, the 
Constitution is amended by judicial fiat in violation of 
Article 5. Chief Justice Marshall consulted the common law 
to determine the meaning of the constitutional terms habeas 
corpus and treason.214 Absent the common law, the Court 
held that the Constitution could not be rightly understood. 215 

C. Judge Cooley and Justice Thomas on 

210. See BERGI~R, supra note 23, at 199; 2 JAMES KENT, COMMENTARIES ON 
AMERfCAN LAW 15-16 (John M. Gould ed., 14th ed. 1901) (1826); STORY, supra note 
209, 565-67. 

211. BERGER, supra note 23, at 195 n.5 (citing James Madison, Madison's 
Report on the Virginia Resolutions, in 4 THE DEBATES IN THE SEVERAL STATE 
CONVENTIONS ON THE ADOPTION OF THE FEDERAL CONSTITUTION 546, 563 (2d ed. 
1891)). 

212. JAMES MCCLELLAN, JOSEPH STORY Ai'TD THE AMERICAN CONSTITUTION 178 
(1971) (quoting Swift v. Tyson, 41 U.S. (16 Peters) 1, 12 (1842)). 

213. Cf. 10 ED\VARD THOMPSON CO., THE AMERICAN AND ENGLISH 
ENCYCLOPIEDIA OF LA\V 293 (David S. Garland & Lucius P McGehee eds., 2d ed. 
1899) (describing ho\v the con·ect interpretation of due process "is that the tenn 
was intended to perpetuate old and \vell~established principles of right and 
justice."); 18 U.S. (5 Wheat.) 153, 160-62 (1820) (explaining, by considering 
common law usage and the la\v of nations, that piracy is robbery upon the sea that 
is sufficiently and constitutionally defined by the fifth section of the act of 1819.). 

214. See Ex parte Bollman, 8 U.S. (1 Cranch) 75, 93-94 (1807) (Marshall stated 
"for the meaning of the term habeas corpus, resort may unquestionably be had to 
the common la\v"); United States v. Burr, 25 F. Cas. 55, 159-60 (C.C.D. Va. 1807) 
(No. 14,693) (referencing Coke, Hale, Foster, Blackstone, and Marshall, and in 
defining treason, found it "scarcely conceivable that the term \Vas not employed by 
the framers of our constitution in the sense \vhich had been affixed to it by those 
from ,vhom \Ve borrowed it"). 

215. United States v. Wong Kim Ark, 169 U.S. 649, 654 (1898). See also 1 
JM1ES KENT, COMl\1ENTARIES ON Ai\.IERICAN LA\V 443-44 (John M. Gould ed., 14th 
ed. 1901). Chancellor James Kent predicted that \Vithout the common la\v "the 
courts would be left to ... roam at large in the trackless field of their own 
imaginations." Id. 
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Due Process of Law 

The famed constitutionalist Chief Justice Thomas Cooley 
agreed with Justice Story and Chancellor Kent that due 
process oflaw relates to procedural due process and criminal 
proceedings only. He said: 

When life and liberty are in question, there must in every 
instance be judicial proceedings; and that requirement 
implies an accusation, a hearing before an impartial 
tribunal, with proper jurisdiction, and a conviction and 
judgment before the punishment can be inflicted. But the 
States will prescribe their own modes of proceeding and 
trial; ... the trial, by jury or by court; and whatever is 
established will be due process oflaw . ... 216 

Justice Clarence Thomas concurred in McDonald based 
not on Fourteenth Amendment's Due Process Clause, but on 
its Privileges and Immunities Clause.217 "Incorporation" by 
the Amendment's Due Process Clause, Thomas said, "is a 
legal fiction. The notion that a constitutional provision that 
guarantees only 'process' before a person is deprived of life, 
liberty, or property could define the substance of those rights 
strains credulity .... Moreover, this fiction is a particularly 
dangerous one."218 Pointing out how McDonald's dissenters 
laud the flexibility of substantive due process, Thomas notes 
how neither side in McDonald "argues that the meaning'' 
now attributed "to the Due Process Clause was consistent 
with public understanding at the time of its ratification."219 

Justice Thomas concludes: 

[A]ny serious argument over the scope of the Due Process 
Clause must acknowledge that neither its text nor its 
history suggests that it protects the many substantive 
rights this Court's cases now claim it does. I cannot accept 
a theory of constitutional interpretation that rests on 
such tenuous footing. This Court's substantive due 
process framework fails to account for both the text of the 

216. THOl\ilAS M. COOLEY, THE GENERAL PRINCIPLES OF CONSTITUTIONAL LAW 
IN THE UNITED STATES OF AM:ERICA 244 (1880) (emphasis added). 

217. McDonald v. City of Chicago, 130 U.S. 3020, 3059 (2010) (Thomas, J., 
concurring). 

218. Id. at 3062. 
219. Id. 
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Fourteenth Amendment and the history that led to its 
adoption, filling that gap with a jurisprudence devoid of a 
guiding principle. 220 

D. Substantive Due Process A Judicial Fabrication 

285 

The famed Federal Judge Learned Hand considered "the 
whole concept of substantive due process . . . a judicial 
fabrication."221 Professor John Hart Ely found no references 
in the legislative history that gave the Due Process Clause of 
the Fourteenth Amendment "more than a procedural 
connotation."222 Justice Black, dissenting in Harper v. 
Virginia Board of Electors,223 agreed that the Due Process 
Clause conveys no substantive rights: 

[T]here is no constitutional support whatever for this 
Court to use the Due Process Clause as though it provided 
a blank check to alter the meaning of the Constitution as 
written so as to add to it substantive constitutional 
changes which a majority of the Court at any given time 
believes are needed to meet present-day problems."224 

Assuming arguendo that due process of law somehow did 
not mean what Lord Coke, Hamilton, Justices Story, Black 
and Thomas, Chancellor Kent, or Judge Cooley said, 
Professor Berger states: "Whether one can determine 
'precisely' what due process meant, however, is not nearly so 
important as the fact that one thing quite plainly it did not 
mean, in either 1789 or 1866;225 it did not comprehend 

220. Id. 
221. KATHRYN GRIFFITH, JUDGE LEARNED HAND AND THE ROLE OF THE 

FEDERAL JUDICIARY 129 (1973). "Universally ackno\vledged as the greatest living 
judge in the \vorld," Judge Hand was considered for the Supreme Court and "it ,vas 
,videly agreed that he ,vould have met the 'spacious requirements for a seat on the 
Supreme Court as very fe\v men in his time.'" Id. at 9. 

222. John Hart Ely, Constitutional Inte1pretivism: Its Allure and In1possibility, 
53 IND. L.J., 1978, at 399, 416. Ely noted, "there is simply no avoiding the fact that 
the \VOrd that follo\vs 'due' is 'process."' Id. at 419-20. Accordingly, there is 
abundant authority from noted legal scholars asserting that substantive due 
process is a judicial construct and not supported constitutionally. See GRIFFITH, 
supra note 221. 

223. 383 U.S. 663, 675 (1966). 
224. Id at 675-76 (Black, J., dissenting) (emphasis added). 
225. BERGER, supra note 23, at 193-94. 
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judicial power to override legislation on substantive or policy 
grounds."226 Berger states that "after the 1880s [due process] 
was transformed by the Court into [a term] of 'convenient 
vagueness"' which became "the reigning orthodoxy" and 
evolved into "substantive due process."227 "It is the Court," 
Berger wrote, "that made due process an obscurantist 
phrase. "228 

VI. JUSTICE HOLMES AND ECONOMIC 
SUBSTANTIVE DUE PROCESS 

Justice Scalia classifies Dred Scott v. Sandford,229 decided 
the year after Murray's Lessee v. Hoboken Land and 
Improvement Co., as the first substantive due process 
case.230 In Dred Scott, Chief Justice Roger Taney, writing for 
the Court, held that a law depriving a citizen of his liberty or 
property because he brought his property into a particular 
area "could hardly be dignified with the name of due process 
of law."231 Notwithstanding Dred Scott v. Sanford, 
substantive due process remained dormant until 1897 when 
it was used in Allgeyer v. Louisiana to strike down a state 
statute.232 Then, with Lochner v. New York,233 the Court 
began utilizing substantive due process, pursuant to the 
Fifth and Fourteenth Amendments, to protect economic 
liberties and did so for many years.234 Lochner invalidated a 
state law limiting bakery employees' hours and created a 
right to contract not mentioned in the Constitution.235 

226. Id. 
227. Id at 194. 
228. Id. at 258 (emphasis added). 
229. 60 U.S. (19 How.) 393 (1857). 
230. ANTONIN SCALIA, A MA'ITER OF INTERPRETATION: FEDERAL COURTS AND 

THE LAW 24 (1997). 
231. 60 U.S. (19 How.) at 450. 
232. See Herbert Hovenkamp, The Political Economy of Substantive Due 

Process, 40 STAN. L. REV. 379, 387-S8 (1988); 165 U.S. 578, 589, 591 (1897). 
233. See 198 U.S. 45, 46, 53, 56-58, 64 (1905). 
234. Id. 
235. Id. 
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The most consistent and eloquent opponent of substantive 
due process was Justice Oliver Wendell Holmes, Jr. 236 In 
dissenting in Lochner, Justice Holmes, clearly appeared to 
subscribe to Mr. Madison's declaration that except for the 
federal government's enumerated powers, the States 
retained an "inviolable sovereignty over all other objects."237 

In Lochner, he pointed out that under the Fourteenth 
Amendment the Court had previously upheld many laws 
that allegedly violated liberties such as the Court's new 
liberty of contract.238 Liberty of contract, Justice Holmes 
stated, was a perversion of the word liberty.239 

In Adkins v. Children's Hospital of the District of 
Columbia, a federal minimum wage law for women was held 
inconsistent with the Fifth Amendment's Due Process 
Clause.240 Justice Holmes, dissenting, said "the power of 
Congress (in this case) seems absolutely free from doubt."241 

The only objection to the law in this case, Holmes said, "is 
found within the ... contours of the Fifth Amendment['s] 
due process clause." Holmes observed that "earlier decisions" 
as to those words "went no farther than an unpretentious 
assertion of the liberty to follow the ordinary calling" which 
"innocuous generality was expanded into the dogma, Liberty 
of Contract. Contract is not specially mentioned in the text 
that we have to construe."242 This Holmes said, "is merely an 

236. See Farmers' Loan & Trust Co. v. Minnesota, 280 U.S. 204, 218 (1930) 
(Holmes, J., dissenting); Safe Deposit & Trust Co. ofBalt. v. Virginia, 280 U.S. 83, 
97-8 (1929) (Holmes, J., dissenting); Coppage v. Kansas, 236 U.S. 1, 27 (1915) 
(Holmes, J., dissenting) (stating that Adair v. United States and Lochner v. New 
York should be overruled); Adair v. United States, 208 U.S. 161, 191 (1908) 
(Holmes, J., dissenting). 

237. THE FEDERALIST NO. 39 at 214 (James Madison}. 
238. See 198 U.S. 45, 75 (1905) (Holmes, J., dissenting). 
239. Id. at 76 ("I think that the word liberty in the Fourteenth Amendment is 

perverted ,vhen it is held to prevent the natural outcome of a dominant opinion, 
unless it can be said that a rational and fair man necessarily would admit that the 
statute proposed would infringe fundamental principles as they have been 
understood by the traditions of our people and our la\V. It does not need research to 
show that no such sweeping condemnation can be passed upon the statute before 
us."). 

240. See 261 U.S. 525, 561-62 (1923). 
241. Id. at 567 (Holmes, J., dissenting). 
242. Id. at 568. 
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example of doing what you want to do, embodied in the word 
liberty."243 "The criterion of constitutionality," Holmes wrote, 
"is not whether we believe the law to be for the public 
good."244 

In Baldwin v. Missouri,245 Justice Holmes dissented 
against declaring a Missouri state law that taxed property of 
an estate lying within Missouri, even though the decedent 
resided in Illinois which also taxed the property, a violation 
of the Fourteenth Amendment's Due Process Clause.246 

Holmes concluded that the bonds, notes, etc. in question 
received the protection of the State of Missouri so as to 
justify Missouri demanding a quid pro quo in the form of the 
tax and firmly subscribed to Lord Coke's definition of due 
process, and expressed great concern over the increasing 
invasion of the sovereign rights of the states. 247 He stated: 

I have not yet adequately expressed the more than 
anxiety that I feel at the ever increasing scope given to 
the Fourteenth Amendment in cutting down what I 
believe to be the constitutional rights of the States. As the 
decisions now stand, I see hardly any limit but the sky to 
the invalidating of those rights if they happen to strike a 
majority of this Court as for any reason undesirable. I 
cannot believe that the Amendment was intended to give 
us carte blanche to embody our economic or moral beliefs 
in its prohibitions .... [T]he words 'due process oflaw,' if 
taken in their literal meaning, have no application to this 
case; [we] ... should be slow to construe the clause in the 
Fourteenth Amendment as committing to the Court, with 
no guide but the Court's own discretion, the validity of 
whatever laws the States may pass. 248 

243. Id. Holmes said most "all law consists in forbidding men to do some things 
that they want to do, and contract is no more exempt from law than other acts," 
and cited cases where the Court upheld laws even though they "interfered with 
liberty." Id. at 568-69. 

244. Id. at 570. 
245. 281 U.S. 586 (1930). 
246. Id. at 595-96 (Holmes, J., dissenting). 
247. Id. 
248. Id. 
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A. The Court Rejects Economic Substantive Due Process 

Economic substantive due process came to a virtual end in 
1937 in West Coast Hotel Co. v. Parrish, where the Court 
upheld a state law setting minimum wages for women 
despite Fourteenth Amendment due process objections. 249 In 
support, the Court cited Justice Holmes dissent in Adkins.250 

In affirming, the Court noted that it had been argued that 
the statute was a "deprivation of freedom of contract."251 To 
this the Court asked: "What is this freedom?"252 In 
answering, the Court, like Justice Holmes, observed that 

The Constitution does not speak of freedom of contract. It 
speaks of liberty and prohibits the deprivation of liberty 
without due process of law. In prohibiting that 
deprivation, the Constitution does not recognize an 
absolute and uncontrollable liberty. . . There is no 
absolute freedom to do as one wills or to contrnct as one 
chooses. The guaranty of liberty does not withdraw from 
legislative supervision that wide department of activity 
which consists of the making of contracts, or deny to 
government the power to provide restrictive safeguards. 
Liberty implies the absence of arbitrary restraint, not 
immunity from reasonable regulations and prohibitions 
imposed in the interests of the community. 253 

In construing the wage statute, the Court held that it 
must yield to the Washington Legislature, which it held did 
not exceed its powers. 254 The Court declared: "the legislature 
is primarily the judge of the necessity of such an 
enactment," even if the Court disagrees with its wisdom.255 

Perhaps more significantly, the Court adopted Justice 

249. See 300 U.S. 379, 386, 389, 391-93, 396-98, 400 (1937). 
250. Id at 396-97. 
251. Id. at 391. 
252. Id 
253. Id. at 391-92 (emphasis added). 
254. See id at 393, 398-400. 
255. Id. at 398. ("[E]very possible presumption is in favor of its validity, and 

that though the court may hold views inconsistent with the wisdom of the la\v, it 
may not be annulled unless palpably in excess of legislative po,ver."). 
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Holmes' views as to economic substantive due process by 
overruling Adkins v. Childrens' Hospital as precedent.256 

B. The Seeds of Modern Substantive 
Due Process Are Sown 

After Slaughter-House, the Court rejected (except in one 
case257

) incorporation in a long line of cases until Gitlow v. 
New York, where it assumed that "freedom of speech and of 
the press" were among the "liberties" protected by the 
Fourteenth Amendment's Due Process Clause enabling it to 
hold a State statute against "criminal anarchy" 
constitutional and uphold a conviction under it.258 Justice 
Holmes again dissented in a substantive due process case. 259 

In Gitlow, the Court re-wrote de facto the First Amendment, 
which provides: "Congress shall make no law abridging the 
freedom of speech," to make it a restriction on the states by 
the Fourteenth Amendment's Due Process Clause, even 
though the First Amendment expressly limits only Congress. 
Supreme Court historian Charles Warren was stunned by 
Gitlow. He pointed out Gitlow's non-sequitur, observing that 
the "free speech" of the First Amendment could not have 
been comprehended in the Due Process Clause of the Fifth 
because, having already provided in the First Amendment 
an absolute prohibition on Congress to take away certain 
rights, it is hardly conceivable that the Framers would, in 

256. Id. at 400. 
257. In Chicago, Burlington & Quincy R.R. Co. v. Chicago, 166 U.S. 226 (1897), 

the Court noted that the Fourteenth Amendment provides that "private property 
shall not be taken ... for public use without just compensation," and held that the 
Fourteenth Amendment's due process clause prohibits a taking by a State. Id. at 
233. Conversely, the 39th Congress rejected attaching a ''just compensation" clause 
to the Fourteenth Amendment. See Meyer, supra note 52, at 101. 

258. 268 U.S. 652, 654, 670 (1925). 
259. Id. at 672. Holmes would have reversed the conviction saying defendant's 

speech was not violative of his "clear and present danger" doctrine. He said: "The 
general principle of free speech ... must be ... included in the Fourteenth 
Amendment, in view of the scope that has been given to the word 'liberty' as there 
used, although perhaps it may be accepted with a somewhat larger latitude of 
interpretation than is allowed to Congress by the sweeping language that governs 
or ought to govern the laws of the United States." Holmes did not explain why a 
larger latitude should be given courts than Congress as to the ,vord "liberty." Id. 
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the Fifth, provide that Congress might take away the same 
rights by due process oflaw.260 

VII. SUBSTANTIVE DUE PROCESS AND 
A "LIBERTY OF SODOMY" 

Lawrence v. Texas,'61 which overruled Bowers v. 
Hardwjck,'62 is supremely illustrative of the extreme 
dangers of judicial supremacy via substantive due process to 
the inviolable constitutional sovereignty of the states. 
Justice Byron White, writing for the Court in Bowers, said 
there was no fundamental right to engage in homosexual 
sodomy and condemned substantive due process.263 White, 
while condemning the substantive gloss placed on due 
process by the High Court and approving its rejection,'61 

observed that the appeals court had held, without textual 
support, that sodomy has constitutional protections by due 
process.265 He said, "The Court. . . comes nearest to 
illegitimacy when it deals with judge-made constitutional 
law having little or no cognizable roots in the language or 
design of the Constitution."266 White warned: "There should 
be, therefore, great resistance to expand the substantjve 
reach" of the Fifth and Fourteenth Amendments' due 
process clauses.267 "Otherwise," he said, "the Judiciary 

260. Charles Warren, The Ne1v Liberty Under the Fourteenth Amendment, 39 
HARV. L. REV. 431, 433 (1926) (stating that "by one short sentence" and '\vithout 
even mentioning these previous cases, the Court assumes, \vithout argument," that 
free speech is protected by the Fourteenth Amendment). 

261. 539 U.S. 558 (2003). 
262. 478 U.S. 186 (1986). 
263. Id. at 190-91. 
264. Id. at 194-95 (explaining that based on the aforementioned rulings as to 

economic substantive due process, Justice White \Vrote for the Court that the face~ 
offbet\veen the Executive and the Court in the 1930s "resulted repudiation of much 
of the substantive gloss that the Court had placed on the Due Process Clauses of 
the Fifth and Fourteenth Amendments"). 

265. Hard\vick v. Bo\vers, 760 F.2d 1202, 1211-12 (11th Cir. 1985), rev'cl, 478 
U.S. 186 (1986), ove1ruled by La\vrence v. Texas, 539 U.S. 558 (2003). 

266. Bo,vers, 478 U.S. at 194. 
267. Id. at 195 (emphasis added). 
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necessarily takes to itself further authority to govern the 
country without express constitutional authority."268 

While refusing to create any right to sodomy, Bowers 
noted that proscriptions against such conduct have ancient 
roots in this country.269 Justice White said: "[t]o claim that a 
right to engage in such conduct is 'deeply rooted in this 
Nation's history and tradition' or 'implicit in the concept of 
ordered liberty' is, at best, facetious."270 It had been argued 
in Bowers that a presumed belief that homosexual sodomy is 
unacceptably immoral was not a rational basis for the law. 
To this, Justice White wrote for the Court: "The law ... is 
constantly based on notions of morality."271 Chief Justice 
Warren Burger, concurring, stated that "proscriptions 
against sodomy have very 'ancient roots,"'272 and are "firmly 
rooted in Judea-Christian moral and ethical standards."273 

He declared: 

To hold that the act of homosexual sodomy is somehow 
protected as a fundamental right would be to cast aside 
millennia of moral teaching. This is essentially not a 
question of personal 'preferences' but rather of the 

268. Id. 
269. Id. at 192-94 (citing Yao Apatsu-Gbotsu et al., Survey on the 

Constitutional Right to Privacy in the Context of Homosexual Activity, 40 U. 
MIAMI L. REV. 521, 525 (1986)). 

270. Bowers, 478 U.S. at 194. The Court observed: 
Sodomy was a criminal offense at common law and was forbidden 
by the laws of the original thirteen States when they ratified the 
Bill of Rights. In 1868, when the Fourteenth Amendment was 
ratified, all but 5 of the 37 States had criminal sodomy laws. In fact, 
until 1961, all 50 States outlawed sodomy, and today, [in 1986 
when Bowers was decided] 24 States and the District of Columbia 
continue to provide criminal penalties for sodomy. 

271. Id. at 196. Justice White also said "[i]f all laws representing essentially 
moral choices are to be invalidated under the Due Process Clause, the courts will be 
very busy indeed." Id. 

272. Id. at 196 (Burger, J., concurring). 

273. Id. Chief Justice Burger said homosexual sodomy had been "a capital 
crime under Roman law." Id. The Chief Justice noted that the English common law, 
including its sodomy prohibition, ''became the received law of Georgia [in 1816] and 
the other Colonies." Id. at 197. Thomas Jefferson, in his proposed laws, said 
sodomy, as well as rape, "shall be punished; if a man, by castration, a woman, by 
boring through the cartilage of her nose a hole of one half inch in diameter." Public 
Papers, in JEFFERSON: WRITINGS 356 (Library of America 2011). 
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legislative authority of the State. I find nothing in the 
Constitution depriving a State of the power to enact the 
statute challenged here.274 

A. Lawrence v. Texas 

293 

In overruling Bowers, the Lawrence Court, as Justice 
Scalia observed, took sides "in the culture war," by declaring 
that "criminalization of homosexual conduct is 'an invitation 
to subject homosexual persons to discrimination both in the 
public and private spheres"'.275 It held, while declaring 
Texas' anti-sodomy statute unconstitutional, that under 
substantive due process, there is a constitutional liberty of 
sodomy even though no such right is mentioned in the 
Constitution. 276 

1. Lawrence's NihiHstic Expansion of Liberty 

In Palko v. Connecticut, the Court had held, under due 
process, that certain rights were "implicit in the concept of 
ordered liberty."277 Powers under the Constitution are not 
those that are "implicit," but, as Madison said, those that 
are enumerated. Justice Byron White said "ordered liberty'' 
was no more than a means whereby a majority of the Court 
can impose "its own philosophical predilections upon state 
legislatures or Congress."278 Nevertheless, in holding that 
there is a liberty of sodomy in the Constitution while 
ignoring the Tenth Amendment sovereignty of the states, 
the Court relied on substantive due process, Griswold v. 

274. Boivers, 478 U.S. at 197 {Burger, J ., concurring). 
275. Lawrence v. Texas, 539 U.S. 558, 602 (Scalia, J., dissenting). 
276. Id at 586 (Scalia, J., dissenting) ("[N]o,vhere does the Court's opinion 

declare that homosexual sodomy is a 'fundamental right' under the Due Process 
clause ... "). 

277. 302 U.S. 319, 324-25 (1937). 
278. Robinson v. Cal., 370 U.S. 660, 689 (1962) (White, J., dissenting) ("! 

suspect the Court was hard put to find a \Vay to ascribe to the Framers of the 
Constitution the result reached today rather than to its o,vn notion of ordered 
liberty. If this case involved economic regulation, the present Court's allergy to 
substantive due process \Vould surely save the statute and prevent the Court from 
imposing its o\Vn philosophical predilections on state legislatures or Congress."). 



294 Regent Journal of Law & Public Policy [Vol. 6 

Connecticut,279 foreign law, two of its cases decided since 
Bowers, and Justice John Paul Stevens' Bowers' claim that a 
state's governing majority's traditional belief that a 
particular practice is immoral is an "[in]sufficient reason for 
upholding a law prohibiting the practice .... "280 In Griswold, 
an anti-contraceptive law as to married couples invaded "the 
sacred precincts of marital bedrooms"281 and was held 
unconstitutional because it violated a Court-created right of 
privacy allegedly found "in penumbras,282 formed by 
emanations from" the Bill of Rights.283 Lawrence held this 
right of privacy led to a right to liberty under the Due 
Process Clause to engage in sodomy .284 

As to Justice Stevens's views, the Court especially took 
issue with "[t]he sweeping references by Chief Justice 
Burger to the history of Wes tern civilization and to J udeo
Christian moral and ethical standards," which the Court 
said "did not take account of other authorities pointing in an 
opposite direction."285 While Bowers cited ancient American 
laws and traditions opposed to sodomy, Lawrence's 'bther 
authorities" were not those of American civilization, but 
foreign law or the "wider civilization," as Justice Scalia 

279. Griswold v. Connecticut, 381 U.S. 479 (1965). 
280. Bowers v. Hardwick, 478 U.S. 186, 216 (1986) (Stevens, J., dissenting). 

One wonders if Justice Stevens believes civil rights laws prohibiting racial 
discrimination are unconstitutional. Isn't racial discrimination considered 
immoral? 

281. Griswold, 381 U.S. at 485. 
282. Id at 484-85. An "emanation" is a gaseous substance, while a "penumbra" 

is a partly lighted area surrounding the complete shadow of a body, such as the 
moon, in full eclipse. WEBSTER'S NEW DICTIONARY 463, 1067 (4th ed. 1999). 
Justice Field once stated, "[t]he Constitution deals with substance, not shadows." 
Cummings v. Missouri, 71 U.S. (4 Wall.) 277, 325 (1866) (emphasis added}. 

283. Griswold, 381 U.S. at 484-86. The right of privacy was first "discovered" in 
Griswold v. Connecticut. Id. at 484. The general "right of privacy" in Grisivoldwas 
a "right" which Justices Brennan and William 0. Douglas collaborated to create. 
See STEPHEN L. WASBY, HE SHALL NOT PASS THIS WAY AGAIN: THE LEGACY OF 
JUSTICE WILLIAM 0. DOUGLAS 159 (1990}. Justice Potter Stewart could not find 
this shadowy right "in the Bill of Rights, or in any other part of the Constitution, or 
in any case ever before decided by this Court." Gn'swold, 381 U.S. at 530 (Stewart, 
J., dissenting). 

284. 539 U.S. at 558, 578 (2003). 
285. Id at 572 (emphasis added). 
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called it, and the contemporary views of those who oppose 
those American laws and traditions.286 Scalia derisively 
observed: "Constitutional entitlements do not spring into 
existence because some States lessen or eliminate criminal 
sanctions on certain behavior" or "because foreign nations 
decriminalize conduct."287 Blackstone demonstrated the 
common law hostility to sodomy"8 was based on the 
Bible289-the book on which America was founded. 290 Even 
though Bowers recognized that laws are "constantly based 
on notions of morality,"291 Lawrence declared, "[o]ur 
obligation is to define the liberty of all, not to mandate our 
own moral code."292 Yet, the Court did mandate its own code. 

The first post-Bowers case cited in Lawrence was Planned 
Parenthood of Southeastern Pa. v. Casey93 which 
"reaffirmed the substantive force of the liberty protected by 
the Due Process Clause" stating: "At the heart of liberty is 
the right to define one's own concept of existence, of 

286. Id at 598 (Scalia, J., dissenting). The majority cited a 1957 committee 
study to the British Parliament recommending repeal of laws punishing 
homosexual conduct ,vhich Parliament ultimately followed. Id at 576. Also cited 
was a European case in which la,vs proscribing homosexual conduct were invalid 
under the European Court on Human Rights. Id. Notably, American judges are 
s,vorn not to uphold foreign law of a '\vider civilization," but to uphold the U.S. 
Constitution and American Ja,v. Id. at 576. 

287. Id. at 598. 

288. 5 WILLIAM BLACKSTONE, COMMENTARIES *215 (describing sodomy as the 
"infamous crime against nature" and an offense of "deeper malignity'' than rape, a 
heinous act "the very mention of which is a disgrace to human nature," and a "a 
crime not fit to be named"). 

289. Both Blackstone and John Locke said human laws must be consistent with 
the laws of nature and not contradict Scripture, which condemns homosexuality 
and sodomy. JOHN EIDSMOE, CHRISTIANITY AND THE CONSTITUTION: THE FAITH 
OF OUR FOUNDING FATHERS 62 (2000). 

290. How the Bible Made An1erica, NEWS\VEEK, Dec. 27, 1982, at 44 (stating 
that historians are discovering that the Bible, perhaps even more than the 
Constitution, is our founding document.) The follo,ving Scriptures no doubt had 
great influence on early state legislatures to enact anti-sodomy laws: Genesis 1:27, 
28; 19:1-39; Leviticus 18:22; 20:13; Deuteronomy 23:17; Judges 19:22; 1 J(ings 
14:24; 15:12; 22:46; 2 IUngs 23:7; Matthe1v 19:5; Ron1ans 1:24-28; 1 Co11·nthians 6:9; 
1 Tin1othy 1:9-10; 2 Peter 2:6-8; Jude 1:7. 

291. Boivers, 478 U.S. at 196. 
292. Laivrence, 539 U.S. at 571 (citing Planned Parenthood v. Casey, 505 U.S. 

833, 850 (1992)). 

293. 505 U.S. 833, 851 (1992). 
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meaning, of the universe, and of the mystery of human 
life."294 Justice Scalia warned that if the Court's "right to 
define" passage limits governmental power to regulate 
actions based on one's self-defined "concept of existence ... 
it is the passage that ate the rule of law,"295 and concluded 
that Lawrence "effectively decrees the end of all morals 
legislation."296 The second post-Bowers case was Romer v. 
Evans,297 which gave homosexuals a specially protected 
status (even though they were protected under general law 
like everyone else). The Court held that the law's animosity 
toward homosexuality was evil298 and had no rational 
basis.299 

2. The Court Builds On Its New "Moral" Code 

Continuing its policy to make men less manly, women less 
womanly, and America more amoral,3°0 the Court utilized 
substantive due process in United States v. Windsoi'01 to 

294. Lawrence, 539 U.S. at 573-74 (emphasis added) (citing Casey, 505 U.S. at 
851). This parallels Judges 17:6 where "every man did that which was right in his 
own eyes" with disastrous consequences for Israel. Justice Scalia called it the 
"sweet-mystery-of-life" statement. La~vrence, 539 U.S. at 588 (Scalia, J., 
dissenting). 

295. Lawrence, 539 U.S. at 588. 
296. Id. at 599. 
297. 517 U.S. 620 (1996). 
298. Id. at 638-39 (Scalia, J., dissenting). 
299. Id. at 634-36 (holding that a Colorado constitutional amendment 

repealing laws giving homosexuals (who were protected the same as everyone else 
under general statutes) a specially protected status was a Fourteenth Amendment 
Equal Protection violation). Romer also held that "the guaranty of 'equal protection 
of the laws' is a pledge of the protection of equal laws." Id. at 633. This in itself is 
creation of substantive equal protection since the Fourteenth Amendment's Section 
1 does not require equal laws, but rather prohibits denial of the "equal protection of 
the laws." See U.S. CONST. amend. XIV. 

300. Hollingsworth v. Perry, 133 S. Ct. 2652, 2652-53 (2013) (holding a ban on 
same-sex marriage unconstitutional by holding its proponents did not have 
standing). 

301. 133 S. Ct. 2675. 2706-07 (2013) (Scalia, J., dissenting) (stating that 
although the Court says DOMA is invalid as '"a deprivation of the liberty of the 
person protected by the Fifth Amendment ... [and) that it violates 'basic due 
process' principles ... [t]he majority never utters the dread words 'substantive due 
process,' perhaps sensing the disrepute into which that doctrine has fallen, but that 
is what those statements mean"). 
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hold that section 3 of the Defense of Marriage Act302 

("DOMA") violated the Court-made equal protection 
component of the Fifth Amendment's Due Process Clause.3°3 

The parties had agreed that both the trial court and appeals 
court were right and the Government would not defend 
DOMA.3°' Justice Scalia said that deciding abstract 
questions mmus the required Article III "case" or 
"controversy" was a ''.jaw-dropping assertion of judicial 
supremacy over the people's representatives."305 Scalia said 
because of the Court's "exalted conception" of its role in 
America, it decrees what it believes "it can get away with," 
i.e. that DOMA's Section 3 is unconstitutional, but same-sex 
marriage is constitutional.306 Scalia said "It is one thing for a 
society to elect change; it is another for a court of law to 
impose change by adjudging those who oppose it hastes 
humani generis, enemies of the human race."307 

B. Liberty and the Framers 

Conversely, "liberty," under the due process clauses, was 
never meant to be defined by one's own concepts. Charles 
Warren, the noted United States Supreme Court historian, 
said the word "liberty'' as used in the due process clauses of 
the Fifth and Fourteenth Amendments had the same 

302. 1 U.S.C. § 7 (2013) ("In determining the meaning of any Act of Congress, 
or of any ruling, regulation, or interpretation of the various administrative bureaus 
and agencies of the United States, the word 'marriage' means only a legal union 
between one man and one \VOman as husband and wife, and the ,vord 'spouse' 
refers only to a person of the opposite sex ,vho is a husband or a wife."). 

303. Windso1; 133 S. Ct. at 2693-96. There is absolutely no mention of "equal 
protection" in the Fifth Amendment's Due Process clause. See U.S. CONST. amend. 
V. Neither was there any discussion about "equal protection" in the first Congress 
debates on that Amendment. Nevertheless, in Bolling v. Sharpe, the Warren Court 
"discovered" an equal protection component in the Fifth Amendment's Due Process 
clause. 347 U.S. 497, 499-500 (1954). 

304. Windsor, 133 S. Ct. at 2679. 
305. Id at 2698. 
306. Id. 
307. Windsor, 133 S. Ct. at 2698-99, 2709-10 (Scalia, J., dissenting) ("By 

formally declaring anyone opposed to same~sex marriage an enemy of human 
decency, the majority arms \veil every challenger to a state la\v restricting marriage 
to its traditional definition."). 
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meaning as it did at common law, which was simply "liberty 
of the person," or, in other words, "the right to have one's 
person free from physical restraint."308 According to 
Blackstone, that is exactly what "liberty" meant at common 
law.309 The Framers believed that to be possessed liberty 
must be limited.310 Jefferson's statement, as inscribed on his 
Memorial, seems consistent with the Framers' views: "God 
who gave us life gave us liberty. Can the liberties of a nation 
be secure when we have removed a conviction that these 
liberties are the gift of God?"311 

Contrary to what the Court said in perverting the word 
"liberty," one has no right to define one's own concept of 
existence, because as Justice Holmes said "[t]here is no 
absolute freedom to do as one wills .... "312 Yet conduct 
condemned by the Judea-Christian tradition, as well as 
having been a statutory crime for centuries in most all 
States of the Union, became by Court decree a 
constitutionally protected liberty. One can't help but think 
that Justice Holmes would say there is no more a Liberty of 
Sodomy in the Constitution than there is a Liberty of 
Contract. 

Vlll. THE BILL OF RIGHTS AS A 'SUICIDE PACT' 

Based on "incorporation," the Supreme Court assumed 
jurisdiction to adjudicate in areas the Framers clearly 
intended to remain with the States. In doing so, the Court 

308. Charles Warren, The New Liberty Under the Fourteenth Amendment, 39 
HARV. L. REV. 431, 440 (1926). 

309. 2 WILLIAM BLACKSTONE, COMMENTARIES *127 (Blackstone wrote that, "the 
violation of the right of personal liberty ... is effected by the injury of false 
imprisonment, for which the law has not only decreed a punishment, as a heinous 
public crime, but has also given a private reparation to the party; as well by 
removing the actual confinement for the present, as, after it is over, by suspecting 
the wrongdoer to a civil action, on account of the damage sustained by the loss of 
time and liberty."). 

310. WALTER BERNS, FREEDOM, VIRTUE AND THE FIRST AM:ENDMENT 228 (1957). 

311. Quotations on the Jefferson Memorial, THOMAS JEFFERSON'S MONTICELLO, 
http://www.monticello.org/site/jefferson/quotations-jefferson-memorial (last visited 
Feb. 25, 2014). 

312. W. Coast Hotel Co. v. Parrish, 300 U.S. 379, 392 (1937). 
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departed from the original meaning of many Bill of Rights' 
provisions in both state and federal cases resulting in 
destruction of moral values, and the weakening of law 
enforcement and national security. In addition to 
proclaiming liberties of sodomy and same-sex marriage, it 
also did the following. 

The Declaration of Independence mentions God four 
different times and holds that America was founded on "the 
Laws of Nature and of Nature's God" and that "certain 
unalienable Rights" are derived not from the State, but the 
Creator.313 Justice Story said that at the Constitution's 
adoption, "the general if not the universal sentiment in 
America was, that Christianity ought to receive 
encouragement from the state," and that "[t]he real object of 
the [First] amendment was not to countenance, much less to 
advance Mahometanism, or Judaism, or infidelity, by 
prostrating Christianity; but to exclude all rivalry among 
Christian sects .... "311 This definition was followed in 
Pawlet v. Clark.315 The first Congress, which authored the 
First Amendment, established the paid congressional 
chaplaincy by which prayers precede sessions.316 Congress 
funded the teaching of Christianity for a century after the 
First Amendment's passage.317 

This original meaning of a religious establishment was 
followed until Everson v. Board of Education of the 
Township of Ewing318 where the Court said there is "a wall 
of separation between church and state," a phrase not found 

313. THE DECLARATION OF INDEPENDENCE para. 1, 2 (U.S. 1776). 

314. STORY, supra note 209, at 630-32. 
315. 13 U.S. (1 Cranch) 292, 325 (1815) ("The phrase, 'the church of 

England,' ... is nothing more than a compendious expression for the religious 
establishment of the realm . ... In this sense the church ... is said to have peculiar 
rights and privileges ... under the patronage of the state."). 

316. Christopher C. Lund, The Congressional Chaplaincies, 17 WM. & MARY 
BILL RTS. J. 1171, 1184 (2009). 

317. ROBERT L. CORD, SEPARATION OF CHURCH AI~D STATE: HISTORICAL FACT 
AND CURRENT FICTION 41, 49-82 (1982) (illustrating Congressional funding of 
Christian education for the purpose of converting Native Americans). 

318. 330 U.S. 1, 18 (1947). 
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in the Constitution319 which broadened the meaning of "an 
establishment of religion" by which prayer and Bible study 
were in effect banned in public schools as an establishment 
of religion.320 In Lemon v. Kurtzman, the Court subverted 
the Establishment Clause even more with its three-prong 
test. 321 Posting of the Ten Commandments in public schools 
was banned in Stone v. Graham.322 The net effect of the 
Court's "wall of separation" fiction has been not to just 
separate church and state, but to separate civil government 
from God and the nation's Christian foundations, resulting 
in a rapid decline of morality.323 This distortion of the word 

319. Debates at the Constitutional Convention and in the first Congress reveal 
no discussion "of the complete separation of church and state-indeed, they did not 
use the term at all .... " WALTER BERNS, THE FIRST AMENDMEN'r AND THE FUTURE 
OF AM"ERICAN DEMOCRACY 72 (1976). The phrase "separation of church and state" 
was first used by the Supreme Court in Reynolds v. United States, and came from 
an 1802 letter written by Thomas Jefferson twelve years after the First 
Amendment's adoption. 98 U.S. 145, 164 (1878). While Justice Black claimed that 
Jefferson had a leading role in writing the First Amendment, Everson, 330 U.S. at 
13, Jefferson was actually in Paris when the Amendment was drafted. Edward 8. 
Corwin, The Supreme Court as National School Board, 14 LAW & CONTEMP. PROBS. 
13 (1949). 

320. McCollum v. Bd. of Educ., 333 U.S. 203, 212 (1948) (holding public school 
Bible instruction violated the First Amendment); see also, Abington School Dist. v. 
Schempp, 374 U.S. 203, 226 (1963) (holding public school Bible reading violated the 
First Amendment); Engel v. Vitale, 370 U.S. 421, 436 (1962) (holding public school 
prayer violated the First Amendment). 

321. 403 U.S. 602, 612-13 (1971). The three-prong test provides that for a law 
to pass muster under the First Amendment's establishment clause, it "must have a 
secular legislative purpose; second, its principal or primary effect must be one that 
neither advances nor inhibits religion ... [and] finally, [it] must not foster an 
excessive government entanglement with religion." Id. (citations omitted) (internal 
quotation marks omitted). 

322. 449 U.S. 39, 42-43 (1980). Incredibly, the Court feared the children might 
be induced to "read, meditate upon, perhaps to venerate and obey, the 
Commandments." Id. It is difficult not to believe that loved ones of victims of the 
mass murders at Newtown, Aurora, Columbine, Ft. Hood, Virginia Tech, Tucson, 
the Boston Marathon and the other 55 American mass murders in the past 30 
years, w·ished that God's 6th Commandment-"Thou shalt not kill"-was taught in 
all schools and by parents. Exodus 20:13 (KJV); Mass Shootings in America: A 
HistorY, 1999 Through 2013, N.Y. DAlLY NEWS (Sept. 16, 2013, 1:52 PM). 
http://www.nydailynews.com/news/national/mass-shootings-central-american
history-article-1.145 7 514. 

323. See PAUL JOHNSON, A HlSTORY OF THE AMERlCAN PEOPLE 965-66 (1997). 
Historian Paul Johnson reports that from 1960-1990, "while the U.S. population 
rose from by 41 percent, there was a 560 percent increase in violent crime, 200 
percent in teenage suicide, 200 percent rise divorce, over 400 percent rise in 
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"establishment" has made the Free Exercise Clause virtually 
a dead letter,324 while ignoring George Washington's 
warning: "Reason and experience both forbid us to expect 
that national morality can prevail in exclusion of religious 
principle."325 Incredibly the Court has, by banning God and 
Christianity from the public square, removed not only the 
only firm basis of "morality," but has by Lawrence v. Texas 
also removed morality in favor of ethical nihilism. 

In Chap]inski v. New Hampshire,326 free speech did not 
include "the lewd and obscene, the profane, the libelous, and 
insulting or fighting words" or words that "inflict injury." 
Such speech the Court held, has "no essential part of any 
exposition of ideas, and are of such slight social value as a 
step to truth that any benefit" it has is "clearly outweighed 
by the social interest in order and morality."327 Nevertheless, 
the Warren Court removed the element of corruption and 
redefined obscenity as that which "deals with sex in a 
manner appealing to prurient interest"328 and later held for 
a publication to be obscene, it must be "utterly without 
redeeming social value"-a very onerous burden.329 Under 
the Court's new view of free speech, a college professor could 
not be dismissed for advocating overthrow of the 
government by force,330 and Communists had the right to 

illegitimate births, [and a] 300 percent rise in children living in single-parent 
homes." Id. This seems to confirm Dostoevsky ,vho wrote that ,vithout God, "all 
things are la,vful." FYODOR DOSTOEVSKY, THE BROTHERS KARAMAZOV 554 (Barnes 
& Noble, Inc. ed. 1995). 

324. Santa Fe Independent School Dist. v. Doe, 530 U.S. 290, 317 (2000) 
(holding that a student-led and initiated prayer at high school football games 
violated the First Amendment); Wallace v. Jaffree, 472 U.S. 38, 61 (1985) (holding 
that a public school moment of silent meditation or voluntary prayer ,vas 
unconstitutional); Abington School Dist. v. Schempp, 374 U.S. 203, 226 (1963); 
Engel v. Vitale, 370 U.S. 421, 436 (1962). 

325. George Washington, Farewell Address, in AMERICAN HISTORICAL 
DOCUMENTS, 233 (Charles W. Eliot ed. 1938). 

326. 315 U.S. 568, 572 (1942). 

327. Id 
328. Roth v. United States, 354 U.S. 476, 487 (1957). 
329. Memoirs v. Massachusetts, 383 U.S. 413, 418 (1966). 
330. Keyishian v. Bd. of Regents, 385 U.S. 589, 591-92, 609-10 (1967). 
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work in defense plants. 331 In United States v. Alvarez, the 
defendant was convicted of violating the Stolen Valor Act332 

by falsely claiming he had been awarded the Congressional 
Medal of Honor.333 In reversing and overturning numerous 
precedents, 334 the Court held that there is a constitutional 
right to lie. 

The Sixth Amendment provides that the criminally 
accused "shall enjoy the right ... to have the assistance of 
counsel for his defense;" this meant not a taxpayer-paid 
lawyer, but merely that the defendant's counsel was 
permitted by the Court to participate in any proceedings.335 

Nevertheless, the Supreme Court held that courts must 
provide government-paid counsel to indigent defendants.336 

When this rule was applied to the States in Gideon v. 
Wainwright, 337 it was called "the greatest jailbreak of all 
time" as hundreds of felony convictions were vacated 
because the defendants had been unable to afford counsel.338 

It had long been established that the admissibility of 
evidence is not affected by the illegality of the means 
through which the evidence was obtained.339 In Weeks v. 
United States, the Court's "exclusionary" rule made such 

331. United States v. Robel, 389 U.S. 258, 262 (1967). 
332. 18 u.s.c. § 704 (2006). 
333. 132 S. Ct. 2537 (2012); see also Gertz v. Welch, 418 U.S. 323, 339 (1974) 

(holding "under the First Amendment there is no such thing as a false idea"). 
334. Alvarez, 132 S. Ct. at 2560 (Alita, J., dissenting) (noting that "[t]ime and 

again, this Court has recognized that as a general matter false factual statements 
possess no intrinsic First Amendment value"); Garrison v. Louisiana, 379 U.S. 64, 
75 (1964) (holding "the knowingly false statement and the false statement made 
with reckless disregard of the truth, do not enjoy constitutional protection"). 

335. Donald Dripps, Sixth-Amendment Originalism's Collision Course VV.lth the 
Right to Counsel: H'hat's Titanic, fVhat's Iceberg?, 17-18 (Dec. 2006), 
http://ssrn.com/abstract.=952508. 

336. Johnson v. Zeberst, 304 U.S. 458, 467 (1938). 
337. 372 U.S. 335, 342-45 (1963). 
338. William D. Graves, Evolution, the Supreme Court, and the Destruction of 

Constitutional Jurisprudence, 13 REGENT U. L. REV. 513, 555 (2001) (quoting And 
the Court Said unto Gideon, TIME, Oct. 18, 1963, at 53). 

339. 8 JOHN H. WIGMORE, EVIDENCE IN TRIALS AT COMMON LAW § 2183 (1961). 
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evidence inadmissible,310 thus allowing criminals to go free 
when the constable errs.311 

The Fifth Amendment's privilege against self
incrimination312 was not intended to prohibit comment by 
the prosecution on the accused's failure to testify313 or to 
prohibit law enforcement from taking advantage of the 
impulse to confess.314 This was changed by Miranda v. 
Arizona;" where it was held that before law enforcement 
may interrogate a suspect, he must be warned that he may 
remain silent, etc. This has weakened law enforcement 
considerably.316 

The Constitution's Fifth Amendment clearly contemplates 
capital punishment,317 and moreover, also provides that no 
person shall ''be deprived of life, liberty or property, without 
due process of law ... ," making it clear that such right may 
be deprived with due process. Nevertheless, the Court 
overturned precedents and reversed death penalty 
convictions based on its altered meaning of the Eighth 
Amendment's "cruel and unusual punishment" clause and 

340. 232 U.S. 383, 398 (1914). 
341. Wolf v. Colorado, 338 U.S. 25, 33 (1949), ove,ruled by Mapp v. Ohio, 367 

U.S. 643, 657 (1961) (applying the rule to the States). After police complaints that 
the rule allo,ved many criminals to go free, it \Vas modified in United States v. 
Leon, 468 U.S. 897, 926 (1984), where it ,vas held that good-faith reliance by police 
on a search warrant later declared invalid would not trigger the rule. 

342. U.S. CONST. amend. V (providing, inter alia, "[n]o person ... shall be 
compelled in any criminal case to be a \vitness against himself .... "). 

343. Beth A. Brown, Prosecutorial Con1ment and Judicial Instruction on a 
Defendant's Failw-e to Testify: In Support of a Liberal Application of the Fifth 
Amendment, 13 VAL. U. L. REV. 261, 262 (1979); see also Bruno v. United States, 
308 U.S. 287 (1939) (holding the defendant was entitled to an instruction to that 
effect); Wilson v. United States, 149 U.S. 60, 69-70 (1893) (holding that failure to 
testify creates no presumption of guilt). 

344. Lisenba v. California, 314 U.S. 219, 236 (1941) (requiring confession to be 
made voluntarily). 

345. 384 U.S. 436, 492 (1966) (holding that while in custody, an accused must 
be warned that he may remain silent, that interrogation must cease if he does; that 
he has a right to an attorney present during questioning). 

346. PAUL G. CASSELL, HANDCUFFING THE COPS: MIRANDA'S HARi\1FUL EFFECTS 
ON LA\V ENFORCEMEN'l' 15 (1998). 

347. U.S. CONST. amend. V (providing that "no person shall be held to answer 
for a capital .... crime, unless on a presentment of indictment of a Grand Jury"). 
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"evolving standards."348 In Eisenstadt v. Baird, a sexual 
revolution was aided when the "precincts" of non-marital 
bedrooms also became "sacred" as Griswold's right of privacy 
was extended to fornication and, in effect, adultery.349 Then 
in Roe v. Wade, the Court "discovered" a right to abortion 
not found in the Constitution, but based on substantive due 
process and Griswold's penumbral right of privacy,350 which 
has resulted in the killing of an estimated 56,662,169 
children. 351 

The foregoing rulings, most all based on the Court's 
"incorporation" doctrine, lends proof to Hamilton's prediction 
that a Bill of Rights would afford a Federal pretext to claim 
more than was granted. 352 It also brings to mind Justice 
Robert Jackson's dissent in Terminiello v. Chicago where he 
said: "There is danger that, if the Court does not temper its 
doctrinaire logic with a little practical wisdom, it will 
convert the constitutional Bill of Rights into a suicide 
pact."sss 

348. Furman v. Georgia, 408 U.S. 238, 240 (1971) (holding the death penalty as 
unconstitutional), overturned by Gregg v. Georgia, 428 U.S. 153, 207 (1976); Trop 
v. Dulles, 356 U .8. 86, 100 (1958) (noting "evolving standards of decency that mark 
the progress of our maturing society" replaced the gth Amendment's common law 
meaning); In re Kemmler, 136 U.S. 436, 446 (1890) (holding that the death penalty 
was not forbidden by the gth amendment's "cruel and unusual punishment" clause). 

349. Eisenstadt v. Baird, 405 U.S. 438, 443 (1972); Griswold v. Connecticut, 381 
U.S. 479, 485-86 (1965). 

350. Roe v. Wade, 410 U.S. 113, 152 (1973). But see Doe v. Bolton, 410 U.S. 
179, 222 (1973) (White, J., dissenting) (noting that the ruling was based on "raw 
judicial power"). 

351. Randy O'Bannon, 56,662,169 Abortions in America Since Roe vs. Wade in 
1973, LIFENEWS.COM (Jan. 12, 2014), 
http://www.lifenews.com/2014/01/12/56662169-abortions-in-america-since-roe-vs
wade-in-1973/. 

352. THE FEDERALIST NO. 84, 469 (Alexander Hamilton). 
353. 337 U.S. 1, 3 (1949). In Terminie!lo, the Court declared a ''breach of peace" 

city ordinance violative of the First and Fourteenth Amendments of the 
Constitution that had banned speech which "stirs the public to anger, invites 
dispute, brings about a condition of unrest, or creates a disturbance." Id. 
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IX. THE DESTRUCTION OF FEDERALISM 

Justice Story said, "[t]he Constitution is one oflimited and 
enumerated powers" which cannot be used "beyond the scope 
of the objects, specified in those powers."351 Both Story and 
Chief Justice Marshall said the original intent of the 
Framers should be the guide in construction of the 
Constitution. 355 Madison admonished that the Constitution's 
"legitimate meaning . . . must be derived from the text 
itself."356 The judicial power extends only as to "cases" and 
"controversies."357 Hamilton said the judiciary would be "the 
least dangerous" branch and was "to have neither FORCE 
NOR WILL, but merely judgment" and no power to construe 
the Constitution according to its "spirit."358 Marshall 
agreed, 359 saying political questions cannot be decided by the 
Court360 and that usurpation of power is "treason to the 
[C]onstitution."361 Washington warned that "usurpation 
is the customary weapon by which free governments are 
destroyed. "362 

354. STORY, supra note 209, at 28. 
355. Ogens v. Saunders, 25 U.S. (1 Wheat.) 213, 332 (1827) (Marshall, J., 

dissenting) (''To say that the intention of the instrument must prevail; that this 
intention must be collected from its words; that its ,vords are to be understood in 
that sense in which they are generally used by those for whom the instrument ,vas 
intended; that its provisions are neither to be restricted into significance, nor 
extended to objects not comprehended in them, nor contemplated its framers; - is to 
repeat ,vhat has been already said more at large, and is all that can be necessary."); 
1 STORY, supra note 209, at 325 ("[T]he United States is one of limited and 
enumerated powers, and that a departure from the true import and sense of its 
powers is pro tanto the establishment of a new Constitution. It is doing for the 
people, ,vhat they have not chosen to do for themselves. It is usurping the functions 
ofa legislator .... ") 

356. Letter from James Madison to Thomas Ritchie (Sep. 15, 1821), in 9 THE 
WRITINGS OF JAMES MADISON, 1819-1836, 71 n.l (Gaillard Hunt ed. 1910). 

357. U.S. CONST. art. Ill,§ 2, cl. 1. 
358. THE FEDERALIST No. 78, 425 (Alexander Hamilton); THE FEDERALIST No. 

81, 441 (Alexander Hamilton). 
359. Marshall said courts "can will nothing." Osborn v. Bank of the United 

States, 22 U.S. (1 Wheat.) 738, 866 (1824). 
360. Marbury v. Madison, 5 U.S. (1 Cranch) 137, 170 (1803). 
361. Cohens v. Virginia, 19 U.S. (1 Wheat.) 264, 404 (1821). 

362. Washington, supra note 325, at 242. 
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Nevertheless, Justice William Brennan, advocate of a 
living Constitution, scoffed at devotion to original intent, 
calling it "arrogance cloaked as humility." He contended that 
the Constitution will ''inspire as it continues to evolve. That 
evolutionary process is inevitable, and indeed, it is the true 
interpretative genius of the text."363 This is not only false, 
but a philosophy of arrogant usurpation cloaked as judicial 
statesmanship. The Framers did not want an evolving 
Constitution that constantly changes by judicial edict. 
Jefferson said: "Our peculiar security is in [the] possession of 
a written Constitution. Let us not make it a blank paper by 
construction."364 The Supreme Court once emphatically 
agreed.365 Madison warned of the danger of viewing the 
meaning of the text as changeable and allowing its 
phraseology to be interpreted in the modern sense, a 
warning none of the Framers expressed dissent with.366 

Madison said: 

I entirely concur in the propriety of resorting to the sense 
in which the Constitution was accepted and ratified by 
the nation. In that sense alone it is the legitimate 
Constitution. And if that not be the guide in expounding 

363. William J. Brennan, Jr., Assoc. Justice of the Supreme Court, Presentation 
at the Georgetown University Text and Teaching Symposium: The Constitution of 
the United States: Contemporary Ratification (Oct. 12, 1985). 

364. Letter from Thomas Jefferson to Wilson Cary Nicholas (Sep. 7, 1803), in 8 
THE WRITINGS OF THOMAS JEFFERSON, 1801-1806, 247 (Paul Leicester Ford ed. 
1897). 

365. South Carolina v. United States, 199 U.S. 437, 448 (1905) ("The 
Constitution is a written instrument. As such its meaning does not alter. That 
which it meant when adopted it means now."). 

366. Madison said: 
If the meaning of the text be sought in the changeable meaning of the 
words composing it, it is evident that the shapes and attributes of the 
Government must partake of the changes to which the words and phrases 
of all living languages are constantly subject. What a metamorphosis 
would be produced in the code of law if all its ancient phraseology were to 
be taken in its modern sense. And that the language of our Constitution is 
already undergoing interpretations unknown to its founders, will I believe 
appear to all unbiased Enquirers into the history of its origin and 
adoption. 

Letter from James Madison to Henry Lee (Jun. 25, 1824), in THE QUOTABLE 
FOUNDING FATHERS: A TREASURY OF 2,500 WISE AND WI'ITY QUOTATIONS FROM THE 
MEN AND WOMEN WHO CREATED AMERICA, 48 (Buckner F. Melton, Jr. ed. 2004). 
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it, there can be 110 secwity for a ... faithful exercise of its 
powers.367 

307 

Justice Brennan contended that the Constitution's text "is 
not crystalline. The phrasing is broad and the limitations 
are not clearly marked. Its majestic generalities ... are both 
luminous and obscure."368 This is also adverse to the 
Framers' intent as well as the Court's. In United States v. 
Sprague, the Court reported nothing "uncrystalline," or 
"obscure"369 in the words of the Constitution, but said: "The 
Constitution was written to be understood by the voters; its 
words and phrases were used in their normal and ordinary 
as distinguished from technical meaning . . . ."370 As to 
"majestic generalities," substantive due process has made 
the due process clauses very "unmajestic generalities," the 
meaning of which only the Court defines. This enables the 
Justices, as Robert Bork said, "to write their personal beliefs 
into a document that, most inconveniently, does not contain 
those beliefs."371 Like Humpty Dumpty, when the Court uses 
a word it means whatever it chooses it to mean.372 The only 
"basis" for considering substantive due process 
constitutionally valid is the Court's ipse dixit. Substantive 
due process is truly the judiciary's gift to itself that keeps on 
giving. 

The Constitution is very crystalline about enumerated 
powers, the separation of powers, and the sovereignty of the 
States which are each guaranteed by Article 4, Section 4, 
and "a Republican Form of Government" under which 
Madison said "the [Legislature] necessarily 

367. Id. (emphasis added); Justice Holmes expressed agreement \Vith Madison 
when he said the Constitution should be construed "in a sense most obvious to the 
common understanding at the time of its adoption." Eisner v. Macomber, 252 U.S. 
189, 219-20 (1920) (Holmes, J., dissenting). 

368. BRENNAN, supra note 363. 

369. Id. 
370. United States v. Sprague, 282 U.S. 716, 731 (1931). 
371. ROBERT H. BORK, THE TEl\iIPTING OF AMERICA: THE POLITICAL SEDUCTION 

OF THE LAW 31 (1990). 
372. Humpty Dumpty says, "When I use a \Vord, it means just \vhat I choose it 

to mean - neither more nor less." LE\VIS CARROLL, THROUGH THE LOOKING~GLASS 
AND WHAT ALICE FOUND THERE 219 (Barnes & Noble Books 2003). 
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predominates."373 As liberal groups fail to achieve their goals 
legislatively, they have found in the Supreme Court a fertile 
ground to succeed judicially. Yet, Hamilton wrote: "there is 
no liberty if the power of judging be not separated from the 
Legislative and Executive powers. "374 Madison said the 
accumulation of those powers in the same hand is "the very 
definition of tyranny."375 

In the cases cited within this article, the Court has by 
circular reasoning usurped State and federal legislative 
powers based not on the Constitution, but its extra
constitutional edicts. While Article VI proclaims that "This 
Constitution and the [U.S.] Laws ... made in Pursuance 
thereof' and lawful treaties "shall be the supreme Law of the 
Land," the Court arrogantly proclaimed in Cooper v. Aaron 
that its interpretation of the Fourteenth Amendment "is the 
supreme Law of the land, and Article VI of the Constitution 
makes it of binding effect on the States."376 Such usurpations 
caused Jefferson to describe the high Court of his day as 
that "subtle corps of sappers and miners constantly working 
under the ground to undermine the foundations of our 
confederated fabric."377 

Before McDonald's usurpation of powers, each State 
defined its own laws as to bearing arms. Now however, the 
Supreme Court by its incorporation doctrine and substantive 
due process will be the ultimate authority, just as it has 
become in regards to State laws involving religion, speech, 
press, and criminal justice. Incorporation and substantive 
due process make Constitutional due process of law a 
nebulous term, help convert the written Constitution into an 
evolving document, clandestinely transfer "the inviolable 
sovereignty" of the States to the federal government and 
courts, and make ''We the Judges" supreme instead of "We 
the People." 

373. THE FEDERALIST NO. 51, 269. 
374. THE FEDERALIST NO. 78, 402 (Alexander Hamilton). 
375. THE FEDERALIST No. 47, 249. 
376. Cooper v. Aaron, 358 U.S. 1, 18 (1958). 
377. PADOVER, supra note 4, at 152. 
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X. WHAT MUST BE DONE? 

In the face of the Supreme Court's carte blanche 
usurpation of federal and state legislative powers and 
constitutional amending powers, there is little resistance 
from the people's elected representatives or from state 
courts. One critic said: "To save the country from the horrors 
of legislative majorities it was placed at the mercy of 
Supreme Court majorities," i.e., five to four majorities.378 

Judicial supremacists proudly call the Court the 
"[R]evolutionary Committee."379 It seems when any federal 
court says "jump," the response is never "no" but all too often 
"how high?" Holding a "deep distrust of a federal judicial 
system"380 and believing the Court is bound by "the chains of 
the Constitution"381 as Jefferson said, the Framers would be 
appalled at such an abject surrender of the constitutionally 
guaranteed republican form of government. They totally 
rejected the type of federal judicial power that the Court 
now regularly assumes.382 

President Jefferson and Congress, because of late hour 
judicial appointments, once shut the Court down for 
fourteen months by suspending its appropriations. Although 
there is no "explicit constitutional command"383 for judicial 
review, it was claimed by Chief Justice Marshall (who 
nevertheless said the Court's guide must be the 
Constitution) and the Supreme Court in Marbury v. 

378. WILLIAM EATON, WHO KILLED THE CONSTITUTION?: THE JUDGES V. THE 
LAW 28 (1988). 

379. Social Commentator Adolph Berle, who liked revolutions as long as they 
were left~leaning, called the Supreme Court "the Revolutionary Committee." Id at 
131. 

380. BERGER, supra note 23, at 253. 
381. Thomas Jefferson, Resolutions Relative to the Alien and Sedition laws, 

rep1inted in 18 THE WHITINGS OF THOMAS JEFFERSON 389 (Albert Elery Bergh ed., 
1905). 

382. The Framers rejected a federal judicial power as to impeachments, 
revenue and "the national peace and harmony" as well as a Council of Revision to 
be made up of the judiciary and executive and having veto power over federal and 
State legislative acts. See MADISON, supra note 26, at 32, 116-17, 383, 393. 

383. BICKEL, supra note 14, at 1. 
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Madison.384 Jefferson, contrary to the views of modern 
judicial supremacists, later said as to judicial review that it 
is "a very dangerous doctrine" to "consider the judges as the 
ultimate arbiters of all constitutional questions . . . which 
would place us under the despotism of an oligarchy .... The 
Constitution has erected no such single tribunal."385 

Blackstone would have agreed.386 Later Marshall, frightened 
by judicial impeachments, unsuccessfully proposed a 
legislative veto over Court decisions in exchange for 
Congress yielding on impeachments.387 

Virginia's high court once defied a U.S. Supreme Court 
edict because the former believed the latter's appellate 
jurisdiction did not extend to its decisions.388 There are many 
other cases of such defiance.389 Seven state courts from 1789-
1860 denied the Supreme Court's authority to review state 
court decisions.390 When Cohen v. Virginia extended judicial 
review to State criminal cases, Judge Spencer Roane of 
Virginia's Supreme Court attacked the "monstrous" decision 
as an example of Justices succumbing to the corruption that 

384. 5 U.S. (1 Cranch) 137, 177-78 (1803). 
385. Padover, supra note 4, at 152. Jefferson considered Marshall's judicial 

review claim in Marbury as obiter dicta since they had already ruled it did not have 
jurisdiction. H. L. POHLMAN, CONSTITUTIONAL DEBATE IN ACTION: GOVERNMENTAL 
POWERS 21 (2nd ed. 2005). 

386. Blackstone said judicial review was not a part of the English tradition 
because to place "the judicial power above that of the legislature ... would be 
subversive of all government." 1 BLACKSTONE, supra note 7, at *91. 

387. Letter from John Marshall to Chase (Jan. 23, 1804), in 3 THE LIFE OF 
JOHN MARSHALL 177 (Albert J. Beveridge ed. 1919). 

388. Hunter v. Martin, 18 Va. 1, 33--34 (1814). 
389. Walter F. Murphy, Lower Court Checks on Supreme Court Powe1~ 53 AM.. 

POL. SCI. REV. 1017, 1018 (1959); Note, Evasion of Supreme Court Mandates in 
Cases Remanded to State Courts Since 1941, 67 HARV. L. REV. 1251, 1251 (1954); 
Note, State Court Evasion of Untied States Supreme Court Mandates, 56 YALE L. 
J. 574, 574 (1947). 

390. Charles Warren, Legislative and Judicial Attacks on the Supreme Court of 
the United States - A History of the Twenty-Fifth Section of the Judiciary Act, 47 
A.L.R. 1, 3-4 (1913) ("The Legislatures of all these States (except California), and 
also of Pennsylvania and Maryland, formally adopted resolutions or statutes 
against this power of the Supreme Court. Bills were introduced in Congress on at 
least ten occasions to deprive the Court of its jurisdiction - 1821, 1822, 1824, 1831, 
1846, 1867, 1868, 1871, 1872, and 1882"). 
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comes from a "love of power."391 Jefferson said after Cohen 
that according to the Supreme Court, "the States are 
provinces of the Empire" and according to some the Court 
has "the infallibility of the Pope ... but the battle of Bunker 
Hill . . . was not fought to set up a Pope."392 President 
Andrew Jackson defied a Supreme Court ruling stating: 
"John Marshall has made his decision. Now let him enforce 
it!"393 Jackson believed as President, he was not sworn to 
interpret the Constitution "as it is understood by others," 
but as he understood it. 394 Jefferson agreed.395 President 
Abraham Lincoln said Court decisions are "entitled to very 
high respect ... [but] if the policy of the government ... is to 
be irrevocably fixed by decisions of the Supreme Court .. . 
the people will have ceased to be their own rulers, having .. . 
resigned their government into the hands of that eminent 
tribunal."396 

The federal government is a creature of the States, not the 
other way around. With judicial supremacy, the creature (in 

391. CHARLES WARREN, 2 THE SUPREME COURT IN UNITED SATES HISTORY 15-
16 (1922). 

392. L. BRENT BOZELL, THEW ARREN REVOLUTION 238-39 (1966). 
393. BORK, supra note 371, at 28. 
394. McCulloch v. Maryland, 17 U.S. (1 Wheat.) 316, 424 (1819) (holding the 

Bank of the United States constitutional). Jackson did not agree ,vith the holding 
in McCulloch and vetoed the Bank's re-chartering because he, as President, was 
not sworn to interpret the Constitution "as it is understood by others," but as he 
understood it. Jackson said in his veto address: 

The Congress, the Executive, and the Court must each for itself be guided 
by its own opinion of the Constitution. Each public officer who takes an 
oath to support the Constitution s\vears that he \vill support it as he 
understands it, and not as it is understood by others. The Opinion of the 
judges has no more authority over Congress than the opinion of Congress 
has over the judges, and on that point the President is independent of 
both. 

ENCYCLOPEDIA OF A11ERICAN HISTORY 195 (Richard B. Morris & Jeffrey B. Morris 
eds. 1996). 

395. Jefferson said: "[T]he right to decide \Vhat la\vs are constitutional, and 
what not, not only for themselves in their own sphere of action, but for the 
Legislature and Executive also, in their spheres, would make the judiciary a 
despotic branch." ED\VARD 8. COR\VIN, COURT OVER CONSTITUTION: A STUDY OF 
JUDICIAL REVIE\V AS AN lNSTRUNIENT OF POPULAR GOVERNMENT 69-70 (1957). 

396. Abraham Lincoln, First Inaugural Address, in A.i\1:ERICAN HISTORICAL 
DOCUMENTS, supra note 325, at 319. 
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this case, the courts) controls the creator (the States). Thus, 
Jefferson and Madison recommended "nullification" by the 
States "of all unauthorized acts done under color of' the 
Constitution by the federal government, including "the 
judiciary."397 However, more conventional remedies are 
available. Hamilton said impeachment would be a remedy 
for the judiciary's usurpation of powers.398 The People must 
elect Presidents and Senators who place on federal courts 
judges who are faithful to the written Constitution and its 
original meaning. Moreover, the Constitution's Article III, 
Section 2 clause provides the High Court with appellate 
jurisdiction, but subject to "such Exceptions, and under such 
Regulations as the Congress shall make."399 This power, 
Hamilton said, extends as far as Congress thinks 
"advisable."400 

In Ex Parte McCardle, McCardle, a private citizen, was 
arrested by authority of the Reconstruction Acts on charges 
of publishing incendiary and libelous articles, and was held 
for trial by a military tribunal401 (which was 
unconstitutional).402 He ultimately appealed to the U.S. 
Supreme Court via an 1867 law by writ of habeas corpus. 
Reconstruction Act critics saw this as an opportunity for the 
Act to be ruled unconstitutional. Congress did not and 
repealed the 1867 law. Its jurisdiction seized, the Court, 
even though arguments had been heard, dismissed the 
appeal declaring Congress' "power to make exceptions" to 
the Court's appellate jurisdiction, "is given by express 

397. THOMAS E. WOODS, JR., NULLIFICATION: How TO RESIST FEDERAL TYRANNY 
IN THE 21ST CENTURY 49--50, 55-56 (2010). 

398. THE FEDERALIST NO. 81, 443 (Alexander Hamilton). 

399. U.S. CONST. art. Ill, § 2, cl. 2. 

400. THE FEDERALIST No. 81, 449 (Alexander Hamilton). Chief Justice Oliver 
Ellsworth, a member of the Committee of Detail at the Constitutional Convention 
said as to the "exceptions" power, "(i]f Congress has provided no rule to regulate 
our proceedings, we cannot exercise an appellate jurisdiction; and if the rule is 
provided, we cannot depart from it." Wiscart v. Dauchy, 3 U.S. 321, 327 (1796). 

401. 74 U.S. (1 Wall.) 506, 507-08 (1868). 

402. The Supreme Court held that it was unconstitutional to try a private 
citizen by military tribunal. Ex ParteMilligan, 71 U.S. (1 Wall.) 2, 130 (1866). 
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words."403 Congress has, by Article 3, Section 1, total control 
over the original and appellate jurisdiction of inferior federal 
courts. 

Until the U.S. Supreme Court reverses itself on 
Fourteenth Amendment incorporation of the Bill of Rights, 
ideally a more courageous Congress should use its 
"exceptions" power to prevent the tyranny of judicial 
supremacy by stripping the federal judiciary of jurisdiction 
to consider State cases involving Amendments I through 
VIII of the federal Constitution, since those amendments 
apply only to the federal government. Although it is not 
realistic at this time that either of these actions will happen, 
Congress should at the very least begin the debate on, and 
hopefully pass legislation, stripping the federal judiciary of 
jurisdiction to consider State cases on abortion, public school 
religious observances and Bible study, homosexuality and 
same-sex marriage, crime and capital punishment, and 
pornography. Congress should use this same power to 
require a super majority to declare legislation 
unconstitutional (a similar law was upheld at State level)404 

and prohibit U.S. Districts trial courts from declaring State 
laws invalid, leaving this to State courts.4°5 

If the Framers' republic is to be restored, proper action 
must be taken. Justice Levi Woodbury warned that making 
judges supreme arbiters in political controversies would 
dethrone the people and establish "a new sovereign power 
... in most respects irresponsible and unchangeable for life, 
and one more dangerous . . . than the worst elective 
oligarchy in the worst of times."406 

403. Ex Parle McCardle, 74 U.S. (1 Wall.) 506, 514 (1868). 
404. The Supreme Court upheld as constitutional a State constitutional 

provision requiring the concurrence of all but one of the judges before the Ohio 
Supreme Court could hold a law unconstitutional. Ohio v. Akron Metro. Park Dist., 
281 U.S. 74, 79 (1930). 

405. This function is addressed not to federal judges, but to state judges by Art. 
VI's Supremacy Clause \vhich, after stating \vhat supreme la\v is, states "and the 
Judges in every State shall be bound thereby." U.S. CONST. art. VI cl. 2. 

406. Luther v. Borden, 48 U.S. 1, 51-53 (1849) (Woodbury, J., dissenting). 


