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When this propos1t10n is put forth by the United States of 
America, one is almost tempted to wonder if insanity is indeed a 
prerequisite for contracting with the Government. 1 

Chief Judge Loren Smith 
U.S. Court of Federal Claims 

Under a recent definition set forth by the United States Supreme 
Court, obtaining work without pay through legal coercion can indeed 
qualify as "involuntary servitude." The Court stated in pertinent part 
that involuntary servitude can be defined by a situation whereby one is 
forced "by the use or threat of coercion through law or the legal 
process" to work for another without pay.2 

This article explores the incredible story whereby the U.S. Navy 
obtained work valued at $5 billion from thousands of workers on the 
McDonnell Douglas and General Dynamics team (McDonnell 
Douglas) and subsequently refused to pay a penny for it.3 

Consequently, McDonnell Douglas was legally forced to work on the 
Navy's A-12 Stealth Bomber Program4 and was denied payment by 
the Navy and the United States Court of Appeals for the Federal 

JAMES P. STEVENSON, THE $5 BILLION MISUNDERSTANDING, THE 
COLLAPSE OF THE NAVY'S A-12 STEALTH BOMBER PROGRAM I (Naval Institute Press 
2001) (quoting California Federal Bank v. U.S., 39 Fed. Cl. 753, 754, 767) (1997). 

2 United States v. Kozminski, 487 U.S. 931, 969 (1988). Involuntary 
servitude is normally recognized as forced service of an individual through the use of 
physical and legal coercion. The main element of involuntary servitude is one party's 
having power and control over the other so that (s)he cannot leave the employment. 
This article will extend the concept of involuntary servitude beyond the individual, 
and apply it to the power equation between the government and government 
contractors. 

3 McDonnel Douglas v. United States, 182 F.3d 1319, 1324 (Fed. Cir. 1999); 
see generally STEVENSON, supra note I. 

4 McDonnell Douglas v. United States, 35 Fed. Cl. 358, 361-62 (1996). 
The Navy's Stealth Bomber Program was the subject of a fixed-priced 

Government contract that called for eight aircraft, constructed to specifications set 
forth therein, with a ceiling price of $4,777,330,294 and a target price of 
$4,379,219,436. The first aircraft was to be delivered in June 1990. Id. at 362. 

[T]he A-12 [was] an airplane designed to replace the A-6E, the Navy's all-weather 
aircraft carrier-based bomber. The A-6E was capable of flying further and carrying 
more bombs than the B-17 of World War II. But the A-6E was aging. Metal fatigue 
had grounded 60 of the Navy's 342 A-6Es and a (sic] flight of 119 had been 
restricted. A-12 advocates had argued during its formative years that the Soviet 
defenses were too hostile to simply ungrade the A-6E; only the application of the 
emerging stealth technology would pennit this airplane to survive. 

STEVENSON, supra note I, at 2 ( citations omitted). 
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Circuit.5 To add insult to injury, the Navy inflicted the coup de grace 
of all nightmares when it terminated the contract for default6 at the 
midnight hour, with no intention of reimbursing McDonnell Douglas 
for the substantial part of the contract that it had completed.7 

Part I of this article sets forth the basis for the broader definition of 
"involuntary servitude" that encompasses "legal coercion" servitude, 
as opposed to the narrower definition set forth by Black's Dictionary: 
"the condition of one who is forced to labor-for pay or not-for 
another."8 Part II explores the Navy's contract with McDonnell 
Douglas to build the Navy's new A-12 Stealth Bomber. Part III 
describes the circumstances that led the Navy to terminate the contract 
for default. Part IV explains the subsequent lawsuit filed by 
McDonnell Douglas in the United States Court of Federal Claims to 
force the Navy to convert its termination of the contract for default to a 
termination for convenience that would allow McDonnell Douglas to 
recover payment for the work they had completed. 9 Part V explores the 

McDonnell Douglas, 182 F.3d at 1332-33. 
6 McDonnell Douglas, 35 Fed. Cl. at 368. 
TERMINATION FOR DEFAULT. The right of the Government to completely or 
partially terminate a contract because of the contractor's actual or anticipated failure 
to perfonn its contractual obligations (also called "default termination"). FAR 
49.401. This right is included in almost all Government contracts by the inclusion of 
the standard default clauses in FAR 52.249-8 through -10. See FAR 49.504 for 
guidance on the use of these clauses. Procedures for administering default 
terminations are set forth in FAR subparts 49.1 and 49.4. Under fixed-price supply 
and service contracts, the Government has the right, subject to the notice 
requirements for certain situations, to tenninate the contract if the contractor fails to 
(I) deliver the supplies or perform the services within the time specified; (2) 
perform any other provisions of the contract; or (3) make sufficient progress, if that 
failure endangers performance of the contract. FAR 49.402-l. The contractor is 
liable to the Government for any excess costs incurred in acquiring supplies or 
services similar to those tenninated for default and for any other damages, whether 
or not repurchase is effected .... See FAR 49.402-2, FAR 49.402-6, and FAR 
49.402-7. If the contractor can establish, or it is otherwise determined, that the 
contractor was not in default or that failure to perform is excusable, the default 
clauses provide that a tennination for default will be considered to have been a 
TERMINATION FOR CONVENIENCE, and the rights and obligations of the 
parties will be governed accordingly. 

RALPH C. NASH, JR. ET AL, THE GOVERNMENT CONTRACTS REFERENCE 
BOOK, 513 (The Geo. Washington U., 2nd ed. 1998) (1992). 

7 McDonnell Douglas, 182 F.3d at 1324. 
8 BLACK'S LAW DICTIONARY 1374 (7th ed. 1999). 
9 COURT OF FEDERAL CLAIMS (FED. CL.). 
A court of the United States established especially to hear and decide legal claims 
against the Government. It is an Article I court with judges appointed for 15-year 
terms. Its basic jurisdiction is conferred by 28 U.S.C. § 1491(a), but it has a variety 
of additional jurisdictional statutes. Under the CONTRACT DISPUTES ACT OF 
1978, 41 U.S.C. §§ 601-613, as amended, this court shares concurrent jurisdiction 
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decision by the United States Court of Appeals for the Federal Circuit 
that vacated the Court of Federal Claims' decision in favor of 
McDonnell Douglas, essentially allowing the Navy to escape any 
payment it owed on the contract while it was given the opportunity to 
prove McDonnell Douglas had defaulted without an excusable 
defense. 10 Part VI sets forth this author's conclusions and closing 
comments regarding the termination for default of one of our Navy's 
largest research and development contracts. 

I. THE BROAD DEFINITION OF INVOLUNTARY SERVITUDE 

While many people may think of "involuntary servitude" in the 
more prosaic stereotype described in Black's Dictionary, 11 the 
Supreme Court has broadened the definition to include those who 
labor for another simply through legal coercion, such as under a 
pending legal obligation under a contract. 12 The Supreme Court 
explicated this definition in their United States v. Kozminski decision: 

[w]hile the general spirit of the phrase 'involuntary servitude' 
is easily comprehended, the exact range of conditions it 
prohibits is harder to define. The intent of the Thirteenth 
Amendment has been interpreted to be to 'prohibit compulsion 
through physical coercion.' [However,] [a] condition of 
involuntary servitude exists when the victim has no available 
alternative but to work or to be subject to legal sanction .... 13 

[T]he term 'involuntary servitude necessarily means a 
condition of servitude in which the victim is forced to work for 
the defendant by the use or threat of ... coercion through law 
or the legal process. 14 

In the instant case, the "law or legal process" involved the 
enforcement of duties imposed on McDonnell Douglas by the Navy's 
A-12 contract. 15 

with the BOARD OF CONTRACT APPEALS (BCAs) over Government contract 
DISPUTES (each contractor appealing a DECISION OF THE CONTRACTING 
OFFICER must elect either the agency BCA or the Court of Federal Claims). 

NASH, supra note 6, at 151 ( citations omitted). 
10 McDonnell Douglas, I 82 F.3d at 1332-33. 
11 See supra text accompanying note 7. 
12 United States v. Kozminski, 487 U.S. 931, 969 (I 988). 
13 Id. at 943. 
14 Id. at 953. 
15 McDonnell Douglas, 35 Fed. Cl. at 361; STEVENSON, supra note I, at 317 

( contract number NOOO 19-88-C-0050 dated Jan. 13, 1988). 
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II. THE NAVY'S GOVERNMENT CONTRACT WITH MCDONNELL 
DOUGLAS 

33 

The Navy signed a $2.9 million fixed-price 16 concept formulation 
contract with McDonnell Douglas on November 28, 1984, to begin 
designing the A-12 carrier stealth bomber. 17 After the Navy completed 
its competitive evaluation of the various designs that were submitted, 
it signed the instant contract on January 13, 1988.18 Stealth had 
become the major goal in the design of combat aircraft. 19 This new 
stealth bomber was to be the latest anticipated innovation in a long-
standing effort on behalf of our Armed Forces to reduce the visibility 
and electronic detection of our military aircraft. Early stealth efforts 
involved simple camouflage paint schemes to render aircraft invisible 
to the naked eye. 20 As electronic detection advanced, stealth 
applications advanced to incorporate the use of special building 
materials as part of "a complex design philosophy to reduce the ability 
of an opponent's sensors to detect, track and attack an aircraft."21 The 
tight security surrounding stealth programs was created "to protect the 
choice and mix of techniques that have been used in a specific [stealth] 
system," and not any one particular technology. 22 

Under the Navy's fixed-price contract, McDonnell Douglas agreed 
to "design, develop, and manufacture and deliver eight FSED [Full 
Scale Engineering Development] aircraft and associated mock-ups, 
models and test articles."23 

16 FIXED-PRICE CONTRACT. 
A type of contract providing for a finn pricing arrangement established by the 
parties at the time of contracting. The policies on the use of this type of contract are 
set forth in FAR Subpart 16.2. Whereas a FIRM-FIXED-PRICE CONTRACT is not 
subject to adjustment on the basis of the contractor's cost experience in performing 
the contract, other types of fixed-priced contracts are subject to PRICE 
ADJUSTMENT on the basis of economic conditions or the contractor's 
performance of the contract. 

NASH, supra note 6, at 252-53. 
17 STEVENSON, supra note I, at 63, 67. 
18 STEVENSON, supra note I, at 3 I 7. 
19 Christopher Bolkcom & John Pike, IV: Stealth Aircraft: Eagles Among 

Sparrows?, Federation of American Scientist, at http://www.fas.org/spp/aircraft (last 
visited on Jun. 15, 1996) (on file with the Regent Journal of International Law). 

20 Id. 
21 Id. 
22 Id. 
23 See STEVENSON, supra note I. 
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[The] first flight for ... the A-12 ... was scheduled for June 
1990. The contract also contained fixed-price options for three 
production lots of 8, 16, and 30 aircraft respectively, with not-
to-exceed ceiling prices and a requirement for the contractor to 
provide a not-to-exceed ceiling price for a fourth production lot 
at the completion of the Critical Design Review (CDR).24 

The A-12 was to be the Navy's first stealth aircraft; it was to be 
designed to "fly faster and further than the A-6E; carry a large bomb-
load in internal bomb-bays to reduce drag and maintain a low radar 
cross-section[;] ... have greater reliability than current aircraft ( double 
that of the A-6E); and require half the maintenance hours."25 

Moreover, "[t]he Navy wanted the A-12 to be a carrier-based super-
plane that could survive the rigors of carrier-landings at sea, and also 
evade radar."26 Finally, because this was to be the Navy's first stealth 
aircraft, the Navy wanted it to be superior to the Air Force's F-117A 
stealth aircraft.27 The contract specifications for the A-12 were as 
follows: (I) it was to accommodate two crew members; (2) its 
propulsion system was to have two non-afterbuming turbofan engines 
each producing 13,000 pounds of thrust; (3) it was to be 37 feet 3.0 
inches long with a wingspan of 70 feet 3.2 inches; (4) its wings were 
to fold inwardly with a folded wingspan of 36 feet 3.2 inches so that it 
could be stored on an aircraft carrier; ( 5) its maximum take-off weight 
was to be 80,000 pounds, and an empty weight of 39,000 pounds; (6) 
its top sea-level speed was to be 580 mph; (7) its combat radius was to 
be 920 miles; (8) its avionic packages was to include an AN/ APQ-183 
Multimode Radar, an IBM Mission Control Computer with VHSIC 
technology, a Kaiser wide field of view holographic Head Up Display 

FULL-SCALE ENGINEERING DEVELOPMENT (FSED). The third phase in 
the pre-1995 DOD MAJOR SYSTEM ACQUISTION process, in which the 
SYSTEM and the principal items necessary for its support were fully developed, 
engineered, designed, fabricated, tested, and evaluated. Systems in this phase had to 
be approved before entering the production phase. Its objectives are to (I) translate a 
promising design approach into a stable, producible, and cost-effective system 
design; (2) validate the manufacturing or production process; and (3) demonstrate 
through testing that the systems will meet stated requirements. 

NASH, supra note 6, at 267. 
24 Program Hist01y, Invisible Defenders.org, at http://invisible-defenders.org/ 

programs/al2 (last visited Oct. 23, 2001) (on file with the Regent Journal of 
International Law). 

25 A-12 Avenger fl. Global Secruity.org, at http://globalsecurity.org/military/ 
systems/aricraft/a-12.htm (last visited Nov. 8, 2001) (on file with the Regent Journal 
of International Law). 

26 Id. 
27 Id. 
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(HUD), 7 Kaiser Multifunction Display screens, a General Electric 
Infrared Search and Track System (IRSTS), an Integrated Electronic 
Warfare System, and an AN/ALO-I I ESM set; and (9) its armament 
was to consist of up to two AIM-120 air-to-air missiles, two High 
Speed Anti-radiation Missiles (HARM), and a full range of air-to-
ground ordinance including the MK 82 and 'smart' weapons.28 

Ill. THE NAVY'S TERMINATION OF MCDONNELL DOUGLAS' CONTRACT 
FOR DEFAULT 

From the outset, McDonnell Douglas encountered difficulties in 
performing the contract and adhering to the required specifications. 29 

Specifically, McDonnell had significant problems meeting the A-12's 
weight limitations, as well as the various contract deadline schedules.30 

Not unexpectedly, in the beginning of 1990, the Department of 
Defense initiated a Major Aircraft Review to evaluate various major 
aircraft programs, including the A-12 program.31 Accordingly, 
Defense Secretary Richard Cheney visited the McDonald-Douglas 
I f h. · 32 p ant as part o t 1s review process. 

By the early 1990s, the Navy's contracting officer was well aware 
that McDonnell Douglas could not meet its upcoming delivery date for 
the first A-12.33 Notwithstanding McDonnell Douglas' expected 
lateness, Secretary Cheney concluded that because of the Navy's 
continuing need for a stealth bomber, it should continue the A-12 
contract with McDonnell Douglas.34 Accordingly, Secretary Cheney 
reported this recommendation to Congress in April of 1990.35 

In June of 1990, McDonnell Douglas informed the Navy that it could 
not meet the contract schedule; that the cost of completing the 
contract would substantially exceed the ceiling price; and that the 
contractors could not absorb the loss that would result from [having 
to complete] the contract [as originally signed]36 

28 A-12 Avenger II Specifications, Global Security.org, at http://www. 
globalsecurity.org/military/systems/aircrift/a-12-specs.htm (last modified on Nov. 8, 
2001) (on file with the Regent Journal of International Law). 

29 McDonnell Douglas, 35 Fed. Cl. at 362. 
30 Id. 
31 Id. 
32 Id. 
JJ Id. 
34 Id. at 363. 
35 Id. 
36 McDonnell Douglas, I 82 F.3d at 1322. 
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Accordingly, they requested that the Navy amend the contract to 
extend the schedule.37 The parties could not reach a mutual agreement; 
however, on August 17, 1990, the Navy unilateralll issued a contract 
modification that extended the delivery schedule. 3 The modification 
delayed the first delivery date until December 1991.39 A subsequent 
independent review by the Office of the Secretary of Defense (OSD) 
concurred with the decision to continue the A-12 program concluding 
"that there was no reason for terminating the A-12 program after 
studying the 'technical, schedule, performance, and cost problem 
risks .... '"40 In November 1990, the Navy obligated $185 million for a 
scheduled payment to McDonnell Douglas; two months before a $553 
million payment, one of the largest scheduled in the contract, would 
become due on January 7, 1991. The Navy's long-range budget 
decision report to Congress was also due in January, 1991.41 

However, in November of 1990, two important reports were 
issued: (!) "[t]he Navy's November 28 'Beach Report' found that the 
Program Manager [of the A-12] had been unreasonable [and wrong] in 
his conclusion that the A-12 contract could be completed within the 
contract ceiling price and that he had [also] failed to anticipate a 

31 Id. 
38 Id. Any alteration to a Government contract must be authorized by a 

contract clause and is considered a change. 
CHANGE. Any alteration to a contract permitted by a contract clause. Most 
changes are issued under the Changes clause of a contract. Contract changes may be 
bilateral (signed by both the contractor and the contracting officer) or unilateral 
(signed only by the contracting officer) .... A UNILATERAL CHANGE is issued 
by a UNILATERAL MODIFICATION and is generally called a CHANGE 
ORDER. FAR 43. !03. 
CHANGE ORDER. A written order signed by the contracting officer to make a 
CHANGE without the contractor's consent, but authorized by the contract's 
Changes Clause. FAR 43. l O I. Generally, Government contracts contain one of the 
changes clauses in FAR 52.243-1 through -6 pennitting the contracting officer to 
make unilateral changes in designated areas, within the general SCOPE OF THE 
CONTRACT. These changes are accomplished by issuing written orders on 
Standard Fenn 30, Amendment of Solicitation/Modification of Contract, FAR 
53.301-30. Change orders must be issued by the contracting officer, except when 
authority to issue such order is delegated to an administrative contracting officer. 
FAR 43.202. Upon receipt of a change order, the contractor must continue 
perfonnance of the contract as changed, except that, in cost-reimbursement or 
incrementally funded contracts, the contractor is not obligated to continue 
performance or incur costs beyond the established funding limits. FAR 43.20 l and 
52.243-1 through -6. 

NASH, supra note 6, at 89 ( citation omitted). 
39 McDonnell Douglas. 35 Fed.Cl. at 362. 
40 Id. at 363. 
41 Id. 
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greater risk to the schedule,"42 and (2) "[a] Department of Defense 
Inspector General report published on November 29 concluded that the 
nature and extent of the problems with the A-12 were not identified 
correctly because the review was handled poorly and without 
following existing control mechanisms. "43 

Secretary Cheney briefed the President in early December stating 
"that there were 'serious shortcomings in the program,' and he 
directed the Deputy Secretary of Defense to review the program's 
status and to report back in 10 days."44 During that period, the A-12 
program was the subject of a series of meetings in the DOD to 
determine whether or not or to what extent the funding of the A-12 
program should be included in the DOD's January budget request to 
Congress.45 "On December 12, Secretary of the Navy Lawrence 
Garrett responded to Secretary Cheney's December 3rd request for a 
review of the [A-12] program," wherein he expressed "grave concerns 
about the contractor's willingness to perform the contract in 
accordance with its term."46 Secretary Garrett stated, "[t]he Navy also 
will examine grounds upon which the contract might be terminated 
consistent with applicable laws and regulations on or before January 5, 
1991."47 Specifically concerning the default issue Garrett stated: "[w]e 
will provide you [with] our views as to whether the program should be 
terminated for default."48 

Navy Secretary Garrett was notified by phone late on December 
14th, 1990, that Secretary Cheney was preparing a show cause 
memorandum.49 Secretary Garrett thought it was being drafted to send 
to the contractors. However, it was delivered shortly after the phone 
call concluded and he became very upset when he realized that it was 
directed at the Navy and not the contractors.5° Cheney's show cause 
memorandum read in pertinent part: 

42 Id. 
43 Id. 
44 Id. at 363-4. 
45 Id. at 364. 
46 Id. 
41 Id. 
48 Id. 
49 STEVENSON, supra note 1, at 294. 
,o Id. ( citation omitted). This "show cause" memorandum was actually a 

"show cause notice," and should have been sent to McDonnell Douglas, the 
contractor. A "show cause notice is defined as follows: 

SHOW CAUSE NOTICE. A preliminary written notice given to the contractor 
when TERMINATION FOR DEFAULT appears to be appropriate. FAR 49.402-
3(e)( I). It (I) notifies the contractor of the possibility of termination, (2) indicates 
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The A-12 program is in serious trouble. The apparent schedule 
slippage, cost growth, and management deficiencies in this program 
are intolerable. If we cannot spend the taxpayers' money wisely, we 
will not spend it. Accordingly, I direct you to show cause by January 
4, 1991 why the Government should not terminate the A-12 program 
and pursue other alternatives. 51 

Subsequently, Rear Admiral Morris, without receiving the 
concurrence of the actual Navy contracting officer,52 issued a "cure 
notice"53 to the contractors the following Monday, December 17th. 
The cure notice stated in pertinent part: 

the contractual liabilities of a tennination for default, (3) asks the contractor to show 
cause why the contract should not be terminated for default. The notice may state 
that the failure of the contractor to show cause may be taken as an admission that 
there is not valid cause to not terminate the contractor. A suggested format for a 
show cause notice is set forth in FAR 49.607. 

NASH, supra note 6, at 473 (emphasis added) (citations omitted). This was not the 
only problem with the memorandum. FAR 49.402-3 and 409.607: 

require that a writer of a cure notice have a thorough knowledge of the subject 
addressed in the cure notice. The regulations also require that the contracting officer 
make an independent investigation, in short, to become knowledgeable on the issues 
of the cure notice. Morris had not done this. [There is no evidence that Secretary 
Cheney did this either.] For example, one of the most serious effects of too much 
weight was the detrimental impact on single-engine rate of climb, known as SEROC. 
The other was wind over deck speed. [Admiral] Morris testified that he did not 
investigate the status of either [of these relevant issues.] 

STEVENSON, supra note 1, at 296 ( citations omitted). 
" McDonnell Douglas, 35 Fed. Cl. at 364. 
" STEVENSON, supra note 1, at 316 (although Admiral Morris was not the 

contracting officer for the A-12 contract, he was the Commander, Contracts 
Division, Naval Air Systems Command, where the contract originated, and would 
have had to approved the actual contracting officer's show cause notice or 
termination); 

CONTRACTING OFFICER. An employee of the Government with the authority 
to bind Ihe Government legally by signing a contractual instrument. FAR l.60l(a). 
FAR 2.101 defines a contracting officer as a person with the authority to enter into, 
administer, and/or terminate contracts and make related DETERMINATIONS AND 
FINDINGS. It then states, "The tenn includes certain AUTHORIZED 
REPRESENTATIVES of the contracting officer acting within the limits of their 
authority as delegated by the contracting officer. . . . Contracting officers are 
responsible for ensuring performance of all necessary actions for effective 
contracting, for ensuring compliance with the terms of the contract, and for 
safeguarding the interest of the Government in its contractual relationships. FAR 
l.602-2. Contracting officers are appointed in writing, on Standard Form 1402, 
Certificate of Appointment (see WARRANT). FAR 53.301-1402. In selecting 
contracting officers, the appointing official must consider the complexity and dollar 
value of the acquisitions to be assigned and the candidates' training, education, 
business acurnent, judgment, character, and reputation. FAR 1.603-2. 

NASH, supra note 6, at 127 ( citations omitted). 
53 CURE NOTICE. 
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You are notified the Government considers your performance . . . 
unsatisfactory. Specifically, you have failed to fabricate parts 
sufficient to permit final assembly in time to meet the schedule for 
delivery ofFSED [Full-Scale Development] aircraft. In addition, you 
will not deliver the Lot I pilot production aircraft in accordance with 
the contract schedule. Moreover, your failure to meet specification 
requirements, such as aircraft weight, jeopardizes the carrier 
suitability of your design. 

These conditions are endangering performance of [the] contract. 
Therefore, unless these conditions are cured by January 2, 1991, the 
Government may terminate for default under the terms and 
conditions of the default clause of the contract.54 

39 

The actual contracting officer (CO), Michael Mutty,55 assigned to 
the McDonnell Douglas contract, surprisingly, did not believe there 
was sufficient justification to terminate the instant contract.56 

Notwithstanding the weight problems, he "believed that the aircraft's 
other performance characteristics would meet its needs even if the 
aircraft [the A-12] were not at the originally predicted weight."57 

In July 1990, the Navy sought to reevaluate the requirements for the 
A-12 and to reassess its acceptability at the predicted weight of7930 
over McDonnell Douglas' Best and Final Offer (BAFO). The 
question was whether the increased weight of the aircraft would 
affect the performance characteristics so that the Navy could not 
accept the [A-12] aircraft. The answer was No. The aircraft would be 
acceptable the increased weight. The Navy's review concluded that 
the aircraft would meet all operational requirements at the BAFO 
[weight] plus 7930 pounds, which was NAVAIR's estimate of the 
weight of the aircraft when the first squadron would be introduced to 
the fleet. 58 

A delinquency notice that must be issued by the Government prior to 
TERMINATION FOR DEFAULT of a supply or service contract before the 
contract's delivery date . ... FAR 49.402-3 contains the procedures that must be 
followed by contracting officers in determining whether to terminate for default. 
FAR 49.402-3(d) provides that, if the time remaining does not permit a "cure" 
period of IO days or more, the cure notice should not be issued. Failure to issue a 
cure notice when required will result in an invalid termination for default, with the 
result that the tennination will be converted to a TERMINATION FOR 
CONVENIENCE. 

NASH, supra note 6, at 153 ( citations omitted). 
54 McDonnell Douglas, 35 Fed. Cl. at 364. 
55 Id. at 362. 
56 Id. at 370. 
57 Id. at 362. STEVENSON, supra note I, at 195. 
" McDonnell Douglas, 35 Fed. Cl. at 363 (emphasis added). A BAFO is 

defined as: 
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Accordingly, it was determined by the Navy "that the A-12 
aircraft, despite a projected weight growth of 7930 pounds ... [ will 
nevertheless] continue to satisfy Navy operational requirements and is 
a suitable aircraft for Fleet use. "59 

Nevertheless, on Saturday, January 5th, "Secretary Cheney met 
with the Secretary of the Navy, the Undersecretary of Defense for 
Acquisition, the Navy General Counsel, and the Chairman of the Joint 
Chiefs of Staff to discuss budgets and the A-12 [problem]."60 The 
Navy's CO was not invited to this meeting. 61 The crucial question 
facing these very high-ranking men was whether or not the promised 
contractual payment of $553 million, due the following Monday to 
McDonnell Douglas, should be made.62 

Secretary Cheney faced a very hard decision; he basically had only 
three choices: 

(!) grant 85-80463 relief by providing additional funds and 
changing the terms of the contract; 

BEST AND FINAL OFFICER (BAFO). An OFFER submitted to the Government 
in a competitive negotiated procurement ... after written or oral DISCUSSIONs 
have been conducted. FAC 97-02, September 30, 1997, changed the term to FINAL 
PROPOSAL REVISION. Under the prior FAR, the contracting officer would issue a 
request for BAFOs to all offerors still within the COMPETITIVE RANGE. The 
request included (I) notice that discussions are concluded, (2) notice that the offerer 
has the opportunity to submit a BAFO, (3) a common cutoff date and time allowing 
a reasonable opportunity for submission of BAFOs. and (4) notice of the 
ramifications of late submission. Once the contracting officer received the BAFOs, 
the contracting officer could not reopen discussions unless it was clearly in the 
Government's interest to do so. If the contracting officer did reopen discussions, the 
contracting officer had to issue an additional request for BAFOs to all offerors still 
within the competitive range. Following evaluation of the BAFOs, the contracting 
officer then selected the source whose offer was most advantageous to the 
Government, considering price and other factors included in the solicitation. 

NASH, supra note 6, at 56 ( citations omitted). 
59 McDonnell Douglas, 35 Fed. Cl. at 363. 
60 Id. at 365. 
6t Id. 
62 Id. 
63 National Defense Contract Authorization, Pub. L. 85-804, 72 Stat. 972, 972 

( 1958) (The first paragraph reads in pertinent part: 
The President may authorize any department or agency of the Government which 
exercises functions in connection with the national defense . . . to enter into 
contracts or into amendments or modifications of contracts ... and to make advance 
payments thereon, without regard to other provisions of law relating to the making, 
perfonnance, amendment, or modification of contracts, whenever he deems that 
such action would facilitate the national defense. The authority conferred by this 
section shall not be utilized to obligate the United States in an amount in excess of 
$50,000 without an approval by an official at or above the level of an Assistant 
Secretary or his Deputy, or an assistant head or his deputy, of such department or 
agency, or by a Contract Adjustment Board established therein.). 
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(2) direct the contractor to perform; or 
(3) terminate the A-12 [for Default].64 

41 

Cheney understood that the Navy still believed in the A-12 
program and, moreover, still believed that the A-12 could function as 
it was envisioned even with the additional 7,930 pounds. 65 

Nevertheless, Secretary Cheney decided to terminate the A-12 
program for default. 66 In later statements, perhaps because of the 
pending law suit, Secretary Cheney changed his story and stated that 
he did not terminate the A-12 program, but rather only denied 
McDonnell Douglas 85-804 relie£67 Testifying before the United 
States Senate, Secretary Cheney stated: 

In terms of killing the A-12 [program], technically what happened-
it is important for the record to reflect this-I made the decision not 
to come back to Congress to ask for billions more [through 85-804 
relief] to bail out the contracts for the particular phase of the A-12 
program that we were in. The Navy [not me] then made the decision 
to terminate the [A-12] contract.68 

It appeared obvious that Secretary Cheney was changing his stoi 
in order to comply with the Federal Acquisition Regulation (FAR), 9 

and that Secretary Cheney's strongpoint was not the knowledge of the 
FAR, 10 which contained the federal regulations that had to be 

64 McDonnell Douglas, 35 Fed. Cl. at 365. 
65 STEVENSON, supra note I, at 306-7. 
66 Secretary Cheney stated: 
The A-12, I did terminate. It was not an easy decision to make because it is an 
important requirement that we are trying to fulfill. But no one could tell me how 
much the program was going to cost, even just through the full-scale development 
phase, or when it would be available. Data that had been presented at one point a 
few months ago turned out to be invalid and inaccurate. So after agonizing over it, I 
made a decision to shut down the program. I think it was the right decision. 

Id. at 366. 
67 McDonnell Douglas, 35 Fed. Cl. at 366. 
68 Id. at 365. 
69 FEDERAL ACQUSITION REGULATION (FAR). 
The primary document in the FEDERAL ACQUISITION REGULATIONS 
SYSTEM, containing unifonn policies and procedures that govern the 
ACQUISITION activity of all federal agencies. The FAR is prepared, issued, and 
maintained jointly by the Secretary of Defense, the Administrator of General 
Services, and the NASA Administrator. FAR I. I 03. It is published in Title 48 of 
THE CODE OF FEDERAL REGULATIONS .... The FAR has 53 parts. which are 
grouped in 8 subchapters: General, ACQUISITION PLANNING, Contracting 
Methods and Types, Socioeconomic Programs, General Contracting Requirements, 
Special Categories of Contracting, Contract Management, and Clauses and Fonns. 

NASH, supra note 6, at 235. 
70 McDonnell Douglas. 35 Fed.Cl. at 364. 
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complied with in order to terminate a government contract properly, 
e.g., the FAR gives the responsibility for determining whether a 
contract should be terminated solely to the contracting officer. 71 

The Navy issued the Termination for Default for the A-12 Navy 
contract on January 7th, signed not by the contracting officer, Michael 
Mutty, but rather by the Navy's most senior contracting officer, Rear 
Admiral W.R. Morris:72 

[McDonnell Douglas is] in default of Contract NOOO 19-88-C-0050 
dated 13 January 1988 .... The team's right to proceed further under 
the contract is terminated immediately upon receipt of this letter. 

This action is based on the Team's inability to complete the 
design, development, fabrication, assembly and test of the A-12 
aircraft within the contract schedule and the Team's inability to 
d l. . ft h . 73 e 1ver an aircra t at meets contract reqmrements. 
In summary, notwithstanding the wishes of the Navy's CO, the 

Navy's most knowledgeable representative and the person closest to 
the A-12 program, Secretary Cheney chose to terminate the A-12 
program for default even though this action opened McDonnell 
Douglas to liability for excess reprocurement costs.74 Excess 
reprocurement costs can be extremely expensive as in this case where 
McDonnell Douglas could be forced to pay for any additional costs 

Id. 

The Navy issued a cure notice to the contractors the following Monday, December 
17. Neither the contracting officer nor the Navy had planned to issue a cure notice; 
rather the timing was dictated by the show cause memorandum from Secretary 
Cheney. In fact, the Department of Defense General Counsel directed the Navy to 
issue the cure notice and insisted on including language regarding the contractor's 
failure to meet specifications. 

71 

72 

73 

74 

See FAR 49.402-3(1). 
STEVENSON, supra note 1, at 316. 
Id. at 317. 
EXCESS COSTS OF REPROCUREMENT. 

Costs incurred by the Government in excess of the contract price of a contract that 
has been tenninated for default (see TERMINATION FOR DEFAULT). The 
Standard Default clauses, FAR 52.249-8 though I 0, provide that these costs may be 
recovered from the defaulted contractor if the Government repurchases the supplies 
or services or completes the work at a price under the tenninated contract. FAR 
49.402-6 requires the contracting officer, after the default tennination, to repurchase 
against the account of the contractor, as soon as practical and after payment for the 
work to complete the contract, make a written demand on the terminated contractor 
for the total amount of the excess. For the Defaulted contractor to be charged for 
excess costs of reprocurement (I) the reprocured supplies, services, or work must be 
the same as or similar to the original; (2) the Government must actually incur the 
costs; and (3) the Government must reasonably minimize the excess costs (e.g., by 
obtaining maximum feasible competition). 

NASH, supra note 6, at 220. 
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that a subsequent Navy contractor would charge the Navy to finish 
performing the same fixed-priced Navy contract. Moreover, 
McDonnell Douglas could also be put on a debarred list, precluding 
them from bidding for or accepting any future government contracts.75 

IV. THE LAWSUIT FILED BY MCDONNELL DOUGLAS AND GENERAL 
DYNAMICS AGAINST THE NA VY 

On June 7, 1991, five months to the day after the U.S. Navy 
terminated the A-12 contract for default, McDonnell Douglas appealed 
the termination to the United States Court of Federal Claims,76 filing a 
19-count complaint against the Navy. This "was the largest [Research 
and Development] contract ever terminated for default in the history of 
the United States."77 The U.S. Court of Federal Claims, Judge Hodges 
presiding, found for McDonnell Douglas and against the Navy, 
concluding inter alia, that Navy's decision to Terminate for Default 
McDonnell's A-12 contract, did not fulfill the procedural requirements 
of the FAR.78 Judge Hodges, essentially found that Admiral Morris did 

7l DEBARMENT. 
Action taken by a debarring official-the head of the agency or a designee 
authorized by the agency head to impose debannent-to ex.elude a contractor from 
Government contracting and Government-approved subcontracting for a reasonable, 
specified period. FAR 9.403. 

NASH, supra note 6, at I 58. 
76 COURT OF FEDERAL CLAIMS (FED. CL.). 
A court of the United States established especially to hear and decide legal claims 
against the Government. It is an Article I court with judges appointed for 15-year 
terms. Its basic jurisdiction is conferred by 28 U.S.C. § I491(a), but it has a variety 
of additional statutes. Under the CONTRACT DISPUTES ACT OF 1978, 41 
U.S.C. §§ 601-613. as amended, this court shares concurrent jurisdiction with the 
BOARDs OF CONTRACT APPEALS (BCAs) over Government contract 
DISPUTEs (each contractor appealing a DECISION OF THE CONTRACTING 
OFFICER must elect either the agency BCA or the U.S. Court of Federal Claims). 

NASH, supra note 6, at 15 I (Note that the Navy could have appealed to the Armed 
Services Board of Contract Appeals); see McDonnell Douglas, 35 Fed. CI. 358. 

77 STEVENSON, supra note I, at 334. 
78 The FAR is "[t]he primary document in the FEDERAL ACQUISITION 

REGULATIONS SYSTEM, containing uniform policies and procedures that govern 
the ACQUISITION activity of all federal agencies." NASH, supra note 6, at 235. 
The procedural requirements for termination for default are as follows: 

Contracting officers must consider the following factors when deciding on the 
termination of a Government contract: 

(I) The terms of the contract and the applicable laws and regulations. 
(2) The specific failure of the contractor and the excuses for the failure. 
(3) The availability of the supplies or services from other sources. 
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not independently fulfill all the responsibilities required of a 
contracting officer under the FAR, and that he was improperly 
influenced by other people: 

Procurement officials must use judgment in deciding whether to 
terminate a contract for default; they cannot act as "automatons." If 
the contracting officer were "improperly influenced by ... anyone 
else to terminate the contract for default rather than to exercise his 
own independent judgment in the light of the factors set out in the 
regulations, it would represent an abdication rather than an exercise 
of his discretion."79 

Accordingly, Judge Hodges, after hearing all the evidence, came to 
the conclusion that the Navy did not reach the termination for default 
independently, but rather because OSD withdrew support and 
funding."80 Judge Hodges found that the Navy clearly wanted the A-12 

(4) The urgency of the need for the supplies or services and the period of time 
required to obtain them from other sources, as compared with the time delivery 
[that] could be obtained from the delinquent contractor. 

(5) The degree of essentiality of the contractor in the government acquisition 
program and the effect of a termination for default upon the contractor's capability 
as a supplier under other contracts. 

(6) The effect of a termination for default on the ability of the contractor to 
liquidate guaranteed loans, progress payments, or advance payments. 

(7) Any other pertinent facts and circumstances. 
FAR 49.402-3(!). 

79 McDonnell Douglas, 35 Fed. Cl. at 368 (citations omitted). This opinion 
was later explicated in the following statement:. 

When a contracting officer deliberates on whether to cancel a contract, he is 
supposed to make independent decisions, free from any interference. That was not 
the case on Saturday, 15 December, when Atwood called Garrett to tell him that a 
show-cause notice would be sent to the contractors right after the market closed on 
Monday. lnfact, such notice could only co1nefro1n the contracting officer. 

STEVENSON, supra note I, at 295 (emphasis added). Craig King, the Navy's General 
Counsel appears to have agreed that Secretary Cheney's show cause notice violated 
the FAR when he told Terry O'Donnell, DO D's General Counsel, that "such a show 
cause memo 'possibly interferes with the contracting officer's responsibilities."' 
STEVENSON, supra note I, at 295. '° McDonnell Douglas, 35 Fed. Cl. at 377. Stevenson points out that the real 
reason for the termination of the contract was "money," and not the fact that the 
Navy did not believe McDonnell Douglas could do the job: 

When Secretary Cheney sent his weekly report to President Bush on 4 January 1991, 
he said the General Dynamics-McDonnell Douglas team could not develop the 
aircraft for "anything approaching the price for which they entered into a contract 
with the government to do so. Although I have not yet ,nake a final decision, we may 
have little choice but to tenninate the contract due to the companies' default on their 
obligations . ... If I conclude that it is necessary to tern1inate the A-12 prograni due 
to the contractor's failure to perfonn, the Departn1ent \Vil/ pursue other 111ore 
affordable approaches for deep-strike-carrier-based aircraft. " Thus, in the same 
letter, Cheney was putting the President on notice that he would terminate the 
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program, and that their chief contracting officer, Admiral Morris, 
wanted to continue with the contract.81 Furthermore, Judge Hodges 
explicated that "the termination clause of the contract cannot be used 
as a 'device' to rid the Govermnent of its contractual responsibilities," 
and that to do so was "an abdication of responsibility which cannot be 
sanctioned."82 Moreover, Judge Hodges added "the Govermnent must 
make its decision on the merits of a contractor's performance, 
considering alleged defaults as well as excuses therefore."83 Judge 
Hodges finally stated "the procurement official must assess all the 
relevant circumstances of the contract, and not blindly accept 
directions from others. "84 After listing the seven FAR factors that the 
Navy CO was responsible for giving due consideration, Judge Hodges 
stated "[t]he Govermnent should consider [these] factors when 
deciding whether to terminate for default," and "[f]ailure to do so is 
probative evidence that the decision was made precipitously, and 
without consideration of the relevant circumstances leading to 
termination for default."85 Moreover, "[n]either [Admiral] Morris, nor 
anyone else in the Navy or OSD looked at the Federal Acquisition 
Regulations," and "[t]he termination memorandum shows that the 
consideration of the FAR factors was non-existent. "86 

contract and the program as well as giving the reason for the decision - he needed a 
less expensive solution. 

STEVENSON, supra note l, at 308 ( emphasis added) ( citations omitted). 
81 McDonnell Douglas, 35 Fed. Cl. at 377; STEVENSON, supra note 1, at 359. 
" McDonnell Douglas, 35 Fed. Cl. at 368 ( citations omitted). 
83 Id. at 369 ( citations omitted). 
84 Id. at 369 (citations omitted). lt is apparent that by "others," Judge Hodges 

was referring to Secretary Cheney. Id. at 370. Judge Hodges apparently believed 
that the FAR required the Navy's designated Contracting Officer or Admiral William 
Morris, the Navy's top Commander for Contracts, to fulfill the requirements imposed 
upon him by the FAR in order to have a legitimate competent termination for default. 
Id. at 371. This author notes that Professor Joshua Schwartz of George Washington 
University disagrees with Judge Hodges. He takes the position that because of the 
importance and complexity of the A-12 contract the contracting officer did not have 
the requisite knowledge to "discern the importance of the particular weapon system 
in light of the overall military needs of the United States," and could not, therefore, 
have addressed some of the considerations imposed by the FAR on the contracting 
officer. See Joshua I. Schwartz, Administrative Law Lessons Regarding the Rules of 
Politically Appointed Officials in Default Terminations, 30 PUB. CONT. L.J. 143, 146 
(Winter 2001 ). Considerations of issues of this importance have to be addressed by 
someone in higher authority in the DOD hierarchy, such as Secretary Cheney. 

" McDonnell Douglas, 35 Fed. Cl. at 368. 
86 STEVENSON, supra note I, at 360. 
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Judge Hodges concluded that "neither Morris nor anyone else in 
the Navy was permitted to exercise discretion in terminating this 
contract."87 He implied that this was one of the reasons for his 
conclusion that the termination was improper when he stated, "[t]he 
Government's failure to use reasoned discretion when terminating a 
contract is not a procedural defect that it may correct later."88 He had 
earlier noted that: 

Testimony and other evidence at the trial showed that the A-12 
contract was not terminated because of contractor default. [Rather] 
[t]he contract was terminated because the Office of the Secretary of 
Defense withdrew support and funding from the A-12 [contract]. 
Prior to that, the Navy did not believe ~that] the contractor's 
performance justified termination for default. 8 

Hodges explained that once there has been a defect in the initial 
decision, it could not be cured later. He concluded that this case was 
strikingly similar to another termination for default case, Schlesinger 
v. United States,90 wherein "[t]he Navy and its contracting officer 
succumbed to pressure to terminate without regard to the 
circumstances of performance and the contract. In sum, 'the Navy 
simply surrendered its power of choice' in deciding to terminate, and 
the default termination was improper.',91 In that case the court 
converted the termination for default to one for convenience, 92 setting 
the precedent for Judge Hodges to do the same in this case. 93 

87 McDonnell Douglas, 35 Fed. Cl. at 369. 
88 McDonnell Douglas, 35 Fed. Cl. at 369. 
" Id. at 361. Additionally, Stevenson explains that "only Admiral Morris had 

the authority to terminate the contract - as distinguished from the program - that is, 
unless the Secretary wanted to cloak himself with this authority, in which case he 
would have to assume the legal responsibility that a contracting officer has in 
terminating a contract." STEVENSON, supra note I, at 308. 

90 Sol O. Schlesingerv. United States, 182 Ct. Cl. 571 (1968). 
91 McDonnell Douglas, 35 Fed. Cl. at 370. Stevenson also points out that 

Secretary 
Cheney's use of the phrase 'tennination for default' is important because it is not 
possible to cancel or tenninate a progra111 for default, only a contract. If the 
contractors could show that Cheney canceled the contract-which is what he said he 
did in his 4 January 1991 report to the President-proving that he failed to follow 
the regulations required [by the FAR] for a default tennination would be easy. 

Id. at 329. 
92 Id. 
TERMINATION FOR CONVENIENCE. The right of the Government to 
tenninate or cancel perfonnance of work under a contract, in whole or in part, if the 
CONTRACTING OFFICER detennines that the tennination is in the Government's 
interest. The courts have placed limits on this right, but there is considerable 
confusion as to the extent of these limits. The right to terminate for convenience is 
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Because Judge Hodges, as the trial judge, had the opportunity to 
evaluate the testimony of the witnesses first hand, including the 
testimony of the contracting officer and that of Secretary Cheney, his 
conclusions regarding who actually made the termination for default 
decisions and whether or not that decision complied with the 
requirements of the FAR, should be given substantial deference. 
Notwithstanding this deference, the United States Court of Appeals for 
the Federal Circuit reversed Judge Hodges' decision.94 

V. THE REVERSAL OF THE U.S. COURT OF FEDERAL CLAIMS BY THE 
U.S. COURT OF APPEALS FOR THE FEDERAL C!RCUIT95 

On January 15, 1996, the United States filed an appeal of the trial 
court's decision to the United States Court of Appeals for the Federal 
Circuit. The Government summarized its position on appeal as 
follows: 

This is an appeal from a decision awarding two of the nation's 
largest defense contractors billions of dollars for a plane they never 
built. 

After years of "concept formulation" and "demonstration/ 
validation" activities, McDonnell Douglas and General Dynamics 
signed a fixed-price incentive contract in 1988 to build the A-12 
Avenger, a carrier based stealth aircraft, for the United States Navy. 
The agreement that the contractors negotiated and signed prescribed 

made a part of almost all Government contracts by inclusion of the standard 
Termination for the Convenience of the Government clauses in FAR 52.249-l 
through ~5 . ... If the parties are unable to agree on a settlement, the Government 
must pay the contractor the costs incurred in performing the terminated work, the 
costs of settling and paying SETTLEMENT PROPOSALs under terminated 
subcontracts, and a fair and reasonable PROFIT on work performed (but not on 
terminated work). 

NASH, supra note 6, at 512-13. 
93 McDonnell Douglas, 35 Fed. Cl. at 361. 
94 McDonnell Douglas, 182 F.3d at 1321. 
95 COURT OF APPEALS FOR THE FEDERAL CIRCUIT (CAFC OR FED. 

CIR). 
The appellate (reviewing) court for both the U. S. COURT OF FEDERAL CLAIMS 
and the BOARDS OF CONTRACT APPEALS. 28 U.S.C. § !295(a)(3), (a)(IO); 41 
U.S.C. 607(g). Because the Supreme Court rarely considers decisions regarding 
Government contract disputes, the Court of Appeals for the Federal Circuit typically 
provides the last opportunity for their review. The Federal Courts Improvement Act 
of l 982 created the U. S. Court of Appeals for the Federal Circuit from the 
Appellate Division of the Court of Claims and the Court of Customs and Patent 
Appeals. 

NASH, supra note 6, at 150 (citations omitted). 
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comprehensive specifications, relating both to the contract's 
schedule and aircraft's capabilities. 

In 1990, having already been paid almost $2.7 billion, the 
contractors declared that they were unable to manufacture the aircraft 
under the contract they had signed. The contractors insisted that the 
contract be restructured as a cost-plus contract and sought 
extraordinary relief from the Secretary of Defense under statutory 
authority permitting the modification of contracts when in the 
interest of the national defense. The contractors made clear that any 
plane that might be built under a restructured contract would not 
comply with the performance specifications, the delivery schedule, 
or the cost ceiling of their original agreement. 

Made after nearly seven years of litigation, the award does not 
take into consideration plaintiffs' wide-ranging default or the losses 
they acknowledged they would have suffered had they ever 
completed the contract. The government appeals.96 
Not unexpectedly, McDonnell Douglas 

government's claim by defending the trial court's 
countered the 
holding in their 

response. 
This case is about the government's termination of a contract in 
complete disregard of its contractual and legal obligations. The 
decision of the trial courts rests on the unremarkable and settled legal 
principle that before the government may terminate a contract for 
default, it must consider the merits of the contractor's performance 
and determine that the contractor actually is in default, that the 
default is not excused, and that a default termination is appropriate. 
The Trial Court, found as a fact, in a finding not challenged by the 
Government, that no one in the Government ever engaged in such a 
reasoned exercise of discretion with respect to this complex research 

96 Brief for Defendant-Appellant at 1-2, McDonnell Douglas Corp. v. United 
States, 182 F.3d 1319 (Fed. Cir. 1999)(No. 98-5096, -5122, -5123). 

COST-PLUS-FIXED-FEE (CPFF) CONTRACT. A COST-REIMBURSEMENT 
CONTRACT that provides for payment to the contractor of a negotiated FEE that is 
fixed at the inception of the contract. FAR 16.306(a). This fixed fee does not vary 
with ACTUAL COST but may be adjusted as a result of changes in the work to be 
perfonned under the contract. The CPFF type of contract permits contracting for 
efforts that might otherwise present too great a risk to contractors, but it is thought to 
give the contractor less incentive to control costs than does a FIXED-PRICE 
CONTRACT. FAR 16.306(b) limits its use to those situations where the 
Government has not established reasonably firm objectives (such as contracts for 
research). There are two forms of CPFF contracts: (I) the COMPLETION FORM 
CONTRACT, in which the work is described by stating a definite goal or target and 
an end product (frequently a report); and (2) the term form, in which the contract 
calls for a stated level of effort (usually hours or days of specified lasses of LABOR) 
over a given period of time. FAR I 6.306(d). 

NASH, supra note 6, at 144 (citations omitted). 
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and development contract. As a result, the court properly ruled that 
the Government is not entitled to impose a forfeiture on plaintiffs 
McDonnell Douglas Corporation and General Dynamics Corporation 
of$2.652 billion in costs they incurred performing the contract.97 

49 

The government countered McDonnell Douglas' claim and the trial 
court's holding by arguing that McDonnell Douglas would not meet 
the terms of the contract and that the court was required to try the case 
on its merits and justify its holdings. 

Plaintiffs brief cannot obscure the essential absurdity of the 
judgment it seeks to defend. The A-12 contract was terminated after 
plaintiffs insisted to the Secretary of Defense that they could not 
perform unless the contract was drastically restructured. The 
Secretary determined not to proceed under a new contract, pursuant 
to which the Government would obtain a different aircraft, at an 
unknown price, on an unknown date. The contracting officer then 
terminated for default, rather than for convenience, because he 
believed that the contractors, and not the Navy, were responsible for 
their performance failures. 

A court is not, of course, required to accept the government's 
default determination if plaintiffs can show that they were not in 
default or that their default was excusable. Equally clearly, however, 
a court may not convert to a termination for convenience without 
trying the merits of plaintiffs excuses or even admitting the 
evidence of default. That is precisely what the trial court has done. 
After seven years and a host of opinions, the court has advanced no 
sustainable justification for its ruling. In their appellate brief, 
plaintiffs do no better. 98 

Summarizing the position of the parties, we see that the contractors 
asserted that because the Navy did not follow and comply with the 
Government's own rules for terminating a government contract as set 
forth in the FAR, the termination by the Government is void abinitio. 
The government, on the other hand, countervails that it does not matter 
if the government (here the Navy and Secretary Cheney) did not 

97 Brief of Plaintiffs-Cross Appellants at 2, McDonnell Douglas Corp. v. 
United States, 182 F.3d 1319 (Fed. Cir. 1999)(No. 98-5096, -5122, -5123). 

98 Reply/Cross-Appellee Brief for Defendant-Appellant United States at 1, 
McDonnell Douglas Corp. v. United States, 182 F.3d 1319 (Fed. Cir. 1999) (No. 98-
5096, -5122, -5123). Actually, the contractors would still build the A-12 Avenger, 
but its specifications would have been somewhat different. While the final A-12 
would have been heavier, it would have still been a carrier-based long-distance semi-
invisible jet aircraft that the Navy wanted. This author asserts that simply because a 
Navy jet is heavier than anticipated, its essential nature can still remain the same. 
Hence, to call it a new airplane simply because it gained some weight, is quite a 
stretch. 
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comply with the FAR in terminating the contract-the United States 
Court of Federal Claims cannot change a termination for default to a 
termination for convenience99 without first finding that the contractor 
had sufficient justification as set forth in the FAR to excuse its not 
meeting its performance deadline and/or not meeting certain contract 
specification requirements. 

On July I, 1999, the U.S. Court of Appeals for the Federal Circuit 
came down with its decision wherein the court essentially adopted the 
Government's argument, i.e., that a trial court may not change a 
termination for default to a termination for convenience without first 
addressing the question of breach. 100 To support its reversal, the 
Federal Circuit distinguished Schlesinger v. United States, 101 one of 
the chief cases McDonnell Douglas cited to support its position. 

Schlesinger bars only a termination for default in which there is no 
considered nexus between the default termination and the 
contractor's performance under the contract. 

Properly understood, then, Schlesinger and its progeny merely 
stand for the proposition that a termination for default that is 
unrelated to contract performance is arbitrary and capricious, and 
thus an abuse of the contracting officer's discretion. 102 

Accordingly, the Federal Circuit held that in order to find that a 
termination for default may properly be changed to a termination for 
convenience, the trial court must first allow the parties to litigate the 
issue of whether the contract had properly been terminated for default 
and, if so, whether there were any mitigating issues that might excuse 
the contractor's default. 103 The Federal Circuit, therefore, remanded 

99 In a termination for convenience, at least McDonnell Douglas would be 
paid for all the work it had done up to the date of the termination, and for reasonable 
profit thereon. However, in a termination for default, they would receive no pay for 
any of the work they had completed prior to the date of the termination, and in fact 
would have to return all past Government payments it had received. NASH, supra 
note 6, at 512-13. '°' McDonnell Douglas, 182 F.3d at 1327. '°1 Schlesinger v. United States, 182 Ct. Cl. 571, 390 F.2d 702 (1968). 

102 McDonnell Douglas, 182 F.3d at 1326 ( citations omitted) ( emphasis added). 
103 McDonnell Douglas, 182 F.3d at 1332-33 (citations omitted) (FAR 52.249-

10, entitled "Default/Fixed Price Construction," lists eleven excuses that a contractor 
may argue for not meeting a performance deadline: 

The Contractors right to proceed shall not be terminated nor the Contractor 
charged with damages under this clause if: 

(I) The delay in completing the work arises from unforeseeable causes beyond 
the control and without the fault or negligence of the Contractor. Examples of such 
causes include: 

(i) Acts of God or of the Public Enemy; 
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the case to the United States Court of Federal Claims with instructions 
to address the issue of whether vel non the contractors were in default 
of the contract, or whether the contractors adduced acceptable excuses 
which could excuse them from a default of the contract. 

Did the Government, however, have more reasonable termination 
procedures available to it? In this case, the Government used the most 
drastic method available to end the A-12 contract, that of a termination 
for default. Authors Arnavas and Ruberry have stated in their textbook 
that: 

A default termination is a drastic sanction which requires of the 
Government strict accountability for its termination action. 104 The 
default proceeding has been recognized essentially as a forfeiture so 
that every reasonable presumption is against such forfeiture, and 
every intent of presumption is against the person seeking to enforce 
"t 10, 1 . 

It is indeed the most drastic procedure to end a Government 
contract, particularly in this case, because McDonnell Douglas not 
only did not get to complete the A-12 contract, but must also return all 
the partial payments made on the contract. Here, approximately $2.6 
billion dollars must be returned to the Government. McDonnell 
Douglas loses all the monies it has already been paid, and its 
performance record is stained. McDonnell Douglas' "past 
performance" record is negatively impacted regarding future bids with 
the United States Government. The Judge Advocate General's school 
of the United States Army states in its textbook that: 

(ii) Acts of the Government in either its sovereign or contractual 
capacity; 

(iii) Acts of another Contractor in the perfonnance of a contract 
with the Government; 

(iv) Fires; 
(v) Floods; 
( vi) Epidemics; 
(vii) Quarantine restrictions; 
(viii) Strikes; 
(ix) Freight Embargoes; 
(x) Unusually severe weather; 
(xi) Delays of Subcontractors or Suppliers in any tier arising from 

unforeseeable causes beyond the control or without the fault or 
negligence of both the Contractor or subcontractors or 
suppliers.) 

104 H.N. Bailey & Assoc. v. United States, 449 F.2d 387, 391 (Ct. Cl. 1971); J. 
D. Hardin Constr. Co. v. United States, 408 F. 2d 424, 431 (Ct. Cl. 1969). 

105 Tri-State Tool Co., 73-l B.C.A. (CCH) , 9,886 (Armed Services B.C.A. 
Jan. 26, 1973); see also DONALD P. ARNAVAS & WILLIAM J. RUBERRY, 
GOVERNMENT CONTRACT GUIDEBOOK, 15-2 (Fed. Publications l 987). 
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"Agencies may consider their own past unsatisfactory experience 
with an offeror rather than relying just on references fumished."106 

"Agencies must establish procedures for the collection and 
maintenance of information on contractor performance. These 
procedures should provide for input from technical offices, the 
contracting office, and end users."107 

In KMS Fusion, Inc., the court said an agency properly considered 
extrinsic 'past performance' evidence when past performance was a 
disclosed evaluation factor. 108 Moreover, it stated that ignoring 
extrinsic evidence [ which past performance is] may be improper. 109 

Nevertheless, the Government, in this termination for default, 
appeared to have at least one point in its favor, the A-12 contract was a 
"supply" contract and not a "construction" contract. Under the law, 
historically, for more than half a century, "supply" contracts were 
always treated differently from "construction" contracts because the 
"doctrine of substantial performance" was not available to "supply" 
contracts, but only to "construction" contracts. 110 Authors Arvanas and 
Ruberry, commenting on this fact stated that: 

The concept of "substantial performance" has long been associated 
with construction contracts. Substantial performance provides that if 
a construction project is basically complete, but deficiencies are still 
present, the Government may terminate the contract for default, or 
assess liquidated damages after the date of substantial completion. 111 

Historically "substantial performance" was not available to 
"supply" contractors within the Government's procurement. The 
Government insisted that every specification be met before the 
Government would accept the supplies produced by the contractor, 

I06 GOVERNMENT CONTRACT LAW, THE DESKBOOK FOR PROCUREMENT 
PROFESSIONALS, 101 (American Bar Ass'n 2d ed. 1999). 

' 07 Id. at 101-2. 
IOR Id. '°9 KMS Fusion, Inc., B-242529, 91-1 CPD iJ 447 (1991). 
110 See, e.g., County of Morgan v. Allen, 103 U.S. 498 (1880) (construction of 

road from Virginia to Jacksonville was "substantial performance" of the contract and 
required contract payment); Inhabitants of City of Plainfield v. Palmer et. al., 72 F.2d 
312 (3d Cir. 1934) (if the jury should find "substantial performance," the contractor 
must recover the contract price); United States, for Use ofWadeford Elec. Co. v. E.J. 
Biggs Constr. Co., 116 F.2d 768 (7th Cir. 1948) (plaintiff"substantially performed" 
its contract and was, therefore, entitled to recover the contract payment). 

111 Paul A. Teegard, 65-2 B.C.A. (CCH) 'II 5,273 (Interior B.C.A. Dec. 14, 
1965); J.F. Kane Contracting Co., 66-2 B.C.A. (CCH) 'II 5,992 (General Services 
B.C.A. Nov. 25, 1966). 
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even though the supply product worked and functioned in the manner 
it was intended to. 1 

Here, the Government insisted that all the required contract 
specifications be met exactly by the A-12, for instance, that it weigh 
exactly 7,000 pounds, and not 9,000 pounds, as the protot?'J?e did. The 
Government insisted that every design specification be met. 13 

In 1966, decades before the present A-12 trial, the United States 
Court of Claims extended the doctrine of "substantial performance" to 
"supply'' contracts. 114 Although not credited in the touchstone "sup ply 
contract-substantial performance" case of Radiation Technology, 11 the 
United States Court of Claims actually adopted the same approach as 
the UCC which gives a seller a reasonable time to cure defective 
supplies to avoid "unfair" or "surprise" rejection of goods. For 
example, a commercial buyer may use the "perfect tender" rule of 
UCC § 2-601 to reject goods that fail to conform to the contract in all 
aspects. However, the seller is allowed under UCC § 2-508(2) to cure 
the nonconformity if it has reasonable grounds to believe the tender 
will be accepted. Prior to Radiation Technology, 116 the Government 
enjoyed the benefits of the "perfect tender" rule under the doctrine of 
"strict compliance." 

Accordingly, since 1966, the Government, the Navy in this case, 
could not summarily terminate a contract for default, commonly called 
a termination for default, "when supplies have been delivered on time" 
and where those "supplies substantially comply with the contract 
requirements."117 Therefore, McDonnell Douglas' counsel, or the Trial 
Judge, sua sponte, could have raised the "substantial compliance" 
issue at trial and had the parties address this issue in their post-hearing 
briefs, as to whether vel non the prototype A-12 jet bomber qualified 
as an acceptable "supply" under the doctrine of substantial 
performance, i.e., could it substantially perform the feats it was 
suppose to do? Could it take off from our longest aircraft carrier, and 

112 See Werner G. Smith, Inc., 75-1 B.C.A. (CCH) 'II 10,922 (Agriculture 
B.C.A. Dec. 19, 1974); Arrow Lacquer Corp., 58-2 B.C.A. ,i 1,091 (Armed Services 
B.C.A. Oct. 31, 1958). 

113 See FAR 46.407 (2000). 
114 See Radiation Tech. Inc. v. United States, 366 F.2d 1003, 1005-6 (Ct. Cl. 

1966). 
11s Id. 
116 Id. 
117 WALTER F. PETTIT, CARL L. VACKETTA, DAVID V. ANTHONY, 

GOVERNMENT CONTRACT DEFAULT TERMINATION, 3-20, 3-21 (Fed. Publications 1st 
ed. 1991) 
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not fall into the ocean, notwithstanding being 2,000 pounds 
overweight? Could it deflect radar so that it could fly substantially 
invisible? Could it substantially carry the payload of bombs that it was 
suppose to carry? 118 Could it fly at substantially the mach speed it was 
supposed to be capable of? 119 If all these and other relevant questions 
could have been answered in the affirmative with substantial evidence, 
then McDonnell's counsel and the Trial Judge both would have had a 
stronger legal basis to have changed the termination for default to a 
termination for convenience. Under a termination for convenience, 
McDonnell Douglas would have been allowed to keep all their 
progress payments, almost $2.6 billion dollars; be paid a reasonable 
profit for all the work performed up to that time; be reimbursed for 

[ c Jost incurred after termination related to deactivating, reassigning, 
returning, and relocating employees; [ s ]everance pay for terminated 
employees . . .,[ c ]osts of completing components or items if 
necessary to avoid their total loss; [c]osts of taking inventory and 
preparing parts and materials for storage of transportation; [c]osts of 
replacing or repairing machinery, tools, or equipment worn out or 
broken down before the termination; [ c ]osts of dismantling, 
restoring, rearranging, or relocating plant facilities or equipment; 

and reimbursed for unabsorbed overhead in certain situations. 120 

More importantly, the United States Court of Appeals for the 
Federal Circuit could have then comfortably affirmed the Trial Judge's 
decision to change the Navy's termination for default to a termination 
for convenience. 

At the time this article is being written, the remanded case is once 
more before the United States Court of Federal Claims, Judge Hodges 
presiding. In order for Judge Hodges to once again find that the 
termination for default should be changed to a termination for 
convenience, he must find that either the contract was terminated for 
default improperly or that sufficient excuses existed, pursuant to the 
FAR, that protected the contractors from being defaulted for untimely 
performance and for not being able to meet the required specifications. 

11 ' Note that this is an entirely different question than "could it carry the 
payload specified in its performance specifications?" 

119 Again, if the performance specifications called for "mach 3" speed, and the 
prototype A-12 could only fly at "mach 2.9," this might still be good enough to 
defeat a termination for default under the "substantial performance" doctrine. See, 
e.g., UCC § 2-508(2), comment 2 ( 1998). 

JlO DONALD P. ARNAVAS, WILLIAM J. RUBERRY, GOVERNMENT CONTRACT 
GUIDEBOOK, 16-14, 16-15 (Fed. Publications 1987); see also NASH, supra note 6, at 
395 (The Geo. Washington U., 2nd ed. 1998) (1992). 
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Since the doctrine of "substantial performance" in supply contracts 
was apparently never raised by the parties or the Trial Judge in the A-
12 case, we can probably assume the doctrine of "substantial 
performance," unfortunately, will not play its rightful part in the Trial 
Judge's new decision. 

VI. CONCLUSION 

James Stevenson, the author of The $5 Billion Misunderstanding, 
aptly summarized the controversy surrounding the Navy's contract to 
build the A-12 in the following paragraphs: 

[It was] about an airplane that was never built but cost the taxpayers 
more than $5 billion .... When [the Under Secretary for Acquisition 
and Technology was] asked if there were 'any A-12 technology, A-
12 materials, or information ... from the A-12 program from 
January of '88 to January of '91 that is now being used by the United 
States', he answered 'No.' 

If the taxpayers received no technology, material, or information 
for their $5 billion, one might hope the lessons learned from the 
sudden, unanticipated, and unlawful cancellation of the A-12 
contract might [somehow] justify the cost. 121 

Perhaps even more disconcerting is the fact that, if the government 
can prove their termination for default was justified and the contractors 
cannot prove their default was excused, McDonnell Douglas and 
General Dynamics will have worked for most of the five years on the 
A-12 contract for essentially "no pay," as both contractors would have 
to return $1.35 billion of the $2.68 billion of progress payments that 
have already been paid. 122 And if that scenario is not bad enough, 
under the Excess Cost of Reprocurement doctrine, if the government 
gives this same A-12 contract to another contractor, and the new 
contractor charges the government another $6 billion dollars to 
complete the contract, the government has the right to require 
McDonnell Douglas to pay $1 billion increase in reprocurement cost 
plus repay any progress payments that could not be identified to 
materials that were delivered under the contract. 123 Under such a 
scenario, McDonnell Douglas might actually have to pay the 
government for having had the "privilege" of working for them under 
the A-12 contract. 

121 STEVENSON, supra note 1, 368, 369. 
122 McDonnell Douglas.182 F.3d at I 324. 
123 NASH, supra note 6, at 220. 
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Clearly, if the Navy's actions force McDonnell Douglas into this 
position of not being paid or, worse case, having to pay the 
government, through the legal coercion of the FAR and the courts, 
they will have been forced into involuntary servitude as defined by the 
Supreme Court's decision in Kozminski. 124 

Never before is the history of the United States have so many been 
forced into involuntary servitude by our government. 125 

124 United States v. Kozminski, 487 U.S. 931 (1988) (involuntary servitude 
includes the scenario where the victims are forced to work for a Defendant though 
the "law or legal process," here through a Navy government contract). 

125 This author, having served as a Federal Judge on the United States Court of 
Federal Claims, hopes that Judge Hodges can find substantial evidence to support the 
contractor's excusability of the Navy's termination for default. This author clearly 
agrees with Mr. Stevenson that McDonnell Douglas has suffered an injustice at the 
hands of the Navy. See STEVENSON, supra note I, at 369. The tough problem facing 
McDonnell Douglas' attorneys now is how to adduce sufficient acceptable evidence 
to prove that the contract should never have been terminated in the first place. 


