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I. INTRODUCTION 

According to the United Nations Children's Fund ("UNICEF"), 
roughly 4,000 babies are abandoned at birth in Romania every year. 1 

However, in 2001, under pressure from the European Union, the Ro-
manian government shut down its intercountry adoption process.2 As 
this article will discuss, that decision was ill informed and has been 
grossly detrimental to the children who might have been adopted. 

Several factors influenced the Romanian government's decision to 
prohibit intercountry adoption. Among those factors, unfounded accu-
sations and political pressure played a significant role. One person in 
particular, Emma Harriet Nicholson, Baroness Nicholson of Winter-
bourne, the former European Parliament Rapporteur for Romania, may 
have had a significant impact on the enactment of the total ban on 
intercountry adoptions.3 Her stand against intercountry adoption was 
supposedly based on her belief that child traffickers had taken ad-
vantage of the intercountry adoption process. 4 Yet, as this article will 
discuss, those allegations were never proven. 

In suggesting that the Romanian government ban intercountry 
adoption, Nicholson alleged that children are often exported to other 
countries against their will and therefore are exposed to awful crimes 
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such as pedophilia, child prostitution or domestic servitude.5 Nichol-
son's allegation shocked people's consciences and successfully caught 
the attention of not only Romania, but also of Europe and the entire 
world.6 As a result, based on the United Nations Convention on the 
Rights of the Child ("CRC") and the European Convention for the 
Protection of Human Rights and Fundamental Freedoms, Nicholson 
led the European Union to force Romania to completely prohibit 
intercountry adoption. In fact, banning intercountry adoption was a 
condition for Romania to join European Union.7 As a result, through 
her political power and authority, Nicolson and her supporters success-
fully convinced the Romanian government to enact laws prohibiting 
intercountry adoption.8 However, as this article will discuss, there are 
reasons to doubt whether Nicholson's asseveration were accurate. 

For many years, Romanians believed that Nicholson's radical view 
against intercountry adoption was shared among all members of the 
European Parliament.9 Even professionals who work in child protec-
tion fields, journalists, and politicians believed that intercountry adop-
tion was not a viable option for children. 10 If they were asked why 
intercountry adoption is not a viable option, the answer would be one 
of the following: "[b ]ecause the European Union does not support 
it," 11 "[b]ecause it leads to child trafficking and abuses"12 or "because 
there are plenty of local families who want to adopt our own or-
phans."13 

These days, however, these views have been disproven and there 
are many members of the European Parliament who are actively per-
suading both the European Commission and the Romanian govern-
ment to reconsider intercountry adoption as a viable alternative for 
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abandoned children. 14 In fact, there are more members in the European 
Parliament who are now in favor of intercountry adoption than who 
are opposed to it. 15 Moreover, a large majority of the European par-
liamentarians changed their opinions on intercountry adoption and, 
thus, lobbied the European Commission and the Romanian govern-
ment to open intercountry adoption as an available option for aban-
doned children. 16 Surprisingly, it is now hard to find a Euro~ean Par-
liamentarian who would stand against intercountry adoption. 1 

IL FLA WED ALLEGATIONS AGAINST lNTERCOUNTR Y ADOPTION 

A. Sensational Yet Unsupported Charges 

It appears that Nicholson's sensational charges were the driving 
force that pushed the Romanian government to shut down intercountry 
adoption. Yet, as will be explained below, there remain concerns that 
her allegations were not supported by evidence. For example, among 
Nicholson's allegations, the most disturbing accusation was that chil-
dren were being exported against their will and were exposed to 
crimes such as pedophilia, child prostitution and domestic servitude. 18 

In her May 2001 report about Romania's adoption system, Nicholson 
alleged that there were persistent abandonment, abuse, neglect and 
trafficking of children. 19 Nicolson further alleged that many Romanian 
children were adopted against their will by foreign people who did not 
provide adequate care for them.20 However, Nicholson's allegations do 
not appear to have been supported by evidence.21 Moreover, some of 
the data that Nicholson relied on contradicted her allegations.22 Since 
these allegations are often cited in the first response to arguments in 
favor of intercountry adoption, it is necessary to first address them and 
to show how they are unsupported by evidence. 

One concern is that Nicholson presented on! y one case as an ex-
ample of Romanian children being exported against their will. Howev-
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er, the case turned out to be contrary to her accusation.23 The case cit-
ed by Nicholson involved two young Romanian children, Florentina 
and Marina, and reached the European Court of Human Rights.24 In 
that case, an Italian couple obtained adoption decrees for Florentina 
and Marina in 2000 when Florentina and Marina resided at the Poiana 
Soarelui Educational Centre in Brasov ("CEPSB").25 However, over 
the next three years, CEPSB hindered the process of transferring the 
custody of the children to the Italian adoptive parents. 26 During three 
years of litigation between the Italian adoptive parents and CEPSB, 
there was no allegation that the birth families of Florentina and Marina 
were opposed to the adoption or that the adoption decrees were ob-
tained by any illegal means.27 Nevertheless, further proceedings decid-
ed that, although the Italian couple had the legitimate rights to enforce 
the adoption, Florentina and Marina's refusal to be adopted by for-
eigners should prevail over the foreign parents' rights.28 Accordingly, 
the Euro~ean Court of Human Rights held that the adoptions should be 
revoked. 9 As a result, the children were not adopted by the Italian 
couple. 

The inclusion of this case in Nicholas' s charges against 
intercountry adoption demonstrates a key flaw, since these children, in 
fact, were not adopted against their wills. In fact, Nicholson never 
showed any tangible evidence of such cases.30 Never did she provide 
evidence of a single case where a child was exposed to pedophilia, 
child prostitution or domestic servitude after adoption by foreigners. 
While it cannot be denied that there is a possibility that a child might 
be exposed to those crimes, 31 it seems irresponsible that such ground-
less allegations against intercountry adoptions were reported as fact 
and went unchallenged. 

Later, Nicholson tried to support her allegations by providing three 
reports.32 However, none of these provided any actual evidence that 
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adoptive children have been subjected to such crimes.33 For example, 
one report mentioned "[ w ]e found nothing that would indicate that 
intercountry adoptions of Romanian children do not usually represent 
good placements for the children. "34 Two reports brought forward the 
serious but different problem of whether some adoption agencies had 
obtained relinquishments for adoption by making payments to birth 
families or to other people. 35 While this problem is also serious be-
cause money might affect the adoption procedure against a child's best 
interest, it does not support Nicholson's charge that adoptive children 
are subjected to crimes post-adoption. 

Moreover, the problem of illegal payment was cured at least in part 
by legislative reforms that took place before Nicholson's charges were 
made.36 One of two reports even stated "[w]e did not receive any in-
formation about any individual child being exchanged for money or 
other value."37 Thus, those three reports, which were provided by Ni-
cholson for the particular purpose of supporting her allegations that 
adoptive children end up being victims of various crimes, do not sup-
port her claims. 

Despite the flaws in her accusations, Nicholson's groundless 
charges immediately and successfully caught the public's attention, 
especially because orphaned children were at stake. 38 Nicholson ar-
gued that a complete and immediate ban on intercountry adoption was 
necessary to protect adoptive children.39 However, it turned out that 
Nicholson's charges were unsupported.40 The reports Nicholson cited 
in order to support her charges, rather, proved "the fact that Romanian 
social workers and orphanages seemed to [actually] favor intercountry 
adoption over local placement because of the greater financial clout of 
intercountry adoption agencies, the lack of resources for local place-
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ment, and a shortage of applicants for local foster or adoptive parent-
ing."41 

In retrospect, Romania's total ban on intercountry adoption ap-
pears to have been based more on sensationalism than on any real 
proof of harm.42 As a result, Nicholson's unfortunate allegations 
caused real harm to the children who might have been adopted and to 
the law which has been difficult to set right. 

B. Perceived Personal Bias 

Nicolson fought against intercountry adoption; yet she herself was 
an adoptive parent. There is concern that her personal experience bi-
ased her against intercountry adoption. For example, Claire Gibault, a 
French member of European Parliament said: 

Nicholson adopted an Iraqi child after the first Gulf war. But a 
rift developed between her and her child and now they [ do not] 
have contact anymore, according to the Daily Telegraph. But 
just because she experienced an adoption failure does not mean 
that she has to carry on a personal crusade against international 
adoptions, thus preventing Romanian children from finding a 
f 'l 43 anu y .... 

In addition, The Telegraph had the interview directly with Amar 
Kanim, Nicholson's adoptive child: 

Amar Kanim, then 10, suffered terrible burns after [Saddam 
Hussein] ordered his tanks and guns to fire on his own people 
at the tail-end of the first Gulf war. 

Discovered close to death by Lady Nicholson in an Iranian 
hospital, he became the focus of a national appeal after he was 
brought to Britain. 

Since then he has made a remarkable physical recovery thanks 
to 26 major operations and the charity named after him, the 
Amar Foundation .... But what looked like being a happy end-
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ing has since turned sour after a rift developed between him 
and the woman who saved his life. 

Now 23, unemployed and homeless, Amar claims he has been 
abandoned by Lady Nicholson, the former Tory and Liberal 
Democrat MP. Lady Nicholson ... denied she had abandoned 
Amar and said he had left her. 

But he said yesterday: "Sometimes I wish that I had never been 
saved. I have no family over here and I am a long way from 
my own culture and now I feel like I have been abandoned .... 
If you save someone's life and you bring them to another cul-
ture away from their family then you have a responsibility for 
them. I am very grateful that she saved my life but I feel like I 
have been used. Now that I am older I feel I am past my sell-by 
date."44 

137 

From this interview, it is reasonable to infer that Nicholson experi-
enced negative consequences resulting from adoption. Her adoption 
may also have had a negative impact on her adopted child. Therefore, 
it seems that her reports should have been weighed against her person-
al experience or, perhaps, that she should have recused herself from 
making such a report altogether due to actual or perceived bias. Re-
gardless, there seems ample reason to question her objectivity in re-
gards to intercountry adoption. 

C. Not Everyone Agreed to the Total Ban on Intercountry Adoption 

There is a persistent myth that there was wide consensus on the 
ban on intercountry adoption. In fact, several members of the Europe-
an Parliament disagreed. Prior to 2001, there were concerns that some 
foreign adoptive parents may have paid money to facilitate adoptions, 
which escalated concern about corruption in the adoption system. 
However, not everyone agree that a complete ban on intercountry 
adoption was the solution to prevent such corruption.45 Concerning the 
possibility of corrupt adoption procedures, Jean Marie Cavada, a 
member of the European Parliament said: 

44 Sometimes I Wish I Had Not Been Saved, THE TELEGRAPH (Mar. 5, 2004, 
12:01 AM), http://www.telegraph.eo.uk/news/uknews/ 
1456041 /Sometimes-I-wish-I-had-not-been-saved.html. 
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If the Romanian authorities lead this fight resolutely, and we 
are sure they do, corruption [should not] stand in the way of a 
proper working of international adoption anymore. Moreover, 
when the Romanian authorities resume international adoptions, 
they will have to enforce rigorous procedures to prevent those 
illegal practices from recurring. 46 

As for the concerns regarding child abuse and its impact on the to-
tal ban, Dr. Charles Tannock, the member of the European Parliament 
for London emphasized that there is no evidence to prove that "abuses 
are more frequent in domestic or international adoption cases than they 
are in their natural biological families."47 He further pointed out that 
"[t]rying cynically to allege that other interests are involved in any-
thing but a miniscule minority of cases not only does square with the 
facts, but also does an injustice to the interests of abandoned children 
in finding families to raise and love them. "48 

Regardless, it is readily demonstrable from the quotations above, 
and others like them, that not everyone agreed on a total ban. This is 
important because of the myth that has arisen and the subsequent taint 
on arguments in favor of intercountry adoption. 

Ill. THE EUROPEAN UNION AND lNTERCOUNTRY ADOPTION 

A. Pressure from the European Union to Enact the New Adoption Law 

It appears that pressure from the European Union, perhaps in con-
junction with Nicholson's accusations and Romania's accession to the 
European Union, fueled the ban on intercountry adoption. However, 
that pressure was ill-placed. And, as the next section will show, there 
is significant public support for intercountry adoption. 

The decision of the Romanian government prohibiting intercountry 
adoption could be seen as a condition on its gaining access to the Eu-
ropean Union. For example, in mid-September 2005, with regards to 
Romania's new law on adoption, the Helsinki Commission accused 
the Romanian government of "trading its children for EU member-
ship."49 
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In addition, some voices in the European Parliament raised such 
concerns explicitly arguing that the enactment of the Romanian law 
prohibiting intercountry adoption was not decided based on the needs 
of the Romanian people or children, but rather based on the pressure 
from the European Union.50 Particularly, these lawmakers pointed out 
that the European Commission was unaware of the real situation in 
Romania when it pressured the Romanian government. 51 For instance, 
Frederique Ries, Belgian member of the European Parliament stated: 

[I]t is not my wish to question a Romanian law, but what I pro-
foundly regret is that it was obviously taken because of Euro-
pean Union pressure. Yes, there have been unscrupulous agen-
cies, yes, there have been abuses, but do you forbid all mar-
riages because some men beat their wives, because some of 
them are marriages of convenience?52 

According to another member of the European Parliament, the Eu-
ropean Commission seems to have shared Nicholson's creed against 
intercountry adoption. 53 There is evidence that the European Commis-
sion bought into Nicholson's unsupported arguments.5 Furthermore, 
Claire Gibault, a French member of Parliament argued that the Euro-
pean Commission did not understand that there are very few Romani-
an families willing to adopt children locally vis-a-vis the number of 
children who are in reality waiting to be adopted: 

In a press release from November 2005, the European Com-
mission states that there are 1355 Romanian families registered 
to adopt one of the 393 children available for adoption. Thus 
there is little scope, if any, for international adoptions. Howev-
er, according to Romania's National Authority for Child Pro-
tection and Adoption, in August 2004 there were 81,233 chil-
dren in care, but only 393 children are officially available for 
adoption! The gulf between these figures should lead the Euro-
pean Commission to question the capacity of this data to reflect 
h 1. 55 t e rea 1ty. 
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In addition, according to the Romanian Office for Adoptions, "on-
ly 79 children have been domestically adopted in accordance with the 
new law in 2005."56 This shows that the European Commission clearly 
did not know the result of what they were pushing and the Romanian 
government did not carefully consider the result of total ban on 
intercountry adoption because they were under the pressure to be ad-
mitted to the European Union. 

The Romanian government tried to justify its new law on adoption 
by contending that the new law was developed in collaboration with 
experts from the European Commission.57 The law was based on the 
CRC which currently 193 countries including Romania have ratified, 
accepted, or acceded.58 Moreover, Romania has ratified the Hague 
Convention on Protection of Children and Co-operation in Respect of 
lntercountry Adoption ("Hague Adoption Convention").59 

However, the fact that the Romanian government developed the 
new law on adoption in conjunction with a group of experts from the 
European Commission does not necessarily show that the Romanian 
government was not under political pressure from the European Un-
ion. Rather, it is good evidence that the Romanian government was 
under pressure from the European Union depending on how much in-
fluence the group of experts from the European Commission had in 
developing the new law on adoption. 

In addition, the CRC is hardly against intercountry adoptions. For 
instance, members of the European Parliament pointed out that the 
CRC "establishes the principle of subsidiarity for international adop-
tion."60 In fact, CRC Article 2l(b) states that "intercountry adoption 
may be considered as an alternative means of [a] child's care, if the 
child cannot be placed in a foster or an adoptive family or cannot in 
any suitable manner be cared for in the child's country of origin."61 

56 
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Furthermore, the preamble to the Hague Adoption Convention also 
affirms the principle of subsidiarity for international adoptions. 62 Its 
preamble states that "[intercountry J adoption may offer the advantage 
of a permanent family to a child for whom a suitable family cannot be 
found in his or her State of origin .... "63 

Also, Tannock stated that "[i]t is the view of experts that there are 
no relevant international conventions that forbid international adop-
tion. The Hague Adoption Convention sets out rules for international 
adoption under the assumption that it can be the best solution for chil-
dren who cannot find permanent, family-based solutions in their own 
country."64 This position is supported by Paulo Casaca, a member of 
the European Parliament who believes that the total elimination of 
intercountry adoption in Romania was unexpected because "countries 
such as Norway, Sweden, Denmark, France, the Netherlands and 
Spain have the highest rates of international adoption in the world."65 

He added that "they all have signed, acceded or ratified the [Hague 
Adoption Convention]."66 

Therefore, one might argue that European pressure was misplaced, 
was based on wrong information, and resulted in severe harm to or-
phaned children who might have been adopted. 

B. Support in the European Union.for lntercountry Adoption 

Ever since Romania closed its door to intercountry adoption there 
have been significant changes in the European Union regarding the 
issue of intercountry adoption. After Nicholson was replaced by a new 
rapporteur, Pierre Moscovici, many members of the European Parlia-
ment, including Moscovici, demanded that the Romanian government 
re-open its doors to international adoption. 67 

In addition, in his 2006 report, the Council of Europe Commis-
sioner for Human Rights emphasized that intercountry adoption should 

62 Tannock, supra note 9; see also Hague Convention on Protection of Chil-
dren and Co-operation in Respect of Intercountry Adoption, reprinted in 1993, 32 
I.L.M. 1134, http://www.hcch.net/upload/convenlions/txt33en.pdf [hereinafter 
Hague Adoption Convention]. 

63 Hague Adoption Convention, supra note 62, at 1134. 
64 Tannock, supra note 9. 
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not be prohibited as long it is in the best interest of the child.68 The 
report specifically stated: 

Section 39 of [the law regarding legal arrangements for adop-
tion in Romania] restricts international adoption to cases where 
a family relationship-to the degree of grandparents--exists 
between adopter and adopted. That provision excludes de facto 
any adoption of a Romanian child by foreign adopters. 69 

It further stated: 

The new legislation on adoption puts the child's interest back 
at the centre of the procedure and emphasises the importance 
of adoption at national level. However, the possibility of inter-
national adoption should not be precluded if adoption is in the 
best interest of the child and is accompanied by all the guaran-
tees which will enable the abuses of the past to be prevented. 70 

Therefore, the report indicates that there have been significant 
changes in the European Union's view regarding the issue of 
intercountry adoption. Also, since Romania was officially admitted to 
the European Union in 2007, the Romanian government is not likely to 
be influenced by the European Union as it was before. Perhaps the 
time is ripe to reconsider the total ban on intercountry adoptions. 

IV. ADOPTION IS PREFERABLE TO OTHER TYPES OF CARES 

When children are not allowed to be adopted, they are forced to 
remain in orphanages or other institutions. While there is numerous 
evidence showing that adoption is preferable to other types of care, yet 
the myth remains that children are better off in institutions or in foster 
care in their own country rather than being adopted by foreign parents. 

68 Council of Europe, Follow Up Report on Romania (2002-2005): Assess-
ment of the Progress Made in Implementing the Recommendations of the Council of 
Europe Commissioner for Human Rights (2006), https://wcd.coe.intl 
com.instranet.lnstraServlet?Index=no&command=com.instranet.CmdBlobGet&Instr 
anetlmage= 1019323&SecMode= 1 &Docld= 1319412& U sage=2. 

69 Id. 
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Experts in child development have mentioned the harmful effects 
institutional care have on the development of children7 I compared to 
the positive effects that international adoptive homes have on chil-
dren.72 There are studies showing the negative effects of institutions, 
such as orphanages, on children. 73 It is surprising that even the better 
facilitated institutions cannot provide care to the extent children need 
to develop physically and emotionally.74 Some research shows that 
children who have been institutionalized still suffer damages even if 
they are "lucky enough to escape the institutions at relatively early 
ages."75 On the contrary, some of the recent studies regarding this is-
sue show that early placement of children in international adoptive 
homes is likely to help those children do as well as other children who 
are reared by biological parents in those receiving countries.76 Even 
children who went through horrible experiences before being placed in 
international ado~tive homes often overcame such damage successful-
ly after adoption. 7 

Individuals who oppose international adoption argue that it is best 
for children to remain in their country of origin where they have "ra-
cial, ethnic and national heritage." 78 However, those claims lack suffi-
cient evidence 79 because it is unreasonable to expect children who 

71 Charles H. Zeanah et al., Designing Research to Study the Effects of Institu-
tionalization. on Brain and Behavioral Develop,nent: The Bucharest Early Interven-
tion Project, 15 DEV. & PSYCHOPATHOLOGY 885 (2003); see also Peter l. Marshall 
et al., A Conzparison of the Electroencephalogranz Betiveen Institutionalized and 
Community Children in Romania, 16 J. COGNITIVE NEUROSCI. 1327 (2004); Susan 
W. Parker & Charles A. Nelson, The Impact of Early Institutional Rearing on the 
Ability to Discriminate Facial Expressions of E1notion: An Event-Related Potential 
Study, 76 CHILD. DEV. 54 (2005); St. Petersburg-USA Orphanage Research 
Team, Characteristics of Children, Caregivers, and Orphanages for Young Children 
in St. Petersburg, Russian Federation, 26 J. APPL. DEV. PSYCHOL. 477 (2005). 

72 Zeanah et al., supra note 71, at 886-88; see also Femmie J uffer & Marin us 
H. Van !Jzendoorn, Behavior Problems and Mental Health Referrals of Internation-
al Adoptees, 293 J. AM. MED. Ass'N 2501 (2005). 

73 Id. 
74 Id.; see also Laurie Ahern el al., HIDDEN SUFFERING: ROMANIA'S 

SEGREGATIONS AND ABUSE OF INFANTS AND CHILDREN WITH DISABILITIES, al iv 
(2006), http://www.disabilityrighisintl.org/wordpress/wp-eonlenl/uploads/romania-
May-9-fi nal_ with-photos. pdf. 

75 Elizabeth Bartholet, International Adoption: Thoughts on the Hu111an Rights 
Issues, 13 BUFF. HUM. RTS. L. REV. 151, 180 (2007) [hereinafter Barlholet 2007b]. 

76 Id. 
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grow up on the streets or in orphanages to get their "cultural heritage 
in any meaningful way."80 Moreover, they also argue that placing 
children in foster homes in their own country benefits children because 
they will still be in their country where they are familiar with the cul-
ture.81 Also, certain children could possibly have some connections to 
their birth family.82 However, unfortunately, there are not enough fos-
ter homes in Romania with appropriate qualifications. 83 As the next 
two sections will show, adoption is far more preferable compared to 
orphanages or foster care. 

A. Adoption versus Orphanages 

For most of the 20th century, clinicians and researchers in the field 
of child development have found how harmful it is to keep children in 
institutions.84 Although many experts in the past could not perform 
their studies under well controlled circumstances, more recent research 
and studies have proved and confirmed the earlier findings: that insti-
tutional care causes various problems in young children.85 

Modern studies and research show that young children who have 
been adopted after spending some time in institutions in Eastern Eu-
rope, Russia, and several other countries suffer from many medical 
problems86 such as "physical and brain growth deficiencies,"87 cogni-
tive difficulties,88 speech and lan~uage problems,89 "sensory integra-
tion hardships and stereotypes,"9 "social and behavioral abnormali-

80 
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ties,"91 "disturbances of attachment,"92 and "a syndrome that mimics 
autism.',93 Most of the data used for the research was based on chil-
dren adopted from Romania, which used to be "the leading source of 
international adoptions for families in the United States and many oth-
er western countries in the decade of the 1990s. "94 

Although it is true that some of these problems are related to other 
factors that affect children before they are institutionalized, many are 
nonetheless associated with the children's life in institutions, which 
often do not provide adequate care.95 Consequently, many of these 
problems are dramatically reduced after institutionalized children are 
adopted.96 

The first prominent study on the subject was performed by Barbara 
Tizard and her colleagues who examined children in residential nurse-
ries in London. 97 They studied four groups of children: children who 
were adopted when aged 2-4; children who returned to their biological 
families when aged 2-4; children who remained institutionalized; and 
children who were never institutionalized.98 The adopted children had 
the most favorable outcomes in all cognitive, social, and behavioral 
measures, while the institutionalized children had the least favorable 
outcomes.99 

Another study conducted by Ames, Chisholm, and their colleagues 
focused on babies adopted into Canada from institutions in Roma-

91 Lianne Fisher el al., Problems Reported by Parents of Romanian Orphans 
Adopted to British Columbia, 20 lNT'LJ. BEHAV. DEV. 67-82 (1997). 

92 Kim Chisholm, A Three Year Follow-up of Attachment and Indiscriminate 
Friendliness in Children Adopted From Romanian Orphanages, 69 CHILD. 
DEV. 1092-1106 (1998). 

93 Michael Rull & English and Romanian Adoptees Study Team, Develop-
mental Catch-up, and Deficit, Following Adoption After Severe Global Early Priva-
tion: English and Romanian Adoptees (ERA) Study Team, 39 J. CHILD. PSYCHOL. & 
PSYCHIATRY 465-76 (1998). 

94 Dana E. Johnson, Medical and Developmental Sequelae of Early Childhood 
Institutionalization in Eastern European Adoptees, 31 MINN. SYMPOSIA ON CHILD. 
PSYCHOL 113-62 (Charles A. Nelson ed., 2000). 

95 Id. at 114-28. 
96 Zeanah, supra note 71, al 887. 
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supra note 98, al 77. 
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nia.100 They studied three groups of children: children who were 
adopted into Canada after they had spent 8 months or more in a Ro-
manian institution, children who were adopted into Canada from a 
Romanian institution "at less than 4 months of age," and "a Canadian 
born (but not adopted) comparison group matched on age and gender 
to the first group."101 According to the result, the group of children 
who had spent at least 8 months in Romanian institutions showed "be-
havior problems, disturbances of attachment, and lower IQs."102 

Those who were concerned about the behavior problems in chil-
dren caused by institutional care also studied neural systems that could 
potentially be related to those behavioral problems. 103 For instance, 
Chugani and his colleagues performed a study on neurobiological ab-
normalities in ten children who had been adopted from Romanian in-
stitutions.104 Almost all of the children observed by Chugani had lived 
in the Romanian institution before they had reached 1.5 months of 
their life and had remained in the institution an average of 38 months 
before they had finally been adopted. 105 Compared to healthy adults, 
those children who were formerly institutionalized in Romania showed 
significantly reduced brain metabolism and the brain stem. 106 In addi-
tion, compared to a group of 10-year-old children with refractory epi-
lepsy, the adoptive children showed serious decreases in glucose me-
tabolism in certain parts of the brain cortex. 107 With regard to behav-
ioral problems, the adoptive children were suffering from "mild neu-
rocognitive impairments, impulsivity, and attention and social defi-
cits."108 Collectively, the results from this study showed that institu-
tionalization could cause serious neurobiological problems.109 Particu-
larly, the children who had been placed in institutions at an early age 
and for a long period of time suffered from "metabolic deficits in the 
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areas of the brain believed to be involved in higher cognition, emotion, 
and emotion regulation." 110 

Problems of early and prolonged institutionalization of children are 
not limited to behavioral and neurobiological problems. As psychiatric 
documents and studies reveal, physical deprivation is not the only fac-
tor that causes death. 111 Since emotional abandonment causes severe 
damage, as much as physical deprivation, it can also cause both emo-
tional and physical damage to children who are still in a delicate stage 
of their lives. 112 Emotional abandonment could possibly be a bigger 
problem than physical deprivation because emotional deficiency can-
not be fulfilled even by the best food or bed provided in an institution. 
It is clear that even adequate food in proper institutions cannot prevent 
children from becoming disabled. 113 Sometimes, emotionally neglect-
ed children refuse to eat and may become "malnourished and die." 114 

It is frustrating that while it is possible to cure some of develop-
mental delays, a child who is institutionalized from early on and for a 
long time may suffer from incurable physical and psychological issues 
all his life. 115 Therefore, even Romania's newer, cleaner, and smaller 
institutions may constitute a threat to children's right to life and pro-
tection from inhuman and degrading treatment. 116 

B. Adoption versus Foster Care 

Foster care may be better than an orphanage, but it is not better 
than adoption. There have been studies showing that foster care has 
some positive effect on child development. For example, Nathan Fox, 
a researcher from the University of Maryland, and others found that 
foster care had positive effects on formerly institutionalized Romanian 
children. Children who were placed in foster homes in their early ages 
were shown to have positive effects in "intellectual, emotional, psy-
chiatric and brain development" areas. 117 According to Fox, formerly 
institutionalized children showed remarkable improvements on "some 
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but not all aspects of psychological, behavioral and brain functioning 
compared to those remaining in institutions."118 

Based on these studies, some might argue that foster care makes 
adoptions unnecessary. However, while it is true that foster care can 
solve the problems institutionalization causes to some extent, some 
studies have clearly shown that foster care cannot work as well as 
adoption. 119 

For example, Bartholet claimed that the empirical evidence proves 
that adoption works. 120 She further stated that among children who 
have been abandoned, those who are adopted do the best. 121 Adopted 
children do better than those who remain in foster homes and in some 
instances better than those who have returned to their birth parents. 122 

In practice, it is unlikely that countries such as Romania, that are 
relatively poor compared to other Western countries, could provide 
appropriate foster care for abandoned children. For example, the U.S. 
is well known to have the most experience in foster care over many 
decades. 123 Currently, many of the children committed to state care 
have been living in foster homes because foster care has been consid-
ered superior to institutional care. 124 However, even with the support 
from the U.S. government for foster care, foster care does not work 
nearly as well as adoption. 125 As different measures have shown in the 
U.S., foster care has generally been far inferior to adoption because it 
has generally not been a permanent cure for children.126 Therefore, 
adoption, even intercountry adoption, is much preferable to institu-
tionalization or to placement in foster homes. 

Romania, in an effort to end child abandonment, passed the law 
which banned intercountry adoption. 127 Consequently, parentless chil-
dren could either be institutionalized, put in foster care or domestically 
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adopted. However, among these three options left to the children, in-
stitutionalization and foster care are less preferable compared to adop-
tion based on the reasons discussed above. Considering this, domestic 
adoption will be best for children waiting to be adopted. However, 
there are not enough domestic parents in Romania that are willing to 
adopt the children, and consequently, countless children are left in 
institutions. 128 This forces children to be institutionalized or live in 
foster care when there are willing parents outside of Romania that are 
eager to adopt and provide a home. Therefore, since adoption is pref-
erable compared to institutionalization and foster care and domestic 
adoption is not active in Romania, Romania should open up 
intercountry adoption for its children. 

V. CONCLUSION 

The CRC emphasizes that the best interest of a child should be the 
primary concern when a matter of child welfare has to be decided. 
Providing as many choices as possible would be compliant with the 
spirit of the CRC and represent the best interest of the child. Romania 
should re-open its doors to intercountry adoption. 

In addition, the European Court of Human Rights, in the cases of 
Florentina and Marina, held that adoptions against the children's will 
are not tolerated. Certainly, institutional care in Romania has im-
proved much with the efforts and support of the Romanian govern-
ment. However, it is empirically better for the children to have adop-
tive parents. According to UNICEF, there are around 4,000 babies 
abandoned each year in Romania. 129 The Romania National Authority 
for Child Protection and Adoption, in its report, stated that in 2004, 
there were 81,233 children in foster care. 130 However, there were only 
1,355 Romanian families registered to adopt children in foster care. 131 

This shows that the demand for local adoption simply does not fit the 
need. The gap can on! y be filled by intercountry adoption. 

The closing of intercountry adoption in Romania has denied many 
children the opportunity to be cared for and loved. That the total ban 
was propagated on the basis of misinformation and myth is certain! y 
very frustrating. As a result, it is very important to lobby on behalf of 
the children and to push the Romanian government to reverse its deci-
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sion regarding intercountry adoption. This responsibility should not be 
left only to few NGOs and children rights activists, but rather, every-
one who cares for children should be involved and contribute to this 
change. 

In conclusion, the law prohibiting intercountry adoption in Roma-
nia was an unfortunate case resulting from a series of false allegations 
and political pressure. Now that these allegations have been proven to 
be false and groundless, and that the political pressure on the Romani-
an government is reduced, it is time for the Romanian government to 
address the reality of its suffering children and to re-open intercountry 
adoption. 


