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Just last term, the Supreme Court handed down a landmark ruling 
in Graham v. Florida. In its six-three decision, the Court ruled that a 
life sentence without the possibility of parole, imposed upon a juvenile 
for a non-homicide crime, is a cruel and unusual punishment and 
therefore unconstitutional under the eighth amendment. 1 This decision 
is a landmark for several reasons, not the least of which is that it 
further broadened the already stretched definition of "cruel and 
unusual punishment." More significantly, however, this ruling 
affirmed a vague and, as this article argues, dangerous reliance on 
international trends in interpreting a provision of the United States 
Constitution. 

Although Justice Kennedy, writing for the majority, noted that 
international opinion "does not control,"2 the majority nevertheless 
looked for support to the fact that in allowing juvenile life sentences 
without parole for a non-homicide crime, the United States adhered to 
a sentencing practice "rejected the world over."3 Obviously, and 
rightly so, this observation was not dispositive of the Court's 
decision.4 However, as this article argues, it is even dangerous for the 
Court to admit that international opinion is "not irrelevant." 5 Justice 
Kennedy cites to a line of cases for this proposition, claiming that the 
Court is simply following precedent in leaning on international trends 
while interpreting a provision of the Constitution, "Today we continue 
that longstanding practice in nothing the global consensus against the 
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I Graham v. Florida. 130 S. Ct. 2011, 2017 - 26 (2010). 
Id. at 2033. 
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4 Id. 
5 Id. (quoting Enmund v. Florida, 458 U.S. 782, 796 n. 22 ( 1982)). 
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sentencing practice in question."6 Not only is this precedent a 
dangerous one to affirm, the Court's historical use of international law 
does not support the Court's current reliance on international trends. 

This article argues that the Court's decision in Graham continues a 
dangerous, but recent trend in the Court's jurisprudence, and attempts 
to predict how this decision will shape future decisions. It argues that 
current Supreme Court comparative law trends diverge from the 
historical significance of international law and it advocates for a more 
limited role for international, customary law in Eighth Amendment 
analysis in order to preserve uniquely American values in the context 
of judicial globalization. 

While ignoring international trends is impossible and unwise, the 
Court should only use international custom to confirm national 
consensus and create informed reasoning based on the underlying 
values and history of foreign decisions. The Court's recent reliance 
upon international custom as authority not only departs from its 
historical use of the law of nations and treaties, but also relegates to 
the sidelines American values that undergird the development of 
Eighth Amendment principles. Moreover, too great a reliance on 
international custom undermines the United States' international 
leadership by abandoning its own customs and trends and gratuitously 
expanding its role in the international community. 

International law, in a broad sense, is essential to the American 
judicial process. For example, federal law and the Constitution 
incorporate international treaties as the supreme law of the land.7 

International custom is helpful in interpreting those treaties and 
applying them to situations arising in international settings. 
International law is especially relevant to interpretation of the Eighth 
Amendment because of the criterion of the evolving standards of a 
maturing society. 8 Therefore, in order to determine whether 
international law should be used in domestic jurisprudence, it will be 
most helpful to look at the Eighth Amendment. However great the 
role of international law in interpreting the Eighth Amendment, it must 
be used with restraint in nearly every other instance of constitutional 
interpretation. Advocates on both sides of the issue of juvenile life 
sentences without the possibility of parole recognize this significance, 

6 Id. at 2033. 
7 U.S. CONST. art. VI, cl. 2. 
8 Atkins v. Virginia, 536 U.S. 304, 311-12 (2002) (quoting Trop v. Dulles, 

356 U.S. 86 (1958)). 
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attempting to persuade policy-makers to abolish the penalty in favor of 
international trends. 9 

Part I of this article argues that the Court has recently departed 
from its historical practice of only treating customary international law 
as persuasive, respected, but non-binding authority. The Court has 
moved towards adopting international custom as authoritative 
precedent, a trend strengthened by the Court's decisions in both 
Graham and Lawrence v. Texas. 10 The contrast between these two 
approaches highlights the need for the Court to use the details of 
international decisions to inform its judicial reasoning, rather than 
relying upon the number of countries who have held a certain way. 

Part II argues that this distinction becomes particularly relevant 
and obvious in the context of the Eighth Amendment and mandates 
that the Court should rely upon international custom only to confirm 
domestic trends and provide insight into the relevant influences 
foreign authorities have had on the development of American values 
and laws. Moreover, the Court should never rely on customary 
international law for moral fact-finding in interpreting the Eighth 
Amendment because doing so will undermine domestic constitutional 
norms and will lead to a homogenized, international, constitutional 
law based on amorphous conceptions of natural law. 

PART I: HISTORICALLY APPROPRIATE USES OF INTERNATIONAL AND 
FOREIGN LAW IN DOMESTIC JURISPRUDENCE 

Despite the concerns of some activists, the Supreme Court's use of 
non-domestic law is not a new trend. 11 Early references to the law of 
nations, as well as later recognition of the legal force of treaties, are 
precedential authority for incorporating international law into the 
domestic judicial process. 12 These cases, however, relied upon the law 
of nations primarily as principles of "natural law or principles 

9 See American Civil Liberties Union fACLJ], Petition to the lnter-A111erican 
Conunission of Hu111an Rights: Observations on the Response of the United States 
Regarding Juveniles Sentences to life !111prison111e11t Without Parole and 
Suppleniental Sub111ission in Support of Petition Alleging Violations of the Hu1nan 
Rights of Juveniles Sentences to life Without Parole in the United States of An1erica, 
Pelilion P-161-06, (December 11, 2008), hllp://www.aclu.org/files/pdfs/hurnan 
righls/iachr_suppbrief_200812 I I .pdf. 

10 Lawrence v. Texas, 539 U.S. 558 (2003). 
11 Andrew B. Ayers, International la}v as a Tool of Constitutional 

f,zte17Jretation in the Early l,nnzigration Poiver Cases, 19 GEO. IMMIGR. L.J. 125, 
130-31 (2004). 

12 Id. al 131. 
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deducible by reason" rather than as binding constitutional authority. 13 

This unique and historical approach laid a judicial foundation that the 
Court has now largely abandoned, and one which it must reconsider. 

A. The United States is part of the international family, placing it 
under the authority of the law of nations and treaties. 

The most preliminary and fundamental principle guiding the 
Court's use of international law is the concept of an international 
family. When the Court established the Executive's unique authority 
in foreign affairs in Curtiss-Wright Export Co., it did so based on the 
United States' role as a "member of the family of nations." 14 As part 
of this family, the President's power of "external sovereignty" could 
not depend "upon the affirmative grants of the Constitution."15 

Rather, among nations, roles are fulfilled and sovereignty is 
established through "treaties, international understandings and 
compacts, and the principles of international law."16 Having risen to 
take its place among the ranks of the world community, America too 
must be governed by treaties and international understandings and 
laws, which require that America's Executive possesses exclusive 
authority and discretion in foreign affairs. 17 

The Constitution codifies this international integration, giving 
Congress authority to "define and punish ... offenses against the Law 
of Nations." 18 Moreover, the Court requires that Congress's acts 
should "never be construed to violate the law of nations if any other 
possible construction remains." 19 When Congress adopts legislation, 
the courts "should assume that Congress sought to adopt legislation 
consistent with international law."20 These limits express the Court's 
fundamental desire to receive "with respect" the decisions and laws of 
"every country, so far as they are founded upon a law common to 

13 
14 

15 

16 

Id. 
United States v. Curtiss-Wright Exp. Co., 299 U.S. 304, 318 (1936). 
Id. 
Id. 

17 Jd.at318-20. 
18 U.S. CONST. art. I,§ 8, cl. 10. 
19 Robert Scherer, Shedding the Burden of Sisyphus: International Law and 

Wrongful Conviction in the United States, 28 B.C. THIRD WORLD L.J. 129 n.160 
(2008), (quoting Murray v. Schooner Charming Betsy, 6 U.S. (2 Cranch) 64, 81 
(1804)). 

20 Id. at n.161 (quoting T. Alexander Alienikoff, International Law, 
Sovereignty, and American Constitutionalism: Reflections on the Customary 
International Law Debate, 98 AM. J. INT'L L. 91, 99 (2004) (citing 6 U.S. (2 Cranch) 
at 118). 
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every country."21 This respect expresses itself in two ways: the 
supreme law of treaties and the persuasive force of the law of nations. 

B. Treaties are supreme law as incorporated into federal 
domestic law, binding upon the states. 

Under Article Six of the Constitution, treaties ratified by the 
United States are "the supreme Law of the Land," binding on all 
judges and trumping all state and federal law.22 As early as 1793, the 
Court held that one of the first treaties ratified by the United States, the 
Treaty of Paris in 1783, superseded a state statute, firmly establishing 
the supremacy of international agreements.23 In that case, Ware v. 
Hylton, Daniel Hylton attempted to discharge his debt to Britain by 
paying the Commonwealth of Virginia, as provided by a Virginia 
statute. 24 Although the Court also examined precedents under the law 
of nations and the significance of Virginia's own authority to pass 
laws, the Court ultimately held Hylton liable to Britain for the debt 
solely because of the Treaty of Paris.25 Because Congress had 
exercised the authority given to it by the people, the Court interpreted 
and applied the newly written Article Six of the Constitution and held 
the Treaty supreme. 26 This decision clearly gave a constitutional 
presumption to treaties ratified by Congress, forever requiring that the 
"laws of any of the States, contrary to a treaty ... be disregarded."27 

Although treaties are the supreme law, they are still interpreted in 
light of international law. The Court in Trans World Airlines, Inc. v. 
Franklin Mint Corp., again noting the place of the United States 
among the international family, argued that the object of a treaty was 
to "define the common ground between sovereign nations."28 For the 
purpose of strengthening this common ground, the Conrt interprets 
treaties using an international "frame of reference."29 The federal 
courts even have jurisdiction over cases that arise "upon treaties and 

21 Id. at n.161 (quoting Thirty Hogsheads of Sugar v. Boyle, 13 U.S. (9 
Craneh) 191, 198(1815)). 

22 U.S. CONST. art. VI, cl. 2. 
23 Ware v. Hylton, 3 U.S. 199, 199-202 (! 796). 
24 Id. 
25 

26 
Id. at 284-85 (Patterson, J., concurring opinion). 
Id. at 236-38. 

27 Id. at 236-37. "A treaty cannot be the supreme law of the land ... if any act 
of a state legislature can stand in its way." Id. at 236. 

28 Trans World Airlines, Inc. v. Franklin Mint Corp .. 466 U.S. 243, 262 
(1984) (Stevens, J., dissenting). 

29 Id. 
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the laws of nations."30 The Court must "always" consult the law of 
nations out of respect for and acknowledgement of the significance 
that an international frame of reference has in the very nature of 
America as part of the international family. 31 

C. Law of Nations constitutes persuasive authority, grounded in 
natural law and reason. 

Despite the Court's occasional reference to the "Law of Nations," 
the original conception in the Eighteenth Century was very different 
from more recent formulations. The Court has historically understood 
the law of nations to be grounded in natural law and principles of 
reason that governed interactions between nations. 32 According to a 
legal dictionary which was published in 1889 and drew heavily on 
Blackstone, the "law of nations," as international law, is 

[a] system of rules, deducible by natural reason, and 
established by universal consent among the civilized 
inhabitants of the world .... And, as none of these states will 
allow a superiority in the other, no one can dictate or prescribe 
the rules of this law to the rest; but such rules must necessarily 
result from those principles of natural justice in which all the 
learned and every nation agree. 33 

Although the law of nations, which was understood in the 
Eighteenth Century to be almost synonymous with international law, 
was not synonymous with natural law, it certainly embraced "those 
rules of intercourse between nations which are deduced from their 
rights and moral claims; or, in other words, it is the expression of the 
jural and moral relations of states to one another."34 Fundamentally, 
the law of nations is part of the "universal law of reason, justice and 
conscience. "35 

30 THE FEDERALIST No. 80, at 305 (Alexander Hamilton) (J and A McLean, 
1788). 

31 Trans World, 466 U.S. at 262. 
32 Ayers, supra note 11, at 130-31, 148-49. 
33 Id. at 148-49 (quoting WILLIAM c. ANDERSON, A DICTIONARY OF LAW, 

CONSISTING OF JUDICIAL DEFINITIONS AND EXPLANATIONS OF WORDS, PHRASES 
AND MAXIMS, AND AN EXPOSITION OF THE PRINCIPLES OF LAW, COMPRISING A 
DICTIONARY AND COMPENDIUM OF AMERICAN AND ENGLISH JURISPRUDENCE 696 
(1889) (drawing from I WILLIAM BLACKSTONE'S COMMENTARIES *43)). 

34 THEODORE WOOLSEY, INTRODUCTION TO THE STUDY OF INTERNATIONAL 
LAW 2 (New York, Charles Scribner's Sons, 5th ed. 1885). 

35 Ayers, supra note 11, at 151 (quoting ANDERSON supra note 33, at 696). 
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For example, the Court in Hylton, while discussing the possible 
validity of allowing a nation victorious in wartime to confiscate the 
enemy's property, relied upon the insights of international legal 
theorist Cornelius van Bynkershoek.36 According to Bynkershoek, 
"[s]ince it is a condition of war, that enemies, by every right, may be 
plundered, and seized upon, it is reasonable that whatever effects of 
the enemy are found with us who are his enemy, should change their 
master, and be confiscated, or go into the treasury.',37 So long as the 
decisions of courts worldwide are grounded upon this kind of 
reasonableness-upon a "law common to every country"-the United 
States and every other nation are obligated to accept that law "with 
respect. "38 

According to Justice Chase's opinion in Hylton, the broader 
continuum between respect and authority includes not only treaties as 
supreme law but three categories of the law of nations: general, 
conventional, and customary. 39 The general or "universal" law of 
nations is established through the "general consent of mankind" and 
should be followed by "all nations.''40 The conventional law of 
nations, however, is founded only on the "express consent of nations," 
and only applies to those nations who "have assented.''41 Finally, the 
customary law of nations is "founded on TACIT consent; and is only 
obligatory on those nations, who have adopted it.''42 

Applying his own framework, Justice Chase analyzed two 
contrasting international customs. On the one hand, "every nation at 
war with another is justifiable, by the general and strict law of nations, 
to seize and confiscate all moveable property of its enemy."43 On the 
other hand, Chase found that it was generally agreed among nations 
that unpaid debts would revive to their true creditors after resolution of 
a war.44 In discussing these two international customs, Justice Chase 

36 Hylton, 3 U.S. al 226 (quoting BYNKERSHOEK, DE REBUS BELLICIS 175 
(Lugduni Batavorum: Kcrckhem, 1737)) (emphasis added). 

37 Id. 
38 Scherer, supra note 19 n.161 (quoting Thirty Hogsheads of Sugar, 13 U.S. 

(9 Cranch) at 198). 
39 Hylton, 3 U.S. at 227. 
40 Id. 
41 

42 
43 

Id. 
Id. 
Id. at 226. 

44 Id. Justice Chase also analogizes to Britain: 
That this is the law of nations, as held in Great Britain, appears from Sir Tho1nas 
Parker's Rep. p. 267 (II William 3rd) in which it was determined, that choses in 
action belonging to an alien ene1ny are forfeilable to the crown of Great Britain; but 
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noted that European nations had recent! y moved away from the latter 
rule, and had begun to allow nations to confiscate debts in times of 
war.45 This trend, however, was only a customary law of nations, 
binding the Commonwealth of Virginia only because she had passed 
her own, similar law allowing Hylton to discharge his British debt to 
the Commonwealth after the war.46 But for the supreme law of the 
Treaty of Paris, this general law of nations, grounded in reason 
according to Bynkershoek and explicitly incorporated by Virginia, 
would have controlled the outcome of the case. 

Although today's Court has largely abandoned these categories, it 
is essential that it retains at least the historical recognition that 
customary international law is only binding through explicit adoption, 
as distinct from the general law of nations, grounded in reason, and the 
law of nature, which applies to all members of the international 
community. This principle has been fundamental to the Court's use of 
international law, as demonstrated by the fact that even the disagreeing 
Justices in the 1900 case of The Paquette Habana recognized this 
significant distinction.47 

The Paquette majority, liberally referring to international trends, 
held that fishing vessels should not be subject to capture as prizes of 
war because it was "an ancient usage among civilized nations, 
beginning centuries ago, and gradually ripening into a rule of 
international law ."48 Justice Gray, writing for the majority, directly 
appealed to the "practice of all civilized nations" exempting ships 
from capture that were employed for the purpose of "discovery or 
science. "49 In the absence of treaties, Gray found that prize courts 
were "bound to take judicial notice of' such international customs. 50 

Dissenting, Justice Fuller accused Gray of crafting a binding rule 
out of a customary "modern usage" and consequently abrogating the 
discretion of the sovereign to apply a customary law of nations.51 

Agreeing with Justice Marshall in Brown v. United States, Fuller 
argued that international custom must only be a "guide which the 
sovereign follows or abandons at his will."52 The majority should not 

there must be a commission and inquisition to entitle the crown; and if peace is 
concluded before inquisition taken, it discharges the cause of forfeiture. Id. at 227. 

45 Id. at 227. 
46 Id. 
47 

48 

49 

50 

51 

52 

The Paquette Habana, 175 U.S. 677, 714-21 (1900). 
Id. at 686. 
Id. at 709. 
Id. at 708. 
Id. at 715 (Fuller, J., dissenting). 
Id. (quoting Brown v. United States, 12 U.S. (8 Cranch) 110, 128 (1814)). 
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have blindly applied an international custom to the prize courts 
because customary international law is not an "immutable rule of 
law," especially since it depends "on political considerations which 
may continually vary."53 

D. Moral factJinding vs. Reason-borrowing: two trends for the 
customary law of nations. 

As the Court has moved away from historical distinctions between 
different categories of the law of nations and treaties, it has 
substantively used international, customary law for two distinct 
purposes. On the one hand, the Court uses customary international 
law for "moral fact-finding," subjecting domestic law to the trends, 
customs, norms, and statistics of the international community. The 
Court relies upon the mere fact that certain foreign jurisdictions have 
collectively adhered to a certain rule of law in creating a "domestic 
constitutional rule.''54 Instead of analyzing the "reasons given by ... 
foreign and international jurisdictions" for holding a certain way, the 
Court relies upon the "fact that many foreign and international 
jurisdictions" have ruled that way.55 This approach raises customary 
international law to a level of deference that is justified neither by past 
decisions from the Court nor by the Constitution. 

On the other hand, the Court sometimes uses customary 
international law for "reason-borrowing," relying upon foreign 
decisions and international trends to answer questions in the Court's 
reasoning and provide insight into the unique developments of 
American law.56 This approach is based in the reality of domestic law 
and its needs, allowing the Court to examine "foreign legal regimes to 
determine what effect would be produced by adopting the foreign rule 
and match that result to a domestically determined constitutional 
standard. "57 The Court should preserve this approach in order to avoid 
abandoning America's established place in the international 
community and the historical distinctions between international 
customs, the general law of nations, and ratified treaties. While all 
these distinctions may not be essential to the development of modern 

53 Id. at 715. 
54 Joan L. Larsen, hnporting Constitutional Norn1s froni a "Wider 

Civilization": Lcnvrence and the Rehnquist Court's Use of Foreign and International 
fow in Domestic Constitutional Interpretation, 65 OHlO ST. L.J. 1283, 1295 (2004). 

55 Id. 
56 
57 

Id. 
Id. 
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Supreme Court jurisprudence, the underlying principles endure as long 
as America is part of the international family. 

I. "MORAL FACT-FINDING" MAKES THE CUSTOMARY LAW OF 
NATIONS MORE BINDING THAN IT HAS EVER HISTORICALLY BEEN. 

The Court's recent decision in Lawrence v. Texas, holding that 
Texas anti-sodomy laws were unconstitutional, represents perhaps one 
of the most flagrant instances of moral fact-finding. 58 In sum, the 
majority found that there could be no consensus in Western 
Civilization against sodomy because the European Court of Human 
Rights held that a law criminalizing sodomy was invalid under the 
Convention of Human Rights and because that decision was valid for 
all forty-five members of the Council of Europe. 59 Instead of 
beginning with domestic values and using international trends for 
analysis and critique, the majority began with the claim that sodomy 
had "been accepted as an integral part of human freedom in many 
other countries."60 This consensus held controlling weight because, 
according to the majority, there was "no showing that in this country 
the governmental interest in circumscribing personal choice is 
somehow more legitimate or urgent."61 This analysis suggests a 
rights-machine driven by international trends, stoppable only by 
something akin to a strict-scrutiny compelling governmental interest: 

[I]f many other nations of the world have recognized a right, 
and there is no showing of a domestic need to restrict the right 
that is greater than the need of foreign governments to restrict 
the right, the right recognized by the foreign community is, at 
least potentially, a part of domestic constitutional law.62 

Justice Scalia, dissenting, identified how this decision diverged 
from the Court's historical use of international law, arguing that the 
majority was misguided for assuming that an international, emerging 
awareness of foreign nations could cause constitutional rights to spring 
into being.63 Lawrence's revolutionary reliance upon customary 
international law was instrumental in further developing the moral 
fact-finding approach, and is directly contrary to the historical role of 
the law of nations. Lawrence has helped to create a law of nations 

58 
59 
60 

61 

62 

63 

Lawrence v. Texas, 539 U.S. 558, 579 (2003). 
Id. at 573. 
Id. at 577. 
Id. 
Larsen, supra note 54,at 1297. 
Lawrence, 539 U.S. at 598 (Scalia, J., dissenting). 
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"redefined to mean [that] the consensus of states on any subject, can 
be used by a private citizen to control a sovereign's treatment of its 
own citizens within its own territory," which is a concept that is 
entirely a "20th-century invention of internationalist law professors 
and human rights advocates."64 Reshaping the law of nations to 
interpret and create domestic values, the Lawrence Court made what 
Justice Chase in Hylton identified as the least relevant law of nations-
customary international law-binding on the United States. 

Moreover, the Lawrence Court, rejecting its earlier decision in 
Bowers,65 inverted its own analysis, beginning with international 
rather than domestic trends and ultimately discrediting and challenging 
domestic precedent.66 In Bowers, unlike Lawrence, the majority 
rejected a right to sodomy because it did not find the right to be 
"deeply rooted in this Nation's history and tradition."67 Just three 
years earlier, in fact, the Court had clearly stated that "this Court ... 
should not impose foreign moods, fads, or fashions on Americans."68 

Given this important principle, the Court in Lawrence dangerously 
overturned the historical role of international law, supporting the use 
of international precedent to create, out of nothing, values and rights 
not at all rooted in the history and tradition of American society. 

Lawrence was instrumental in establishing the new and 
revolutionary authority of customary international law. Customary 
international law is distinct when compared with the law of nations 
because rather than drawing authority from reasoned judicial 
precedent, it is entirely grounded on the development of patterns of 
state practice and custom. 69 Instead of partaking of the judicial 
reasoning of other members of the "international community,"70 the 

64 Melissa Waters, Justice Scalia on the Use of Foreign La~v in Constitutional 
bue17Jretation: Unidirectional Monologue or Co-constitutive Dialogue?, 12 TULSA J. 
COMP. &INT'LL. 149, 152, n.13 (2004) (quoting Sosa v. Alvarez-Machain, 542 U.S. 
692, 749-50 (2004) (Scalia, J., concurring)). 

65 Bowers v. Hardwick, 478 U.S. 186 (1986). 
66 Lawrence, 539 U.S. at 568, 572-74. "At the outset it should be noted that 

there is no long-standing history in this country of laws directed at homosexual 
conduct as a distinct matter." Id. al 568. 

67 Id. al 598 (Scalia, J., dissenting) (emphasis added) (quoting Bowers, 478 
U.S. at 193-94). 

68 Foster v. Florida, 537 U.S. 990, 990 n.* (2002) (Thomas, J., concurring in 
denial of cert). 

69 Gerald L. Neuman, International Lcnv as a Resource in Constitutional 
Interpretation, 30 HARV. J.L. & PUB. PoL'Y 177, 179 (2006). 

70 Scherer, supra note 19 n.148 (quoting BLACK'S LAW DICTIONARY 835, 835 
(8th ed. 2004)). 
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Court simply constructs domestic precedent upon international 
statistics. 

IL "REASON-BORROWING" ALLOWS THE CUSTOMARY LAW OF 
NATIONS TO PROPERLY INFORM THE FORMATION OF DOMESTIC LAW 

WITHOUT BECOMING Too BINDING. 

When the Court engages in reason-borrowing analysis, it resists 
the temptation to count international heads, instead only using 
customary international law to bolster its judicial reasoning. This 
framework models some of the methods used by the South African 
Constitutional Court. Rather than extracting the legal results of 
foreign decisions, South African justices focus on the rationale 
employed by foreign judges, including Justices on the United States 
Supreme Court.71 The South African Constitutional Court often 
focuses on the dissenting opinions of foreign justices, demonstrating 
their interest in and use of reasoning over result.72 

Not only is this approach more consistent with the traditional law-
making process, but it also allows South Africa to preserve its internal 
integrity while simultaneously maintaining its role in the international 
family. Ursula Bentele, discussing South Africa's nuanced reliance 
upon international law, emphasizes that a reason-based approach 
allows the Constitutional Court to base decisions on the uniqueness of 
South Africa's own constitution and culture. 73 The Court is able to 
use international law at its own discretion and consistently with its 
country's goals and values: 

Quite often, after surveying extensively the position of other 
jurisdictions, the court simply goes its own way, finding that South 
Africa and its constitution require a different result. Or, the court may 
find that a solution offered by a dissenting judge in another country 
fits well into the South African context.74 

The Supreme Court of the United States, when it follows the 
Constitutional Court in this practice, is also able to strike the 
appropriate balance between international membership and leadership 
and American traditions and values. 

71 Ursula Bentele. Mining for Gold: The Constitutional Court of South 
Africa's Experience with Comparative Constitutional Law, 37 GA. J. lNT'L & COMP. 
L. 219, 226, 235 (2009). 

72 Id. 
73 

74 
Id. at 235. 
Id. 
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For example, when the Court applied the Full Faith and Credit 
Clause75 to the states in Sun Oil Co. v. Wortman,76 it relied upon an 
expectation expressed during the Constitutional Convention that the 
clause be "interpreted against the background of principles developed 
in international conflicts law."77 Although the Court did not cast itself 
upon international precedent, it used the international principle of 
comity among sovereigns to "alter the status of the several states as 
independent foreign sovereignties." 78 

The distinction between reason-borrowing and moral fact-finding 
is essential. Examining the reasoning behind foreign decisions can be 
very helpful primarily because the process of dissecting the reasoning 
of other courts and adopting only what is compatible with the 
reasoning of the domestic justices and the history and values of the 
country itself forms strong, sustainable judicial bonds between nations 
while also strengthening individual systems of government. On the 
other hand, simply counting up foreign decisions and following a trend 
or custom is dangerous because it can form ephemeral judicial bonds 
that ultimately weaken international law while potentially 
undermining the value systems of individual governments. 

These contrasting trends in the use of international law by the 
Supreme Court are especially highlighted in the context of the Eighth 
Amendment, which not only reveals the usefulness of international 
precedent, but also the danger of misusing it to directly interpret a 
provision of the United States Constitution. 

Part II: The eighth amendment as a unique and dangerous temptation 
for the court to misuse customary international law 

In order to determine what is cruel and unusual under the Eighth 
Amendment, the Court has established a uniquely fact-based standard. 
In Weems v. United States, the Court first articulated that the Eighth 
Amendment was not tied to "obsolete" standards.79 Principles of 
"cruel and unusual" were "progressive" and could "acquire meaning 
as public opinion becomes enlightened by a humane justice."80 The 
Court further clarified this forward-looking posture in Trop v. 
Dulles,81 where it established the now well-known test for cruel and 

75 

76 

77 

78 

79 

80 
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U.S. CONST. arl. IV. 
Sun Oil Co. v. Wortman, 486 US 717 (1988). 
Id. at 723. 
Id. at 723 n. I. 
Weems v. United States, 217 U.S. 349, 376 (1910). 
Id. at 378. 
Trap v. Dulles, 356 U.S. 86 (1958). 
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unusual punishments. Finding that a punishment of statelessness 
violated the Eighth Amendment, the Court required that the 
Amendment "draw[s] ... meaning from the evolving standards of 
decency that mark the progress of a maturing society."82 

This standard is highly susceptible to international customs, since 
the United States is not only a member of the international family, but 
has also become a leader in the world community. Consequently, as 
the Court has developed this Eighth Amendment standard, it has also 
begun to incorporate more international precedent within a moral fact-
finding, as opposed to a reason-borrowing, framework. 

Even in interpreting the Eighth Amendment, the Court should only 
use customary international law either to confirm domestic trends or to 
borrow foreign reasoning to inform its own judicial process because of 
the unique standard for Eighth Amendment analysis and unique 
domestic values. 

Trop was one of the first cases in which the Court looked to 
foreign law for assistance in interpreting and establishing the Eighth 
Amendment standard. The Court relied upon foreign law in two ways. 
First, it noted that the text of the Amendment, specifically "cruel and 
unusual," came "directly from the English Declaration of Rights."83 

Tracing the phrase back to the Magna Carta, the Court therefore 
concluded that a prohibition against cruel and unusual punishment was 
anchored in this nation on the concept of the "dignity of man."84 This 
analysis was firmly grounded in American values and heritage, and 
rightly focused on the reasoning and development behind foreign 
sources. 

Second, the Court carefully acknowledged the division among 
foreign nations over imposition of statelessness as a criminal 
punishment. 85 Noting that nations fell on both sides of the issue, the 
Court was careful to return to domestic trends: "[i]n this country the 
Ei§hth Amendment forbids that [i.e. statelessness as punisbment] ... 
. " 8 The Court's use of international law in this case was 
fundamentally based on substantive reason-borrowing, examining the 
precise British foundations for the principle of cruel and unusual 
punishment, and finding it to be based on the dignity of man. When 
the Court finally did discuss international trends, it based the 
comparison on the principle of dignity it found rooted in American 

82 Id. at 101. 
83 Id. at 100. 
84 Id. 
85 Id. at 102-03. 
86 Id. at 103. 
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history and tradition. Hence the reason-borrowing analysis played a 
confirmatory role, avoiding creating rights not previously present in 
domestic laws and customs. 

When the Court clarified the Eighth Amendment standard for the 
proportionality of a sentence in Solem v. Helm, it listed three guiding 
objective factors, none of which included international sources or 
customs.87 The majority wrote that the analysis should be guided by: 
(i) "the gravity of the offense and the harshness of the penalty;" (ii) 
"the sentences imposed on other criminals in the same jurisdiction;" 
and (iii) "the sentences imposed for commission of the same crime in 
other jurisdictions."88 All of these factors focus exclusively on 
domestic trends and practices and should be followed as the most 
objective factors possible. As Scalia argued, dissenting in Thompson 
v. Oklahoma, "[t]he most reliable objective signs consist of the 
legislation that the society has enacted."89 Consequently, it will 
"rarely if ever be the case that the Members of this Court will have a 
better sense of the evolution in views of the American people than do 
their elected representatives."90 As the Court clearly stated in Atkins, 
the "clearest and most reliable objective evidence of contemporary 
values is the legislation enacted by the country's legislatures."91 

Abandoning this objectivity in favor of foreign decisions irresponsibly 
subjects the analysis to the Justices' individual opinions of which 
nations laws constitute the most persuasive authority, sucking the life-
sustaining marrow from the Constitution and state legislatures. 

Moreover, the objectivity of domestic trends and laws is 
supplemented by their unique foundation in American values and 
history. Judge Bork, concurring in Oilman v. Evans and cited by the 
majority in Thompson, argued vigorously in favor of an historically-
based constitutional interpretive framework, writing that it is the "task 
of the judge in this generation to discern how the framers' values, 
defined in the context of the world they knew, apply to the world we 
know."92 Bork acknowledged the obvious difficulty of this task, since 
"[j]udges given stewardship of a constitutional provision ... whose 
core is known but whose outer reach and contours are ill-defined, face 
the never-ending task of discerning the meaning of the provision from 

87 

88 
Solem v. Helm, 463 U.S. 277, 290-92 (1983). 
Id. 

89 Thompson v. Oklahoma, 487 U.S. 815, 865 (! 988) (Scalia, J., dissenting). 
90 Id. (emphasis added). 
91 Alkins v. Virginia, 536 U.S. 304, 312 (2002) (quoting Penry v. Lynaugh, 

492 U.S. 302, 331 (1989)). 
92 Oilman v. Evans, 750 F.2d 970, 995 (D.C. Cir. 1984) (en bane) (Bork, J., 

concurring). 
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one case to the next. ,,93 Despite the challenges of changing times, 
however, the Court must "never hesitate to apply old values to 
circumstances" in order to properly interpret a constitutional provision 
according to its "full, fair and reasonable meaning."94 

In spite of the unique temptation inherent in the task of defining 
the outer limits and contours of the Eighth Amendment, as Bork points 
out, the Court must accomplish that task without ever forsaking the 
foundation of the values and principles at the core of our domestic 
heritage. The "ultimate consideration" in finding the outer limits of 
the Eighth Amendment must be the "constitutional freedom," based on 
"old values" that the Court must consistently apply to new 
circumstances.95 

When the Court finds inadequate support in domestic trends for its 
ruling, it often succumbs to the temptation to rely upon international 
customs and trends, which are not at all relevant to answering the 
ultimate Eighth Amendment question. As Scalia rightly noted in his 
dissent to Thompson, when seeking an "evolved societal consensus," 
the legislation of "this society ... is assuredly all that is relevant."96 

Nevertheless, the majority in Thompson, while quoting Judge Bork, 
cited several foreign nations who had abolished the death penalty for 
juveniles, ultimate! y holding that the Eighth Amendment prohibited 
the execution of a defendant for first degree murder committed when 
he was only fifteen years old.97 As justification for the explicit 
international statistical exercise, the Court cited Trap, Enmund v. 
Florida , and Coker v. Georgia,98 claiming these decisions provided 
adequate justification for relying upon the "views of the international 
community."99 Nothing in these decisions, however, provided any 
substantive justification for the Court's use of international law, 
besides pre-dating the decision in Thompson. 

93 

94 

95 

Id. 
Id. at 996. 
Id. 

96 Thompson v. Oklahoma, 487 U.S. 815, 865 (1988) (Scalia, J., dissenting). 
[T]he Federal Government, and almost 40% of the States, including a majority of the 
States that include capital punishment as a permissible sanction, allow for the 
imposition of the death penalty on any juvenile who has been tried as an adult, which 
calegory can include juveniles under 16 at the time of the offense .... Id. 

97 Id. at 830-31. 
98 Id. at 831 n.31 (referencing Coker v. Georgia, 433 U.S. 584, 596 n.10 

(1977); Enmund v. Florida 458 U.S. 782, 796-97 n.22 (1982)). 
99 Id. 
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Moreover, the Court failed to identify international communities as 
"commonwealth" nations, as it did in Enmund. 100 Instead, it simply 
listed several unrelated nations, including New Zealand, Portugal, and 
"all of the Scandinavian countries." 101 The Court's scattered-approach 
to international customs highlights the deficiency of its analysis. Not 
only does the Court fail to adequately justify reliance upon 
international statistics, but it fails to justify citing to countries whose 
legal trends have nothing in common with the United States. At least 
the Trap Court analyzed British legal history and the development of 
the concept of cruel and unusual punishment. But Portuguese and 
Scandinavian legal traditions have had little or no impact upon the 
development of American judicial principles and cannot possibly have 
significance for interpretation of a provision of the American 
Constitution. Even if they were in some way relevant, the Court never 
even attempted to justify its reliance upon those particular nations. It 
simply focused on the.fact that a certain number of nations had held in 
favor of the majority's view. 

Scalia' s point is essential to a correct examination of the most 
objective factors possible in determining the scope of the Eighth 
Amendment: "We must never forget that it is a Constitution for the 
United States of America that we are expounding." 102 International 
opinion or trends should only be relevant in confirming what domestic 
trends, domestic opinions, and textual analysis of the Constitution 
establish. 103 However, before establishing that interpretation, no 
matter how "enlightened the Justices" may imagine international 
opinions to be, those opinions mnst of necessity be irrelevant to the 
imposition of values. 104 

Domestic trends shonld always hold more significance, trumping 
international cnstom. When the Court in Enmund abandoned the 
doctrine of felony-murder based on the trends of other 
"commonwealth" nations, the dissent appropriately noted that the 
American precedent for the doctrine had originated from English 
common-law and had been handed down from the colonies. 105 
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101 
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Enmund, 458 U.S. at 782. 
Thompson, 487 U.S. at 830-31. 
Id. at 869, n.4 (Scalia, J., dissenting). 
Id. 
Id. 

105 Enmund, 458 U.S. at 816-17 (O'Connor, J., dissenting). 
As the petitioner acknowledges, the fclony-1nurder doctrine, and its corresponding 
capital penalty, originated hundreds of years ago, and was a fixture of English 
com1non law until I 957 when Parlia1nent declared that an unintentional killing 
during a felony would be classified as manslaughter. The com1non-law rule was 
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O'Connor, writing for the dissent, argued that it was not "possible to 
conclude that historically this country conclusively has rejected capital 
punishment for homicides committed during the course of a felony."106 

The majority attempted to justify its international head counting by 
citing back to Coker. 107 Not only did the Court fail to provide 
independent justification for looking at international opinion besides 
the fact that it had done so in Coker (which in turn placed the blame 
on Trap), but it also only listed several "commonwealth" nations that 
had abandoned the doctrine of felony-murder. 108 Instead of listing 
nations to make up for improper use of domestic standards, the Court 
should once again follow a robust, substantive reason-borrowing 
approach, placing foreign precedent in the context of domestic 
precedent and history. 

The most recent and most well-known case involving the Eighth 
Amendment was Roper v. Simmons, 109 overturning the earlier decision 
of Stanford v. Kentucky. 110 These two cases perfectly illustrate the 
divergent path taken by the Court in using international opinions to 
shape domestic precedent and highlight the need to preserve the 
fundamental meaning of the Eighth Amendment through proper 
contextual use of international custom. 

When the Stanford plurality held a death penalty imposed on a 
seventeen-year-old defendant constitutional, it refused to rely on 
international opinion, clearly noting "it is American conceptions of 
decency that are dispositive." 111 The Court explicitly rejected the 
proposition that "the sentencing practices of other countries are 
relevant."112 Chief Justice Rehnquist, dissenting to Atkins, made 
precisely the same point, arguing that the Court completely ignored 
the lack of "comprehensive statistics that would conclusively prove ( or 
disp_rove) whether juries routinely consider death a _dispror11rtionate 
purushment for mentally retarded offenders like petitioner." · In the 

transplanted to the American Colonies, and its use continued largely unabated into 
the 20th century, although legislative reforms often restricted capital felony murder 
to enumerated violent felonies. Id. 

106 Id. at 817-18 (O'Connor, J., dissenting). 
IO? Id. at 796 n.22. 
108 Id. "It is thus worth noting that the doctrine of felony murder has been 

abolished in England and India, severely restricted in Canada and a number of other 
Commonwealth countries, and is unknown in continental Europe." Id. 

109 Roper v. Simmons, 543 U.S. 551 (2005). 
110 Stanford v. Kentucky, 492 U.S. 361 (1989). 
111 Id. at 369 n.1. 
112 Id. 
113 Atkins v. Virginia, 536 U.S. 304, 324 (2002) (Rehnquist, J., dissenting). 
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absence of this evidence, the Atkins Court relied instead upon 
international opinion. 114 Rehnquist, echoing the sentiments of Justice 
Scalia in the majority in Stanford, "fail[ ed] to see ... how the views of 
other countries ... provide[ d] any support for the Court's ultimate 
determination." 115 

Without a consensus on the Court, it should not be using 
international opinion to create domestic norms or standards. While 
foreign decisions may "reinforce a conclusion regarding evolving 
standards of decency," Chief Justice Rehnquist specifically referred to 
Scalia's opinion in Stanford for the proposition that the Comt had 
"explicitly rejected the idea that sentencing practices of other countries 
could 'serve to establish the first Eighth Amendment prerequisite, that 
[a] practice is accepted among our people."' 116 

In direct contrast to Stanford, the majority in Roper found that the 
Eighth Amendment prohibited the death penalty for juvenile 
offenders. 117 Justice Kennedy, writing for the majority, cited 
extensively to international trends, claiming that the United States 
"stands alone in a world that has turned its face against the juvenile 
death penalty." 118 As justification for the extensive use of 
international opinion and customs, Kennedy cited to Trap, Atkins, 
Thompson, Enmund, and Coker. 119 Yet the majority of these cases 
support either the reason-borrowing aspect of international opinion or 
the confirmatory role of international opinion, but not the revisionist 
role. In fact, Stanford, the case the Court explicitly overturned, stood 
for precisely the opposite proposition to which Kennedy appealed. 120 

Kennedy began the Court's analysis, not surprisingly, with a 
citation to Trop for the proposition that the Eighth Amendment is 
governed by the '"evolving standards"' of a maturing society. 121 This 
launching pad propelled Kennedy into an analysis based on 
international opinion. Yet this is ironically illogical. In the sentence 
immediately preceding Kennedy's reliance on Trap, he wrote that 
"[t]he prohibition against 'cruel and unusual punishments,' like other 
expansive language in the Constitution, must be interpreted according 
to its text, by considering history, tradition, and precedent, and with 

114 Id. at 316 n.21. 
115 Id. at 325. 
116 Id. at 325 (quoting Stanford, 492 U.S. at 369 n. I). 
117 Roper v. Simmons, 543 U.S. 551, 572 (2005). 
118 /d.at577. 
119 Id. at 561, 575-76. 
120 Stanford v. Kentucky, 492 U.S. 361, 369 n.l (1989). 
121 Roper, 543 U.S. at 561 (quoting Trop v. Dulles, 356 U.S. 86, 100-01 (1958) 

(plurality opinion)). 
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due regard for its purpose and function in the constitutional design." 122 

This reference to the constitutional design and history of the Eighth 
Amendment seems to explicitly refer to the opinions and trends 
developed by domestic legislatures and, where relevant, the British 
history of the common law that originally developed the concept of 
cruel and unusual punishment. But the need to look at the 
constitutional history of the Amendment certainly does not justify 
establishing a constitutional interpretation based on the fact that 
America stands alone in the face of worldwide rejection of a certain 
punishment. 

Moreover, the Court was itself inconsistent in determining 
domestic custom and trends. At first, it determined that a "majority of 
States have rejected the imposition of the death penalty on juvenile 
offenders under 18."123 When Kennedy moved to consider 
international precedent, however, he explicitly noted that the United 
States "now stands alone in a world that has turned its face against the 
juvenile death penalty." 124 He certainly admitted that international 
trends do not "become controlling," and assigned what appears to be a 
confirmatory role similar to that advocated by Justice Scalia. 125 At the 
end of his analysis, however, Kennedy argued that the "opinion of the 
world community, while not controlling our outcome, does provide 
respected and significant confirmation for our own conclusions."126 

But this is precisely the opposite of what the world opinion should do; 
it should only be used to confirm domestic trends and customs. Not 
only could Kennedy not decide whether or not there was a domestic 
trend in favor of the juvenile death penalty, but he misused 
international opinion to confirm his own reasoning. 

Kennedy, in justifying his use of international law, rightly 
recognized the unique heritage and history of the Constitution: 

Over time, from one generation to the next, the Constitution has 
come to earn the high respect and even, as Madison dared to hope, the 
veneration of the American people. The document sets forth, and rests 
upon, innovative principles original to the American experience, such 
as federalism; a proven balance in political mechanisms through 
separation of powers; specific guarantees for the accused in criminal 
cases; and broad provisions to secure individual freedom and preserve 
human dignity. These doctrines and guarantees are central to the 

122 Id. at 560. 
123 Id. at 568. 
124 Id. at 577. 
125 Id. at 575. 
126 Id. at 578. 
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American experience and remain essential to our present-day self-
definition and national identity. 127 

This unique heritage is essential to the Constitution and to the 
meaning and application of any constitutional provision, including the 
Eighth Amendment. It is essential to recognize the heritage, even the 
foreign heritage, underlying those provisions. But this recognition 
must only be based on the presence of shared values, rather than on the 
mere presence of foreign agreement or disagreement. Immediate! y 
after recognizing the unique character and foundation of the United 
States Constitution, Kennedy struck an odd and improper balance 
between recognizing the relevant foreign heritage of our unique values 
and avoiding being unwittingly influenced by foreign values lacking 
the same foundation as ours. He wrote: 

Not the least of the reasons we honor the Constitution, then, is 
because we know it to be our own. It does not lessen our fidelity to the 
Constitution or our pride in its origins to acknowledge that the express 
affirmation of certain fundamental rights by other nations and peoples 
simply underscores the centrality of those same rights within our own 
heritage of freedom. 128 

Certainly it is important and helpful to see how other nations have 
followed the same path as this nation, but how can the Court be sure 
that these other nations underscore the same rights or for the same 
reasons? Scalia, concurring in the judgment of Kansas v. Marsh, cited 
two articles which argued that, in Europe, "[a]bolishing the death 
penalty has been made a condition of joining the Council of Europe, 
which is in turn a condition of obtaining the economic benefits of 
joining the European Union." 129 In the Respondent Brief for one of 
the most recent cases awaiting decision at the Supreme Court, Graham 
v. Florida, the State of Florida rightly argued that the evidence 
presented "fail[ed] to explain fully the reasons why nations may have 
chosen to structure their juvenile sentencing laws differently. For all 
that is known, a multitude of parochial concerns, totally unrelated to 
issues of cruel and unusual punishment, may account for the actual 
reasons." 130 Moreover, those decisions may involve reasons 
inconsistent with American values and the foundation and heritage of 
the Constitution and the Eighth Amendment. 
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Id. (internal citations omitted). 
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The European Court of Human Rights has also relied heavily on 
the authority of European customs in their decisions. This use of 
international law-focusing on European trends and customs-mirrors 
the Supreme Court's practice of looking to domestic trends and 
customs to determine the proper evolving standards of decency. But 
more recently, the European Court has decided to rely upon non-
European trends, and the consequences of this change illustrate the 
dangers of using non-domestic sources to shape the development of 
domestic law. 

In the case of Goodwin v. United Kingdom, the court granted rights 
to transsexuals based on the trends of other nations. 131 In fact, the 
court explicitly abandoned the absence of European trends, and looked 
outside of Europe. The Supreme Court "attached less importance to 
the lack of evidence of a common European approach ... than to the 
clear and uncontested evidence of a continuing international trend in 
favor not only of increased social acceptance of transsexuals but of 
legal recognition of the new sexual identity of post-operative 
transsexuals." 132 Christian Bonat, writing on the effect of the 
Goodwin decision, noted that "instead of according deference to the 
U.K. ... , [the court] looked beyond Europe and unanimously found 
the right to full legal recognition." 133 This was a change from earlier 
decisions of the European Court, in which it had only looked to the 
"commonly accepted standards in the penal policy of the member 
States of the Council of Europe."134 Not only did the European Court 
depart from its precedential use of European customs and norms, but it 
also violated the principle of the margin of appreciation by using 
outside standards in Goodwin to cross the well-established line of 
deference to a member state. An overbroad use of international law 
led to abrogation of a fundamental "domestic" principle, which seems 
to be a direct consequence of its use of international norms to shape its 

131 Goodwin v. The United Kingdom, 35 Eur. Ct. H.R. 44 , para. 85 (2002), 
available at http://www.echr.coe.inUECHR/EN/hudoc. 

132 Id. 
133 Christian Bonat, The European Court of Human Rights, The Federalist 

Society for Law and Public Policy Studies, 24 (2003) (emphasis added). 
The Court accordingly attaches less importance to the lack of evidence of a common 
European approach to the resolution of the legal and practical problems posed, than 
to the clear and uncontested evidence of a continuing international trend in favour 
not only of increased social acceptance of transsexuals but of legal recognition of the 
new sexual identity of post-operative transsexuals. Goodwin, 35 Eur. Ct. H.R. at 
para. 85. 

134 Tyrer v. United Kingdom, App. No. 5856/72, para. 31 (1978) (emphasis 
added). 
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own policies. Similarly, it is unwise for the Supreme Court to rely 
upon international norms in interpreting principles, such as the Eighth 
Amendment, that are based on values unique to America and 
embedded in our own unique history. 

Moreover, Bork argues that the "inevitable result" of practices 
such as citing to foreign decisions in constitutional interpretation is the 
"international homogenization of constitutional law." 135 A natural 
result of this development is the willingness of courts to "minimize the 
historical understanding of their own constitutions in favor of what 
they perceive as an international morality." 136 Not only did Bork see 
this trend in 2003 as happening with "phenomenal speed and 
comprehensiveness," but the use of custom and its development into a 
transnational constitutional law has become meaningless in the face of 
already-established constitutions and systems of government. 137 This 
trend undermines the uniqueness of individual constitutions. In the 
United States it is entirely unnecessary in judicial decisions because, if 
foreign views are relevant at all, they are relevant "to debates in 
American legislatures." 138 European federalism is fundamentally 
different from American federalism, since the "European courts deal 
with different constitutions, cultures, histories, and political 

" 139 Th" . h I systems. IS IS reason enoug , not on y to use customary 
international law in a way that pays deference to state legislatures and 
to the unique history of the American Constitution, but also to use 
international law in a prudent way that avoids contributing to the 
growing amoeba of international, constitutional law. 

Moreover, it is essential for the preservation of America's role in 
the international community to properly respect international law 
without attempting to incorporate American jurisprudence into the 
globalized judicial patchwork. The early Justices never expressed a 
need for a so-called judicial world leadership as a justification for 
using international law in the form of treaties or the law of nations. If 
anything, precedent establishes that the United States is bound by the 
law of nations, just like every other nation, not that it must contribute 
to the development of some transnational, judicial comity by bowing 
to international norms. As Bork argues, when the law of nations was 

135 ROBERT BORK, COERCING VIRTUE: THE WORLDWIDE RULE OF JUDGES 24 
(2003). 

136 Id. 
137 Id. at 15, 17. For exa,nple, in the context of international law governing 

armed forces. 
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139 Id. at 25. 
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developed in 1789, "there was no concept of international human 
rights; neither was there, under the traditional view of customary 
international law, any recognition of a right of private parties to 
recover." 140 Even if the United States should exercise some sort of 
leadership, it should lead the way in being bound by its treaties and 
follow the law of nations as it was originally understood: rules of 
reason based on historical development, not rising customs or trends. 

A review of this precedent provides several important principles. 
Most obviously, the Court has not remained consistent in applying 
international customs. The Comt speaks out of both sides of its 
mouth, constantly noting that international precedent is not 
controlling, and yet relying upon international law in the absence of 
true domestic trends. This is especially troubling because, outside of 
the Eighth Amendment, the Court has historically relied upon 
international custom, at the most, in a confirmatory or reason-
borrowing capacity, not for moral fact-finding. Not only is this Eighth 
Amendment jurisprudence troubling and inconsistent, but it is also 
unnecessary and dangerous because it slowly undermines the 
supremacy of the United States Constitution and its underlying values 
and because it contributes to the development of a homogenized, 
transnational, constitutional law. 

But as Scalia has admitted, the Court will likely continue to use 
international custom in determining the content of the Eighth 
Amendment and other constitutional provisions, even perhaps at an 
"accelerated pace." 141 In the Court's recent decision in Graham, 
Kennedy even appears to reject international legal reasoning on this 
topic of punishment in favor of counting international "heads" to make 
sure the United States is not "alone" among nations. 142 He ignores 
amici's argument that no international law requires the United States 
to reject juvenile life sentence without parole for a non-homicide 
crime, noting this argument "miss[es] the mark."143 Justice Kennedy 
is surely correct that the question before the Court was not whether 
international law prohibited the punishment, but instead whether the 
punishment itself was cruel and unusual. 144 Kennedy's dangerous 
reasoning, however, assumes that the legal reasoning behind 
international trends is irrelevant to incorporating international trends 
properly into domestic jurisprudence. Given the plethora of evidence 
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presented regarding substantive reasons to abolish the juvenile life 
sentence without parole, it is illogical and dangerous to incorporate 
international trends, for their own sake, simply to provide "respected 
and significant confirmation" for the conclusions of the Court. 145 The 
Court should instead carefully confine its engagement in comparative, 
constitutional law, especially given the need to sustain the heritage and 
history of the constitutional principles in the face of judicial 
globalization. 

Although the Court will never forswear the use of international law 
in interpreting the Constitution, it is imperative that the Court more 
carefully compare domestic trends with international consensus to aid 
an objective analysis while effectively supporting unique American 
values. This would provide substantial and valuable leadership in the 
world community, and avoid the creation of amorphous and 
meaningless international trends that mysteriously obtain the force of 
law. The Supreme Court should only use decisions from other 
countries in interpreting the Eighth Amendment if there is already a 
national consensus, if the foreign nation shares common traditions and 
values in a way that will form a substantive legal bond between the 
nations, or if the reasons used by the foreign courts objectively 
cooperate with American values. Only then can the United States 
maintain a respected place of global leadership while preserving and 
affirming its unique history that should remain as the backbone of 
every decision interpreting a constitutional provision. 

145 Id. 


