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The U.N., tasked with maintaining global peace and security, has 
been remarkably immobilized in the face of African humanitarian cri-
ses, owing largely to the self-interest of permanent members of the 
U .N. Security Council and to the perception of powerful nations, who 
have the most resources to intervene, that Africa lacks strategic value. 

This paper explores the role of African regional organizations, 
such as the defunct Organization of African Unity (OAU) and its suc-
cessor, the African Union (AU), in filling the U.N.'s vacuum. It also 
examines African sub-regional interventions and proposes that four 
dominant African nations form a "Group of Four" to protect the vul-
nerable across the continent when global, continental, and regional 
groupings fail, as in Darfur. While arguing that the international com-
munity has a duty to intervene, this paper expresses skepticism about 
the prospect of AU action and posits that leading African countries 
(the Group of Four) act in concert under the principles articulated by 
the International Commission on Intervention and State Sovereignty 
(ICISS) to end the crises in Darfur and in similar scenarios across the 
continent. Finally, this paper examines the legality of such interven-
tion under the U.N. Charter and, applying ICISS principles, discusses 
the ripeness of the Darfur situation for military intervention. 

INTRODUCTION 

The ongoing genocide in Darfur and President George W. Bush's 
assertion of a "humanitarian intervention" defense to the Iraq war ab-
sent finding any vaunted weapons of mass destruction, the initial 
premise for the invasion, 1 continue to fuel the debate on humanitarian 
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I See Elizabeth Sullivan, Humanitarians by the Battalion, CLEV. PLAIN 
DEALER, Oct. 15, 2006, at M3. 
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interventions. Ordinarily, this debate hardly arises if the United Na-
tions, tasked with maintaining global peace and security and fostering 
fundamental human rights, has been effective, rather than sidelined, as 
it was in face of the butchery in Pol Pot's Cambodia, Idi Amin's 
Uganda, and the Rwandan genocide.2 

Nonetheless, in the face of the genocide in Darfur, and the signifi-
cant displacement and destabilization of the region, is there a legal and 
moral framework for unilateral African intervention, collectively or 
individually? Is the "Never again!" slogan, first heard after the holo-
caust and repeated after the Rwanda slaughter,3 merely a vacuous ex-
pression bound to be uttered in expiation long after the killing has 
ended rather than a rousing reminder to protect the vulnerable? 

Since colonialism, African nations have forged a dependent rela-
tionship with the West, relying on fonner colonial masters for solu-
tions to their myriad malaises. 4 This dependence begins to explain 
their propensity for awaiting international (mostly Western) resolution 
and intervention for their conflicts and any burgeoning crimes against 
humanity.5 While an apparent lack of resources for successful military 
intervention to halt atrocities might explain the reluctance of African 
nations to militarily intervene,6 it does not fully account for their fail-
ure to explore a range of non-military options such as rallying interna-

All of a sudden, President Bush couldn't say enough about Saddam Hussein as vile 
butcher of his own people. As U.S. troops advanced through southern Iraq, finding 
no stocks of che1nical or biological weapons or secret nuke plants, a paradign1 shift 
was occurring. The war was now less about 'gathering danger' and 1nore concerned 
with democracy, freedom, justice and a new kind of future for the Middle East. 
Id. 

2 See Priyankar Upadhyaya, Human Security, Hun1anitarian Intervention, 
and Third World Concerns, 33 DENY. J. INT'L L. & POL'Y 71, 83 (2004); Daisy Sin-
delar, World: Post-Holocaust World Promised 'Never Again' - But Genocide Per-
sists, RADIOFREEEUROPE/RADIOLIBERTY, Jan. 26, 2005, http://www.rferl.org/ fea-
turesai1icle/2005/0 I /007b55cc-b4c6-4ed5-8b l 9-ae4a5b02fD60 .html. 

3 Robert Walker, Rwanda Remembers the Holocaust, BBC NEWS, http://news 
.bbc.co.uk/l/hi/world/africa/4211621.stm (last visited Oct. 11, 2007). 

4 See Susan Derneske, Trade Liberalization: De Facto Neocolon;a!isn1 in 
WestAfi"ica, 86 GEO. L.J. 155, 158-62 (1997). 

5 See Binaifer Nowrojee, Africa on its Own: Regional Intervention and Hu-
man Rights, in HUMAN RIGHTS WATCH, WORLD REPORT 2004: THE EVENTS OF 2003 
37 (2004); Luis Moreno-Ocampo, Integrating the Work of the ICC into Local Justice 
Initiatives, 21 AM. U. INT'LL. REV. 497 (2006). 

6 See REGIONAL RESPONSES TO INTERNAL WAR, FFP REPORTS, AFRICAN 
PERSPECTIVES ON MILITARY INTERVENTION: CONFERENCE SUMMARY 2 (2001), 
available at http://www.fundforpeace.org/publications/reports/ffpr-africa _ conferen 
ce _rep 011. pdf. 
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tional support, economic sanctions, diplomatic isolation, travel restric-
tions, or championing U.N.-sanctioned military action. It also does not 
account for their failure to collaborate for effective, albeit limited, 
military action. 

It is axiomatic that humanitarian interventions track state interests 
rather than being impelled by pure altruism or moral outrage. 7 This 
paper postulates that if state interest detennines humanitarian interven-
tions, it then follows that Africa's lack of strategic interest to compel 
powerful nations to intervene begs an African response, as the conti-
nent careens from one conflict to another, and as coups and counter 
coups, dictatorships and imperial presidencies, and throngs of refugees 
and internally displaced persons characterize the African landscape. 8 

Part I reviews the sovereignty/humanitarian intervention debate; 
explores the sovereignty concept within the African construct, from 
the first continental grouping, the OAU, to the current AU; and exam-
ines the results of the African worldview. Part II discusses the nexus 
between state interest and humanitarian intervention, which results in a 
deaiih of international humanitarian interventions in Africa. Part III 
examines the AU and its modality for intervention, its history of non-
interference, and the unreliability of such missions in the past. Part IV 
posits a model of collective African humanitarian intervention, argues 
for leadership by the Group of Four, examines the legality of such in-
terventions under the U.N. and the AU, and concludes with a discus-
sion on the ripeness of the Darfur conflict for such military interven-
tion. 

I. THE SOVEREIGNTY/HUMANITARIAN INTERVENTION DEBATE 

A. Humanitarian Intervention 

Humanitarian intervention has been defined as "the justifiable use 
of force for the purpose of protecting the inhabitants of another state 
from treatment so arbitrary and persistently abusive as to exceed the 
limits within which the sovereign is presumed to act with reason and 

7 See Robert Wright, An American Foreign Policy That Both Realists and 
Idealists Should Fall in Love With, N.Y. TIMES, July 16, 2006, at S4 ("[A] nation's 
foreign policy will always favor the interests of its citizens .... "). 

8 See Nowrojee, supra note 5, at 43-44; Nsongurua J. Udombana, Toward the 
AJNcan Court on Human and Peoples' Rights: Better Late Than Never, 3 YALE 
HUM. RTS. & DEV. L.J. 45, 50-55 (2000); Fwy Grows at Darfi,r Genocide, 
SCOTSMAN, Sept. 18, 2006, at 21. 
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justice."9 Accordingly, humanitarian intervention refers to action, 
without U.N. authorization, to protect non-citizens from gross human 
rights abuses by their government, in contradistinction to military ac-
tion to safeguard one's interests (for example, by asserting a right of 
self-defense, actual or anticipatory). In essence, humanitarian interven-
tion is motivated primarily by compassion. 10 

Critics of humanitarian interventions question the altruism of any 
intervention, suggesting that humanitarian intervention is a euphemism 
for hegemony and a guise for advancing strategic interests;1 this ex-
plains their feeling that "developed countries tend to hide their strate-
gic and national interest in the name of humanitarian intervention."12 

Obviously, the attendant, substantial human and material cost of 
humanitarian interventions require nations to weigh their strategic in-
terests before intervening, notwithstanding the human calamity or 
moral outrage of human rights abuses. As one commentator noted, 

[g]overnments in developed democratic States are accountable 
to their citizens, and find it hard to maintain support for any 
military action entailing casualties unless clear national inter-
ests are at stake. It follows that such States will refuse to en-
gage in humanitarian intervention unless they can do so at little 
risk to their own personnel. This may be unfortunate, but it is a 
fact that characterizes Western involvement in humanitarian 
endeavors from Somalia to Bosnia to Kosovo. 13 

Given that "[t]he international system of peace and security, in-
cluding the scheme provided under the United Nations Charter frame-
work, has not offered a viable strategy to reduce ... human suffering .. 
. in Africa,"14 and given that Africa's lack of value to other nations,15 

9 ELLERY C. STOWELL, INTERNATIONAL LAW: A RESTATEMENT OF 
PRINCIPLES IN CONFORMITY WITH ACTUAL PRACTICE 349 (1931). 

10 See Bhikhu Parekh, Rethinking Humanitarian Intervention, 18 INT'L POL. 
Ser. REV. 49, 54 (1997) (stating that humanitarian intervention is an act "wholly or 
primarily guided by the sentiment of humanity, compassion or fellow-feeling, and 
[is] in that sense disinterested"). 

11 Upadhyaya, supra note 2, at 85. 
t2 Id 
13 David Wippman, Kosovo and the Limits of International Law, 25 FORDHAM 

]NT'LL. J. 129, 149 (2001). 
14 Jeremy I. Levitt, Pro-De111ocratic Intervention in Africa, 24 WIS. lNT'L L. J. 

785, 785-86 (2006). 
15 Tony Thomas, So Little Done, So Much to Do, ECONOMIST, Sept. 7, 1996, 

at 83 (recognizing that most of Africa cmTently has little value to the outside world). 
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coupled with a debilitating U.N. system, precludes interventions in 
Africa, it becomes incumbent on Africans, those with the most interest 
at stake, to safeguard African human rights across the continent. This 
obligation is rooted in practical necessity and moral imperative. 

B. Reluctance to Intervene 

1. The Sovereignty Factor 

Both international reluctance to intervene and criticism of humani-
tarian interventions are rooted in the sovereignty argument, 16 sover-
eignty being the bedrock of international law. Sovereignty is embodied 
in Article 2, paragraph 1 of the U.N. Charter, "which proclaims that 
the United Nations 'is based on the principle of the sovereign equality 
of all of its Members. "'17 It refers to the independence of member 
states and their ability to exercise authority without answering to an 
outside authority. 18 As a commentator explained, 

[t]he very purpose of the law of nations, as international law 
was fo1merly described, was to create legal safeguards for the 
preservation of the sovereign power vested in the governments 
of distinct teJTitorial units called nation-states. For centuries, 
sovereignty identified the nation-state as the legitimate interna-
tional actor entitled to the protection of international law. 19 

2. The Non-Interference Principle 

Sovereignty is closely related to the concept of non-interference: if 
a state, as a sovereign power, is not accountable to another, then no 
state can question another's internal actions, 20 much less act to violate 
another's boundaries and political autonomy. Non-interference is en-
shrined in Article 2, paragraph 7 of the U.N. Charter, which provides: 

16 See IAN BROWNLIE, PRINCIPLES OF PUBLIC INTERNATIONAL LAW 287 (4th 
ed. 1990). 

17 Corinne E. Lewis, Dealing with the Problem of Internally Displaced Per-
sons, 6 GEO. IMMIGR. L.J. 693, 710 (1992) (quoting U.N. Charter art. 2, para. I). 

rn Id. 
19 David J. Scheffer, To1vard a Modern Doctrine of Humanitarian Interven-

tion, 23 U. TOL. L. REV. 253, 259-60 (1992). 
20 Lewis, supra note 17, at 710. 
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Nothing contained in the present Charter shall authorize the 
United Nations to intervene in matters which are essentially 
within the domestic jurisdiction of auy state or shall require the 
Members to submit such matters to settlement under the pre-
sent Charter; but this principle shall not prejudice the applica-
tion of enforcement measures under Chapter VII. "21 

Additionally, Article 2, paragraph 4 of the U.N. Charter prohibits 
the "threat or use of force against the territorial integrity or political 
independence of any state, or in any other manner inconsistent with 
the Purposes of the United Nations."22 Read together, these articles 
have been interpreted by some to support a state-centric, absolutist 
sovereignty that brooked no interference from any state, regardless of 
what happened within a nation's borders.23 Since no state can interfere 
in the affairs of another, sovereignty means shielding nations from 
"international inquiry and action about almost all activities occurring 
strictly within national borders."24 

However, absolute sovereignty has been significantly derogated by 
the evolution of international law which recognizes human rights as 
paramount.25 This evolution is rooted in the recognition that the U.N. 
Charter itself states that promoting human rights is one of the basic 
purposes of the U.N.; its Preamble proclaims a commitment to "reaf-
firm faith in fundamental human rights, in the dignity and worth of the 
human person, [ and] in the equal rights of men and women . . . . "26 

Moreover, sovereignty did not bar international actions against apart-
heid, 27 and absolute sovereignty without a single caveat would have 
meant silence and inaction in the face of a death camp. 

Thus, "[ w ]hile traditionally the only ground for collective military 
action has been the need to respond to breaches of the peace, espe-
cially aggression, the international community now has accepted a 

21 U.N. Charter art. 2, para. 7 (allowing, however, for the initiation of en-
forcement by the Security Council under Chapter VII, including military action). 

22 Id. art. 2, para. 4. 
23 See Upadhyaya, supra note 2, at 81-82. 
24 Scheffer, supra note 19, at 261. 
25 See Bartratn S. Brown, Hu1nanitarian Intervention at a Crossroads, 41 

WM. & MARYL. REV. 1683, 1689 (2000) (observing that, "[t]he concept of an inter-
national law of human rights derogates from the absolute concept of state sover-
eignty and marks a radical departure fron1 the traditional 'state-centric' view of in-
ternational law"). 

26 U.N. Charter, supra note 21, pmbl. 
27 Scheffer, supra note 19, at 261. 
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norm that allows collective humanitarian intervention to respond to 
serious human rights abuses."28 As fonner U.N. Secretary General 
Javier Perez de Cuellar observed, "[i]t is now increasingly felt that the 
principle of non-interference with the essential domestic jurisdiction of 
States cannot be regarded as a protective barrier behind which human 
rights could be massively or systematically violated with impunity."29 

Accordingly, states can no longer "hide behind the cloak of sover-
eignty or domestic jurisdiction when committing grave human rights 
violations."30 The erosion of an absolutist, strict interpretation of sov-
ereignty has led to "an emerging right, and perhaps even duty, for 
states to intervene on humanitarian grounds. "31 

Nevertheless, as the rest of the world's interpretation of sover-
eignty evolves to condone intervention in limited settings,32 Africa 
remains largely mired in a state-centric, absolutist worldview. 

C. Sovereignty and Non-lnte1ference in Africa 

1. OAU 

An absolutist, state-centric African perspective is enshrined in the 
Chaiier of the now defunct Organization of African Unity (OAU)33 as 
articulated in its principles: 

1. The sovereign equality of all Member States; 
2. Non-interference in the internal affairs of States; 
3. Respect for the sovereignty and territorial integrity of each 

State and for its inalienable right to independent existence; 
4. Peaceful settlement of disputes by negotiation, mediation, 

conciliation or arbitration; 

28 Fernando R. Teson, Collective }Jun1anitarian Intervention, 17 MICH. J. 
INT'L L. 323, 324 (1996). 

29 Scheffer, supra note 19, at 262. 
30 Jeremy Levitt, Hu,nanitarian Intervention by Regional Actors in Internal 

Conflicts: The Cases of ECOWAS in Liberia and Sierra Leone, 12 TEMP. INT'L & 
COMP. L.J. 333, 340 (1998). 

31 Binaifer Nowrojee, Joining Forces: United Nations and Regional Peace-
keeping- Lesson Ji-om Liberia, 8 HARV. HUM. RTS. J. 129, 129 (1995). 

32 Levitt, supra note 30, at 340. 
33 The African Union (AU) replaced the OAU in 2002. Profile: African Un-

ion, BBC NEWS, http://news.bbc.co.uk/2/hi/africa/country_profiles/3870303.stm 
(last visited Oct. 24, 2007). 
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5. Unreserved condemnation, in all its forms, of political as-
sassination as well as of subversive activities on the part of 
neighboring States or any other States; 

6. Absolute dedication to the total emancipation of the Afri-
can territories which are still dependent; 

7. Affirmation of a policy of non-alignment with regard to all 
blocs.34 

Tellingly, the first three principles listed above revolve around 
sovereignty and non-interference.35 Unlike the U.N. Charter, which 
provides a commitment to fundamental human rights in its Preamble,36 

the 1963 OAU Charter was silent on this point, focusing on political 
liberation, non-interference, and non-alignment, as shown in its last 
three principles.37 Not until 1981, almost twenty years later, did the 
OAU adopt a charter on human and peoples' rights.38 Lacking a com-
mitment to human rights and being oriented towards sovereignty, non-
interference, and mutual respect for the nascent nations newly free of 
colonialism, the OAU stood silent in the face of the many crises that 
enveloped the continent, 39 as further discussed below. 

2. Contextualizing the OAU Perspective 

Fierce African non-interference could be understood within a his-
torical context. Newly-independent African states had just emerged 
from decades of colonialism.40 Jealously protective of their new status 

34 Charter of the Organization of African Unity, art. III, May 25, 1963, 479 
U.N.T.S. 39 [hereinafter OAU Charter]. The OAU was the first continental organiza-
tion of the independent African states. On this Day 25 May 1963: Aji'ican States 
Unite Against White Rule, BBC NEWS, http://news.bbc.co.uk/onthisday/hi/dates/stor-
ies/may/25/newsid_2502000/2502771.stm (last visited Nov. 14, 2007). It was re-
placed by the AU in July 2002, pursuant to its Constitutive Act art. 33(1), July 11, 
2000, AU Doc CAB/LEG/23.15, 479 (entered into force May 26, 2001, amended by 
the Protocol on Amendments to the Constitutive Act of the AU, July 11, 2003), 
available at AU website, hrtp://www.africa-union.org/root/au/Documents/Treaties/ 
text/OAU _Charter_ 1963.pdf (last visited Mar. 15, 2007). 

35 OAU Charter, supra note 34, art. Ill,§§ 1-3. 
36 U.N. Charter, supra note 21, pmbl. 
37 OAU Charter, supra note 34, art. III,§§ 5-7. 
38 See Banjul Charter on Human and Peoples' Rights, June 27, 1981, 21 

1.L.M. 58 [hereinafter African Charter] (entered into force Oct. 21, 1986). 
39 See Philip C. Aka, Human Rights as Conflict Resolution in Africa in the 

New Century, 11 TULSA J. COMP. & INT'L L. 179, 190 (2003). 
40 HILARY BENN, BUILDING CAPABLE STATES IN AFRICA - POLICY PRIORITIES 

FOR THE G8 2 (2004), hrtp://www.commissionforafrica.org/english/about/pressroom/ 
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and eager to prove their capacity for self-governance, these nations 
were preoccupied with ending colonialism across the continent and 
paid scant attention to human rights.41 Further, if any state could uni-
laterally interfere in the affairs of another, would these weak, nascent 
nations risk their independence and chance potential re-colonization 
masquerading as a humanitarian intervention? 

Additionally, with most of the newly independent states led by 
military dictatorships with poor human rights records,42 condemnation 
of another despot would invite a similar denunciation. Accordingly, 
the OAU became "little more than a mutual admiration club: Member 
States were expected to see nothing, hear nothing, and say nothing. "43 

While the OAU maintained a rigid policy of non-interference, its 
political c01mnitment to the liberation of Africa meant that absolutist 
sovereignty and non-interference paradigms applied only in relation to 
African member states.44 The OAU remained committed to the "total 
emancipation of the African territories which [were] still dependent. ,,45 

This explains the vociferous condemnations of apaitheid in South Af-
rica, 46 military support for the African National Congress and other 
liberation movements, 47 and the championing of the rights of op-
pressed Africans 48 without regard to the claimed autonomy of offend-
ing states. No such vigor was seen to protect fundamental human rights 
when faced with crimes against humanity.49 

speeches/06-12-04 _ ev _speech_ benn _policy _priorities_ for _g8.pdf. 
41 J. Oloka-Onyango, Beyond the Rhetoric: Reinvigorating the Struggle for 

Economic and Social Rights in Aj,-ica, 26 CAL. W. INT'LL.J. 1, 42 (1995). 
42 JARE 0LADOSU, DESIGNING VIABLE REPUBLICAN CONSTITUTIONS FOR 

MODERN AFRICAN STATES: WHY THE INSTITUTION OF TRADITIONAL KINGSHIP MUST 
BE ABOLISHED 8, http://www.codesria.org/Links/conferences/general_assemblyl 1/ 
papers/oladosu.pdf (last visited Sept. 30, 2007). 

43 Udombana, supra note 8, at 58. See also Ebow Bondzie-Simpson, A Cri-
tique of the African Charter on Human and People's Rights, 31 How. L.J. 643, 645 
(1988) (noting that the OAU has never condemned any state for the treatment of its 
people). 

44 See Oloka-Onyango, supra note 41, at 42-44. 
45 OAU Charter, supra note 34, at art. III. 
46 Jacqueline A. Gibbons, Contemporary Relations of the OAU and South 

Af,-ica: Issues of Policy, Gender, and Prospects, 10 AFR. SOC'Y lNT'L & COMP. L 
218, 220 (1998), available at http://www.arts.yorku.ca/soci/jgibbons/pdfs/culture/ 
gibbons_ oau.pdf. 

47 CM/Res. 476 (XXVII), ,r 7, 0.A.U. Doc. (June 24 - July 3, 1976) available 
at 
pdf. 

48 

49 

http://www.africa-union.org/root! A U/Documents/Decisions/com/8CoM _ 197 6b. 

African Charter, supra note 38, art. 20 § 2. 
See Aka, supra note 39, at 190. 
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3. Consequences of the African Perspective 

Unwavering commitment to perceived sacrosanct sovereignty and 
an aversion to "interference" emasculated the OAU, transforming it 
into a bystander as the international community watched in horror the 
atrocities that unfolded across the continent.50 Essentially, the OAU 

tolerated human rights atrocities under the guise of doctrines 
such as respect for the "territorial integrity" of African artifi-
cial boundaries and non-interference in the domestic affairs of 
other countries. Mouthing these doctrines, the OAU stood 
helplessly as a genocidal war claimed the lives of three million 
Igbos in Nigeria from 1967 to 1970.51 

Likewise, the OAU stood by helplessly as Idi Amin of Uganda, 
Marcia Nguema of Equatorial Guinea, and Jean-Bede! Bokassa of the 
Central African Republic, among others, committed heinous crimes 
against fellow citizens.52 Amin, whose name is now synonymous with 
butchery, was deposed in a Tanzanian reprisal attack only after his ill-
advised invasion of Tanzania.53 OAU's silence enabled such rulers to 
exist; cocooned by the principles of non-interference and absolute 
sovereignty, these rulers continued, confident that no one would dare 
challenge them.54 It was understood that "the OAU was not a tribunal 
which could sit in judg[ment] on any member state's internal af-
fairs."55 

4. The Promises of the African Human Rights Charter 

In 1981, the OAU adopted the African Charter on Human and 
Peoples' Rights56 which provides that "[e]very individual shall be enti-
tled to the enjoyment of the rights and freedoms recognized and guar-
anteed in the present Charter without distinction of any kind such as 

50 

51 
See id. 
Id. 

52 Ubong E. Effeh, Sub-Saharan Africa: A Case Study on How not to Realize 
Economic, Social and Cultural Rights, and a Proposal for Change, 3 Nw. U. J. INT'L 
HUM. RTS. 2, 9 (2005). 

53 Nsongurua J. Udombana, Can the Leopard Change its Spots? The African 
Union Treaty and Human Rights, 17 AM. U. INT'LL. REV. 1177, n.160 (2002). 

54 See Udombana, supra note 8, at 57. 
55 Id. at 55 (quoting former OAU President Sekou Toure). 
56 See African Charter, supra note 38. 
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race, ethnic group, color, sex, language, religion, political or any other 
opinion, national and social origin, fortune, birth or other status."57 

Further, Article 4 affirms, "[h]uman beings are inviolable. Every hu-
man being shall be entitled to respect for his life and the integrity of 
his person. No one may be arbitrarily deprived of this right."58 Article 
6 asserts that "[ e ]very individual shall have the right to liberty and to 
the security of his person. "59 

Nonetheless, these statements remained aspirational, nonnative 
principles that have hardly been enforced.60 The nascent recognition of 
human rights did not affect a corresponding systemic shift towards 
eroding absolute sovereignty. 

5. The AU and Hope for a Paradigm Shift 

While the Constitutive Act of the AU restates the same commit-
ment to sovereignty and dedication to non-interference as the OAU 
Charter, it also recognizes human rights and allows for limited inter-
ference. 61 Art. 4 of the Constitutive Act provides as follows: 

The Union shall function in accordance with the following 
principles: 
a. sovereign equality and interdependence among Member 

States of the Union; 
b. respect of borders existing on achievement of independ-

ence; 
c. participation of the African peoples in the activities of the 

Union; 
d. establishment of a common defence [ sic J policy for the Af-

rican Continent; 
e. peaceful resolution of conflicts among Member States of 

the Union through such appropriate means as may be de-
cided upon by the Assembly; 

57 

58 
59 

Id. art. 2. 
Id. art. 4. 
Id. art. 6. 

60 See Oloka-Onyango, supra note 41, at 52 (observing that "the fact remains 
that the mechanisms providing for the enforcement of the rights in the Charter are 
weak."). 

61 Constitutive Act of the African Union, art. 4, July 11, 2000, OAU Doc. No. 
CAB/LEG/23 .15, http://www.africa-union.org/root/au/ AboutAu/Constitutive _ Act_ 
en.him [hereinafter Constitutive Act]. 
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f. prohibition of the use of force or threat to use force among 
Member States of the Union; 

g. non-interference by any Member State in the internal af-
fairs of another; 

h. the right of the Union to intervene in a Member State pur-
suant to a decision of the Assembly in respect of grave cir-
cumstances, namely: war crimes, genocide and crimes 
against humanity; 

1. peaceful co-existence of Member States and their right to 
live in peace and security; 

J. the right of Member States to request intervention from the 
Union in order to restore peace and security; 

k. promotion of self-reliance within the framework of the Un-
ion; 

I. promotion of gender equality; 
m. respect for democratic principles, human rights, the rule of 

law and good governance; 
n. promotion of social justice to ensure balanced economic 

development; 
o. respect for the sanctity of human life, condemnation and re-

jection of impunity and political assassination, acts ofter-
rorism and subversive activities; 

p. condemnation and rejection of unconstitutional changes of 
governments.62 

Significantly, Art. 4(h) is pro-interventionist, allowing the AU to 
intervene "in respect of grave circumstances, namely: war crimes, 
genocide and crimes against humanity."63 Another sharp departure 
from the OAU Charter is the prominence that the Constitutive Act ac-
cords to human rights, proclaiming in its Preamble a commitment to 
"promote and protect human and peoples' rights, consolidate democ-
ratic institutions and culture, and to ensure good governance and the 
rule of law .... "64 Whereas none of the OAU principles dealt with 
human rights, eight principles of the AU's Constitutive Act seek to 
provide for human rights, democracy, and the rule oflaw.65 

62 Id. 
63 Id. art. 4(h). 
64 Id. pmbL 
65 Vincent 0. Nmehielle, The African Union and African Renaissance: A New 

Era for Human Rights Protection in Aji-ica?, 7 SING. J. INT'L & COMP. L. 412, 433-
34 (2003). 
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The AU trend towards joining the international community in ele-
vating human rights and qualifying invocations of sovereignty appears 
to be more notional and normative than points of actual practice. There 
is scant evidence for a paradigmatic shift in favor of a collective, con-
textual, and limited application of sovereignty and non-interference. 
Despite the fact that former Liberian leader Charles Taylor was in-
dicted and arrested for war crimes, 66 that Foday Sankoh and his blood-
thirsty Revolutionary United Front unleashed a horrific war in Sierra 
Leone, which led to his eventual indictment and arrest by the United 
Nations for war crimes,67 and that the Sudanese government and its 
proxy Janjaweed even now engage in a genocidal war in Darfur,68 

there is no single incidence of AU intervention in cases of "war 
crimes, genocide and crimes against humanity" as provided in the 
Constitutive Act. 69 

IL NO INTEREST-FREE INTERVENTION: ON WHOM CAN AFRICA RELY? 

A. Africa Can No Longer Rely on the U.N. 

The U.N. Charter provides the legal framework for approved in-
tervention, authorizing the use of force to maintain peace by specifi-
cally allowing the Security Council to "take such action ... as may be 
necessary to maintain or restore international peace and security,"70 

and implicitly authorizing U.N.-led multinational forces. 71 However, 
history has shown that the U.N. structure is incapable of effective and 
timely interventions unless the interests of the five veto-wielding, 
permanent members of the Security Council are aligned.72 Clearly, the 

66 Taylor to Face War Crimes Charges, CNN.COM, Mar. 30, 2006, http:// 
www.cnn.com/2006/WORLD/africa/03/29/taylor.nigeria/index.html. 

67 Foday Sankoh: The Cruel Rebel, BBC NEWS, http://news.bbc.co.uk/2/hi/ 
africa/3109683.stm (last visited Oct. 12, 2007). 

68 Eric Reeves, Datji,r: Another Chance to Combat Genocide in Aji-ica, THE 
BALTIMORE SUN, Apr. I, 2004, http://www.sudanreeves.org/Sections-article54-
pl.html. 

69 See Constitutive Act, supra note 61, mt. 4(h); Paul D. Williams, The Aji-i-
can Union's Emerging Security Culture: Options for U.S. Policymakers, CSIS 
AFRICA POLICY FORUM, July 13, 2007, http://forums.csis.org/africa/?p=42 ("Article 
4(h) is yet to be invoked in practice .... "). 

70 U.N. Charter, supra note 21, art. 42. 
71 Id. art. 43. 
72 Gregory L. Naarden, UN Intervention After the Cold War: Political Will 

and the United States, 29 TEX. lNT'L L.J. 231, 254 (1994). 
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national interests of the permanent five determine Security Council, 
and ultimately, U.N. action.73 

Consequently, until the interests of the permanent members con-
verge, the U.N. reprises its familiar bystander role. In the 1990s, Rus-
sia's interest in protecting Serbia, traditionally its ally, prevented U.N. 
action.74 In the run up to the second Iraq war, the U.N. was a bystander 
because the Security Council was fractured when Russian and Chinese 
economic interests ensured continued support for Saddam Hussein 75 
while conflicting U.S. and British strategic interests undergirded their 
decision to invade.76 Furthermore, although the U.S. used its perma-
nent seat to ostracize Libya and impose economic sanctions against 
that country,77 it resisted international support for economic sanctions 
against South Africa where it had economic interests.78 

Almost a million died in Rwanda essentially because it lacked stra-
tegic value; the "slaughter of its people was not enough to require in-
tervention."79 A commentator observes, 

[t]he humanitarian crisis in Kosovo was not nearly as catastro-
phic as the genocide unfolding in Darfur, where more than 
30,000 people have been killed and more than 1 million dis-
placed, scores being kidnapped and enslaved by Sudanese gov-
ernment-backed Arab Janjaweed militias. Are the lives of Afri-
cans less valuable than Europeans to decision-makers in the 
West? 80 

73 See id. at 254-55. 
74 Charles Krauthammer, ... But Not at the U.N., TIME, Oct. 23, 2006, at 39. 
75 See id.; Jeffrey Manko ff, Restoring Russian Support for the War on Terror, 

HISTORY NEWS NETWORK, Nov. 11, 2006, http://hnn.us/articles/30203.html; Yufeng 
Mao, Beijing's Two-Pronged Iraq Policy, 5 CHINA BRIEF, May 24, 2005, at 4, avail-
able at http://www.jamestown.org/images/pdf/cb _ 005 _ O 12.pdf. 

76 See The Iraq Crisis - An Overview, http://www.mideastweb.org/iraq.htm 
(last viewed Sept. 29, 2007). 

77 See Winston P. Nagan, Economic Sanctions, U.S. Foreign Policy, Interna-
tional Law and the Anti-Apartheid Act of 1986, 4 FLA. INT'L L.J. 85, 109-11 (1988). 

78 Id. at 92-94, 110-11. 
79 Nadia A. Deans, Tragedy of Humanity: The Issue of Intervention in the 

Darfitr Crisis, 19 EMORYINT'LL. REV. 1653, 1691 (2005). 
so Jeremy I. Levitt, Why Have the Great Powers of the West Allowed the Cycle 

of Genocide to Continue, but Been Anxious to Quell Far Less Severe Conflicts in 
Europe?, CHI. SUN TIMES, Aug. 11, 2004, at 55. 
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China continues to undermine international efforts to halt the 
genocide in Darfur. 81 Currently, China has substantial oil interests in 
Sudan and has reportedly stationed 4,000 troops to protect these inter-
ests.82 Similarly, Russia's economic interest in Sudan's substantial 
anns imports precludes any affirmative action to end the misery in 
Darfur.8f 

The conclusion is obvious: national interests dictate international 
support for humanitarian intervention, notwithstanding the degree of 
calamity or moral outrage. When a proposed intervention in one coun-
try impinges on the state interests of another country, that other coun-
try and its powerful allies ensure that enabling resolutions are end-
lessly delayed, debated, watered down, or ultimately killed. Conse-
quently, by the time U.N.-authorized action is taken the feared atroci-
ties will have already been committed, and the U.N. 's action will be 
merely symbolic, leaving the status quo essentially unchanged. 

As the U.N. has become merely another tool for advancing the na-
tional interests of its members, the resulting impact has been systemic 
paralysis, distrust, and impatience. This explains the various unilateral, 
multilateral, or regional military actions that have been taken in disre-
gard of endless, enervating debates at the U.N., debates which give the 
illusion of international concern but which lack concrete action. 

B. Africa Can No Longer Rely on the West 

Reluctance to intervene is understandable among Western democ-
racies dependent on popular support; mere revulsion and moral out-
rage may not suffice as leaders are expected to show a compelling 
state interest that would wa1nnt the investiture of significant material 
resources and justify the expected casualties. 84 

From the 19th century, when Britain, France, and Germany fa-
mously engaged in the "Scramble for Africa," competing to carve Af-

81 

82 
Michael Elliott, The Chinese Centwy, TIME, Jan. 22, 2007, at 37. 
Id. 

83 Deans, supra note 79, at 1691. 
84 See, e.g., James S. Bowen, Power and Authority in the African Context: 

Why Somalia Did Not Have to Starve - the Organization of African Unity (OAU) as 
an Example of the Constitutive Process, 14 NAT'L BLACK L.J. 92, 123 (1995) (stat-
ing that the U.S. may have crossed a line by aiding Somalia, a country where "there 
are no American military or strategic interests"); Wright, supra note 7, at S4 ("[A] 
nation's foreign policy will always favor the interests of its citizens .... "). 
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rica into colonies,85 to the Cold War, when Africa's strategic impor-
tance depended on others' perception of its value as a battleground for 
competing capitalist and communist ideologies, 86 foreign interest in 
Africa has historically been need-based. 

Since the Cold War, the U.S. mission in Somalia provides the one 
shining moment and remarkable departure from the principle that hu-
manitarian intervention serves a well-defined and delineated national 
interest. It has been noted that 

[w]ith the Somalia crisis, the U.S. arguably crossed a line in 
moving to aid Somalia. In one view, there are no American 
military or strategic interests at stake (i.e., Somalia and/or the 
Hom or Africa are no longer strategically important to Amer-
ica[n] interests since the Cold War has ended; and/or the likeli-
hood of (former) Soviet troops on the ground in the Persian 
Gulf states appears extremely remote); therefore, the U.S. 
should not risk American lives and American dollars in so re-
mote a country. 87 

The national interest, however, came to the forefront with the loss 
of eighteen American soldiers.ss This precipitated a hasty U.S. depar-
ture as the American public questioned the strategic interest that would 
justify the loss of American lives.s9 As was later recounted, 

President George Bush took on Somalia's anarchy in 1992 to 
prove the humanitarian impulse could work. Instead, the U.N.-
blessed peace mission skedaddled in humiliation when 18 
Americans were killed and one was dragged through Moga-

85 E.g., The Story of Africa: Africa & Europe (1800-1914): The European 
Scramble, BBC WORLD SERVICE, http://www.bbc.eo.uk/worldservice/africa/fea-
tures/storyofafrica/l lchapter3.shtml (last visited Oct. 9, 2007) [hereinafter The Story 
of Afica]. 

6 See ODD ARNE WESTAD, THE GLOBAL Cow WAR: THIRD WORLD 
INTERVENTIONS AND THE MAKING OF OUR TIMES, 207-08 (2005) (describing African 
leaders' draw to socialism during the Cold War); A. Peter Mutharika, The Role of 
International Law in the Twenty-First Century: An African Perspective, 18 
FORDHAM INT'L L.J. 1706, 1711 (1995) ("With the demise of the Cold War, Africa 
has lost whatever strategic significance it had."). 

87 Bowen, supra note 84, at 123. 
88 See Johanna McGeary, When the Peace Cannot Be Kept: Humanitarian 

Intervention is Dead if the UN. and the West Are Run Out of Sierra Leone, TIME, 
May 22, 2000, at 54. 

89 id. 
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dishu's taunting mobs. Amid the domestic backlash, U.S. poli-
ticians vowed never to risk their boys anywhere not vital to na-
tional-security interests. 90 

17 

Hundreds of thousands died upon the withdrawal of the U.S .. 91 

The scar left by Somalia ke~t the U.S. from taking any action to pre-
vent the Rwandan genocide. 2 

Before the te1Torist attacks on Sept. 11, 200 I, international attitude 
towards Africa was best captured by the Economist, which reported 
that 

[ n ]early all the former colonial powers now regard Africa as 
marginal to their own well-being and security. So does Russia. 
America has all but disengaged. It resolutely refused to lift a 
finger to help the West African peace-keeping effort in Liberia, 
the nearest thing it ever had to a colony in Africa. 93 

It was no surprise, then, that Africa's lack of strategic value pre-
cluded Western humanitarian intervention in its many conflicts and 
miseries. Thus, the butchery of almost one million in Rwanda was dis-
missed as a tribal matter hardly meriting Western intervention, not-
withstanding that "more people [were] killed, injured, internally dis-
placed and refugeed in less than 100 days in Rwanda than the whole of 
the Yugoslavian campaign that lasted 6 or 7 years .... "94 

Post-9/11 Interest in Africa is Limited and Transient 

A seismic shift occun-ed post-9/11, with renewed Western, espe-
cially American, interest driven by the war against ten-orism and the 
fear of failed African states becoming ten-orist havens. 

[T]he mere fact that the United States is even paying attention 
to Africa is evidence of how much U.S. economic and security 

90 Id. 
91 Rwanda's Genocide: Looking Back: Hearing Before the Subcomm. on Af-

rica of the H. Comm. on International Relations, 108th Cong. 9-10 (2004) [hereinaf-
ter Looking Back] (statement of Romeo Dallaire, Commander of the U.N. Observer 
Mission for Uganda and Rwanda, Lieutenant General, Canadian Army, retired). 

92 Id. at 26 (testimony of Samantha Power, John F. Kennedy School of Gov-
ernment, Harvard University). 

93 Thomas, supra note 15, at S3. 
94 Looking Back, supra note 91, at 10 (statement of Romeo Dallaire). 
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priorities have shifted since Sept. 11, 2001. While President 
Bush once remarked that Africa "doesn't fit into the national 
strategic interests," and the specter of the U.S. debacle in So-
malia haunted the military during most of the 1990s, concern 
about terrorism has moved the continent off the back burner of 
U.S. strategic thinking.95 

The renewed Western interest, defined largely by the war against 
terrorism, is akin to similar interest during the Cold War, and is likely 
to end once the war ends. Moreover, the narrow focus of this renewed 
interest is illustrated by the cmTent conflict in Darfur, Sudan, de-
scribed further below. In Darfur, 

[t]he United States is not alone in this word-mincing and hesi-
tation game; some other powerful members of the international 
community with vested economic interest in Sudan are also 
engaged in a conspiracy of silence over Darfur. The Darfur 
genocide itself is not a threat to the economic interest of these 
states, which probably explains why they are reluctant to react 
in ways that might anger Khartoum and hurt their economic in-
terest in Sudan as a whole. Russia sells fighter jets to Khar-
toum, including, probably, the powerful MI-24 combat heli-
copters that routinely bomb the Darfur villages. Chinese oil 
firms also have serious interest in Sudan, making it unlikely for 
these countries to take actions that will hurt their interests in 
Khartoum.96 

Because Western intervention is dictated by Western interests, and 
current Western interest in Africa is nmTowly limited to combating 
terrorism,97 Africans cannot rely on the international community to 
safeguard human rights. Much as prior interest in Africa was grounded 
on colonialism,98 and was sustained by the Cold War,99 experience has 
shown that the West, with the most resources and the relationship to 

95 Mark Mazzetti, Pax Americana: Dispatched to Distant Outposts, U.S. 
Forces Confront the Perils of an Unruly World, U.S. NEWS & WORLD REP., Oct. 6, 
2003, at 37. 

96 Nsongurua J. Udombana, An Escape.fro,n Reason: Genocide and the Inter-
national Commission of lnqui,y on Dmfztr, 40 INT'L LAW. 41, 63 (2006). 

97 See Mazzetti, supra note 95, at 37. 
98 See The Story of Aji-ica, supra note 85. 
99 See Bowen, supra note 84, at 123. 
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assist in African humanitarian missions, cannot be expected to do so in 
the future. It has been observed that, 

[b ]ecause of the lack of strategic interests, the fear of the So-
malia syndrome, and sporadic media coverage, the criteria for 
humanitarian intervention will most likely exclude Africa from 
any further U.S.-led humanitarian intervention. The potential 
high costs and casualty risks associated with any humanitarian 
intervention give plenty of reason to avoid such endeavors. 100 

Ill. THE CASE FOR AFRICAN HUMANITARIAN SELF-INTERVENTION 

A. Legal Framework under the AU 

Given that Africans can neither rely on the U.N. nor on their for-
mer colonial overlords in the West, it becomes incumbent on Africans 
to initiate and engage in robust humanitarian interventions. Ordinarily, 
that task falls to the AU. "While the A.U. may lack the economic re-
sources to respond rapidly to Africa's conflicts, it still can play a sig-
nificant political role - whether it is preventive diplomacy, cease-fire 
monitoring, or authorizing intervention."101 

Specifically, the African Peace and Security Council, modeled af-
ter the U.N. Security Council and created in July 2002, can act, pursu-
ant to Art. 5(2) of the AU Constitutive Act, as a "standing decision-
making organ for the prevention, management and resolution of con-
flicts"ID2 to: 

a. promote peace, security and stability in Africa, in order to 
guarantee the protection and preservation of life and prop-
erty, the well-being of the African people and their envi-
ronment, as well as the creation of conditions conducive to 
sustainable development; [ and] 

100 Yvonne C. Lodico, The Justification for Hzananitarian Intervention: Will 
the Continent Matter?, 35 INT'L LAW. 1027, 1030 (2001). 

101 Jeremy I. Levitt, The Peace and Security Council of the Aji-ican Union: The 
Known Unknowns, 13 TRANSNAT'LL. & CONTEMP. PROBS. 109, 136-37 (2003). 

102 Protocol Relating to the Establishment of the Peace and Security Council of 
the African Union, art. 2(1) (2002), http://www.africa-union.org/root/au/Documents/ 
Treaties/Text/Protocol _peace%20and%20security. pdf [hereinafrer Protocol]. 
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f. promote and encourage democratic practices, good govern-
ance and the rule of law, protect human rights and funda-
mental freedoms, respect for the sanctity of human life and 
international humanitarian law, as part of efforts for pre-
venting conflicts.103 

Indeed, the Preamble to the Protocol Relating to the Establishment 
of the Peace and Security Council of the AU manifests a commitment 
to 

the development of strong democratic institutions and culture, 
observance of human rights and the rule of law, as well as the 
implementation of post-conflict recovery programmes [sic] and 
snstainable development policies, [all of which] are essential 
for the promotion of collective security, durable peace and sta-
bility, [ and] the prevention of conflicts .... 104 

Significantly, while Art. 4 underscores a commitment to non-
interference, it nevertheless reserves the right to inte1vene "pursuant to 
a decision of the Assembly in respect of grave circumstances, namely: 
war crimes, genocide and crimes against humanity .... " 105 The Afri-
can Security Council is emr,owered to undertake "peace-making and 
peace-building functions,"1 6 recommend intervention for countries 
that violate human rights, 107 and "support and facilitate humanitarian 
action in situations of armed conflicts or major natural disasters."108 

Unlike the U .N. Securit69 Council, the African Security Council is 
composed of 15 members 1 9 with equal votes; 110 decisions are to be 
made by two-thirds majority vote,111and there is no veto power. 112 Ad-
ditionally, it provides for an African Standby Force to actualize its 

103 Id., art. 3. 
104 Id., pmbl. 
105 Id., art. 4(f), (h). 
106 Id., art. 7(1)(b). 
107 Id., art. 7(1)(e). 
108 Id., a1i. 7(1)(p). 
109 Id., art. 5(1). 
110 Id., a11. 8(12). 
111 Id., art. 8(13). 
112 Nimatalie A. Othman, The African Union and the Right to Peace and Secu-

rity 36 (Oct. 28, 2003), https://www.up.ac.za/dspace/bitstream/2263/1070/1/othman _ 
na_l.pdf (unpublished L.L.M. dissertation, Faculte de Sciences Sociales et de Ges-
tion Universite Catholique d' Afrique Centrale ). 
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goal of intervening against war crimes, genocide and other crimes 
against humanity. 113 

B. Can Africa Rely on the AU? 

Unfortunately, notwithstanding its consensual orientation, absence 
of a debilitating veto arrangement, and dedication to human rights, 
there is scant reason to believe the African Security Council is any 
more potent, effective, or responsible than the U.N. Security Council, 
and there is little evidence to support the repudiation of the sacrosanct 
sovereignty that characterized the OAU. Indeed, while the U.S. Con-
gress accused Sudan of genocide in Darfur114 and strode to the world 
stage to rally global support against Sudan, the African Union has 
stymied those efforts, stating that the dire humanitarian situation in 
Darfur "can not be defined as a genocide."115 Additionally, the AU 
nominated Sudan to the U.N. Commission on Human Rights, asked 
Sudan to chair its December 2005 meeting, and promised it AU 
Chairmanship in 2007 .116 The AU thereafter yielded to international 
pressure in rejecting Sudanese President Omar Hassan Al-Bashir's 
chairmanship bid, opting instead for Ghanaian President John 
Kufuor.111 

Currently, the AU has a token, ill-equipped, ill-prepared, and inef-
fective 7,000-strong peace-keeping force in Darfur that watches idly 
by as "militias menace villagers in front of the peacekeepers' eyes; 
Sudan's government steals the fuel they need to fly their planes .... 
[and] 'The people on the ground are just laughing."'118 Furthermore, 

113 See Protocol, supra note 102, art. 15(3), (4). 
114 H.R. Con. Res. 467, 108th Cong. (2004). 
115 Decision on Darfur, Assembly of the African Union, 3d Ordinary Sess., 

Assembly/AU/Dec.54(III), at 'lf.2, (July 6-8, 2004), available at http://www.africa-
union.org/ AU%20summit%202004/ Assm/ Assemb ly%20Decisions%20-Final.pdf. 

116 Udombana, supra note 96, at 64-65. 
117 See David Blair, Sudan's Dictator is Snubbed by Aji-ican Leaders, DAILY 

TELEGRAPH (London), Jan. 30, 2007, at 18. See also Daily Press Briefing from Sean 
McCormack, Department Spokesman, U.S. Dep't of State (Feb. I, 2007), http:// 
www.state.gov/r/pa/prs/dpb/2007 /79708.htm. 

Id. 

[W]e congratulate President Kufuor on his selection as chairman of the Af-
rican Union. It's a wise choice. I understand that it is also a compromise 
because Sudan was up to chair the African Union. We made our views 
known on that and the African Union among their membership came to the 
conclusion that it was a wise choice to seek somebody else to take the posi-
tion ofchair. 

118 Peter Beinart, How to Save Da1fur, TIME, Oct. 2, 2006, at 48. 
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the AU peacekeeping force's "efforts have been blighted by a lack of 
equipment, money and manpower."119 Knowing the ineffectiveness of 
the AU forces, Sudan refuses to allow a U.N. presence. 120 

The disappointing response of the AU to the Darfur conflict rein-
forces the nagging suspicion that, besides the name change from OAU 
to AU, it remains business as usual; there has been neither a paradig-
matic shift from absolute non-interference nor a commitment to fun-
damental human rights, thereby undermining confidence in its ability 
to translate its lofty ideals into reality. Nor is there reason to believe 
that the AU is impervious to the same lack of will that has dogged and 
emasculated the U.N. Security Council. Without a radical, systemic 
shift that enthrones human rights and repudiates absolute non-
interventionism, the AU will remain as paralyzed as the OAU before it 
and will remain just as conflicted as the U .N. Security Council. 

N. FRAMEWORK FOR AFRICAN INTERVENTION 

A. Collective or Individual Intervention? 

African nations have a moral obligation to act, individually and/or 
collectively, in the face of U.N. and/or AU silence. Multilateral inter-
ventions are encouraged by the International Commission on Interven-
tion and State Sovereignty (ICISS), which demands U.N. Security 
Council authorization in such missions if they take a military form. 121 

Alternatively, and only after all other options have been exhausted, the 
ICISS will encourage regional or sub-regional military action under 
Article 52 of the U.N. Charter, subject to U.N. Security Council au-
thorization.122 Clearly, multilateral approaches, such as the Economic 
Community of West African States (ECOWAS) actions discussed be-
low, are preferable given the substantial economic and human costs of 
military interventions, the fears of hegemony or advancement of na-
tional interests, and the necessity of managing post-conflict recon-
struction, refugee repatriation, and rehabilitation. Unilateral action 
therefore becomes a default position, only to be used after collective 
action proves unworkable or unlikely. 

119 Sudan: Still Fiddling While it Burns, ECONOMIST, June 3, 2006, at 43. 
120 See id. at 43-44. 
121 Int'! Comm'n on Intervention and State Sovereignty (ICISS), The Respon-

sibility to Protect, XII (Dec. 2001), available at http://www.iciss.ca/pdf/Commis-
sion-Report.pdf [hereinafter ICISS]. 

122 Id. at XIII; see also U.N. Charter, supra note 21, art. 52. 
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B. The Group of Four 

Absent AU action, the obvious choices for African humanitarian 
missions are the leading African countries of Nigeria, Ethiopia, South 
Africa, and Egypt; this article proposes that they constitute a "Group 
of Four" to spearhead maintenance of peace and security in Africa. 
Nigeria, the most populous nation in Africa, is widely regarded as the 
"giant of Africa"; it has the largest army in the region, and it led the 
formation of ECOW AS and its subsequent intervention in Liberia and 
Sierra Leone. 123 Ethiopia is another regional power that recently de-
posed the Islamic Courts in Somalia. 124 South Africa is both an eco-
nomic and military powerhouse, and it played a key role in the South 
African Development Community intervention in Lesotho to halt a 
military mutiny and attempted coup. 125 Egypt, which receives about 
$1.3 billion in annual U.S. aid, 126 is the most populous nation in North 
Africa. 127 It has one of the continent's largest armies, 128 and is a domi-
nant Arab militaiy power. 129 Thus, these are among the most resource-
ful nations in Africa, and they are capable of successful non-military 
and military interventions. 

There are several reasons that the Group of Four should undertake 
a collective mission. First, a key fear in African intervention is the fear 
of hegemony, a fear which is rooted in the colonial experience. 130 The 
demon of hegemony could be exorcised upon a joint Ethiopian/South 
African intervention in West Africa, for example, with little fear of 
regional territorial designs or regional rivalries potentially attendant on 
a sole Nigerian intervention in the same region. The fear of hegemony 
could also be dispelled when intervention is driven primarily by the 

123 Nigeria: International Relations and Defence, EIU VIEWSWIRE NIGERIA, 
ECONOMIST INTELLIGENCE UNIT, Dec. 26, 2006, available at 2006 WLNR 
22509444. 

124 Alex Perry, Saving Somalia, TIME, Jan. 22, 2007, at 44, 45. 
125 Levitt, supra note 14, at 820-22. 
126 Egypt: Forwards, Backwards, ECONOMIST, May 27, 2006, at 46. 
127 

] COUNTRIES OF THE WORLD AND THEIR LEADERS YEARBOOK 2008, at 613 
(Jacqueline Mueckenheim ed., 2007). See also 6 THE WORLD BOOK ENCY. 120 
(2005). 

128 See THE WORLD ALMANAC AND BOOK OF FACTS 2007, at 137 (Zoe Kashner 
ed., 2007). 

129 Id. See also ] COUNTRIES OF THE WORLD AND THEIR LEADERS YEARBOOK 
2008, at 617 (Jacqueline Mueckenheim ed., 2007). 

130 Editorial, Afi-ica Must Push on Dmji,r, N.Y. TIMES, June 30, 2006, at A22 
(stating that Sudan has rejected efforts to send U.N. peacekeepers to stem the Darfur 
violence as an attempt to re-colonize Sudan). 
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desire to end human suffering, which is easier to show when any of 
these nations acts beyond their usual sphere of influence. 

Second, they are the most likely to effect economic and diplomatic 
sanctions, which should be explored before resorting to military ac-
tion. Economic sanctions have dubious value due to scant intra-
African trade. 131 Colonialism fostered closer economic relationships 
with Western colonial powers than among African nations, which ex-
plains the colonial vestige of Africans continuing to supply raw mate-
rials while depending on the West for manufactured products. 132 Su-
dan, for example, keeps limited assets in neighboring countries; thus, 
few Sudanese assets could be frozen. This means that economic em-
bargos against Sudan become more symbolic than punitive, given the 
palpable paucity of trade. Collectively, however, the Group of Four 
could coordinate with Sudan's major trading partners and the interna-
tional community to freeze the country's assets and those of its leaders 
and to impose travel and weapons-transfer restrictions. Such a re-
sponse would be more effective if undertaken collectively by the 
Group of Four through such actions as compelling Sudan's enablers, 
like China, to weigh their relationship with Sudan against the larger, 
burgeoning interests in these other major African nations. The Group 
of Four could also more effectively impose diplomatic sanctions and 
travel restrictions against a transgressing nation than it could impose 
economic sanctions. Once they take the lead, it is more likely that the 
rest of Africa, indeed the world, would follow. 

Third, should military action be required, the costs could be 
shared. For exam~le, Nigeria shouldered "[ seventy percent] of the fi-
nancial burden"13 in Liberia and contributed ninety percent of Eco-
nomic Community Cease-Fire Monitoring Group (ECOMOG) sol-
diers, spending about one million dollars per day, in Sierra Leone .134 

Pooling and sharing of resources would likely result in a more effi-
cient and successful operation, with reduced costs and risks to partici-
pating nations. Presently, the capacity of any of the Group of Four to 
individually intervene is arguably limited given their respective do-
mestic issues, ranging from election year politics to soaring unem-

13' 1 THE WORLD BOOK ENCY. 129 (2005). 
m See Demeske, supra note 4, at 158-60. 
133 See Luca Renda, Ending Civil Wars: The Case of Liberia, 23 FLETCHER F. 

WORLD AFF. 59, 71 (1999). 
134 Babafemi Akinrinade, International Hu,nanitarian Law and the Conflict in 

Sierra Leone, 15 NOTREDAMEJ.L. ETHICS & PUB. POL'Y 391, 437 (2001). 
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ployment to fiscal and social difficulties 135 that would render individ-
ual military action unlikely. 136 Therefore, effective military interven-
tion in Darfur or elsewhere would require a pooling of resources to 
minimize the costs and risks. 

Finally, the Group of Four could partner with a Western power to 
create a buffer zone in Sudan, much like the "no fly zones" or "no go" 
areas in Darfur, 137 to protect the civilian population. Additionally, 
troops could be provided with Western funding or logistical support. 

C. The ECO WAS Model and Precedence for Collective Action 

The West African experiences described below, which made Af-
rica "the first region to advance a comprehensive collective security 
regime,"138 show that African self-intervention is not only possible, 
but could be successful and instructive globally with proper planning 
and adequate resources. 

1. Liberia 

Master-Sergeant Samuel Doe's coup of April 12, 1980 ended 130 
years of repressive and exploitative rule by the Americo-Liberians, 
descendants of freed American slaves who founded Liberia. 139 Doe, a 
member of the Krahn indigenous ethnic group, 140 was as oppressive as 
the ones he overthrew. 141 In December 1989, Charles Taylor, an 
Americo-Liberian, and his National Patriotic Front of Liberia (NPFL) 
launched an attack against the Doe regime from Ivory Coast with an 
accompanying breakdown of law and order and indiscriminate brutal-
ity on both sides. 142 Though few soldiers or rebels died, thousands of 

135 Effeh, supra note 52, at 13-14, 17, 23-26. 
136 With Nigerian elections in April and Ethiopian troops still in Somalia, mili-

tary action by these two is unlikely. See, e.g., Nigeria Sets April Election Dates, 
BBC NEWS, http://news.bbc.eo.uk/2/hi/africa/5295778.strn (last visited Oct. 26, 
2007); Alex Perry & Addis Ababa, Ethiopia: Horn of Dilemma, TIME, Sep. 6, 2007. 

137 See UK Supports Darfur No-Fly Zone, BBC NEWS, http://news.bbc.eo.uk/2/ 
hi/africa/6178209.stm (last visited Oct. I, 2007). 

138 Levitt, supra note 14, at 792-94. 
139 Ved P. Nanda et al., Tragedies in Somalia, Yugoslavia, Haiti, Rwanda and 

Liberia - Revisiting the Validity of Humanitarian Intervention Under International 
Law-Part 11, 26 DENV. J. INT'LL. & POL'Y 827, 851-52 (1998). 

1,0 Id. 
141 Id 
142 See Nowrojee, supra note 31, at 134. 
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civilians were killed. I43 With most of Liberia overrun by Taylor's 
forces, Doe appealed to ECOW AS for a peace-keeping force. I44 In a 
letter to the Chairman of the Ministerial Meeting of the ECOW AS 
Standing Committee, Doe requested an ECOW AS peace-keeping 
force to "forestall increasing terror and tension and to assure a peace-
ful transitional environment."I45 

Constrained by their commitments to nonintervention, neither the 
U.N. nor the OAU acted. I46 In the absence of international action to 
stop the carnage, ECOWAS intervened. On August 7, 1990, 
ECOWAS held an emergency summit to create the ECOWAS Cease-
fire Monitoring Group (ECOMOG) which was purportedly designed 
to halt the carnage. 147 However, out of the sixteen-nation group, only 
seven attended this meeting, and only five, Nigeria, Ghana, Guinea, 
Sierra Leone, and Gambia, contributed troops, with Nigeria bearing 
the lion's share. I48 

ECOW AS was fragmented with Ivory Coast supporting Taylor and 
Burkina Faso supplying the NPFL with Libyan weapons as well as 
promising to aid Taylor's troops. I49 Nigerian President Babangida, 
who was friends with Doe, was suspicious of the support that Taylor 
was receiving from Ivory Coast, Libya, and Burkina Faso; he feared 
they could become a force for regional destabilization, especially after 
he learned that other West African dissidents trained in Libya along-
side NPFL forces with the understanding that Taylor would aid them if 
he succeeded. ISO 

ECOMOG was mandated to restore order and create conditions for 
free and fair elections.151 While Doe welcomed ECOMOG forces, 
Taylor challenged their legitimacy, contending that they were sent to 

143 Marguerite Michaels, Liberia in the Heart of Darkness, TIME, Sept. 10, 
1990, at 51. 

144 Levitt, supra note 30, at 344. 
145 Id. at 348 ( citing BBC MONITORING REPORT, LIBERIA: CURFEW IN NIMBA 

COUNTY FOLLOWING ALLEGED COUP (1990), reprinted in 6 REGIONAL PEACE-
KEEPING AND INTERNATIONAL ENFORCEMENT: THE LIBERIAN CRISIS 32-33 (M. 
Waller ed., 1994). 

146 Nanda, supra note 139, at 852. 
147 See, e.g., Levitt, supra note 14, at 796; Nanda, supra note 139 at 852. 
148 See Michaels, supra note 143, at 51. See also, Renda, supra note 133, at 71 

(stating that "Nigeria shouldered at least 70% of the financial burden, and provided 
the fuel for the entire operation, together with most of the heavy weaponry, military 
aircraft and naval vessels."). 

149 Renda, supra note 133, at 68. 
150 Id. 
151 See Michaels, supra note 143, at 51-52. 
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rescue Doe: "This is an attempt to rescue Doe. A peacekeeping force 
means all sides agree. We have not agreed. If we're attacked, the price 
will be expensive. The world is going to remember."152 Taylor not 
only questioned ECOMOG's neutrality, but also claimed it was a tool 
ofNigeria's expansionism. 153 

When ECOMOG forces landed in Liberia on Aug. 27, 1990, they 
were immediately attacked by Taylor's forces. 154 "The NPFL, which 
by then controlled approximately 90 percent of the country, abducted 
and attacked ECOMOG forces upon their entry into the country."155 

ECOMOG succeeded in pushing Taylor's forces back, creating a safe-
haven in the Liberian capital, Monrovia, and brokering a temporary 
ceasefire that lasted for two years while ECOW AS unsuccessfully 
sought to broker a lasting ceasefire. 156 By driving the NPFL from 
Monrovia, ECOW AS was able to establish an interim government in 
the capital. 157 This interim government was internationally recognized, 
despite the fact that Taylor controlled most of the country. 158 Taylor 
launched an attack against ECOMOG in October of 1992, dragging it 
in as another combatant. 159 Eventually, ECOMOG aligned itself with 
the remnants of Doe's army, a new group called United Liberation 
Movement for Democracy in Liberia (ULlMO), against the NPFL. 160 

A cease-fire agreement, the Cotonou Accord, under the auspices of 
ECOWAS, the OAU, and the U.N., added troops from Tanzania, 
Uganda, and Zimbabwe to ECOMOG, and the U.N. Security Council 
thereafter established the United Nations Observer Mission in Liberia 
(UNOMIL) to oversee a five-member transitional council created by 
the Cotonou Accord. 161 Eventually, another interim government was 
formed that supervised elections leading to Taylor's presidency in 
1997 .162 As president, Taylor continued fighting his enemies, but he 
was forced to resign in August 2003 and was exiled to Nigeria. 163 
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2. Sierra Leone 

On May 25, 1997, the Armed Forces Revolutionary Council 
(AFRC), led by Major Johnny Koromah, and the Revolutionary 
United Front (RUF), led by Foday Sankoh, orchestrated a coup, forc-
ing democratically elected President Ahmad Tejan Kabbah into ex-
ile.164 Before he left, however, Kabbah requested Nigerian and 
ECOW AS intervention to halt the conflict and restore order. 165 Nige-
rian troops arrived in response to Kabbah's plea and succeeded in se-
curing sections of the country, while ECOMOG joined three months 
later after receiving a U .N. Security Council mandate to enforce an 
embargo against the junta. 166 As in Liberia, the joint junta and RUF 
forces attacked the vanguard Nigerian force, and later attacked 
ECOMOG, resulting in reprisal ECOMOG attacks. 167 

Sanko waged a particularly brutal campaign of butchery, con-
scripting children, indiscriminately hacking off limbs of men, women, 
and children (including infants), forcing women and children into sex-
ual slavery, beheading individuals, aud engaging in a general terror 
campaign. 168 By March 1998, ECOMOG had deposed the junta, re-
installed Kabbah, and repulsed the rebels. 169 

ECOMOG's successful intervention halted the carnages in Liberia 
and Sierra Leone, receiving an after-the-fact U.N. blessing in Liberia 
as well as U.N. approval in Sierra Leone. 170 These interventions were 
remarkable, in that they constituted the first time a regional group, 
comprised mostly of struggling economies and peoples with scant re-
sources and experience in humanitarian military interventions, were 
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165 

Levitt, supra note 14, at 799. 
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166 Id. at 799-800. Junta is a Spanish and Portuguese word which means con-
ference. THE AMERICAN HERITAGE DICTIONARY OF THE ENGLISH LANGUAGE (4th 
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167 Levitt, supra note 14, at 800. 
168 E.g., Danette Zaghari-Mask et al., The United Nations and Humanitarian 
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compelled to act in the face of international inaction. 171 This clearly 
demonstrates African capacity for self-intervention. 

D. Legal Framework for African Intervention 

1. Under the U.N. Charter 

Humanitarian intervention by the proposed Group of Four is valid 
under the U.N. Charter for four primary reasons. 

First, Article 2(4) of the U.N. Charter prohibits the "use of force 
against the territorial integrity or political independence of any state, 
or in any other manner inconsistent with the Purposes of the United 
Nations."172 Since military actions to halt human suffering do not in-
volve designs on the territorial integrity or political independence of 
states, they are allowed under international law. Accordingly, the pro-
hibition is inapplicable to a scenario such as Darfur. 

Second, humanitarian intervention comports with the central mis-
sion of the U.N., which is promoting fundamental human rights and 
maintaining international peace and security. 173 

Third, Chapter VIII of the Charter permits actions undertaken by 
"regional arrangements or agencies for dealing with [] matters relating 
to the maintenance of international peace and security . . . . ,,i 74 One 
scholar has observed that 

the use of force is lawful under the Charter. .. if authorized by 
a competent organ of the United Nations, if in individual or 
collective defense, or if pursuant to action of a regional ar-
rangement 'relating to the maintenance of international peace 
and security,' as provided in chapter VIII of the Charter. 175 

Because the Group of Four is an African regional arrangement de-
signed to maintain peace and security and safeguard human rights, any 
intervention in Sudan or elsewhere is lawful. 

171 See Davis Brown, The Role of Regional Organizations in Stopping Civil 
Wars, 41 A.F.L. REV. 235, 255-258 (1997) ("Thus the deployment ofECOMOG in 
Liberia is the first instance of an intervention in a civil war by a regional organiza-
tion accepted by the international community as legitimate."). 

172 U.N. Charter, supra note 21, art. 2, para. 4. 
173 Id. pmbl. & art. I. 
174 Id. art. 52, para. 1. 
175 John Norton Moore, Grenada and the International Double Standard, 78 

AM. J. INT'L L. 145, 156 (1984). 
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Fourth, Articles 55 and 56 require Member States to "pledge them-
selves to take joint ... action in cooperation with the Organization for 
the achievement of'176 "universal respect for, and observance of, hu-
man rights and fundamental freedoms for all .... " 177 

2. Under the AU 

Such intervention is similarly allowed under the AU's Constitutive 
Act for three reasons. 

First, the Constitutive Act lists the following among the objectives 
of the AU: to "promote peace, security, and stability on the conti-
nent";178 to "promote and protect human and peoples' rights in accor-
dance with the African Charter on Human and Peoples' Rights and 
other relevant human rights instruments"; 179 and to "protect human 
rights and fundamental freedoms, respect for the sanctity of human life 
and international humanitarian law .... " 180 Accordingly, while the 
Constitutive Act bars "the use of force or threat to use force among 
Member States"181 and reserves to the Assembly the right to intervene 
where humanitarian intervention is wan-anted, 182 there is no question 
that unilateral intervention in the face of AU inaction is in furtherance 
of the stated objectives of the AU 

Second, while Art. 4 provides that the AU function according to 
the principles ofnon-interference,183 sovereign equality,184 and respect 
for borders, 185 the prohibition is far from absolute: it retains a right to 
intervene "pursuant to a decision of the Assembly in respect of grave 
circumstances, namely: war crimes, genocide and crimes against hu-
manity,"186 and it is finnly committed to its stated objectives. 187 An-
other exception could be made when the AU, like the U.N., becomes 
paralyzed when faced with war crimes, genocide, and crimes against 
humanity. In this scenario, it becomes incumbent on individual mem-
ber states to act as allowed by the U.N. Charter. 
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E. Sudan and African Humanitarian Intervention 

1. The Darfur Conflict 

Two Sudanese rebel groups, the Sudan Liberation Army (SLA) 
and the Justice and Equality Movement (JEM), composed of the 
Zaghawa, Fur, and Massalit tribes, commenced attacks against the 
Sudanese government in late 2002. 188 These attacks intensified in early 
2003. 189 The Sudanese government recruited an Arab militia, the Jan-
jaweed, to suppress the rebellion by targeting the Darfur civilian popu-
lation, especially the tribes from which most of the rebels were 
drawn. 190 

According to the U.N., the Sudanese government and its Jan-
jaweed allies have wreaked teITor on the non-Arab population, indis-
criminately destroying villages, killing tens of thousands, systemically 
raping women, and teITorizing families. 191 This has resulted in about 
1.6 million internally displaced persons within Darfur and over 
200,000 persons fleeing into Chad. 192 Cross-border attacks into Chad 
by the Janjaweed and rebel retaliations have caused 113,000 Chadians 
to be internally displaced while threatening to destabilize the Central 
African Republic. 193 Recently, the International Criminal Court at The 
Hague named Ali Kushayb, the leader of the Janjaweed, and Ahmed 
Haroun, cuITent minister of humanitarian affairs for Sudan, as crimi-
nally responsible for the mass murders and rapes. 194 

The report concludes that 

the situation of human rights in Darfur remains grave . . . . 
[ and] is characterized by gross and systematic violations of 
human rights and grave breaches of international humanitarian 
law. War crimes and crimes against humanity continue across 

188 Human Rights Council, Report of the High-Level Mission on the Situation 
of Human Rights in Dm:fi1r Pursuant to Human Rights Council decision S-4/101, ,i 
27, U.N. Doc. A/HRC/4/80 (Mar. 7, 2007), available at http://tinyurl.com/ywne6c 
[hereafter Human Rights Council]. 
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190 Id. '\[ 28; see also, Jamal Jafari, "Never Again," Again: Dmfur, the Geno-

cide Convention, and the Duty to Prevent Genocide, 12 HUM. RTS. BRIEF 8, 9 
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191 Human Rights Council, supra note 188, ,i,r 28, 29. 
192 Id. ,r 34. 
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194 Nat Hentoff, Op-Ed., Sudanese Charged with War Crimes: Where is the 
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the region. The principal pattern is one of a violent counterin-
surgency campaign waged by the Government of the Sudan in 
concert with Janjaweed/militia, and targeting mostly civilians .. 
. . While important steps have been taken by the international 
community, including the African Union and the United Na-
tions, these have been largely resisted and obstructed, and have 
proven inadequate and ineffective. . . . The Mission further 
concludes that the Government of the Sudan has manifestly 
failed to protect the population of Darfur from large-scale in-
ternational crimes, and has itself orchestrated and participated 
in these crimes. As such, the solemn obligation of the interna-
tional community to exercise its responsibility to protect has 
b 'd d 195 ecome ev1 ent an urgent. 

2. Ripeness for Intervention 

It has been stated that 

[t]he case for intervention is particularly strong when the fol-
lowing criteria are met: (1) the abuses threaten widespread loss 
of human life; (2) intervention would likely avert a disaster; (3) 
the ongoing nature of the problem threatens the peace and se-
curity of the region; and (4) there has been a good faith attempt 
to use diplomatic and peaceful means of settlement. 196 

Based upon the U.N. report above, the threshold for humanitarian 
intervention in Sudan has long been crossed; 197 the only question is the 
nature of the response. 

(a) Principles of Intervention 

In 2000, the Canadian government, in concert with major founda-
tions, established the International Commission on Intervention and 
State Sovereignty (ICISS) to provide a modality for interventions. 198 

The report rejected the "humanitarian intervention" rhetoric as out-

195 See Human Rights Council, supra note 188, 1176. 
196 R. George Wright, A Contemporary Theory of Humanitarian Intervention, 

4 FLA. J. INT'L L. 435, 455-56 (1989). 
197 See Human Rights Council supra note 188, executive summary '1!'113, 4. 
198 See ICISS, supra note 121, at VII. 
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dated and unhelpful, preferring a "responsibility to protect."199 It con-
cluded, 

Based on our reading of state practice, Security Council prece-
dent, established norms, emerging guiding principles, and 
evolving customary international law, the Commission be-
lieves that the Charter's strong bias against military interven-
tion is not to be regarded as absolute when decisive action is 
required on human protection grounds. The degree of legiti-
macy accorded to intervention will usually tum on the answers 
to such questions as the purpose, the means, the exhaustion of 
other avenues of redress against grievances, the proportionality 
of the riposte to the initiating provocation, and the agency of 
authorization.200 

The Commission argued, 

While the state whose people are directly affected has the de-
fault responsibility to protect, a residual responsibility also lies 
with the broader community of states. This fallback responsi-
bility is activated when a particular state is clearly either un-
willing or unable to fulfill its responsibility to protect or is it-
self the actual perpetrator of crimes or atrocities; or where peo-
ple living outside a particular state are directly threatened by 
actions taking place there.201 

Thus, the Commission recommended that before initiating military 
intervention, a ')ust cause" threshold must be met, requi1ing a finding 
that either "large scale loss of life, actual or apprehended" has oc-
curred as a product of state action or inaction or that large scale ethnic 
cleansing has occurred or is likely to occur.202 It then proposed four 
precautionary principles for intervention: (1) right intention: the pri-
mary purpose must be to end human suffering; (2) last resort: military 
intervention must be a last resort; (3) proportionality: the use of force 
must be proportionate to the desired end; and ( 4) reasonable prospect: 
there must be a reasonable expectation of success. 203 
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These concepts were embodied in a Dec. 2004 report, A More Se-
cure World: Our Shared Responsibility, issued by the United Nations 
High Level Panel on Threats, Challenges and Change. 204 These princi-
ples provide a framework for African humanitarian intervention which 
fonns the basis for evaluating Darfur' s ripeness for intervention be-
low. 

(b) Ripeness for Military Intervention 

Futility and exigency should arguably become exceptions to the 
foregoing ICISS principles. Futility does not connote exhaustion of 
non-lethal options, as ICISS advocates, but rather, it connotes antici-
pating when an option would be futile under the circumstances. Where 
diplomatic sanctions are unworkable given entrenched opposition by 
veto-wielding members of the U.N. Security Council, for example, 
anticipatory futility precludes further exploration of such an option. 

Where substantial loss of life is likely possible and cannot await 
the result of non-military options, military intervention should be en-
couraged. Similarly, where exploration of the enunciated principles 
might prove futile, prudence dictates immediate military intervention. 

Naturally, application of these two exceptions is ad hoc and con-
textual, given the proximate risk of misuse. Notwithstanding that risk, 
it can hardly be argued that the gradualism approach contemplated by 
the ICISS should be applied in the face of a murderous dictator intent 
on annihilating a large segment of the population with weapons of 
mass destruction. Sometimes, military intervention is the first and only 
resort, not the last. The question then is whether the Darfur crisis fits 
into the rule or the proffered exception for military intervention. 

Admittedly, non-military options, such as coercive, punitive, eco-
nomic, and diplomatic sanctions, have not been fully explored and 
applied,205 and there is nothing talismanic about a military option, 
which, if mishandled, could exacerbate destruction, displacement, and 

204 The Secretary-General, A More Secure World: Report of the Secretary Gen-
eral's High-level Panel on Threats. Challenges and Change, '\J 203, delivered to the 
General Assembly, U.N. Doc. A/59/565 (Dec. 2, 2004). 

205 INTERNATIONAL CRISIS GROUP, POLICY BRIEFING, GETTING THE UN INTO 
DARFUR, 1-10 (2006), http://news.bbc.co.uk/l/shared/bsp/hi/pdfs/un _ darfurl l _ 10 _ 
06.pdf. See also Upadhyaya, supra note 2, at 90-91 (stating that non-military options 
should "be given a full chance"). 
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destabilization.206 As earlier noted, the U.N. Security Council has been 
hamstrung by the economic interests of permanent members, such as 
China and Russia,207 and the AU has lacked resolve.208 While exhaus-
tion of non-military options is recommended, it must be balanced 
against the humanitarian disaster, regional destabilization, displace-
ment, and escalating death toll already present in the region requiring 
intervention. 

Accordingly, it is recommended that the Group of Four both con-
sider concerted, robust, muscular, non-military options, as outlined 
above, for a limited period of time and be ready to intervene militarily 
as conditions warrant; upon success, it should become a model in other 
conflicts and crises across the continent. 

CONCLUSION 

Darfur' s urgent humanitarian scenario demands urgent African ac-
tion, especially by the more resourceful Group of Four, who should 
apply potent non-military measures, such as economic, diplomatic, 
and transportation restrictions, and escalate to military action if the 
foregoing measures are futile or as exigency demands. 

The apparent paralysis of both the AU and the U.N., the absence of 
a strong, committed regional group, such as ECOW AS in Liberia and 
Sie1Ta Leone, and the international community's inunobility and ap-
parent inability to translate tough rhetoric into meaningful action de-
mands that individual African nations, acting individually or in concert 
as the Group of Four, lead the effort to halt the genocide in Darfur and 
tackle similar humanitarian crises elsewhere across the continent. 

The U.N. Charter and the AU provide frameworks for humanitar-
ian interventions to be undertaken collectively, when nations can, or 
unilaterally, when nations must.209 It is time, then, for African nations 
to take the lead to protect human rights. They must start not only by 

206 See John Yoo, Using Force, 71 U. CHI. L. REV. 729, 794 (2004) (stating 
that, in some circumstances, military intervention could increase instability in a re-
gion). 

207 See Krauthatnmer, supra note 74, at 39. 
208 See Jonathan D. Rechner, Note, From the OAU to the AU: A Normative 

Shift with Implications for Peacekeeping and Conflict Management, or Just a Name 
Change?, 39 V AND. J. TRANSNAT'LL. 543, 574 (2006). 

209 See supra section IV.D.2; Richard B. Lillich, Kant and the Current Debate 
Over Humanitarian Intervention, 6 J. TRANSNAT'L L. & POL'Y 397, 398-401, 403-04 
(1997) (arguing that the U.N. Charter permits U.N. authorized multilateral or unilat-
eral intervention when necessary to protect human rights). 
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establishing the Group of Four described above but also by revising 
the Constitutive Act to unambiguously provide for collective or indi-
vidual humanitarian intervention when the AU is immobilized; to 
eliminate colonial-tinged, state-centric preference for sovereignty and 
non-interference; and to shift from a decades-old political liberation 
philosophy to a paradigm for the protection of fundamental human 
rights. 


