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INTRODUCTION 

Melissa Busekros, a fifteen year-old German student from Erlan-
gen, Bavaria, was falling behind in her math and Latin. 1 Although ho-
meschooling had been outlawed in Germany since the time of Adolf 
Hitler,2 love for Melissa and concern for her welfare impelled Mr. and 
Mrs. Busekros to start tutoring her at home despite the risk of punish-
ment. 3 

Melissa continued to take courses in advanced English and French 
from a community college; however, her former school noticed her 
absence and alerted the regulatory board.4 Although the Busekros fam-
ily was able to temporarily avoid confrontation with German authori-
ties,5 on February 1, 2007 the Youth Welfare Office and fifteen police 
officers showed up at the Busekroses' front door with an order to take 
Melissa into custody-"if necessary, by force."6 

Melissa was seized from her family and placed in a mental institu-
tion where she underwent psychiatric evaluations for two weeks.7 She 
then briefly stayed in a Catholic girls' home before being placed with 
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1Priya Abraham, Melissa's Guniption: A Ho,neschooler Defies Gern1any's Strict 
Compulsory School laws, WORLD, June 9, 2007, at 65. 

2 Bob Unruh, Police State, Gennany, Court Gives Melissa back to Fan1ily, 
Says Teen not in Danger in !1on1eschooling Enviro,unent, WORLDNETDAILY 
EXCLUSIVE, May 17, 2007, http://www.wnd.com/?pageld=41634. 

3 Abraham, supra note 1. 
4 Id. 
5 Id. 
6 

7 
Unruh, supra note 2. 
Abraham, supra note 1. 
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a foster family. 8 Although Melissa was allowed a weekly phone call 
home and a brief visit with her family, her parents were not allowed to 
know where she was living or under what circumstances.9 Mr. and 
Mrs. Busekros challenged the court order directing this, but the results 
were not favorable. 10 Not only did the result of the appeal affirm the 
lower court's order directing Melissa to be taken, but it also ordered 
Mr. and Mrs. Busekros to undergo psychiatric evaluations. 11 

After Melissa had been with a foster family for about three 
months, she turned sixteen. 12 Knowing that this awarded her more 
rights from the state, ten minutes after midnight on the day of her 
birthday, Melissa left a handwritten note and escaped through her bed-
room window. 13 She then traveled the some sixty miles to her home 
where she was lovingly received by her surprised parents and sib-
lings. 14 Soon afterwards, her family won a major court victory and 
Melissa was allowed to remain home. 15 Although the court affirmed 
the order that first directed Melissa to be taken, the court now rea-
soned that new information revealed Melissa was no longer in dan-

16 ger. 
Sadly, Melissa's story is just one of many. As a result of Ger-

many's laws forbidding homeschooling, many homeschooling parents 
have had to pay fines, 17 others have been sent to ~rison, 18 and some 
have even taken their families and fled the country .1 

Although it's shocking that a government would place such con-
trols upon a family, the degree of rights attributed to parents in raising 
children has varied quite expansively over the years. Under old Roman 
law, children were treated as chattels. "The Roman Paterfamilias could 
not only sell his children, but also kill them."20 This is quite a contrast 

9 
Id. 
Id. 

10 Bob Unruh, Psych Tests Ordered for Homeschooling Parents, 
WORLDNETDAILY EXCLUSIVE, March 13, 2007, http://www.wnd.com/?pageld= 
40583 [hereinafter Psych Tests]. 
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20 Barbara Bennett Woodhouse, "Who Owns the Child?": Meyer and Pierce 
and the Child as Property, 33 WM. & MARYL. REV. 995, 1044 (1992). 
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to those today who advocate that children should be given legal rights 
as autonomous individuals on a plane equal with their parents.2 I 

Regardless of the degree of rights afforded parents, however, it is 
clear that the child is not outside the reach of the state. In many places 
all over the world, states regulate how parents may fulfill their parent-
ing role. Melissa's tragedy makes clear that parents in Germany have 
little to no say in what or how their children are taught. It also raises 
the question as to how far a government should reach into the family 
and regulate decisions affecting its development and operation. Fur-
thermore, what is the role of the state in the development of the child, 
and how does it impact the role of parents in the family unit? 

This article explores the interactive relationship of parents and the 
state in raising children and analyzes the rights of the child within an 
international context. Part I sets forth the concept of jurisdictional 
government. It explains how the family and state have separate and 
distinct, yet complementary, jurisdictions to one another in the role of 
child rearing. Part II explores the development of children's rights 
over the last eighty years by analyzing international declarations and 
treaties in light of the family and state's proper jurisdictional roles. 
Lastly, Part III looks at the current state of international children's 
rights through a lens of jurisdictional responsibilities and lays out a 
better approach to children's rights than currently is the norm. 

PART I - JURISDICTIONAL GOVERNMENT: THE PROPER 
ROLE OF FAMILY AND STATE 

"Are there not, in reality, underlying, universal principles with ref-
erence to which all issues must be resolved whether the society be 
simple or complex in its mechanical organization?"22 Indeed there are, 
and what one presupposes these underlying principles to be dictates 
one's beliefs. Therefore, because a correct understanding of these un-
derlying principles is a prerequisite to the existence of a correct belief, 
an analysis of children's rights must start here. 

The fundamental nature of a jurisdiction is that the power of a per-
son or entity reaches only to the extent of the authority possessed. 

21 Bruce C. Hafen & Jonathon 0. Hafen, Abandoning Children to their Au-
tonomy: The United Nations Convention on the Rights of the Child, 37 HARV. INT'L 
L.J. 449, 450-51 (1996). 

22 Ezra Taft Benson, Sec'y of Agric.: The Proper Role of Government, 
http://www.usiap.org/Lcgacy/ Addrcsses/ProperRoleOfGovt.html ( I 968), ( quoting 
ALBERT E. BOWEN, PROPHETS, PRINCIPLES AND NATIONAL SURVIVAL 21-22 (2d ed. 
1964)). 
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John Locke explained this concept nearly 300 years ago: "For nobody 
can transfer to another more power than he has in himself, and nobody 
has an absolute arbitrary power over himself, or over any other, to de-
stroy his own life, or to take away the life or property of another. ,,23 

Under this belief, the state has a specific role and area of responsibility 
designated to it. Likewise, the family is a jurisdiction with a set of du-
ties and responsibilities designated to it. Just as the family may not 
exert control over duties belonging to the state, the state may not en-
croach upon those responsibilities inherent within the family. 

A. Jurisdiction of the Family 

It is commonly known that the family plays a vital role in the life 
and development of a child. Indeed, newborn children are completely 
dependent on others for their survival and look to parents to take on 
the challenging, yet rewarding, responsibility of raising them. 

John Rutledge, as a United States Supreme Court Justice, quite 
clearly set forth the concept of the familial jurisdiction: 

It is cardinal with us that the custody, care and nurture of the 
child reside first in the parents, whose primary function and 
freedom include preparation for obligations the state can nei-
ther supply nor hinder. And it is in recognition of this that 
these decisions have respected the private realm of family life 
which the state cannot enter. 24 

Although Justice Rutledge goes on to point out the family is not com-
pletely beyond reach of the state, he makes clear the "primary function 
and freedom" of caring for the child lies with the parents, not the state. 

The jurisdiction of the family is created by the marriage of one 
man and one woman. The authority contained in the family to raise 
children is not a grant given by the state-for marriage and family ex-
isted long before the state came into being. 25 

23 BOWEN, supra note 22, at 93, (quoting JOHN LOCKE, Two TREATISES OF 
CIVIL GOVERNMENT, II 135 (Yv.S. Carpenter ed., London/New York 1966) (1690)). 

24 Prince v. Mass., 321 U.S. 158, 166 (1944). 
25 See Genesis 1:27-28: "So God created man in his own image, in the image 

of God he created him; male and female he created them. God blessed them and God 
said unto them, 'Be fruitful and increase in number; fill the earth and subdue it."' See 
also Genesis 4: 1-2: "Adam lay with his wife Eve, and she became pregnant and gave 
birth to Cain. She said, 'With the help of the LORD I have brought forth a man.' 
Later she gave birth to his brother Abel." Thus, the parent/child relationship was 
created before any form of state government had yet come into being. 
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Referring to marriage as a "tradition" and merely a state-supported 
and approved civility fails to recognize that it is indeed not a state-
established institution. The only "tradition" is that government has 
always bestowed some sort of benefit on those who marry. Yet before 
any government graced the face of the earth, there was a metaphysical 
and human commitment to the intentional union of a man and a wom-
an as one flesh-a marriage. Whether that man and that woman were 
cave people, evolved from amphibians, or the biblical Adam and Eve, 
there was first a man and a woman, they united and created a family, 
and only sometime thereafter were various forms of government estab-
lished. Marriage is neither government-invented, nor humanly created 
by man and woman.26 

Since the familial jurisdiction did not come from the state, it could 
have originated from on! y one other place. Judge Roy Moore explains 
that "the law of nature and nature's God has given parents-not the 
state-the authority to control the education and discipline of their chil-
dren. Any government usurpation of that familial jurisdiction is an 
unwarranted abuse of power that runs contrary to historical, legal and 
biblical precepts."27 Thus, the jurisdiction of the family was instituted 
as part of the created order and established by Natural Law. 

William Blackstone, the famous jurist and professor from eight-
eenth century England, also pointed out how the jurisdiction of the 
family is mandated by Natural Law principles. In his renowned Com-
mentaries on the Laws of England, he describes very articulately how 
reason and Natural Law have conferred upon parents three main duties 
to their children-maintenance, protection, and education. 28 

I. The Duty of Maintenance 

Maintenance is the duty of parents to provide for their children. Al-
though maintenance is a principle of Natural Law, 29 the duty of par-
ents to care for their children by providing for their needs is conferred 
upon them "not only by nature herself, but by their own proper act, in 

26 Lynne Marie Kohm, A Reply to "Principles and Prejudice": Marriage and 
the Realization that Principles Win Over Political Will, 22 J. CONTEMP. L. 293, 312 
(1996). 

27 Roy Moore, When Good Parenting Beco111es a Crin1e, WORLDNETDAILY, 
Aug. 22, 2007, hllp://www.wnd.com/index.php?pageld=43152. 

28 I WILLIAM BLACKSTONE, COMMENTARIES *434. 
29 Id. al *435. 
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bringing them into the world."30 Blackstone goes on to say the follow-
ing: 

[Parents] would be in the highest manner injurious to their is-
sue, if they only gave the children life, that they might after-
wards see them perish. By begetting them therefore they have 
entered into a voluntary obligation, to endeavor, as far as in 
them lies, that the life which they have bestowed shall be sup-
ported and preserved. And thus the children will have a perfect 
right of receiving maintenance from their parents.31 

Thus, by providing food, shelter, and clothing for their children, par-
ents can fulfill their natural duty of ensuring their children's health and 
preservation. 

2. The Duty of Protection 

The second duty Blackstone describes is that of protection.32 The 
duty of protection, like that of maintenance, is essential to the devel-
opment of a child and has been recognized in many international co-
venants and treaties. 33 Blackstone argues that the duty of protection, 
also being derived from Natural Law, is more permitted by municipal 
law than needing to be mandated by it. 34 He points out that, because 
nature itself works so strongly within parents, urging them to protect 
their child, this duty "need[s] rather a check than a spur."35 He then 
points out how municipal law supports parents in their duty of protec-
tion and gives the example that "[a] parent may, by our laws, maintain 
and uphold his children in their lawsuits without being guilty of the 
legal crime of maintaining quarrels."36 

In addition, the vulnerability of children extends past their physical 
capacity to include their mental capability. For this reason, children 
are also in need of psychological protection. Because of the lack of 
knowledge and inability to decipher right from wrong, children's 
minds can be likened to sponges that soak up all that goes into them. 
Their immaturity and lack of emotional and intellectual competency 
precludes them from making fundamental decisions about right and 
wrong, forcing them to rely upon parents and legal guardians to make 

30 
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36 

Id. 
Id. (emphasis in original). 
Id. at *438. 
See infra notes 64-119 and accompanying text. 
BLACKSTONE, supra nole 28. 
Id. 
Id. 
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these essential decisions in their stead. 37 With so many forms of virtual 
entertainment and media outlets, there is a great need to protect chil-
dren from the influences of sexual immorality, violence, drugs, and 
other harmful influences rampant within society and which so often 
creep stealthily into the family home. 

3. The Duty of Education 

The third duty Blackstone attributes to parents "is that of giving 
them an education suitable to their station in life."38 The need for edu-
cation has also been expounded upon by the great philosopher St. 
Thomas Aquinas: 

Man has a natural aptitude for virtue; but the perfection of vir-
tue must be acquired by man by means of some kind of train-
ing. Thus we observe that man is helped by industry in his ne-
cessities, for instance, in food and clothing. Certain beginnings 
of these he has from nature, viz., his reason and his hands; but 
he has not the full compliment, as other animals have, to whom 
nature has given sufficiency of clothing and food. Now it is 
difficult to see how man could suffice for himself in the matter 
of this training: since the perfection of virtue consists chiefly in 
withdrawing man from undue pleasures, to which above all 
man is inclined, and especially the young, who are more capa-
ble of being trained. Consequently a man needs to receive this 
trainin~ from another, whereby to arrive at the perfection of 
virtue. 9 

Blackstone builds upon this by arguing it is a duty of parents to 
train their children. He describes the duty of education as so vital to 
the development of a child that it far surpasses the duties of mainte-
nance and protection.40 While Blackstone makes clear the other duties 
are derived from principles of Natural Law, he points out that the duty 
to educate one's child is more derived from reason than from nature:41 

[I]t is not easy to imagine or allow that a parent has conferred 
any considerable benefit upon his child by bringing him into 

37 Maria Sophia Aguirre & Ann Wolfgram, United Nations Policy and the 
Family: Redefining the Ties that Bind: A Study of History, Forces and Trends, 16 
BYU J. PUB. L. 113, 172 (2002). 

38 BLACKSTONE, supra nolc 28 al *438 (emphasis in original). 
39 ST. THOMAS AQUINAS, TREATISE ON LAW 75 (Gateway Editions, Regncry 

Press 1956, 1998 prig.). 
40 BLACKSTONE, supra nolc 28, al *438. 
41 Id. at *438-39. 



382 REGENT JOURNAL OF INTERNATIONAL LAW [Vol. 7 

the world, if he afterward entirely neglects his culture and edu-
cation, and suffers him to grow up like a mere beast, to lead a 
life useless to others, and shameful to himself. 42 

Furthermore, parents are admonished in scripture to train up their 
children in the way they should go,43 and to discipline them when they 
do wrong.44 The Mosaic Law explicitly conferred on parents the duty 
to teach their children,45 a charge later affirmed in the writings of King 
Solomon.46 

Thus, historically, the duty of parents to their children was under-
stood to be one of maintenance, protection, and education. Children 
are born completely helpless and require assistance in every area of 
their lives. It is the parents' duty to see that their child's needs are ade-
quately met. 

B. Jurisdiction of the State 

In determining the extent of the state's authority and the bounda-
ries of its jurisdiction, one must look to the source from which it is 
derived and the purpose for which it is conferred. It has been argued, 
very strongly and quite persuasively, that a government's authority to 
use state power comes from the people.47 Ultimately, however, the 
authority of the state is derived from a source that runs even deeper 
than the consent of the governed-the laws of nature and of nature's 
God. 48 Even though it is man that sets the state in place, government is 
a directive from God, and thus it is from Him that the state derives its 

42 ld. 
43 Judge Roy Moore explains: 
The duty to provide an education for one's child springs directly from the 
biblical requirement to "[t]rain up a child in the way he should go: and 
when he is old, he will not depart from it" [Proverbs 22:6]. In Deuteronomy 
6:7, we are taught the necessity of teaching God's law "diligently unto thy 
children," and in Ephesians 6:4 to ''bring them up in the nurture and admo-
nition of the Lord." 

Moore, supra note 27. 
44 See Proverbs 10:13; 22:6, 15; 23:13-14; 29:15. 
45 Deuteronomy 6:6-7: "These commandments that I give you today are to be 

upon your hearts. Impress them on your children. Talk about them when you sit at 
home and when you walk along the road, when you lie down and when you get up." 

46 Proverbs 22:6: "Train up a child in the way he should go." 
47 See THE DECLARATION OF INDEPENDENCE para. 2 (U.S. 1776) ("Govern-

ments are instituted among Men, deriving their just powers from the consent of the 
governed."). 

48 ld. 
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authority.49 Indeed, it is an unalterable principle that "governments 
were instituted of God for the benefit of man; and that he holds men 
accountable for their acts in relation to them, both in making laws and 
administering them, for the good and safety of society."50 

Sir Edward Coke, Lord Chief Justice of the Common Pleas of 
England and one of the most eminent jurists in all of English history, 
also showed his belief in this principle: 

[T]o command and to obey is of nature, and that magistracy is 
of nature: for whatsoever is necessary and profitable for the 
preservation of the society of man is due by the law of nature: 
but magistracy and government are necessary and profitable 
for the preservation of the society of man; therefore magistracy 
and government are of nature. "51 

The confusion over the proper role of the state is not hidden, for it 
is held out openly to be many things by many people. With the variety 
of functions the state performs and the extensiveness to which the state 
reaches into the everyday lives of citizens, it is easy to understand how 
the central and proper role of the state has become clouded and hard to 
decipher. Because of the convoluted nature of the state's intricate and 
complex interaction with society, those running the state often allow it 
to overstep its boundaries and impinge upon areas outside its jurisdic-
tion. However, despite the confusion, the state's original purpose can 

49 See Romans 13:1-7: 
I. Everyone must submit himself to the governing authorities, for there is 
no authority except that which God has established. The authorities that ex-
ist have been established by God. 
2. Consequently, he who rebels against the authority is rebelling against 
what God has instituted, and those who do so will bring judgment on them-
selves. 
3. For rulers hold no terror for those who do right, but for those who do 
wrong. Do you want lo be free from fear of the one in authority? Then do 
what is right and he will commend you. 
4. For he is God's servant lo do you good. But if you do wrong, be afraid, 
for he does not bear the sword for nothing. He is God's servant, an agent of 
wrath to bring punishment on the wrongdoer. 
5. Therefore, it is necessary to submit to the authorities, not only because 
of possible punishment but also because of conscience. 
6. This is also why you pay laxes, for the authorities are God's servants, 
who give their full time to governing. 
7. Give everyone what you owe him: If you owe taxes, pay taxes; if reve-
nue, then revenue; if respect, then respect; if honor, then honor. 

50 Benson, supra note 22. 
51 Calvin's Case, 7 Coke's Reports I (/610), in ls HIGHER LAW COMMON 

LAW? 35, 36 (Jeffrey A. Brauch ed., !st ed. 1999). 
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be boiled down to something quite simple-the preservation and order 
of society. 

James Madison, the famous American statesman, said it well: "If 
men were angels, no government would be necessary. If angels were 
to govern men, neither external nor internal controls on government 
would be necessary. "52 Humans are fallen beings with a disposition 
towards wrongdoing53 -they are not angels. For this reason, a structure 
is needed to keep man's actions in check and to hold him accountable 
in his actions towards others. The state accomplishes this by enacting 
laws to govern the people. 

St. Thomas Aquinas explained that "law ... is nothing else than an 
ordinance of reason for the common good, made by him who has care 
of the community, and promulgated."54 Henrici de Bracton, a judge of 
the King's Bench and the first to pen a systematic statement of the 
English law, 55 declared that law "in the special sense ... signifies a 
rightful warrant, enjoining what is honest, forbidding the contrary."56 

Therefore, law-the means by which a state maintains order in so-
ciety and preserves freedom for its citizens-is directed to command 
what is right and forbid what is wrong. The state accomplishes its role 
through enacting and promulgating laws for the safety of citizens and 
enforcing those laws by providing consequences to those who neglect 
to keep them. To summarize, the state is mandated by God, instituted 
by man, and is for the sole purpose of furthering the order and preser-
vation of society. 

C. Best Interest of the Child: The Intersection of Jurisdictional Roles 

Although the dichotomy of family and state results from the dis-
tinct duties inherent in each, the responsibility of the state to maintain 
order sometimes overlaps with the parental duties of child rearing. The 
state's duty to maintain order is accomplished largely by providing 

52 THE FEDERALIST No. 51, at 372 (James Madison) (Cynthia Brantley John-
son ed., 2004). 

53 See Genesis 3. 
54 Peter Kreeft, A Summa of the Summa: The Essential Philosophical Pas-

sages of St. Thomas Aquinas' Summa Theologica Edited and Explained for Begin-
ners, in Is HIGHER LAW COMMON LA w? 20, 21 (Jeffrey A. Brauch ]st ed., 1999). 

55 UCL Library Services - Special Collections - A Box of Useful Knowledge, 
http://www.ucl.ac.uk/Library/special-coll/law2006.shtml (last visited September 20, 
2010). 

56 Henrici de Bracton, De Legibus et Consuetudinibus Angliae (The Laws and 
Customs of England), in IS HIGHER LAW COMMON LAW? 33, 33 (Jeffery A. Brauch 
1st ed. 1999). 
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protection to its citizens from harmful acts of others. Although the 
familial jurisdiction allows parents broad authority to raise their chil-
dren, there are times when parents neglect their duties to the detriment 
of their children. It is quite clear that "the highest and best interests of 
any and every child ... are to have a mom and a dad married to each 
other who have a right to protect what they deem to be the very best 
for that child."57 However, there are times when "parents' rights may 
seem to be in direct opposition to the best interest of the child."58 

Even though it is best to sweep a floor using a broom, there may 
come a point when the bristles have deteriorated to the point where it 
would be better to use something else instead. In such a case, a brush 
made for painting, although not designed for sweeping, may be better 
for the floor-and a more effective sweeping tool-than using the dete-
riorated broom. In the same way, there are instances when parents 
have deteriorated in their duties to their children to the point where it 
would be in the best interest of the child for the state to step in and 
assume the position of the parent. This is encompassed in the legal 
doctrine of parens patriae, which allows the state to pursue the best 
interest of the child when the parents will not.59 

For example, if a parent fails to provide for his child's basic neces-
sities so that the child becomes malnourished and harmfully exposed, 
this failure to maintain the child allows for the state to intervene on 
behalf of the child to make sure that the child is provided with neces-
sary food, clothing, and shelter. If a parent fails to protect the child 
from physical danger by subjecting the child to that danger or is him-
self the source of that danger, the state may intervene to prevent such 
abuse. Also, if a parent fails to properly educate his child or see that 
the child is educated, the state may intervene and provide mandatory 
education laws.60 

"Raising a child is not the job of the law, but when necessary, the 
law becomes a substitute parent. The law can merely set the outer 
boundaries for legal families and state appointed families to keep the 

57 L.M. KOHM, FAMILY MANIFESTO: WHAT WENT WRONG WITH THE MORAL 
BASIS FOR THE FAMILY AND HOW TO RESTORE IT 115-16 (2006). 

58 Id. at 115. 
59 Id. at 116. 
60 One must be careful lo distinguish mandatory education and n1andatory 

public education. While the former is a remedy for a defect in the parental role, the 
latter is a tyrannical abuse of power often used to indoctrinate children with harmful 
philosophies. See LOUIS F. BUDENZ, THE TECHNIQUES OF COMMUNISM 208-48 (Arno 
Press Inc., 1977). 
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interests of the child foremost."61 Although it is not the original design 
for the state to place itself in a parental position, sometimes it is 
needed to ensure that a child's best interests are furthered. Only when 
the parents defect in the duties may the doctrine of parens patriae be 
used. 

PART II- WHERE HA VE WE COME FROM? A HISTORY 
OF CHILD RIGHTS 

"Rights are an explosive topic,"62 and children's rights are no ex-
ception. Despite this, it is largely agreed that the family plays a very 
important role in the life of the child. The family unit, being vital to 
the development of children and the success of any community, is rec-
ognized internationally as being "[t]he fundamental nuclear compo-
nent of any society. "63 Indeed, the President of the United Nations 
General Assembly has stated: "Recognizing the oneness of humanity 
and the family as its basic building-block, the family remains the most 
effective institution to nurture the values of mutual respect, tolerance 
and spirituality in our future generations."64 The degree of rights af-
forded children internationally has developed quite extensively over 
the years and has had a large impact upon the family's jurisdictional 
responsibilities in raising children. 

A. Geneva Declaration of the Rights of the Child of 1924 

The world was still reeling in the aftereffects of World War I when 
the Geneva Convention put forth the Declaration of the Rights of the 
Child in 1924 (Declaration of 1924).65 The repercussions of WWI 
were great: homes were destroyed, parents were killed, and children 
were abandoned with nowhere to go.66 It was against this backdrop 
that the drafters of the Declaration of 1924 saw the need to guard chi!-

61 KOHM, supra note 57, at 116. 
62 Richard Reid, Children's Rights: Radical Remedies for Critical Needs, in 

JUSTICE FOR CHILDREN 19 (Stewart Asquith & Malcolm Hill eds., Martinus Nijhoff 
1994). 

63 Jan Ka van, President, United Nations Gen. Assembly, Speech given on the 
International Day of Families (May 15, 2003), available at http://www. 
un.org/ga/prcsident/57 /pages/speeches/statement0305 l 5-FamiliesDay .htm. 

64 Id. 
65 Geneva Declaration of the Rights of the Child, League of Nations O.J. 

Spec. Supp. 21, at 43 (Sept. 26, 1924) [hereinafter Declaration of 1924J. 
66 Dallas Miller, International Human Rights and the Family, OBCL & GOV'T 

POL, 63, 68 (2003). 
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dren' s needs of care and protection. 67 Seeing how the War had left 
children neglected, the drafters geared the document largely towards 
caring for and protecting children who lost their natural providers and 
protectors-their parents. 68 Seeking to provide for these vulnerable 
members of society, the document boldly declared that mankind "owes 
to the child the best that it has to give."69 The Declaration of 1924 pro-
claimed that "the child must be the first to receive relief in times of 
distress."70 In addition, the document stated that "[t]he child that is 
hungry must be fed," "the child that is sick must be nursed," and the 
"delinquent" and "orphaned" must be cared for. 71 

By its original design, the Declaration of 1924 was to help needy 
children who lost their parents during the War. Although it encouraged 
state parties to take upon themselves duties naturally placed upon the 
parents, it did so only in the context of caring for and protecting those 
children who are left without the care and protection they require. The 
Declaration of 1924 did not affect families still intact and therefore did 
nothing to impede the family's jurisdictional role in raising the child. 

B. The Universal Declaration of Human Rights 

Adopted and proclaimed on December 10, 1948, the Universal 
Declaration of Human Rights (Universal Declaration) was created on-
ly three years after the end of World War II. 72 In response to the mil-
lions of people who died in battle and in concentration camps, the 
Universal Declaration begins by proclaiming that "the inherent dignity 
and ... the equal and inalienable rights of all members of the human 
family is the foundation of freedom, justice and peace in the world."73 

The Universal Declaration also asserts itself as "a common standard of 
achievement for all peoples and all nations." 74 

While containing some controversial provisions, such as stating 
that "[e]veryone has the right to rest and leisure, including reasonable 
limitation of working hours and periodic holidays with pay,"75 the 
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68 
See Hafen & Hafen, supra note 21, at 458. 
Id. 

69 Declaration of 1924, supra note 65, pmbl. 
70 Id. § 3. 
71 Id. § 2. 
72 Universal Declaration of Human Rights, G.A. Res. 217A (III), at 71, U.N. 

GAOR, 3d Sess., l 77th plen. mtg., U.N. Doc Af8 l O (Dec. 8, 1948). 
73 Id. at pmbl. 
74 Id. 
75 Id. art. 24. 
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right to protection against unemployment, 76 and the right to social se-
curity, 77 the Universal Declaration correctly recognizes the importance 
of the family in society. Indeed, in addition to providing for the human 
rights of individuals, the Universal Declaration specifically states 
"[t]he family is the natural and fundamental group unit of society and 
is entitled to protection by society and the State." 78 In furtherance of 
this, it provides that "[m]en and women of full age ... [have] the right 
to marry and to found a family."79 Recognizing the role of the family 
as a separate unit, the Universal Declaration states that "[n]o one shall 
be subjected to arbitrary interference with his privacy, family, home, 
or correspondence."80 

Furthermore, while the Universal Declaration states that elemen-
tary education shall be free and mandatory,81 it places all other deci-
sions affecting a child's education with the parents. 82 Indeed, it explic-
itly states: "Parents have a prior right to choose the kind of education 
that shall be given to their children."83 In doing this, the Universal 
Declaration encourages parents to fulfill their duty to be involved in 
the child's education and training. 

C. Declaration of the Rights of the Child-1959 

Springing from the Declaration of 1924 and the Universal Declara-
tion of Human Rights, the United Nations General Assembly pro-
claimed the Declaration of the Rights of the Child (Declaration of 
1959) on November 20, 1959.84 Maintaining a hold upon the principle 
that "mankind owes to the child the best it has to give, "85 the Declara-
tion of 1959 reiterates some of the provisions stated in previous docu-
ments86 but goes further to expound upon specific rights granted to 
children. 
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Id. art. 23. 
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The Declaration of 1959 entitles the child "to a name and national-
ity" from birth87 and provides that society "shall have the duty to ex-
tend particular care to children without a family and those without 
adequate means of support."88 In addition, the Declaration of 1959, 
like the Universal Declaration, mandates free and compulsory elemen-
tary education. 89 In doing so, however, it makes clear this lies within 
the family's jurisdiction by stating that though "[t]he best interests of 
the child shall be the guiding principle of those responsible for his 
education and guidance; that responsibility lies in the first place with 
his parents."90 Thus, the Declaration of 1959 did not attempt to com-
mandeer parental responsibilities from parents; rather, it outlined the 
parental role within the jurisdiction of the family and encouraged par-
ents to fulfill their natural duties. 

D. International Covenant on Civil and Political Rights 

The International Covenant on Civil and Political Rights (ICCPR) 
was adopted on December 16, 1966 but did not enter into force until 
ten years later on March 23, 1976.91 Although geared more towards 
civil political rights and freedoms than children's rights, the ICCPR 
adopted much of the same language from earlier human rights docu-
ments regarding the importance of the family and its role in providing 
protection for children as the more vulnerable members of its unit. 

The ICCPR "restated the principle that the family is the natural 
and fundamental group unit of society and reaffirmed the right to mar-
ry and found a family."92 It also reiterated that every child is entitled to 
have-without any discrimination as to race, color, sex, language, relig-
ion, national or social origin, property, or birth93-the right to protec-
tion,94 a name,95 and a nationality.96 In addition, the ICCPR also af-

respectively. Declaration of 1924, supra note 65, paras. 1-5; Declaration of 1959, 
supra note 84, paras. 2, 5, 6, 8, 9, and JO. 

87 Declaration of 1959, supra note 84, para. 3. 
88 Id. para. 6. 
89 id. para. 7. 
90 Id. 
91 International Covenant on Civil and Political Rights, G.A. Res. 2200A 

(XX!), U.N. Doc. N6316 (Dec. 16, 1966) [hereinafter ICCPR] (entered into force 
Mar. 23, 1976). 
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fords parents, or legal guardians, the freedom to raise their children 
according to their religious and moral convictions.97 The ICCPR made 
a new addition, however, with the subject of dissolution of marriage, 
stipulating that "[i]n the case of dissolution, provision shall be made 
for the necessary protection of any children."9 

Additionally, the ICCPR provides measures for the implementa-
tion and enforcement of its provisions-unlike the other documents 
granting these same rights and protections. It creates a committee that 
reviews the progress of state parties in conforming to its stated goals, 
and provides measures to be taken against those who fail to fulfill their 
obligations. 99 

As evidenced by the ICCPR, even as late as 1966 the international 
community had a grasp on the importance of the organic family unit to 
the development of a child and the formation of society. 

PART III- WHERE WE ARE Now: CHILD RIGHTS AS THEY 
CURRENTLY STAND 

A The United Nations Convention on the Rights of the Child 

The most recent international treaty relating to children's rights is 
the United Nations Convention on the Rights of the Child (CRC).wo 
Adopted unanimously by the General Assembly of the United Nations 
on November 20, 1989 and having entered into force on September 2, 
1990, 101 the CRC is one of the most controversial documents ever 
drafted on this issue. Some uphold it is "one of the most important 
human 1ights instruments ever adopted by the international commu-
nity."102 Such proponents claim the CRC is significant and "unique 
because it protects the broadest scope of fundamental human rights 
ever brought together within one treaty." 103 Others, however, claim the 
CRC "is the most disastrous international instrument ever devised in 
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Id. arl. 18 § 3-4. 
Id. art. 23 § 4. 
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JOO United Nations Convention on the Rights of the Child, G.A. Res. 44/25, 
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2, 1990). 
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Martinus Nijhoff 1992). 

102 Id. at ix. 
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relation to the family," saying "[i]t is the worst-case scenario."104 Such 
opponents describe the CRC as a "wolf in sheep's clothing" 105 that 
"substantially undermine[s] the authority of parents to exercise vitally 
important responsibilities toward their children." 106 

This strong disagreement stems from the CRC venturing into pre-
viously unoccupied and deliberately uncharted waters. While other 
declarations and treaties deal primarily with the care and protection 
rights of children, the CRC consciously moves beyond this to afford 
children "autonomy-based individual personality rights." 107 

The CRC asserts the family is "the fundamental group of society 
and the natural environment for the frowth and well-being of all its 
members and particularly children." 10 In furtherance of this, it claims 
to give "the necessary protection and assistance [to the family] so that 
it can fully assume its responsibilities within the community." 109 In 
actuality, however, it usurps the familial jurisdiction by instituting a 
"best interest of the child" test and placing the power to decide such 
with the state. 110 

In addition, the CRC places upon state parties the responsibility to 
"ensure to the maximum extent possible the survival and development 
of the child," 111 a duty that should lie first with the parents. The CRC 
further encroaches upon the family by stipulating that state parties 
must allow children freedom to "receive and impart information and 
ideas of all kinds, regardless of frontiers, either orally, in writing or in 
print, in the form of art, or through any other media of the child's 
choice." 112 The CRC also gives the child a right to freely associate 
with whomever he wishes. 113 Not only does this allow children to in-
dulge their minds with harmful information and gather with others 
doing the same, but this newly created "right" of the child is to be en-
forced against the natural duty of parents to keep their children away 
from harmful things. 114 

104 Miller, supra note 66, at 69. 
,os Parents' Rights, http://www.angelfire.com/ar/jotsntilles/ (last visited Sept. 
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The CRC also address the child's right to receive education_ll5 

Similar to previous declarations, the CRC provides that primary edu-
cation shall be free and compulsory. 116 However, it differs from all 
former treaties in that it makes no mention of the parental responsibil-
ity to make decisions regarding education on the child's behalf. In fail-
ing to account for this, the CRC allows state parties to assume this 
parental duty and mandate compulsory public education. 117 

Similar to the ICCPR, the CRC seeks to enforce the agreement set 
forth within it u~on state parties by setting up a committee to carry out 
its provisions. 11 It also requires state parties to submit reports "on 
measures they have adopted which give effect to the rights recog-
nized" in the CRC, and "on the progress made on the enjoyment of 
those rights." 119 

The CRC takes duties originally designed for parents and places 
them with the state. In doing so, it allows a state party to reach past its 
proper jurisdictional role and regulate within the realm of the family 
whether or not such regulation is actually needed. 

B. A Better Approach to Children's Rights 

The prevailing answer activists within the children's rights move-
ment give to the problems children face is that the state must be more 
proactive. While sounding noble and just on its face, before pursuing 
this path it must be determined whether this is a proper thing for the 
state to do. Everything is most effective when used in the capacity for 
which it was designed. 

The proponents of the CRC see the state and family as having no 
defined jurisdictional roles and, as a result, advocate for the state to do 
all it can to further children's rights. However, state regulations often 
come at the expense of harming families in which the parents are ful-
filling their proper duties to their children. The CRC is a direct exam-
ple of this. 

Rather than advocating autonomous rights for children, it would be 
better for the child, as well as for the family and state, to support and 

115 
116 

CRC, supra note 100, art. 28-29. 
Id. art. 28. 

117 Compulsory public education is a major attack upon the parental role and 
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encourage parents in their natural duties and responsibilities towards 
their children. 

Yes, the law protects children. But law ... cannot give them 
something which, being children, they do not have by nature 
the ability to exercise. The right to autonomy, to view the 
world as you want to, is only properly enjoyed by adults. 
While prudent parenting includes efforts to inform and help 
children understand the world about them, responsible parent-
ing also demands that children be taught right from wrong. 120 

CONCLUSION 

Children's minority status, which limits their ability to make cer-
tain choices, "is not a way of discriminating against" them, but "a way 
of protecting them, and society, from the long-term consequences of a 
child's immature choices and from exploitation by those who would 
take advantage of a child's unique vulnerability." 121 It is within the 
role of the family that the child is best cared for, nurtured, and devel-
oped into a responsible person to the benefit of all. When the state 
takes over parental responsibilities, it is attempting something it is not 
designed for or equipped to do. It is best to leave parental duties, as 
much as possible, to those for whom they were intended. 

120 Thomas W. Washburne, The Boundaries of Parental 
Response to Rob Reich of Stanford University, April 
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121 Hafen & Hafen, supra note 21, al 461. 
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