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INTRODUCTION 

The retirement landscape is rapidly changing from what it 
was twenty years ago. Before the 1980s, defined benefit 
plans were the norm and workers could count on their life
long employer to support them in retirement as loyally as the 
worker had supported the employer during his working 
years. But with the introduction of defined contribution 
plans in the early 1980s, an increasingly mobile workforce, 
and an ever-increasing life expectancy, the days of employer
guaranteed annuities are becoming nothing more than a 
pleasant memory. 

In the face of a rock-bottom national savings rate, 1 long
term insolvency of Social Security,2 soaring debt and the re
cent economic recession,3 today's workers face a bleak 
retirement landscape. The goal of this article is to consider 
the issues facing the current pension system and propose dif
ferent ways to reform and improve it to address those issues. 
The underlying assumption of this article is that by objec
tively and thoughtfully analyzing the available data a 
workable and effective plan can be designed and imple
mented to provide the best possible retirement option for 
workers in the least burdensome way. 
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1. See Selena Maranjian, Our National Savings Rate is Embarrassing, THE 

MOTLEY FooL, Jan. 17, 2007, http://w\vw.fool.com/personal-finance/retiremenU2007/ 
O 1/17 /our-national-savings-rate-is-embarrassing.as px. 

2. THE 2008 ANNUAL REPORT OF THE BOARD OF TRUSTEES OF THE FEDERAL 0LD

AGE AND SURVIVORS INSURANCE AND FEDERAL DISABILITY INSURANCE TRUST FuNDS, 

H.R. Doc. No. 110-104 7-8 (2008), http://www.ssa.gov/OACT!rR!l'R08/tr08.pdf 
[hereinafter ANNUAL REPORT]. 

3. Chris Isidore, It's Official: Recession Since Dec. '07, CNN1'loNEY.coM, Dec. 
1, 2008, http://money.cnn.com/2008/12/01/news/economy/recession/index.htm. 
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This article explores the issues surrounding pension reform 
in four parts. Part I discusses the current sources of retire
ment savings and their relative prevalence. Part II outlines 
some of the basic problems facing the current landscape. 
Part III presents a model framework for what a strong pen
sion reform plan looks like in light of the problems presented 
in Part II. Part IV presents several proposed pension reform 
theories and measures them against the model framework. 

l. THE CURRENT LANDSCAPE 

A. Sources of Retirement Savings 

Currently, separate retirement plans are available in the 
public and private sectors. The public sector comprises full
time government employees on the national, state, and local 
levels.• The private sector consists of everyone else. 

Retirement plans available to public sector employees are 
paid by either the federal, state, or local government and gen
erally consist of either a defined benefit or defined 
contribution plan or some combination of the two.5 These 
plan types are described in detail below. As of November 
2008, the federal government employed 1.9 million workers.6 

Public sector pension plans will always be provided by the 
government and are therefore not subject to most of the is
sues discussed in this article. Thus, the focus of this article is 
the private pension system and reform proposals designed to 
meet the unique needs of a private system. 

Retirement plans available to workers in the private sector 
are also divided into defined benefit plans and defined contri
bution plans. Defined benefit plans pay a guaranteed 

4. BusinessDictionary.com, Public Sector, http://www.businessdictionary.com/ 
definition/public~sector.html (last visited Jan. 20, 2010). 

5. 0LNIA 8. MITCHELL & EDWIN C. HUSTEAD, PENSIONS IN THE PuBLlC SECTOR 

68-69 (2001); Carrie Lips, State and Local Government Retirement Programs: 
Lessons in Alternatives to Social Security, THE CATO PROJECT oN Soc. 8Ec. 
PRIVATIZATION, Mar.17, 1999, at 2, available at http://www.cato.org/pubs/ssps/ssp16. 
pdf. 

6. U.S. Dept. of Labor, Bureau of Labor Statistics, Career Guide to Industries: 
Federal Government, 2010-11 ed., http://www.b1s.gov/oco/cg/cgs041.htm (last visited 
Jan. 20, 2010). This number excludes employees of the postal service and, for 
national security reasons, employees of the CIA, National Security Agency, Defense 
Intelligence Agency, and National Imagery and Mapping Agency. Id. 
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monthly benefit for life, and the amount is usually calculated 
using factors such as the employee's salary, age at retire
ment, and number of years with the company.7 When the 
amount is determined by these factors, the terminal earnings 
formula is most often used.8 This formula usually uses the 
employee's highest average salary of any consecutive five 
years and multiplies it by an average of 1.5% multiplied by 
the total number of years ofservice. 9 This means that an em
ployee who worked full time for a company for thirty years 
and earned a maximum salary of $40,000 for five consecutive 
years would receive a benefit of ($40,000 x (.015 x 30)) = 
$18,000 annually. This type of benefit along with Old Age, 
Survivors, and Disability Insurance ("Social Security") pay
ments were what a majority of covered employees counted on 
for retirement thirty years ago.10 Now, the retirement land
scape has dramatically changed, largely due to employers' 
introduction of defined contribution plans in the early 
1980s.11 

Defined contribution plans pay a monthly benefit based on 
the total amount of contributions made by the employee, and, 
in the case of some employer-sponsored plans, matching con
tributions made by the employer. 12 The 401(k) plan is the 
most common type of private retirement plan offered by em
ployers and utilized by employees.13 A 40l(k) plan allows 

7. U.S. DEPT. OF LABOR, EMPLOYEE BENEFITS SEC. ADMIN., WHAT You SHOULD 

KNo,v AnouT YouR RETIREMENT PLAN 3 (2006), \V\V\V.dol.gov/ebsa/pdf/wyskgreen 
book.pdf. 

8. Bryandt Rose Dickerson, Compensation and Worhing Conditions: Percent of 
Participants in Defined Benefit Plans by Types and Periods of Earnings, Full Time 
E1nployees, 1997-2000, U.S. DEPT. OF LABOR, BUREAU OF LABOR STATISTICS, July 29, 
2003, http://w,vw.bls.gov/opub/c,vc/cm20030710tb01.htm. 

9. Id. 
10. See Stephen P. lvicCourt, Defined Benefit and Defined Contribution Plans: A 

History, Market Overview, and Comparative Analysis, BENEFITS & COMP. Drc., Feb. 
2006, at 2, http://WW\v.ifebp.org/PDF/webexclusive/06feb.pdf. 

11. EMPLOYl\lENT BENEFIT RESEARCH INST., FACTS FRO?\! EBRI, HISTORY OF 
401(K) PLANS: AN UPDATE 1-2 (2005), http://W\V\v.ebri.org/pdf/publications/facts/ 
0205fact.a.pdf. The IRS created the original section 40l(k) in 1978, but it was not 
broadly adopted by employers until the 1980's. Id. 

12. U.S. DEPT, OF LABOR, supra note 7. 
13. U.S. Gov'T ACCOUNTABILITY OFFICE, PRIVATE PENSIONS: INCREASED 

RELIANCE ON 401(K) PLANS CALLS FOR BETTER lNFORMA'l'ION ON FEES, SEC. 'WHAT 
GAO FouND" (2007), http://W\V\v.gao.gov/ne,v.items/d07530t.pdf. In 2005, 711,000 
defined contribution plans were sponsored by employers \Vhereas only 41,000 
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employees to contribute up to a fixed amount of their annual 
income tax-deferred.14 In essence, the employee can decide 
what amount of his wages he would like to defer to his retire
ment plan, and his employer will withhold that amount from 
the employee's paycheck and deposit it into the company's 
401(k) plan. For 2009-10, this contribution limit is 
$16,500.15 Contributions are still counted as income for pur
poses of the Social Security and Medicare taxes ("payroll tax") 
but are not subject to federal income tax until the money is 
withdrawn from the account.16 The money in the 401(k) may 
not be withdrawn before the employee reaches the age of 59 
1/2 without incurring a 10% penalty, subject to certain 
exceptions. 17 

Nearly as popular as the employer-sponsored 401(k)-type 
plan is the Individual Retirement Account ("IRA").18 An IRA 
is a personal investment vehicle that contains only contribu
tions from the owner and is not sponsored by an employer.19 

There are two major types ofIRA plans: traditional IRAs and 
Roth IRAs.20 Traditional IRAs work in basically the same 
way as a 401(k) plan. An owner can contribute a portion of 
his earned income without paying federal income tax on that 
contribution until he withdraws the money from the IRA.21 

Roth IRAs are almost the exact opposite of Traditional 
IRAs. Contributions to Roths are not tax-deferred; however, 
withdrawals are tax-free and the only early withdrawal pen-

defined benefit plans were still in existence. Id.; EMPLOYlvlENT BENEFIT RESEARCH 

INST., #118: Worker's Primary Retirement Plan Type Fast Facts (Apr. 2, 2009), http:// 
www.ebri.org/pdfJFFE118.2April09.Final.pdf. In this study, 67.lo/o of all workers 
participating in an employment·based plan considered a 401(k)·type plan to be their 
primary plan in 2006. Id. 

14. I.RC. § 401(k)(2)(A) (2009). 
15. IRS.gov, 401(k) Resource Guide.Plan Participants·Limitation on Elective 

Deferrals, h ttp://w,vw .irs .gov/retirement/participant/ article/0 ,,id= 1517 86, 00 .html 
(last visited Feb. 3, 2010). $16,500 is the regular limit; those aged 50 and older at 
end of tax year may be allowed to make "catch-up contributions" in addition to the 
normal $16,500. Id. 

16. EMPLOYMENT BENEFIT RESEARCH INST., supra note 13. 

17. I.RC. § 72(t)(l)-(2). 
18. CRAIG COPELAND, EMPLOYMENT BENEFIT RESEARCH INST., OWNERSHIP OF 

INDIVIDUAL RET. AccouNTS (IRAs) AND 401(K)-TYPE PLANs, 2-3 in 29 NOTES No. 5 

(May 2008), http://www.ebri.org/pdfi'EBR!_Notes_05-2008.pdf. 
19. I.RC. § 408(a). 
20. I.RC. §§ 408(a), 408A(a)-(b). 
21. I.RC. § 408(d)(l), (e)(l). 
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alty applies to withdrawals within the first five years of the 
existence of the account.22 Certain income limits apply for 
individuals to be eligible to open a Roth IRA. Participation is 
limited or phased out altogether at certain income levels. For 
2010, these limits are $105,000 to $120,000 for single individ
uals and $167,000 to $177,000 for married couples.23 

As of 2005, employers sponsored 711,000 defined contribu
tion plans compared to only 41,000 defined benefit plans 
indicating that defined benefit plans are becoming the rare 
exception rather than the rule.24 These numbers do not re
flect the number of active participants, but only the number 
of existing plans. An "active participant" in a 401(k) plan is 
one who made a tax-deferred contribution in the year in ques
tion. 25 In 2000, employers sponsored around 325,000 401(k) 
plans that contained $1.8 trillion in assets with 42 million 
active participants.26 

In addition to defined benefit and defined contribution 
plans, another major component of private retirement sup
port is Social Security. Social Security was enacted as a pay
as-you-go system and is funded by the payroll tax. A pay-as
you-go system means that current retirees' benefits are paid 
from each year's payroll tax revenue collected from current 
employees. Currently, the payroll tax is comprised of6.2% of 
the employee's income and a matching 6.2% paid by the em
ployer.27 Individuals born after 1959 begin collecting Social 
Security benefits at age 67 assuming they have worked for 
ten years earning at least $4,000 per year.28 Reduced bene-

22. I.R.C. § 408A(c)(l), (d)(l). 
23. IRS.gov, Publication 590, Ch. 2 Roth IRAs, http://,vw\v.irs.gov/publications/ 

p590/ch02.html (last visited Feb. 3, 2010). Note, ho,vever, that beginning in 2010 
the income limits do not apply to a conversion ofa non-Roth IRA to a Roth IRA. Tax 
Increase Prevention and Reconciliation Act of 2005, 120 81'AT. 345, 365 § 512 (2006). 

24. U.S. Gov'T AccOUNTABILITY OFFICE, supra note 13. 
25. Denise Appleby, Are You an Active Participant?, INVESTOPEDIA, Jan. 2007, 

http://investopedia.com/articles/retirement/05/032305.asp. 
26. James J. Choi et al., Defined Contribution Pensions: Plan Rules, Participant 

Decisions, and the Path of Least Resistance, 16 TAX POLICY AND TI-IE EcoN. 67, 67 
(2002), available at http://,vw,v.north,vestern.edu/ipr/jcpr/workingpapersAvpfiles/ 
choi_laibson_madrian_metrick_2.pdf. 

27. ANNUAL REPORT, supra note 2, at 133 tbl. VI.AI. 
28. Soc. SEC. AnMIN., UNDERSTANDING TI-IE BENEFITS, Pus. No. 05-10024 8-9 

(2010), http://www.ssa.gov/pubs/10024.pdf. 
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fits may be collected beginning at age 62 if preferred.29 In 
addition to old age benefits, Social Security provides survivor 
and disability benefits in certain situations. 30 Social Security 
has a completely separate budget from that of the federal 
government.31 By law, however, any surplus from revenue 
must be loaned to the federal government. 32 As of 2007, the 
surplus, known as the "Trust Fund," totaled $2.24 trillion, all 
of which was duly loaned to the federal government.33 

As of 2008, Social Security comprised 50% or more of the 
income of 52% of married and 72% of unmarried benefi
ciaries34 and 90% or more of the income of 20% of married 
and 41% of unmarried beneficiaries.35 The average annual 
benefit paid by Social Security to individuals over age 65 in 
2008 was $12,859.36 Depending on the income level of the 
individual receiving benefits, a percentage of the benefits 
may be subject to income tax.37 

B. Current View of Retirement 

According to the Employee Benefit Research Institute, only 
13% of individuals are ''very confident" that they will have 
enough money to fund a "comfortable retirement" and only 
20% say that they are very confident about "having a finan-

29. Id. at 10. 
30. Id. at 11-12. 
31. ANNUAL REPORT, supra note 2, at 131. 
32. Soc. Sec. Adroin., Trust Fund FAQs, How are the trust funds invested?, 

http://www.ssa.gov/OACT/ProgData/fundFAQ.html. 
33. ANNUAL REPORT, supra note 2, at 2. The government's estimated liability to 

the Trust Fund in 2017 (the year benefits are projected to exceed revenue) is $3.51 
trillion. See id. at app. F, tbl. VI.F7, OPERATIONS OF THE COMBINED OASI AND DI 
TRUST FUNDS IN CONSTANT 2008 DOLLARS CALENDAR YEARS 2008-85, INTERMEDIATE 

AssuMPTIONS (listing $3.5ltrillion as assets at the end of year 2017); Trust Fund 
FAQs, supra note 32, at What are the Social Security Trust Funds? and How are the 
trust funds invested? (stating that the trust funds hold the accumulated assets of the 
programs and that by law the excess income to the trust funds must be invested in 
securities backed by the United States Treasury). 

34. Soc. SEC. ADMIN., FAcT SHEET: SocIAL SECURITY 1 (2009), available at . 
http://,vww.ssa.gov/pressoffice/f actsheets/basicfact-al t. pdf. 

35. Id. 
36. U.S. CENSUS BUREAU, PINC-09, SOURCE OF lNCOIVIE IN 2008 - NUMBER WITH 

INCOME AND MEAN INCOME OF SPECIFIED TYPE IN 2008 OF PEOPLE 15 YEARS OLD AND 
OVER BY AGE, fucE, AND HISPANIC ORIGIN, AND SEX, BOTH SEXES 65 YEARS AND OVER, 
CURRENT POPULATION SURVEY, 2009 ANNUAL SOCIAL AND ECONOMIC SUPPLEMENT, 
http://ww,v.census.gov/hhes/www/cpstables/032009/perindnew09_006.htm. 

37. l.R.C. § 86(a)-(e). 
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cially secure retirement."38 The rest of the survey 
participants attributed their lack of confidence to factors such 
as the recent recession, inflation and the rising cost of liv
ing.39 Of those surveyed, 72% said that they expect to work 
into retirement although currently only 34% of retirees sur
veyed said that they actually worked for pay during 
retirement. 40 The workers who do not have confidence in a 
secure and comfortable retirement are responding by cutting 
expenses (81%), changing investment strategies (43%), and 
taking on extra hours or a second job (38%).41 

C. Decreasing Job and Retirement Security 

As discussed above, a small minority (13%) of individuals 
are "very confident" that they will be able to provide a com
fortable retirement for themselves while only 20% are very 
confident that they will have a financially secure retire
ment. 42 Additionally, only 44% of individuals surveyed have 
even attempted to calculate how much money they will actu
ally need to fund a comfortable retirement.43 Individual 
responses to this lack of security vary; however, a majority of 
those surveyed (81 %) have cut expenses.44 

II. PROBLEMS FACED BY THE CURRENT LANDSCAPE 

A. The Switch From Defined Benefit to Defined 
Contribution Plans 

In years past, an employee worked for the same company 
for his entire career and was provided with certain benefits 
accordingly.45 Frequently, one of those benefits was a defined 

38. RUTH !·!ELMAN ET AL., Ei\IPLOYEE BENEFIT RESEARCH INST. ISSUE BRIEF No. 
328, THE 2009 RETIREMENT CONFIDENCE SURVEY: ECONOMY DRIVES CONFIDENCE TO 

RECORD Lo,vs; :M..\NY LooKrNG To WonK LONGER 1 (Apr. 2009), http://ebri.org/pdf/ 
briefspdflEBRI_IB_ 4-2009_RCS1. pdf. 

39. Id. 
40. Id. 
41. Id. 
42. Id. 
43. Id. 
44. Id. 
45. See DAVID RA,JNES, Et11PLOYEE BENEFIT RESEARCH INST. IssuE BRIEF No. 249, 

AN EVOLVING PENSION SYSTEM: TRENDS IN DEFINED BENEFIT AND DEFINED 

CONTRIBUTION PLANS 27 (Sept. 2002), http://\v,v\v.ebri.org/pdf/briefspdf/0902ib.pdf. 
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benefit pension plan that provided the worker with a guaran
teed income during retirement. These defined benefit plans, 
however, have been rapidly disappearing in recent years due 
to financial constraints on maintaining them.46 Defined con
tribution plans have become more and more popular due in 
large pait to the much lower financial risk they impose on 
employers.47 This shift necessitates a paradigm change with 
regard to providing for retirement. Without a defined benefit 
plan, contributions to a retirement plan are not as likely to be 
automatic48 and will generally not be sufficient to provide for 
a comfortable retirement.49 Thus, current workers must look 
at pensions as almost solely their own responsibility and 
must save accordingly to ensure a comfortable retirement. 
Even if the worker saves enough to provide for his retire
ment, however, economic ups and downs provide no 
guarantees that his savings will remain intact until and 
throughout retirement.5o 

46. For instance, using the terminal earnings fOrmula set out earlier, ($40,000 x 
(.015 x 30)) = $18,000), employers who pay a yearly benefit of$18,000 to an employee 
\vho retires at age 67 (eligibility age for Social Security) and who lives until age 86 
(the average life expectancy of 65 year old in 2005) ,vill pay a total of $342,000 in 
benefits to someone who no longer ,vorks for them; if the employee lives until age 95, 
the employer will pay a total of $504,000. See NATIONAL CENTER FOR HEALTH 
STATISTICS, TABLE 26: LIFE EXPECTANCY AT BIRTH, AT 65 YEARS OF AGE, AND AT 75 
YEARS OF AGE, BY RACE AND 8Ex: UNITED STATES, SELECTED YEARS 1900-2005, in 
HEALTH, UNITED STATES, 2008 218 (2009), http://www.cdc.gov/nchs/data/hus/hus08. 
pdf#026. 

47. RAJNES, supra note 45, at 1. 
48. See Zack Phillips, Automatic Enrollment, Participation Steady in 401(k) 

Plans, Bus. INs., Oct. 19, 2009, http:/lww\v.businessinsurance.com/article/20091018/ 
ISSUE03/310189998#. Automatic enrollment is becoming the norm for employer
sponsored 401(k) plans; however, employees who do not have access to such plans or 
whose employers do not offer 401(k) plan are left solely responsible to save for their 
own retirement. Id. 

49. U.S. Gov'T. ACCOUNTABILITY OFFICE, PRNATE PENSIONS: Low DEFINED 
CONTRIBUTION PLAN SAVINGS MA_y POSE CHALLENGES '1'0 RETIREMENT SECURITY, 
ESPECIALLY FOR MANY Low-INCOME WORKERS 1, 30 (2007), http://\V\VW.gao.gov/new. 
items/d088.pdf. 

50. See, e.g., Emily Brandon & Katy Marquardt, How Did Your 401(k) Really 
Stack Up in 2008?, U.S. NEWS & WORLD REP., Feb. 12, 2009, http://www. 
usnews.com/money/personalfinance/retirementlarticles/2009/02/12/ho\v-did-your-
401k-really-stack-up-in-2008.html. 
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B. Financial Stability of Social Security 

According to recent calculations, Social Security's obliga
tions will begin exceeding its revenue in 2017.51 By 2041, the 
Trust Fund will be exhausted.52 This statement of the case is 
actually somewhat misleading because, as discussed above, 
the Trust Fund has all been loaned to the federal govern
ment53 and is therefore not actually available to pay benefits. 
Thus, there is no guarantee that the government will have 
the money to redeem the Treasury Bonds currently sitting in 
the Trust Fund.54 This means that the government must ei
ther enact "tweaks" such as small incremental increases in 
the payroll tax, a raise in retirement age, or a decrease in 
benefits; or it must bring about more radical reform geared 
towards solving the problem of insolvency in the long-run. 

C. Demographic Changes 

Current demographic changes are closely linked to the sol
vency of Social Security because, as noted earlier, it is a pay
as-you-go system. Due to the aging of the "Baby Boomers"55 

and a decreasing fertility rate, 56 the United States population 

51. ANNUAL REPORT, supra note 2, at 7. 

52. Id. at 8. 
53. Id. at 134. 
54. The United States government has run a budget deficit every year since 

1969 with the exceptions of the years 1998-2001. CoNG. BuoGET OFFICE, REVENUES, 
OUTLAYS, SURPLUSES, DEFICITS, AND DEBT HELD BY 'l'I-IE PUBLIC 1969-2008 1 (2009), 

http://\VWw.cbo.gov/ftpdocs/100xx/docl0014/March2009_HistoricalTables.pdf. The 
total government debt as of September 30, 2009 is $11,909,829,000,000. U.S. DEPT. 
OF THE TREAS., DEifi' POSITION AND ACTIVITY REPORT, http://\v\V\V.treasurydirect.gov/ 
govt/reports/pd/pd_debtposactrpt_0909.pdf. Interest alone on the public debt totals 
$383,071,060,815.42 for fiscal year 2009. TreasuryDirect.gov, Interest Expense on 
the Debt Outstanding, http://\v\vw.treasurydirect.gov/govt/reports/ir/ir_expense.htn1 
{last visited Jan. 20, 2010). 

55. See U.S. Census Bureau, Table 2: Annual Estimates of the Resident 
Population by Sex and Selected Age Groups April 1, 2000 to July 1, 2008 (May 14, 
2009), available at http://www.census.gov/popest/national/asrh/NC-EST2008-sa. 
html. The number of those approaching and at retirement age (45-65+) has gro\vn 
from 96,944,389 in 2000 to 116,927962 in 2008 \vhile the number of those 
approaching and at \vorking age (14--24) has only grown from 43,427,913 in 2000 to 
46,688,576 in 2008. Id. 

56. Central Intelligence Agency, The World Factbook, https:/Av\v\v.cia.gov/ 
library/publications/the-,vorld-factbook/geoslus.htn1l (under "People") (last visited 
Feb. 3, 2010). The fertility estimate for 2009 is 2.05 children born per \voman-.059?1 
less than the 2.1 needed to replace the existing population. Id. 
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is aging. 57 This means that if and when the number of retir
ees exceeds the number of workers paying into Social 
Security, there will be a potential shortfall between revenue 
and benefits.58 This poses an especially acute problem in 
light of current economic difficulties59 because not only would 
there be fewer people paying into the system, but the people 
that would be paying into the system are likely to have lower 
incomes at least in the short term and will owe less tax 
accordingly. 

D. Decline in Savings Rate 

Not only is the aging population contributing to the long
term insolvency of Social Security, but the saving habits of 
the working population are inadequate to support it in retire
ment thus imposing a potentially greater burden on Social 
Security in the future than it bears now. The national sav
ings rate has fluctuated up and down over the past fifty 
years, the highest rate being 14.6% of disposable income in 
May of 1975 and the lowest rate being 0.8% of disposable in
come in April of 2005 and April of 2008. 60 In February of 
2010 the savings rate was 3 .1 % of disposable income. 6 1 "Dis
posable income" consists of money left after taxes and 
contributions to government social insurance. 62 According to 
Teresa Ghilarducci (an economist whose reform theory is dis
cussed later in this article), an individual needs to have 
enough money to replace 60%-80% of his annual pre-retire-

57. See U.S. Census Bureau, Table 1: Annual Estimates of the Resident 
Population By Sex and 5-Year Age Groups for the United States April 1, 2000 to July 
1, 2008, May 14, 2009, available at http://www.census.gov/popest/national/asrh/NC
EST2008-sa.html. The median age of the U.S. population rose from 35.3 in April of 
2000 to 36.8 in July of 2008. Id. 

58. ANI\TUAL REPORT, supra note 2, at 7-8. 
59. See FEDERAL RESERVE DISTRICT, CURRENT EcoNOMIC CoNDITIONS i-vi (2009), 

http://w\V\V.federalreserve.gov/Fomc/BeigeBook/2009/20090909/fullreport20090909. 
pdf. 

60. Federal Reserve Bank of St. Louis, Personal Saving Rate, http:// 
research.stlouisfed.org/fred2/data/PSAVERT.txt (last visited Feb. 3, 2010) (citing 
Bureau of Economic Analysis, Personal Income and Outlays: Nov. 2009, http://W\vw. 
bea.gov/newsreleases/national/pi/pinewsrelease.htm). 

61. Id. 
62. Bureau of Econ. Analysis, Personal Income and Outlays: Nov. 2009, Table 

2.-Personal Income and Its Disposition (Years and Quarters), available at http:// 
,vww.bea.gov/ne,vsreleases/national/pi/pine,vsrelease.htm (download "Tables Only" 
under "Related Links" at right of screen). 
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ment income to maintain his standard of living throughout 
retirement. 63 This percentage translates to young workers 
putting about 15% of every paycheck toward retirement in 
addition to the amount they are expected to receive in Social 
Security benefits.s• 

This lack of saving and preparation is probably due in part 
to a lack of understanding about how much money is actually 
needed to fund a comfortable retirement and the investment 
options available. 

E. Lack of Information About Investing 

The world of retirement accounts and private investing is 
highly complex and can be very confusing to individuals try
ing to save for retirement. Also, it is difficult to !mow what 
amount of money is needed for retirement due to variables 
such as economic volatility, varying costs of living, varying 
rates of return, taxes, and investment fees. In the face of all 
these factors, it is not surprising that only 44% of workers 
report that they or their spouse have tried to calculate what 
they will need for retirement and another 44% have only 
guessed at what amount is necessary.65 

Aside from being unfamiliar with the amount needed for 
retirement, many people are almost completely uninformed 
about the best and worst investment options for achieving 
maximum return in an efficient and balanced way. For ex
ample, in a recent survey taken by the Association for the 
Advancement of Retired People (AARP), 85% of those sur
veyed said they realized that management fees and expenses 
are important when evaluating investments but 7 4% of those 
surveyed said they did not know what they were paying in 
fees and expenses.66 Hopefully, due to the recent recession 

63. TERESA GHILARDUCCI, WHEN l'i\I SIXTY FouR: THE PLOT AGAINST PENSIONS 

AND THE PLAN TO SAVE THEM 26 (2008). 
64. Kiplinger's Personal Finance Magazine, The Basics: Ho\v Much Do You 

Need To Retire?, http://moneycentral.msn.com/content/Retire1nentand \Vills/Createa 
plan/Pl42702.asp (last visited Feb. 6, 2010). 

65. HELJ\lAN, supra note 38. 
66. Colette Thayer, SURVEYS AND STATISTICS: COMPARISON OF 401(K) 

PARTICIPANTS' UNDERSTANDING OF MODEL FEE DISCLOSURE FORMS DEVELOPED BY THE 

DEPARTMENT OF LABOR AND AARP 8 (Sept. 2008), http://assets.aarp.org/rgcenter/ 
econ/fee_disclosure.pdf. 
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and Wall Street decline, this trend will change and people 
will become more informed about their investment options. 
Interestingly, the Wall Street Journal was the only major 
United States newspaper to continue to increase its circula
tion in the face of the recent economic downturn.67 

F. Recent Economic Recession 

According to Fidelity Investments, the average 401(k) in
vested with them fell around 27% in 2008.68 This equates to 
the average account balance of $69,200 shrinking to 
$50,200.69 These numbers include the average contributions 
made in 2008.7° For younger workers, this is painful but not 
insurmountable because they have time to recoup their losses 
before they retire. For baby boomers who were planning on 
retiring in the next few years, however, this presents a poten
tially severe problem-one that could cause them to work 
much longer than they had planned to make up for those 
losses. 

III. MODEL FRAMEWORK 

In light of all these challenges, long-term retirement re
form should focus on providing the maximum amount of 
income in a way calculated to boost consumer confidence in 
the steadiness of that income. Defined benefit plans are a 
good way to achieve this because they provide a guaranteed 
income for life; however, they are not particularly realistic in 
light of their expense. Therefore, SOME VARIATION OF A DE
FINED CONTRIBUTION PLAN is the most realistic, and, with a 
little forethought, can do the job nicely. 

A good retirement reform proposal SHOULD TAKE INTO AC
COUNT THE CURRENT STATE OF SOCIAL SECURITY. This does 
not mean discount its existence entirely, but rather factor in 

67. Press Release, Dow Jones, Wall Street Journal is the Only Major U.S. 
Newspaper to Grow Circulation (Apr. 27, 2009), available at http://www.reuters.com/ 
article/pressRelease/idUS153628+27-Apr-2009+GNW20090427. 

68. Press Release, Fidelity, Fidelity Reports on 2008 Trends in 401(k) Plans 
(Jan. 28, 2009), available at http://content.merobers.fidelity.com/Inside_Fidelity/full 
Story/1,,7669,00.html. 

69. Id. 
70. Id. 
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the possibility that benefits will soon exceed revenue and that 
it may not provide a steady source of income in the future. In 
other words, it would be a good idea to formulate a retirement 
system that is not dependent on Social Security for its 
success. 

Demographic changes should also be taken into considera
tion when revamping the retirement system. A good proposal 
should be able to SUSTAIN ITSELF IN THE FACE OF DEMO

GRAPHIC CHANGES SUCH AS INCREASING LIFE SPAN AND 

DECREASING BIRTH RATE, both of which the United States is 
currently experiencing. 71 This excludes pay-as-you-go sys
tems similar to Social Security because these systems depend 
on a steady supply of current workers whose contributions 
equal or exceed distributions to current retirees. 

The low savings rate in the United States should be consid
ered as well. If no one is saving, a comfortable retirement is 
not possible. The government is not capable of funding a 
comfortable retirement for each and every citizen nor should 
it have such responsibility. What the government can do is 
INCENTIVIZE SAVING through such things as tax policies and 
retirement reform.72 One columnist noted that because we 
are a consumer-driven economy, we have to find a way to in
crease consumer spending without exhausting all individual 
resources.73 Spending is good for the economy while saving is 
good for the individual.74 The solution proposed by that col
umnist is to increase the number of people spending, not the 
amount of money spent by existing consumers. 75 He suggests 
accomplishing this by focusing on lowering unemployment 
and thereby increasing the overall buying power of the popu-

71. See U.S. Census Bureau, Table 2, supra note 55; Central Intelligence 
Agency, supra note 56; U.S. Census Bureau, Table 1, supra note 57. 

72. See BRIAN w. CASHELL, THE ECONOMIC EFFECTS OF RAISING NATIONAL 

SAVING 9 (Cong. Research Serv., CRS Report for Congress Order Code RL 33112, 
Oct. 4, 2005), available at https://w\vw.policyarchive.org/bitstream/handle/10207/ 
2590/RL33112_20051004.pdf. 

73. Markham Lee, A Look At The Historical Savings Rate, DAILY MARKETS, May 
21, 2009, http:/hv\V\v.dailymarkets.com/economy/2009/05/21fa-look-at-the-historical
savings-rate/. 

74. Id. 
75. Id. 
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lation while still allowing individuals to make responsible 
financial decisions. 76 

TRANSPARENCY AND ACCOUNTABILITY should be two key fea
tures of any retirement reform proposal. Clear cause and 
effect of saving incentivizes people to save more.77 A good re
form proposal SHOULD REFLECT A DIRECT CORRELATION 
BETWEEN THE WORK AND SAVING THAT PEOPLE DO AND THEIR 
RESULTING BENEFIT. The idea that the money available to in
dividuals in retirement should be the amount that they 
earned and saved themselves is unpopular in the current po
litical climate because it allows for differences in social status 
based upon the effort put forth by the individual. In the al
ternative, however, an "equalization" strategy (ensuring that 
everyone has access to the same benefits regardless of contri
bution) squelches any incentive to attempt to provide 
comfortably for oneself in retirement.78 If an individual's 
money is used to finance not just his own retirement but also 
the retirement of others, the incentive for those who have 
worked is to stop working and to let someone else finance 
their retirement as well. Following this approach through to 
its logical conclusion, there would soon be no one putting 
forth the effort to save for themselves and no wealth to 
spread. In the absence of any other intervention, the govern
ment would become solely responsible for the sustenance of 
everyone within its jurisdiction, let alone those who are al
ready unable to support themselves in retirement. Because 
the government's ability to provide depends on its revenue, it 

76. Id. 
77. See Stuart M. Butler, Mutual Obligation and the American Social Contract, 

THE HERITAGE FOUNDATION, Jan. 29, 2009, http://www.heritage.org/Research/Social 
Security/hlll07.cfm (positing that one of the reasons Social Security is in such a bad 
predicament is because "we have gradually weakened the link between the payroll 
contributions to our social insurance programs and the benefits they promise"); Rea 
S. Hederman, Jr. & Ryan Tang, Building A Better Stimulus Bill, THE HERITAGE 

FOUNDATION, Jan. 26, 2009, http://ww\v.heritage.org/Research/Economy/wm2247. 
cfm (positing that the reason the tax rebates offered under the administration of 
former President George W. Bush failed to stimulate the economy is because they 
"did not increase the marginal incentive to work and because they did not create any 
permanent change to individuals' real wealth"). 

78. See Ernest Istook, Can American Socialism Ever Be Reversed?, TnE 

HERI'rAGE FouNDATION, Sept. 12, 2008, http://w,vw.heritage.org/Press/Commentary/ 
ed091208a.cfm; George B. Ayittey, The End of African Socialism, THE HERITAGE 

FOUNDATION, IVIay 1, 1990, http://W\vw.heritage.org/Research/Africa/HL250.cfm. 
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will be unable to sustain this situation without a large 
amount of income to the taxable population. Ifno one is work
ing to provide for themselves, however, there is very little 
income to tax and therefore very little revenue with which to 
provide. Thus it is in the government's best interest to incen
tivize personal responsibility for saving. 

A good reform proposal SHOULD HELP BOOST CONSUMER CON

FIDENCE IN ITS ULTIMATE SUCCESS. As stated above, 81 % of 
consumers surveyed by the Employment Benefit Research In
stitute have cut expenses based on a lack of confidence in 
their ability to provide a comfortable retirement and in reac
tion to the recent economic recession. 79 This response has a 
direct effect on the amount of money moving into the econ
omy through consumer spending. Consumer spending 
accounts for about 70% of the United States economy.80 It is 
a matter of simple logic to see that if consumer spending 
drops significantly, economic growth will shrink unless some 
other element makes up the shortfall. This issue is bigger 
than retirement; however, retirement will be significantly af
fected by consumer confidence because of the widespread 
dependence on Social Security, which in turn depends on the 
economy (wages). Although countless other variables play 
into the actual growth of the economy, consumer spending is 
one of the most significant; therefore, any retirement reform 
proposal would be all the stronger if it boosts consumer 
confidence.81 

Finally, a good reform proposal should help MINIMIZE THE 

RISK OF SUBSTANTIAL LOSS TO THE INDIVIDUAL. This could be 
accomplished in a variety of ways including a minimum guar
antee by the government, restrictions on investment options 
to exclude high-risk investments, rolling the money over to 

79. HELMAN ET AL., supra note 38. 

80. Shobhana Chandra, U.S. Economy: Recession Eases, Consumer·Spending 
Slurnp Deepens, BLOOMBERG.COM, Aug. 1, 2009, http:// ,vww.bloomberg.com/apps/ 
news?pid=20601087&sid=aRV7ZR6CGNQY. 

81. YAsH P. MEI-IRA & ELLIOT W. MARTIN, WHY DoEs CoNsmtER SENTIMENT 

PREDICT HOUSEHOLD SPENDING?, FED. RESERVE BANK OF RICHMOND EcoN. Q. 51, 64 

(2003), http:/Av,v,v.richmondfed.org/publications/research/economic_quarterly/2003/ 
fall/pdf/mehra.pdf (positing that consumer sentiment actually is not a good predictor 
of future spending habits; however, it is a good indicator of short-term future income 
and real interest rate). 
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an annuity once a certain level is reached, or some combina
tion of the above. 

Now that a groundwork has been laid for what a strong re
tirement reform proposal looks like, Part IV of this article 
will look at a few of the popular reform proposals currently 
circulating and evaluate how each one measures up to these 
standards. 

IV. PROPOSED SOLUTIONS 

Many different proposals for retirement reform have been 
put forth, but they can be condensed into three main catego
ries or some mixture thereof: 1) tweaking the existing system 
(Social Security and individual accounts), 2) nationalizing re
tirement (government management of all retirement 
sources), and 3) privatizing retirement (move Social Security 
into the private sector and incentivize other private saving). 
This section explores proposals from each of these categories 
and measures them against the criteria set out above. 

A Bolster Social Security by Tweaking Payroll Tax and 
Retirement Age 

The AARP published a paper outlining various options 
available to tweak Social Security into solvency for the sev
enty-five years following the projected shortfall. The paper 
lists fourteen different options that would cover various per
centages of Social Security's projected shortfall. The top 
options are: 76%-Progressive Price Indexation starting in 
2012; 61%-Increase the normal retirement age to 70 by 
2040; 39%-Raise the taxable maximum to cover 90% of pay
roll and pay benefits on all earnings subject to the payroll 
tax, phased in from 2012 to 2020; and 32%-Impose a new 
payroll tax of 3% on all earnings above the taxable maximum 
but pay no benefits on the additional 3% contributions.82 

Other options include various tweaks to taxation methods, 
the age at which benefits become available including govern
ment workers in Social Security, reducing benefits, and 

82. ALISON SHELTON, REFORM OPTIONS FOR SocIAL SECURITY 1, tbl.1 (2008), 
http://assets.aarp.org/rgcenter/econ/i3_reform.pdf. 
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investment options for contributions.83 The AARP empha
sizes that "drastic reforms" such as privatization are not 
necessary to ensure solvency.84 The AARP supports a mixed 
approach where a number of moderate changes are 
implemented. 

This theory does not address private sources of retirement 
but how strong of a solution is this for ensuring long-term 
solvency of Social Security? First, as discussed above, retire
ment reform should be able to sustain itself in the face of 
demographic changes. The "tweaking" theory must, in mak
ing calculations, presuppose certain demographic trends.85 

While this is inevitable when trying to predict future condi
tions, such presuppositions leave the system vulnerable when 
actually implementing changes based on those calculations. 
Therefore, tweaking may restore solvency for a longer period 
of time, but then again, unexpected demographic changes 
could result in little or no improvement from implementing 
small changes. 

Second, retirement reform should incentivize private sav
ing. Social Security is meant to supplement other sources of 
retirement,86 and any reform should not make it more diffi
cult for people to save on their own. Some of the proposed 
tweaks involve raising the retirement age while others result 
in higher taxes or "extra" taxes. 87 Still others involve re
duced benefits, either a flat reduction or progressive price 
indexation so that the higher one's income, the lower the ben
efit received.88 According to a 2001 study by Charles 
Steindel, permanent tax increases should theoretically cause 
the savings rate to rise in anticipation of the increase but to 

83. Id. 
84. Id. at 2-3. 
85. ANNUAL REPORT, supra note 2, at 73-86. 
86. See generally Arthur J. Altmeyer, Chairman, Soc. Sec. Bd., Address at the 

Commonwealth Club San Francisco: Social Security-Safety Net or Feather Bed? 
(April 2, 19-), available at http://www.ssa.gov/history/aja443.html. Altmeyer, a 
proponent of expanding Social Security, sa\v it as a means to help people \vhen they 
were unable to help themselves, not support them when they failed to take adequate 
measures to provide for themselves. Id. 

87. SHELTON, supra note 82. 
88. Id. 
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return to the previous level once the increase is enacted. 89 
Therefore, raising the payroll tax would probably help in the 
short run but is unlikely to incentivize a long-term improve
ment in the national savings rate. Reducing benefits could 
have the same effect as a tax increase because it essentially 
arrives at the same place- less disposable income to the in
dividual. It is unclear what effect raising the retirement age 
would have on personal savings; however, this looks like the 
best tweaking option for retiring adults who are in good 
health when they retire.9° 

Third, Social Security benefits are calculated based on an 
individual's lifetime earnings indexed for inflation, thus 
showing some correlation between the amount contributed to 
the system and the benefit received.91 Implementing tweaks 
to the system may or may not improve or maintain this corre
lation. For instance, if tax increases are implemented but the 
benefit is not increased accordingly, the correlation between 
contributions and benefits would decrease. Likewise, raising 
the retirement age but not taking into account extra years of 
paying into the system would also reduce the correlation. 
Thus, on the whole, tweaks are not likely to raise the correla
tion between saving and receiving unless the benefit is 
increased in accordance with the tweak. This would, how
ever, defeat the purpose of tweaking the system in the first 
place as it would deplete the additional revenue meant to en
sure solvency. 

Fourth, tweaking Social Security may not result in in
creased consumer confidence. The majority of workers are 
not confident that Social Security will continue to provide the 

89. Charles Steindel, The Effect of Tax Changes on Consumer Spending, 7 
CURRENT IssuEs IN EcoN. AND FIN. 2 (Dec. 2001), available at http://papers.ssrn.com/ 
sol3/papers.cfm?abstract_id=711385. 

90. See 1994-95 Advisory Council on Social Security Technical Panel on Trends 
and Issues in Retirement Savings, para. 14 under "Trends in labor markets, 
pensions, savings, and the well-being of the elderly," http://www.ssa.gov/history/ 
reports/adcouncil/tirsl.html (last visited Feb. 6, 2010). 

91. Soc. SEC. ADMIN., SSA PuBL'N No. 05-10070, YouR RETIREMENT BENEFIT: 

How IT Is FIGURED 1-2 (2009), http://www.socialsecurity.gov/pubs/10070.pdf. 
"Lifetime Earnings" is limited to the amount taxable for Social Security purposes. 
Id. 
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same benefits in the future. 92 Therefore, neither increasing 
the payroll tax, nor raising the retirement age is likely to im
prove consumer confidence. 

Fifth, tweaking Social Security does not help to minimize 
the risk ofloss to the individual. Raising taxes, reducing ben
efits, or raising the retirement age all result in a loss to the 
individual in the form of higher taxes and foregone benefits. 
Additionally, regardless of what the government projects the 
outlook of Social Security to be, the entire Trust Fund has all 
been spent on general government operations thus leaving 
the system at the mercy and ability of the government to re
pay the borrowed funds. 

Overall, tweaking the Social Security system does not mea
sure up well against the framework laid out in this article. 
Tweaking does not guarantee solvency in the face of unex
pected demographic changes. Moreover, it is unlikely to 
incentivize saving because it results in less disposable income 
for individuals. It is likely to decrease the correlation be
tween the amount contributed and the amount received. 
Finally, it is unlikely to increase consumer confidence be
cause it will reinforce the current instability of the system. 

B. Ghilarducci-Complete Nationalization 

A plan that has recently come to the forefront of pension 
reform was formulated by Teresa Ghilarducci, former profes
sor of economics at the University of Notre Dame and a 
current member of the New School of Social Research.93 Ghi
larducci advocates complete and total nationalization of 
pensions. She believes that the most effective way to address 
the issues facing retirement today is to implement a 
mandatory national savings program to supplement Social 
Security.94 

92. RETIREMENT CONFIDENCE SURVEY, ATTITUDES ABOUT SOCIAL SECURITY AND 

MEDICARE, 2009 RCS FACT SHEET 1 (2009), http://\V\Vw.ebri.org/files/FS·07_RCS·09_ 
SS-Med.FINAL3.pdf. 

93. Teresa Ghilarducci, Teresa Ghilarducci: Professor of Economics, http:// 
,vw,v.nd.edu/-tghilard/ (last visited Feb. 6, 2010). 

94. GHILARDUCCJ, supra note 63, at 288. 
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Ghilarducci's plan has essentially seven components. 
First, participation is mandatory.95 All workers will have 
their minimum contribution deducted from their paycheck in 
the same way the payroll tax is deducted, the only exception 
being employees who already participate in an employer
sponsored defined benefit plan where they contribute at least 
the same amount as the mandatory minimum contribution.96 

Second, the minimum contribution required is 5% of an
nual earnings, up to the Social Security earnings cap. 97 

Workers will have the option to contribute post-tax dollars in 
addition to the mandatory 5%.98 

Third, an annual refundable tax credit of $600 will be im
plemented to help ease the burden of contributing 5% of 
wages each year.99 This credit will replace the tax breaks on 
401(k)-type plans and will be indexed to wage inflation.100 

Fourth, the accounts containing the contributions will be 
managed by the Social Security Administration to take ad
vantage of a lower percentage of administrative fees per 
capita.101 

Fifth, contributions will be invested by the Thrift Savings 
Plan and the government will guarantee a 3% minimum rate 
of return each year. 102 If the rate of return is greater than 
the guaranteed minimum, the board of trustees will have the 
option to either distribute the extra gains to the accounts or 
save them to help buffer years where the actual return is 
lower than the guaranteed 3%.103 

Sixth, workers may begin to draw benefits from their ac
counts when they become eligible for Social Security although 

95. Id. at 264. 
96. Id. 
97. Id. In 2008, the earnings cap was set at the first $102,000 of earned income. 

ANNUAL REPORT, supra note 2, at 133 tbl. VI.AI. 
98. Ghilarducci, supra note 63, at 264. 
99. Id. 

100. Id. 
101. Id. See also Federal Old-Age & Survivors Trust Fund 28X8006 6 (2009), ftp:/ 

/ftp.publicdebt.treas.gov/dfi/tfmb/dfifo0909.pdf. The program costs and operating 
expenses as of September 2009 totaled $766,716,048.35 year-to-date. Id. 

102. GttILARDUCCI, supra note 63, at 265. 
103. Id. 
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they may delay withdrawing benefits to let the balance accu
mulate longer.104 

Seventh, upon retirement, each worker's account will be 
converted into an inflation-indexed annuity paid by the gov
ernment to ensure that the money will last throughout 
retirement. 105 According to Ghilarducci's calculations, the 
benefits from such an account after forty-four years of full
time work would provide 30% of the required 70% of pre-re
tirement earnings needed to maintain the worker's standard 
ofliving.106 Social Security is expected to provide the remain
ing 40%.107 

Ghilarducci sees three major benefits of her proposed sys
tem. First, she posits that her approach is efficient because 
of its management system. The accounts are managed by 
government agencies that are accountable to the public and 
are therefore subject to a lower percentage of administrative 
fees per capita. 108 Second, the system is fair because each 
person's account balance depends on income and contribu
tions; therefore the ending balance is directly linked to 
personal choices thus incentivizing personal savings. 109 

104. Id. Ghilarducci does not state whether the delay in receiving benefits may be 
indefinite or is subject to a cut-off age at which benefits must begin disbursing. Id. 
Additionally, she does not indicate the fate of any money leftover after the worker 
dies, although she does allow workers to opt for a partial lump sum distribution of 
10% of the account balance or survivor benefits in exchange for reduced monthly 
benefits. Id. 

105. Id. 
106. Id. 
107. Id. 
108. Id. at 266. Based on its track record ,vith Social Security, government 

management of the accounts may not be very efficient and could result in waste of 
individuals' money. See, e.g. OFFICE 01~ INSPECTOR GEN., Soc. SEc. Anr,..nN., AUDIT 
REPORT, THE SOCIAL SECURITY ADMINISTRATION'S PROCEDURES TO IDENTIFY 
REPRESENTATIVE PAYEES WHO ARE DECEASED, Pua. No. A-01-98-61009 i-iii (1999), 
available at http://W\V'.V.ssa.gov/oig/ADOBEPDF/auditpdf79861009.pdf (estimating 
that $17.33 million was paid out to deceased Representative Payees through June 
1998 and noting numerous record-keeping errors in the Administration's files that 
caused payment errors); OFFICE OF INSPECTOR GEN., Soc. SEc. ADMIN., QuicK 
RESPONSE EVALUATION, ECONOMIC RECOVERY PAYl\1ENTS FOR SOCIAL SECURITY AND 
SUPPLEMENTAL SECURITY INCOME BENEFICIARIES, PUB. No. A-09-09-29143 6-8 
(2009), available at http://www.ssa.gov/oig/ADOBEPDF/A-09-09-29143.pdf 
(estimating that in 2009 $21 million in Economic Recovery Payments \vould be made 
to beneficiaries or Representative Payees \Vho die before the payments are certified 
and an additional $17.43 million payments to beneficiaries or Representative Payees 
who die after certification but before receipt of the payment). 

109. Id. at 267. 



218 Regent Journal of Law & Public Policy [Vol. 2 

Third, her system relies on "mutual responsibility and shared 
risk" because the individual is ultimately responsible for his 
account balance; however, the government helps to bear the 
risk of loss by guaranteeing the rate of return and allowing 
the $600 annual tax credit.110 In addition to these benefits, 
the plans are portable in case of job shifts. This ensures mini
mum hassle and loss from fees associated with changing 
employment plans and rolling money over to another 
account. 111 

So how does this plan measure up against the model? First, 
this system is a variation of a defined contribution plan, thus 
ensuring portability and providing a realistic foundation for 
long-term sustainability. This system is like a classic defined 
contribution plan because workers' contributions go into a 
private account, and the balance at retirement is what is 
available to them. It differs from classic defined contribution 
plans in that workers are required to contribute a minimum 
amount each year and do not have access to the entire bal
ance at retirement. Workers do, however, have the option to 
contribute more than the minimum contribution with after
tax dollars if they so desire. 

Second, this plan does not take into account the solvency of 
the Social Security system. Ghilarducci spends an entire 
chapter expounding on the solvency of Social Security, the 
different levels of projections, how the most "realistic" projec
tions say that Social Security will not run out for another 
sixty years, and how there is no "crisis."112 Nowhere, how
ever, does she explain how her plan will hold up in the event 
that Social Security does have to cut benefits or undergo 
more drastic reform. This is a problem since, as noted above, 
the success of her plan relies on the solvency of Social 
Security. 

Third, the private account portion of Ghilarducci's proposal 
is sustainable in the face of demographic changes because 
each person is responsible for his or her own balance. Cur
rent retirees are not dependant on current workers for their 

110. Id. 
111. Id. at 272. 
112. See id. at 139-78. 
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pensions; therefore unexpected demographic changes will 
have no effect on the pensions of future retirees. 

Fourth, this plan may or may not incentivize personal sav
ing. As noted above, a tax increase has been found to have a 
brief positive effect on the national savings rate but once the 
increase is enacted, savings returned to its previous level.113 

In this case, a mandatory contribution plan could actually 
cause the personal savings rate to decrease because it entails 
a government expansion. Such government expansion has 
been shown to have a negative impact on economic growth. 114 

The fact that the money is going into a private account for the 
benefit of the taxpayer could have some counteracting effect; 
however, because the money must remain in the account un
til the taxpayer is eligible for Social Security, it has the same 
immediate result as any other tax-less disposable income. 

Fifth, Ghilarducci's plan does show a direct correlation be
tween the amount the worker saves and the benefit he 
receives. Even though the contribution is mandatory, it goes 
into a private account for the worker's benefit and the worker 
is allowed to make extra contributions with after-tax dollars 
if he chooses. Thus, the greater the contribution, the more 
money available to the worker upon retirement. 

Sixth, whether Ghilarducci's plan will boost consumer con
fidence is unclear. The fact that the success of her plan relies 
on the solvency of Social Security115 could result in a decrease 
in consumer confidence because consumer confidence in So
cial Security is already low.116 On the other hand, her plan 
could cause an increase in consumer confidence because peo
ple may feel more secure about having a funded retirement if 
there is a guaranteed minimum rate of return. 

Seventh, Ghilarducci's plan does minimize the risk of loss 
to the individual by incorporating a governmentally guaran
teed minimum rate of return. The actual minimization of 
risk, however, depends on what is done with the money once 

113. Steindel, supra note 89. 
114. See generally Daniel J. Mitchell, The bnpact of Gouern1nent Spending on 

Econo1nic Growth, THE I-IERITAGE FouNDATION, lvlar. 15, 2005, http://\V\V\v.heritage. 
org/Research/Budgetlbgl831.cfm (noting that a lack of economic gro\vth is due to less 
available disposable income resulting in less n1oney to fuel to economy). 

115. GHILARDUCCI, supra note 63, at 265. 
116. RETIRE}lENT CONFIDENCE SURVEY, supra note 92, at 1. 
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it is contributed. To truly minimize risk to the individual, the 
system must be backed by a reserve similar to that required 
of banks by the Securities Exchange Commission,117 and the 
money must not be treated like contributions to Social Secur
ity and included in general government revenue. If a system 
like this were put into place, Ghilarducci's plan is much more 
likely to effectively limit the risk to the individual. 

Aside from the model features, there are two other things 
worth noting about Ghilarducci's theory. First, she does not 
state how the money is to be managed once it is contributed. 
For instance, money contributed to Social Security is auto
matically loaned to the government and in the past has been 
spent as general revenue. 118 Ghilarducci does not state 
whether this will be the case for these private account contri
butions or if the money is to be held in trust and invested in 
the private sector. She merely says that the accounts will be 
managed by the Social Security Administration and that the 
government will guarantee a minimum return of 3% annu
ally.119 Allowing the government to absorb the money in 
exchange for debt instruments could potentially undermine 
Ghilarducci's entire scheme because her system would have 
no more guarantee of repayment than Social Security. 

Second, she does not mention whether distributions after 
retirement are subject to taxation. If they are, then her plan 
will not actually provide the necessary 70% of pre-retirement 
income and additional measures will be necessary to provide 
adequate retirement income. 

C. Privatization of Social Security 

An idea that has become more and more popular is the to
tal or partial privatization of Social Security .120 Privatization 
of Social Security would entail diverting individuals' contri
butions into private accounts that could be invested in the 
private sector. There are many theories on how to accom
plish the transition to a private system ranging from raising 

117. 12 C.F.R. § 204.1 (1980). 
118. ANNUAL REPORT, supra note 2, at 134. 
119. GHILARDUCCI, supra note 63, at 264-65. 
120. Peter Ferrara, A Plan for Privatizing Social Security, CATO INST., Apr. 30, 

1997, http://,vww.cato.org/pubs/ssps/ssp8.html. 
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the payroll tax and diverting the extra money into private ac
counts121 to reducing the payroll tax and diverting the entire 
amount into private accounts. 122 In 1997, Peter Ferrara of 
the Cato Institute proposed a theory of total privatization 
very similar to a plan actually implemented in Chile.123 

According to Ferrara, there are five main reasons why 
privatization is a good idea. First, it would provide a long
term solution to the pending insolvency of Social Security. 
Second, privatization would ensure that younger workers re
ceive a return on their investment because they would have 
individualized accounts instead of the pay-as-you-go system 
implemented in Social Security. Third, investment in the pri
vate sector could produce a better return than Social Security 
benefits currently yield and would therefore boost economic 
growth. Fourth, poor individuals and families stand to gain 
the most because they would receive the highest percentage 
gain in returns. In other words, if a higher rate of return 
were achieved in a privatized system, the marginal increase 
in gains would make a larger percentage of difference to the 
income of those who put in less money. Fifth and finally, 
privatization would allow workers to have complete control 
over their money and provide maximum flexibility in 
investing.124 

Ferrara's plan has three key elements. First, all partici
pants would have the option of either staying with the 
current Social Security system or opting into the privatized 
system. Second, those workers who chose to opt out of Social 
Security would receive a certain amount of compensation for 
the payroll taxes they had already paid into the system. And 
third, all current retirees would experience no reduction in 
benefits.125 

Ferrara's plan would be implemented in six steps. First, he 
states that Social Security must be completely separated 
from the rest of the federal budget and surplus contributions 
no longer loaned to the federal government. This would help 

121. Id. 
122. Id. 
123. Id. 
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to fund transition costs because the government would have 
to start paying off its debt to Social Security. The Trust Fund 
and any surplus contributions would become available to pay 
future benefits.12e 

Second, workers must be given the option to either move 
into the private system or stay in the old one. This requires 
that the private option be made as attractive as possible to 
draw people into it. Ferrara suggests this be accomplished 
with a tax cut of 1.2% that kicks in after the transition has 
been financed. 127 During the proposed 10-year transition, 
Ferrara suggests that 5% of workers' and 5% of employers' 
payroll tax be diverted into private accounts for the workers, 
while the remaining 1.2% from each be used to help finance 
the transition. 128 Part of the 5% contributions paid into the 
private accounts would be used to purchase life and disability 
insurance so that workers would still be covered just as they 
would have been under Social Security.12s 

Third, investment within the private accounts would be 
regulated in the same way as 401(k) and IRA-type plans, 
with the exception that no withdrawals would be allowed un
til retirement. All but the riskiest investments would be 
permitted to allow the greatest return possible and maximum 
investment flexibility for workers.13° Ferrara posits that this 
would be most efficient where private investment companies 
applied to the government for approval to manage the ac
counts and workers were given their choice among approved 
companies.131 

Fourth, for tax purposes, the accounts would be treated ex
actly like Social Security. The contributions would not be tax 
deductible; however, they would be allowed to grow tax-de
ferred until withdrawn upon retirement. 132 Even then, only 
half the benefits would be taxable.133 The employer part of 
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the contribution would still be deductible as a business 
expense. 134 

Fifth, upon retirement the accumulated funds could either 
be used to purchase an annuity for life or be withdrawn sub
ject to limits to ensure that workers did not use all the money 
prematurely.135 Workers could retire at age 59 112, or earlier if 
their account balances were sufficient according to set 
standards. 136 

The sixth and final component is that the government 
would guarantee a minimum benefit in the event that a 
worker's account balance was not enough to provide the mini
mum necessaries of life during retirement.137 

The major objections that have been raised to privatization 
are the transition costs, the shifting of risk ofloss to the indi
vidual, lack of ability to pay survivors' benefits, and 
prohibitive administrative costs.138 Ferrara sees transition 
costs as the biggest issue to be addressed in regard to priva
tization.139 While contributions are being diverted to private 
accounts, benefits must still be paid to current retirees. Fer
rara admits that the government would incur an extra cost by 
transitioning to a private system but argues that the cost 
would be more than offset in the long-run due to the high re
turn that could be expected from the private accounts. 140 

Also, the cost would be substantially less than opponents 
have predicted due to several factors, chiefly the relief stem
ming from all survivor and disability benefits being moved 
over to the private system immediately, continuing payroll 
taxes, and additional tax revenue generated by the higher re-

134. Id. 
135. Id. 
136. Id. 
137. Id. The government would set an amount considered to be "necessary'' for 

an adequate retirement, and if a \Vorker was not able to save that amount, the 
government would supplement his retirement up to that amount. Id. 
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turn on the private accounts' investments.141 In addition, 
those monies in the Trust Fund would also be theoretically 
available to help finance the transition if Social Security rev
enue was no longer loaned to the federal government.142 

Ferrara addresses the concern about the shifting of risk by 
implementing a minimum government guarantee. This guar
antee assures that no one will be left destitute in retirement 
should their account fall below a necessary minimum.143 Fer
rara does not specifically address increased administrative 
costs because his paper focuses more on the actual transition 
to a privatized system. He plans to shift administration to 
the private sector in imitation of the privatization model im
plemented in Chile.144 

This article has discussed Ferrara's plan in a general man
ner primarily because the economic landscape has changed 
quite a bit since 1997 when his article was written. Never
theless, the concepts outlined in this plan still hold true for 
today, though the costs and details will vary. 

So how does this third and final theory measure up against 
the theoretical model? First, this is a variant of a defined 
contribution plan. The contributions would be placed in a 
private account for the benefit of the individual and the sum 
of those contributions would be what is available to the indi
vidual up retirement (assuming that the account balance 
does not fall below the "subsistence minimum"). 

Second, this theory does take into account the solvency of 
Social Security-in fact, solving the problem of Social Secur
ity is the basis for this theory. The only snag is that people 
have the option to stay in the old system or move into the new 
privatized system. Depending on how many people stayed in 
the old system, the same problem of insolvency could remain. 

Third, this theory would be sustainable in the face of demo
graphic changes because each person has an account for their 
own benefit. Retirees do not depend on current workers for 

141. Id. Because the money inside the account could generate more through 
private investment than in the Social Security system, more money would be 
available to withdraw, and therefore tax, during retirement. Id. 
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their benefits. Again, however, depending on how many peo
ple stayed in the old system, demographic changes could still 
have an effect on solvency. 

Fourth, this theory may or may not incentivize saving. Ac
cording to a 2008 study done by Rayna Stoycheva, of eighteen 
countries surveyed, those that implemented a fully privatized 
system experienced growth in national savings and, in the 
long-run, economic growth.145 This only holds true, however, 
for completely privatized (fully funded) systems. The study 
found partial privatization to negatively affect the national 
savings rate. 146 

Fifth, this theory will improve the correlation between sav
ing and benefits because each individual's contributions go 
into their own private account, and they are able to invest 
that money however they choose subject to potential minimal 
restrictions based on risk. 

Sixth, this plan may or may not boost consumer confidence. 
The way the transition is approached will probably have a 
sizeable effect on how the new system is viewed. For in
stance, in the case of raising taxes to pay for the transition, 
consumer confidence will probably fall, but if the government 
absorbs the cost during the transition then pays for it by 
keeping benefits to a set level and taking the excess to pay for 
the transition, consumer confidence could at least remain 
stable. 

Seventh, privatization toes the line of minimizing risk to 
the individual. To some extent, the more control given to the 
individual, the higher the risk that substantial losses will be 
sustained. In essence, risk control boils down to a cost-bene
fit analysis. How much individual control is one willing to 
give up in favor of risk management? 

D. Results 

There are benefits and drawbacks to each of these proposed 
solutions. Tweaking Social Security avoids the transition 
costs of a more thorough reform, but it does not solve the 
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long-term problem of solvency-it merely postpones it. Na
tionalizing pensions promotes the least risk to the individual 
but imposes heavier taxes, less control, and an often lower
than-market rate ofreturn for the individual investor. Priva
tization of retirement savings takes care of the solvency 
problem of the system and allows for a maximum rate of re
turn on the funds contributed but increases the risk of loss to 
the individual. What's a future retiree to do? 

It seems to this author that a "best of all worlds" approach 
is in order. Of the three proposals presented, privatization of 
Social Security measures up the best against the model 
framework. Thus, with a few tweaks, this scheme is probably 
the best way to go about providing all the features necessary 
for a sustainable pension system. As stated above, some vari
ation of a defined contribution account is probably the best 
option. A privatized Social Security system provides this fea
ture through individual accounts, the balance of which 
becomes available during retirement. By converting the 
money into an annuity upon retirement, however, the ac
counts take on a superficial similarity to defined benefit 
plans. This also ensures sustainability in the face of demo
graphic changes, and workers would be able to see a direct 
cause and effect of their saving by having access to informa
tion about the balance of their account and the status of 
investments. 

Additionally, solvency of Social Security must be taken into 
account. Because of the current state of Social Security, ma
jor reform is needed to solve the problem in the long-term. 
Therefore, first of all, a change in the view of the role of Social 
Security is key. Social Security was designed to be a safety 
net, not the sole source of income and subsistence in retire
ment.147 By returning to that view of the system, workers 
will be forced to take measures to provide for themselves thus 
relieving the government and boosting capital investments in 
the economy. This would entail long-term planning and im
plementation. Assuming the design of a sustainable system, 
the long-term results would far outweigh the inconveniences 
of the transition. According to the multi-country study cited 

147. See Altmeyer, supra note 86. 
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earlier with partial or wholly privatized systems, countries 
with wholly privatized systems saw an increase in their na
tional savings rate while those with only partially privatized 
systems saw a decrease in their growth and savings rate. 
One possible way to provide a safety net and avoid negative 
consequences is to decentralize Social Security and have em
ployers keep the "safety net" portion of the contributions. 
Therefore, the system is technically fully privatized but part 
of the money is available in case of economic downturns. This 
would fulfill the object of incentivizing saving among 
workers. 

As part of changing the role of Social Security, the payroll 
tax diverted to Social Security should be lowered to provide 
only a "safety net" amount to beneficiaries. The rest of the 
payroll tax should be diverted into the private accounts to be 
invested in the private market by workers. Thus, the money 
in the old Social Security system can be used to back up the 
private accounts in case of economic downturns; however, 
workers will still view Social Security as a safety net and not 
as their only source of income in retirement. An additional 
option to provide more funds to the private accounts is to di
vert the employer's entire portion of the payroll tax to the 
worker's private account and take only a small percentage of 
the worker's contribution for Social Security. 

To ensure an adequate amount upon retirement, the money 
in the account should not be made available to the worker 
until retirement, and upon retirement, should be converted 
into an annuity that would provide a set payment until the 
money is exhausted. The worker should have the freedom to 
invest the money as he chooses (subject to reasonable restric
tions regarding risk and validity) but should not have the 
option to take the money out of the account for personal ex
penses prior to retirement. 148 This would ensure a maximum 
return on investments without the risk that the fund will be 
diminished or exhausted prior to retirement. 

One way to boost consumer confidence through pension re
form could be to implement certain tax advantages to the 
contributions. For instance, implementing a similar system 

148. LR.C. § 72(t)(l)-{2). Currently, workers utilizing private plans have the 
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to the one currently available with IRAs and 40l(k)s, would 
incentivize workers to contribute more and would help them 
feel more comfortable about the security of their retirement. 

CONCLUSION 

This article lays out the issues facing retirement savings 
today and proposes some possible solutions that address 
those issues. A workable and effective plan is quite possible 
but only by objectively and thoughtfully looking at available 
data and intentionally designing a system in accordance with 
that data. illtimately, there are a myriad of options to choose 
from in designing a pension system. It is foolish to think that 
whatever option is chosen will not have pros and cons. Nev
ertheless, if a sound policy is chosen based on available data 
and a plan designed accordingly, problems can be kept to a 
minimum, and workers can gain the maximum possible bene
fit of their labor and provide for themselves in retirement. 
Because after all, isn't that the whole point of retirement in 
the first place? 


