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Israel Among the Nations was published on the occasion of Israel's fiftieth 
anniversary as a state. Israel is unusual in the international community in that not 
only are its policies hotly debated, but its very right to exist is denied by many. Not 
surprisingly, much that is written about the Jewish state is slanted, if not outright 
propaganda. Even serious and disinterested scholarship seldom escapes charges of 
bias in the political, cultural, and religious maelstrom that has Israel at its center. 

Kellermann, Siehr, and Einhorn's book is comprised of twenty essays, authored 
by a diverse group of writers, including Israeli, European, British and American (not 
Arab) jurists, academicians and legal practitioners. The authors discuss how the 
world's only Jewish state relates with the rest of the international community and 
how Israel's internal legal machinery functions. 

One word of caution is in order. Despite the impressive credentials of its 
authors and editors, a reader's reaction to Israel Among the Nations will depend on 
the attitude he or she brings to it. Those who are generally well disposed toward 
Israel will find much with which they might agree. Those who support the 
Palestinian cause will not. 

One example of scholarship on a controversial issue is Irwin Cotler's "Israel, 
Terrorism, and Human Rights: The Dilemma of Democracies."1 Cotler argues that 
terrorism should be viewed first and foremost as a human rights violation: 

Terrorism, then, must be seen as the ultimate assault, not only on 
human rights, but upon the democracies themselves, and on the peace and 
security of humankind; accordingly, an anti-terrorism law and policy 
must be seen ... as a fundamental component of a democracy's human 
rights foreign policy, just as it is a fundamental component of a 
democracy's domestic justice system.2 

Cotler proposes that terrorism be classified as a "Nuremberg crime" and that 
terrorists be considered "hostis humani generis, the enemies of mankind. "3 To do 
this would necessitate a shift from a "security-oriented discourse to a human rights 
discourse" by national leaders and policy makers.4 Once terrorism is so-viewed by 
the international community, Cotler's next step would be to create a "zero tolerance" 
policy towards terrorists that removed safe havens in friendly states. To effect this, 
he calls for the strengthening of both domestic (inter-agency) and international 
cooperation to take the fight to the terrorists who have "declared war on democracy, 
on human rights, on human dignity, on our values."' 
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One issue that Cotler leaves untouched is just how terrorism is to be defined. 
Therein lies a problem; for Cotler's proposals to have any real impact, there must be 
state consensus on what exactly "terrorism" is. Were the members of the Jewish 
Haganah movement, who used terror tactics against the British Mandate 
government, terrorists? The Palestinians whom Cotler singles out are considered 
patriots in a struggle for freedom by many governments and by millions of people. 
The same individuals consider Israel itself a terrorist state. While it could justifiably 
be pointed out that most Arab countries involved are not democratic, it must also be 
noted that these sentiments are not confined to the autocracies of the Middle East. 
Many citizens of Western democracies see Israel in the same light. One is reminded 
of the old saw that "one man's terrorist is another man's freedom fighter." 

Finally, Cotler argues, "one of the more important instruments in a counter-
terrorism Jaw and policy is the control of incitement to terrorism."6 He then notes 
numerous examples of inflammatory rhetoric from Arab politicians, clerics, and 
journalists that fans the fires of anti-Israeli sentiment in the Middle East and 
demands that such statements be halted. One need not be an expert on the Mideast 
conflict to agree with Cotler that the torrent of anti-Israeli propaganda incites acts of 
violence and hampers the peace process. Cotler, however, does not offer any 
suggestions as to precisely how the offending parties should be muzzled. Nor does 
he explain how Western democracies could do so without running afoul of the First 
Amendment or European equivalents. 

Following hard on the heels of Cotler's contribution is "Israel: The Jew Amon9 Nations" by Alan M. Dershowitz, one of the First Amendment's fiercest defenders. 
While building an impressive career as a law professor at Harvard and a flamboyant 
trial attorney, Dershowitz has also been an observer and a writer about events in the 
Middle East. His thesis is that "no civilized nation in the history of the world -
including totalitarian and authoritarian regimes-has ever been as repeatedly, 
unfairly and hypocritically condemned and criticized by the international community 
as Israel has been over the years."8 

Dershowitz argues that this unjust treatment is the result of a combination of 
lingering anti-Semitism, coordinated Palestinian efforts to delegitimitize Israel's 
human rights record, internecine squabbling among Israeli political factions, each of 
whom exaggerate their opponents' abuses, and heightened expectations of Israeli 
behavior because it is a Jewish state.9 Besides being grossly unfair to Israel, 
Dershowitz contends that this unequal treatment undermines the rule of law, which 
depends upon universal application of a single standard, applied without prejudice to 
all. 

His position is not without merit. Israel is an island of democracy in a sea of 
mostly hostile authoritarian regimes. Though these authoritarian states are among 
Israel's harshest critics, their own human rights records are nothing to be proud of, as 
Dershowitz hastens to point out. Particularly interesting was his contrast of Egypt's 
imprisonment of an author charged with penning a novel about Moses that "incited 
impiety" with the Israeli Supreme Court's handling of the case of terrorist Mahmoud 
Atta.1° While the Egyptian author languished in prison, the Israeli Court released 
Atta, citing the fact that the state Jacked sufficient evidence to prove guilt beyond a 
reasonable doubt. 

Israel's critics would be quick to point out that Atta was fortunate. In the 
shadowy world of intelligence gathering, the rights of detainees and suspects are 
often ignored. Israel's security forces have acquired a well-earned reputation for the 
rough handling of suspects, particularly when they need to extract information that 
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will help them prevent future terrorist attacks. To those in the legal community who 
are aware of Dershowitz's zealous safeguarding of defendants' rights, his approach 
to this issue might come as something of a surprise. Just as the rationale for allowing 
the use of lethal force to halt a fleeing felon is the prevention of harm to the 
populace, Dershowitz argues that the use of non-lethal force to prevent far greater 
harm is at least justifiable on its face. While this is a thorny issue in theory, he 
argues that "every civilized societ1 would in fact torture captured terrorists if 
necessary to prevent mass murder."' Dershowitz also points out that the decision to 
apply "moderate"-whatever that means-torture is not left in the hands of the 
constabulary, but must be made by an Israeli judge in the form of "torture 
warrants." 1 

Always the showman, Dershowitz cannot resist getting in a memorable parting 
shot. Like a lawyer forced to defend a distasteful client, Dershowitz concludes his 
essay by stating forthrightly his disagreement with most of Israel's human rights 
abuses. But, he concludes, only Israel's citizenry have any right to criticize this 
"beleaguered nation ... among the most committed to the rule oflaw."13 The drumbeat 
of criticism within the international community is "the ... equivalent of the old anti-
semitic blood libel."14 Why either of these propositions is true, Dershowitz does not 
explain. 

Yoram Dinstein 's essay "The International Legal Dimensions of the Arab-
Israeli Conflict", sorts through the traditional Jewish and Arab claims to Palestine 
and finds them lacking. If one is going to base one's claims in the past, asks 
Dinstein, why stop at the Davidic Dynasty or the Muslim Caliphs? What about the 
Canaanites? Or how about the claims of the descendants of the area's original 
inhabitants? In glace of this emphasis on antiquity, we should "concentrate on 
modern history." 5 The best place to start, Dinstein aq?jues, is with the British 
Mandate for Palestine and the Balfour Declaration of 1917. 6 

In the Balfour Declaration, Britain stated its support for the establishment of a 
Jewish state in Palestine, as well as her intention to help this become a reality. The 
Declaration was binding, despite the fact that it was unilateral because Britain was 
the governing power in Palestine. When the League of Nations later gave Britain a 
mandate for Palestine, it incorporated the language from the Balfour Declaration into 
the agreement. So it was, Dinstein argues, that the entire membership of the League 
of Nations became bound by the Balfour Declaration." 

This is the simpler part of Dinstein's essay. The remainder is a complicated, 
nuanced argument that involves the United Nations Partition Resolution of 1947 (it 
did not, as many suppose, create the state of Israel, but was immediately rejected by 
both the Palestinians and the surrounding Arab states), the various armistice 
agreements between Israel and her neighbors, and the implications of the Peace 
Process. 

Of Israel's Arab neighbors, none are more critical to the Peace Process than the 
Palestinians. Aside from the "we were here first" argument, the Palestinians have 
based much of their legal case for a state on the right to self-determination. Dinstein 
concedes that the Palestinians had the right of self-determination, but maintains that 
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they have already exercised it! His argument rests on the decision of a 1948 
Palestinian conference which held that "Palestine and Hashemite Kingdom of 
Transjordan be united into one Kingdom."18 According to Dinstein, when the 
Palestinians spurned the U.N. creation of Israeli and Palestinian states in 1947 and 
then issued the above statement in 1948, they exercised their right of self-
determination and became part of Jordan. For those who will listen, Dinstein makes 
a persuasive case. This knowledge is tempered by the fact that both Israel and the 
Palestinians consider themselves engaged in a battle for national survival. Peoples 
so involved have a spotty track record for either acknowledging or observing 
international law punctiliously. 

If one is interested in a group that does observe the law with great care, one 
should consider Haim H. Cohn's "Religious Freedom and Religious Coercion in the 
State of Israel." In his essay, Cohn discusses the effect of the Orthodox and ultra-
Orthodox Jews in Israel who believe that not only they, but everyone else in Israel, 
should observe all the precepts of the Jewish religion. The common goal of these 
disparate groups is the creation of the Halakha-a Jewish state that conforms 
perfectly to the dictates of the Jewish faith. 19 

Guarantees of religious liberty in Israel go back to the British Mandate 
government, whose orders protecting "the free exercise of all forms of worship" are 
still in force.20 Because minority parties so easily manipulate the Israeli political 
system, however, Orthodox religious groups have a disproportionately large impact 
on legislation in the Knesset. While they recognize their minority status, in practice 
the Orthodox groups use their influence to force the enactment of halakhic 
legislation, with the goal of infiltrating the code books with ever more religious 
mandates, each a stepping stone to a truly Jewish state.21 When religious legislation 
confronts religious liberty guarantees, the general principle of religious liberty often 
yields to the particular demands of a given statute. Cohn explains that "there are 
instances of religious coercion which to some extent infringe upon religious 
freedom: in such cases the coercion will normally prevail as against the freedom, 
because coercion is normally enacted in particular statutes, whereas freedom is a 
general constitutional right, subject (for the time being) to particular enactments."22 

The reach of these Orthodox-backed laws is vast. In the area of Sabbath legislation, 
the Orthodox goal is to create a nation-wide day of rest free of secular activities of 
any kind.23 They further seek to make pork unavailable in adherence to the Mosaic 
code's dietary laws. (They have successfully banned the import of pork products, 
but pork is still available, if wildly overpriced.)24 

The most intrusive example of Orthodox control is their dominance over 
marriage and divorce. No one can be married in a religious ceremony by an official 
who is not recognized by the Chief Rabbinate. Since Orthodox Rabbis control the 
Chief Rabbinate, the effect of this law is to transfer control of marriage to the most 
conservative of Israel's religious minorities. The Chief Rabbinate bans all "mixed" 
marriages across religious lines. Jews whose surnames indicate that they have 
priestly ancestors are forbidden to marry divorcees based on the Mosaic prohibition 
of such unions.25 The Rabbinate also invokes the Mosaic code in its ruling that the 
offspring of adulterous affairs and incest (mamzer) are forbidden to marry anyone 
other than another mamzer.26 Under the Mosaic code, childless widows were to be 

18 T.M.C. ASSERINST., supra note l, at 147. 
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cared for by one of their brothers-in-law. The brother-in-law also had the duty of 
fathering children with the widow in his deceased brother's name. If he did not 
fulfill his duty, his sister-in-law was to perform the Halitza, which involved pulling 
off his sandal and spitting in his face at the city gate in the presence of the elders. 
That the original purpose of this law was to ensure both the maintenance of the 
widow and the continuity of the deceased brother's line seems to have escaped the 
Rabbinate. They have ruled that a widow in modern Israel may not remarry until she 
performs the Halitza on her brother-in-law! Since many widows are reluctant to do 
this to their relatives and many men will not attend the rabbinical court to undergo so 
humiliating a ceremony, the effect of the rabbinical edict is to condemn many devout 
women to perpetual spinsterhood. 27 

It is, of course, true that many Jews opt for secular marriages and avoid all these 
rabbinical entanglements. Still, the disproportionate influence of the Orthodox 
groups is a concern to most Jews who don't share their beliefs. Cohn believes that 
for most Israeli Jews, " ... the legitimization of some selective coercions [is] the lesser 
of two evils-less painful and acrimonious than the continuous disruption of 
civilized relations between orthodox and non-orthodox Jews."28 

Ironically, the behavior and attitude of the Orthodox Rabbinate is much like that 
of the Muslim imams who call so loudly for the elimination of the Jewish state. 
Both display attitudes toward religious liberty contrary to the values of the Western 
democracies. Similarly, both adhere to tortured interpretations of the international 
covenants that protect individual liberties. Unlike many Muslim states, however, the 
Orthodox Rabbinate cannot accurately claim to speak for anything approaching a 
majority of Israelis. Nor can they, as Cohn points out, even claim to speak for a 
majority of Israel's rabbis. 29 However encouraging that may be, there are 
undoubtedly rocky days ahead for Israel's civil libertarians. For the Orthodox still 
wield considerable power and given the zeal of the Orthodox and the determination 
of the balance of Israeli's to let them go so far and no farther, the chances of a 
rapprochement between the Orthodox and the secular in Israel seems remote. 

In the midst of the political, cultural, and religious conflict in which Israel finds 
itself embroiled, Talia Einhorn's "The Legal Framework for Israel's International 
Trade: International and Domestic Perspectives" serves as a reminder economics are 
a vital part of Israel's national interest. Einhorn believes in free trade as a matter of 
principle. And because Israel has limited natural resources and a small domestic 
market that cannot absorb all of its own production, she believes that pursuing a free 
trade policy is in Israel's interest. 

Understanding Israel's economy, like its religion, politics, and its culture, is a 
complicated undertaking. Since Israel's inception in 1948, its original population of 
around 600,000 has absorbed almost 3 million immigrants. Security concerns force 
Israel to expend between twenty and forty percent of its GNP on the military. The 
integration of the massive influx of people and the need to mobilize the nation's 
resources to meet external (and internal) threats, naturally led to a high level of 
central control. This tendency toward central control was strengthened by the large 
numbers of Russian emigres who moved to Palestine between 1905 and 1914 and 
who brought their belief in socialism with them. And, for most of their history, 
Israelis have been content to buy into the central control model and trade a measure 
of economic efficiency and independence for increased national security. As 
Einhorn puts it, "[a] socialist tradition of 100 years inclined towards a planned 
economy has so far overcome a 2000 year-old Jewish tradition based on self-

27 T.M.C. ASSER INST., supra note I, at 97~98. 
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reliance, mutual Jewish cooperation, skillful evasion of excessive <fovernmental 
controls and use of imagination and initiative to improve livelihood."3 

While one cannot help but admire the resilience of a nation forced to sacrifice 
so much economically for so long just to exist, Einhorn contends that this reliance on 
central planning cannot continue indefinitely. Israel has run an economic trade 
deficit for its entire history. This hamstrings the economy, ensures steady flow of 
capital out of the country and endangers Israel's freedom of action in the political 
arena. 

Israel is a signatory of the General Agreement on Tariffs and Trade (GATT) and 
a member of the World Trade Organization (WTO). These and regional Free Trade 
Agreements (FTA's) have liberalized Israeli trade to some extent. In 1997, Israel's 
trade deficit dropped twenty-four percent, a decrease Einhorn attributes to liberalized 
trade arrangements and Israel's high-tech industries.31 This improvement could be 
short-lived if the Knesset and Israel's various administrative agencies do not align 
the country's laws and policies with the international agreements that they have 
signed. Israel's fragmented political structure allows relatively small interest groups 
to pass legislation or impose administrative regulations that run contrary to GATT, 
WTO or the Ff A's. If they fail to do so, then the matter must be dealt with by the 
Israeli judicial system. 

When confronted by laws or regulations that contravene the trade agreements 
that Israel has signed, Einhorn argues that individual Israeli citizens should be able to 
sue to for the right to engage in free trade under the agreements that Israel has signed 
so long as the provision of the agreement upon which they rely is "unconditional and 
sufficiently clear."32 Although Israel's courts have not yet recognized the right of 
individuals to bring actions under WTO or GATT, Einhorn believes a citizen could 
still have an action based upon the premise that international covenants have the 
force of customary international law on those states that are signatories. And since 
Israeli courts have recognized the domestic enforceability of customary international 
law since 1948, an individual citizen could bring an action under this theory. 

Israel's judiciary has overturned domestic laws and regulations when they 
conflict with the Jewish state's international agreements. In adjudicating any such 
action, Israeli courts are bound to operate according to two basic rules of 
interpretation. The first is that any domestic legislation should be interpreted so as 
not to conflict with Israel's international commitments unless the Knesset has 
expressly repudiated the agreement. Secondly, the legislation or regulation must be 
proportionate to the end it seeks to accomplish. 33 Given the fractious nature of Israeli 
politics, intervention by the courts may be the best way to normalize Israel's trade 
relations and help build comity with the international community. 

The conflict between growth and centralization described by Einhorn mirrors 
much of the Israeli experience. The first fifty years of the Jewish state's existence 
has been marked by strife, both within Israel and without. In their collection of 
twenty essays, the editors of Israel Among the Nations have produced a book that 
depicts the efforts of Israelis to apply the rule of law in a society that is wracked by 
conflict at almost every level. Part retrospective, part prescription, Israel Among the 
Nations is a useful resource for understanding the attempt by Israel to weld together 
the disparate parts of its populace, build its economy and survive as a nation. 

30 Id. at 160. 
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