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Thank you for having me back. Thank you to my former 
students who are a part of why I'm back here. Thank you to 
my fellow panelists as well. I'm very honored to be here with 
you. 

I want to talk first about the role of the United States in 
regard to sex-selective abortion in China and in India. Often, 
this issue seems like something that belongs to other people 
in other places. But particularly relying on the scholarship 
of Susan Greenhalgh' and the book "Unnatural Selection," 
by Mara Hvistendahl2 (as well as other sources) we see that, 
although certainly China and India are primarily 
responsible for what occurs within their own borders, the 
United States played an unfortunate role m the 
development of their problems around sex ratio. 

I want to stress, particularly to students of the law, that 
there is not going to be any easy legal solution to sex
selective abortion and the sex-ratio imbalance. Making sex 

h This speech is adapted for publication and ,vas originally presented at a 
panel discussion as part of the Regent University symposium, "Endangered 
Gender: A Discussion on Sex-Selective Abortion" on February 16, 2013, hosted by 
the Regent Journal of Law and Public Policy, the Regent Journal of International 
Law, and the Center for Global Justice. 

* Harwell G. Davis Professor of Constitutional Law and Director, Center for 
Children, Law, and Ethics, Cumberland Law School, Samford University.This 
essay is adapted from a speech given at Regent Law School's "Endangered Gender" 
Symposium on February 16, 2013. I wish to thank the event organizers. I have 
retained the informal style of the speech and only added minimal citations. 

1. See SUSAN GREENHALGH, JUST ONE CHILD, SCIENCE AND POLICY IN DENG'S 
CHINA (2008); SUSAN GREENHALGH & ED\VIN A. WINCKLER, GOVERNING CHINA'S 
POPULAT[ON (2005). 

2. MARA HVISTENDAHL, UNNATURAL SELECTIONS: CHOOSING BOYS OVER 
GIRLS, AND THE CONSEQUENCES FOR A WORLD FULL OF MEN (2011). 
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selection illegal has already been done. In India and China 
both, it is illegal even to tell parents the gender of the child 
during pregnancy, and sex-selective abortion has been 
illegal for years. So the problem of sex-selective abortion is 
not going to be resolved by just passing a law. 

By point of comparison, in the United States the pro-life 
movement has found ways to help reduce the abortion rate, 
even in a context where abortion rights are protected by 
Supreme Court precedents. We're down from 1.6 million to 
1.2 million abortions a year here in the U.S.; from thirty 
percent of pregnancies being aborted to about twenty-two 
percent. That's still way too many, but we did that with Roe 
v. Wade3 as the law of the land. So the law plays an 
important role, but it's only a small part. We have to deal 
with cultural questions that are very deep and profound in 
each society, in each culture. 

China had a long historical sex-ratio problem going back 
hundreds of years. Before abortion was the means of 
eliminating females, sex-selective infanticide was probably 
the primary means. So China, over hundreds of years, was 
missing perhaps ten percent of its girls as it is today.4 But 
China, by about 1979 or 1980, had succeeded in getting to 
almost a normal sex ratio. And the tragedy of China is that 
when the Chinese government instituted the so-called one
child policy5

, this led to the shocking relapse into losing ten 
percent of their girls annually.6 

The thing about the one-child policy that's not always 
understood is that, although certainly it was a decision 

3. Roe v. Wade, 410 U.S. 113 (1973). 
4. See, e.g., JAMES Z. LEE & WANG FENG, ONE QUARTER OF HUMANITY: 

MALTHUSIAN MYTHOLOGY AND CHINESE REALITIES, 1700-2000 (1999). 

5. The one-child policy (simplified Chinese: it~U1:.~i!&~t pinyin: jlhua 
shengyLl zh€ngce; literally "policy of birth planning") is the population control 
policy of the People's Republic of China (PRC). The Chinese government refers to it 
under the official translation of family planning policy. See Family Planning in 
China, INFORMATION OFFICE OF THE STATE COUNCIL OF THE PEOPLE'S REPUBLIC OF 
CHINA (August 1995), http://www.fmprc.gov.cn/ce/celt/eng/ zt/zfbps/ t125241.htm). 

6. See David M. Smolin, Tile Missing Girls of Cilina: Population, Policy, 
Culture, Gender, Abortion, Abandonment, and Adoption in East-Asian Perspective, 
41 CUMB. L. REV. l, 4-12 (2011), available at 
http://works.bepress.com/david_smolin/9/. 
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taken by China when they were relatively isolated from the 
West, research has shown that China was deeply influenced 
by the population bomb and population control scare coming 
out of the United States, as represented by the book, The 
Population Bomb, 7 and the Club of Rome Report, The Limits 
to Growth. In the United States many had come to believe 
that overpopulation was the primary threat to the planet 
and to humanity. Key people in China read these books, 
they had access to them, they were exposed to Western 
experts, and it appears that these Western sources played a 
major role in China's creation of the one-child policy. They 
thought they would be highly praised and still think they 
should be highly praised for avoiding, as they would say, 250 
million to 300 million births through the one-child policy. 

As Kay Ann Johnson, an expert on Chinese adoptions, 
puts it, Chinese families are in a situation of "wanting a 
daughter but needing a son."8 There are various cultural 
reasons for these gendered attitudes toward children: 
passing on the family name through the male line (the 
patrilineal family); the obligation to care for parents in their 
old age being given to sons rather than daughters; 
daughters becoming a part of their husband's family (the 
patrilocal family); and corresponding unequal attitudes 
toward boys and girls. When you radically reduce family 
size this need for a son becomes a key impetus to sex 
selection, because there are few opportunities for the hoped
for son. 

The easiest way for China to go back towards a normal sex 
ratio would be to end the one-child policy. Even changing to 
a consistent two-child policy could have a significant 
impact.9 There are already many exceptions in the one-child 
policy, and the list of exceptions has grown over time-there 
is not time to go over those details now. For example, if your 
first child is a girl and you're in a rural area, you can 
probably have a second child-which in cultural terms often 

7. PAULR. EHRLICH, THE POPULATION BOMB (1968). 

8. See KAY ANN JOHNSON, WANTING A DAUGHTER, NEEDING A SON: 
ABANDONMENT, ADOPTION, AND ORPHANAGE CARE IN CHINA (Arny Klatzkin ed., 
2004). 

9. See, e.g., Smolin, supra note 6, at 34M45. 
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means, you can try for a boy.1° From a human rights 
perspective the policy should be ended entirely. 
Unfortunately, the extraordinary degree of state control over 
procreation in China seems unlikely to entirely end in the 
near future; it is more likely that the government will 
instead gradually modify its coercive population control 
policies, while retaining the practice and principle of state 
control over procreation. 

Unfortunately, even if China ended entirely its coercive 
population control policies, it may be too late to entirely 
eliminate the problems of sex-selective abortion and the sex
ratio imbalance. The trend toward smaller families is 
particularly prominent in East Asia-especially in 
urbanized settings in East Asia-even in places that don't 
have a one-child policy, like South Korea, Hong Kong, and 
Singapore. As people choose to have smaller families, and 
as technology advances and makes it easier to "sex-select", 
what began in China as something that was a byproduct of 
coercion becomes something that people choose on their own. 
If couples want to have only one child due to financial 
pressures (such as the high cost of raising a child and the 
expense of living spaces in urbanized settings), and if they 
still feel a need for a son, they may sex-select even for their 
first child; if they want two children, and want to ensure a 
son-or even a child of both genders-they may sex-select 
for their second birth. 

I think we really have to own the sex-selection issue as a 
broader issue around technological control of procreation. 
The issue of technological control of procreation is directly 
addressed from the point of view of Roman Catholic 
theology, which has a very clear set of teachings about the 
relationship of sexuality to procreation, and the relationship 
of the unitive purpose of marriage to the procreative purpose 
of marriage, as represented by the Papal Encyclical 
Humanae Vitae and the so-called "theology of the body'' of 

10. See, e.g., Therese Hasketh, Li Lu, & Zhu Wei Xing, The Effects of China's 
Policy After 25 Years, 353 NEW ENG. J. MED. 1171, 1171-76 (2005), ava11able at 
http:l/www.nejm.org/doi/full/10.1056/NEJMhpr051833. 
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John Paul II. 11 If you're not familiar with those concepts, I 
don't have time to describe them in detail. These teachings 
assert that the deepest meanings of human sexuality are 
found both in the union of the husband and the wife as a 
permanent bond (the unitive), as well as in the procreative 
possibilities of those bonds, and that those two meanings of 
the unitive and the procreative should not be separated in 
"unnatural ways." These concepts deal both with the proper 
ways of creating babies (basically "naturally") as well as 
with the proper, "natural" ways of limiting family size. 

I'm not trying to convert anybody, and I'm not Roman 
Catholic. But nonetheless, the problem is for the rest of us 
who are not Roman Catholic, in trying to come up with a set 
of principles that would avoid some negative consequences. 
The problem is this: It is a natural thing for parents to be 
concerned about the spacing of children, the number of 
children and the characteristics of their children. Parents 
naturally prefer, both for the sake of their children and 
themselves, that their children have as many positive 
qualities as possible, such as being healthy, intelligent, 
talented, attractive, etc. Indeed, this is likely to be true 
even for those who intentionally embrace an ethic of non
discriminatory and sacrificial love-for while parents can 
certainly equally love their children with serious disabilities, 
most parents would not wish upon their children the 
difficulties involved in those disabilities. So the question is, 
when do these natural concerns over the timing, number, 
and characteristics of our children intersect into something 
where, with technology, we start to control procreation in 
ways we should not? When does a decision that seems like 
just a personal family decision, when you scope it out on a 

11. See, e.g., Papal Encyclical, Humanae Vitae (1968), available at 
http://www.vatican.va/holy_father/paul_vi/encyclicals/documents/hf_p
vi_enc_25071968_humanae-vitae_en.html; What is the Theology of the Body, 
http://w,v,v.theologyofthebody.net/ (2014). See also Joseph Ratzinger, Cardinal, 
Instruction on Respect for Human Life in its Origin and on the Dignity of 
Procreation Replies to Certain Questions of the Day, Address before the 
Congregation for the Doctrine of the Faith at the Feast of the Chair of St. Peter, the 
Apostle., (February 22, 1987), available at 
http://,vww.vatican.va/roman_curia/congregations/cfaith/documents/rc_con_cfaith_d 
oc_l9870222_respect-for-human-life_en.html. 
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big screen and measure it statistically for a population, 
become an imbalance of one kind or another, such as with 
gender? 

The current situation in East and South Asia presents a 
significant challenge to the widely-held presumption that 
the status of women would improve as average family size is 
reduced. Sex-selective abortion is just one part of a broader 
picture in which smaller family size seems to exacerbate 
discrimination against women, or at least not improve it. Of 
course this raises deeply contested issues about the meaning 
and definition of gender equality well beyond the scope of 
this article. But it is just one way in which the problem of 
sex-selective abortion is a challenge to our ways of thinking 
about gender, procreation, and sexuality. 

The problem of sex-selective abortion in India poses 
somewhat different issues than in China. Although India 
has at times crossed over into coercive population control 
policies, generally speaking there is nothing comparable to 
China's more than thirty year implementation of a massive 
program of state control over procreation.In India, as in 
China, longstanding cultural factors are prominent. Thus, 
particularly significant in India is the dowry system, which 
is illegal but still practiced, and longstanding cultural 
attitudes towards sons and daughters, marriage customs, 
and family structures. Interestingly, in India it's not always 
the poorest of the poor who are sex-selecting, but it's as you 
go up the scale economically, as those striving to move and 
stay in the middle class focus on the number and gender of 
their children.12 

And so what we've seen is this paradox that things that 
many people of various religions, various political views, 
thought would lead to improvements in the status of women 
and girls, when combined with technological control, lead to 
the practice of intentionally eliminating females. As 
Professor Kohm said, we're at the beginning of this, not the 
end. The issue became prominent with the large-scale 
availability of access to ultrasound during pregnancy. This 

12. See generally SUNJL KHANNA, FETAI.iFATAL KNOWLEDGE: NE\V 
REPRODUCTIVE TECHNOLOGIES AND FAMILY-BUILDING STRATEGIES IN INDIA (2009). 
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meant that the determination of the gender of the child 
comes relatively late in pregnancy, leading to sex-selective 
abortions being relatively late term abortions. Now we're 
going to be looking at sex-typing earlier and earlier in 
pregnancy, as cheaper and cheaper, less and less intrusive 
methods of determining sex are developed and made 
available to populations. And so, we're at the starting point 
of greater and greater capacity to control procreation, and 
what it is going to be used for, and how is it going to be 
used? And we are finding that technological control tends to 
entrench and implement, rather than transform, certain 
discriminatory attitudes toward girls. 

When we look at the history of the U.S. role in India, it is 
particularly tragic because the U.S. went beyond the 
indirect role we played in China. Americans publicized what 
they believed about population, and it got translated into the 
one-child policy by the Chinese government without 
America's direct involvement. In the Indian context, the 
involvement and influence was much more direct. 
Proponents of population control realized that sex-selective 
abortion was an effective way to control population for two 
reasons. First, they realized that people very much wanted 
a son and that they would keep trying to have more children 
until they had a son, leading to the births of many daughters 
. So they said, "Well, let's just give them the means to abort 
those daughters," and so in population control terms sex
selective abortion was viewed as positive in that way. 13 

Second, as a matter of population control, eliminating 
daughters is particularly effective, because you are 
eliminating future mothers. 

We have this link where India was virtually pressured, I 
would say from reading the historical record, by population 
control money. There was a day when public health meant 
population control. I teach at a school of public health. I 
think it's a very important field, and it's a positive field, and 
it includes significant methodologies for measuring 
statistical outcomes for health. But there was a day in which 
the U.S. and various foundations, like the Ford Foundation, 

13. See generally, HVISTENDAHL, supra note 2. 
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wanted "public health" in developing nations to primarily 
mean population control. And that meant India was 
pressured to concentrate on population control. And of 
course there was the tragedy that India went through a 
forced-sterilization campaign as well, which sterilized huge 
numbers of men, unwillingly. And in general, there's this 
whole tragic history of the U.S. population control 
establishment cheering on China as they adopted the one
child policy, and cheering on India when they did some 
Draconian things. 

In terms of solutions, it's quite clear that what needs to be 
done goes beyond urging China to relax their population 
control policy. It's too late for that to fix the whole problem, 
particularly considering the context where many people in 
China have internalized the norm of wanting just one child, 
particularly in urban areas. 

The problem of sex selection is going to be with us in 
China for a long time. In fact, I'm kind of worried that it will 
be something where boys start to be eliminated over time as 
well as girls. Right now it seems like that's something we 
don't need to worry about, that it's all about trying to 
eliminate girls. But in China, there is a model where the 
perfect family is a boy and a girl. You've seen it here in the 
U.S., what is the perfect American family, right? A husband, 
a wife, a beautiful son and a beautiful little girl. China has 
kind of the same idea. But since they're so used to the social 
meaning of abortion itself, and so wrapped up in sex 
selection, I think you'll probably see, if they go to a two-child 
policy and people have first a son and the next pregnancy's a 
boy, that they'll probably abort the boy and go for a girl. All 
in an attempt to try to get the "perfect family". 

It all comes back to this issue of technological control over 
procreation. And over time we are likely to improve the 
means we have to control the gender of our offspring. 

What I always say to my bioethics students is this: if you 
kind of think about it, sex is a very dangerous way of 
producing children. There's a famous quote in the "Forrest 
Gump" movie, "Life is like a box of chocolates, you never 
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know what you're gonna get. 14
" (If you look at the back of the 

box, it tells you-but of course that spoils the analogy!) But 
in any event, sex is an inherently dicey and uncertain way of 
creating the next generation. And yes, some of my students 
say, "But yeah, you just marry, like, the perfect person and 
then you have these wonderful genes going in." But given 
recessive genes and the actual chance process of sexual 
reproduction, you really don't know what kind of child will 
be produced by any set of parents. 

If people are only going to have one or two children, many 
will want those children to be more or less perfect. And if in 
peoples' minds sex is largely decoupled from procreation, 
then it seems like the rational thing to do over time is to 
totally decouple it, and do a combination of IVF plus pre
implantation genetic diagnosis or some cheaper method that 
we'll develop over time. Essentially, you create test-tube 
babies, you examine them, and you only implant the most 
nearly perfect ones. It seems over time that's where we 
would naturally go as a world. I'm not talking about next 
year, but I'm talking about when you, who are students
when your children start having children. So we've got to 
decide whether to embrace the notion that God created sex 
as the way that children ought to be produced, and that you 
live with the outcome, even though it is a very profoundly 
chancy thing. And that has to do with disability. It has to do 
with abortion. It has to do with all of the various 
technological ways of controlling procreation. So the pro-life 
ethic is going to have profoundly difficult challenges. 

I'll wrap it up with this: we're accustomed to the pro
choice, pro-life debate. We're used to a certain context 
where abortion is about the woman's right versus the right 
of the child. But in much of the world, abortion has a 
completely different social meaning. It's about this question 
of the characteristics of the child. It's about mostly married 
women and families as a whole deciding about the timing 
and the characteristics and the gender of their children. 
That's a primary social meaning of abortion in many places. 
And these decisions are made in societies where procreation 

14. FORREST GUMP (Paramount Pictures 1994). 
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is not primarily about the choice of the mother, it's about the 
extended family. It's about planning for the future of a 
multi-generational family. It's not about the individual 
choice debate at all. So we in the pro-life movement are 
going to have to be a alert to being able to understand 
completely different narratives about what abortion means 
in peoples' lives around the world. 

Thank you very much for your patience. 


