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BACKGROUND 

The European Court of Human Rights in Strasbourg 
(ECHR), works as part of the Council of Europe, an interna
tional organization that is not felt in the everyday life of most 
Europeans. 1 The Council of Europe is one of the largest Eu
ropean organizations in existence2 and was founded in 1949 
by the European democracies in place at the time.3 It was 
enlarged after the Cold War and currently consists of forty
seven member states.4 The fundamental values of the Coun
cil of Europe are democracy, the rule of law, and the 
protection of human rights.5 A nation-state that joins the 

* Dragoljub PopoviC, born in Belgrade, has served on the Euorpean Court of 
Human Rights since January 26, 2005. He received a Masters ofLa\v in 1976, and a 
Doctorate of Law in 1984, both from the University of Belgrade. He has served as a 
legal professor in various schools and disciplines including comparitve and constitu
tional law. He has been an attorney at la,v in private practice, and he has also 
served as Ambassador of Serbia and Montenegro to Switzerland. 

1. See generally DONNA GO MIEN' LA \V AND PRACTICE OF THE EUROPEAN 

CONVENTION ON HUMAN RIGHTS AND THE EUROPEAN SOCIAL CHARTER 11-19 (1996) 

(outlining the foundation of the Council of Europe and its development into the 
organization it has become today, specifically focusing on ho\v the organization has 
dealt with recognizing human rights). 

2. See generally L. J. CLEMENTS, EUROPEAN Hul\IAN RIGHTS: TAKING A CASE 
UNDER THE CONVENTION 2-3 (1994). 

3. Id.; see also GoMIEN, supra note 1, at 11. 
4. Council of Europe, Council of Europe in Brief, http://\v\vw.coe.intiaboutCoe/ 

index.asp?page=47paysleurope&l=en (last visited Jan. 28, 2010) [hereinafter 
Council of Europe in BriefJ; see generally THEORY AND PRACTICE OF THE EUROPEAN 
CONVENTION ON Hur.:rAN RIGHTS 2-4 (Pieter Van Dijk et al. eds., 4th ed. 2004). 

5. GoMIEN, supra note 1, at 12 ("a. The aim of the Council of Europe is to 
achieve a greater unity between its Members for the purpose of safeguarding and 
reali[z]ing the ideals and principles \Vhich are their common heritage and 
facilitating their economic and social progress. b. This aim shall be pursued through 
the organs of the Council of Europe by discussion of the questions of common concern 

35 
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Council of Europe has the obligation to ratify a certain num
ber of the most important international treaties included 
within the framework of the organization. One such treaty is 
the Convention for the Protection of Human Rights and Fun
damental Freedoms of 1950.6 The ECHR was established by 
Article 19 of that Convention.7 Next, I will address the com
position of the ECHR. 

I. COMPOSITION OF THE COURT 

Article 20 of the Convention reads, "The Court shall consist 
of a number of judges equal to that of the High Contracting 
Parties."8 Therefore, each nation or member state has one 
judge.9 Judges sit on the ECHR in their individual capacity 
and are elected by the Parliamentary Assembly of the Coun
cil of Europe composed of parliamentarians from each 
member state.10 The number of parliamentarians from a par
ticular member state depends on the number of political 
parties in that state and its population.11 The judges are 
elected by a majority of votes cast from a list of three candi
dates who are nominated by the government of the 
contracting state.12 The ECHR consists of forty-seven judges 
because there are forty-seven member states.13 The Court is 
composed of five sections.14 Within sections, chambers of 
seven and committees of three judges are formed. 15 Under
standing the structure of the ECHR is important, but it 

and by agreements and common action in economic, social, cultural, scientific, legal 
and administrative matters and in the maintenance and further realization of 
human rights and fundamental freedoms."). 

6. CLEMENTS, supra note 2, at 3. 
7. Id. at 73. 
8. Convention for the Protection of Human Rights and Fundamental Freedoms 

art. 20, Nov. 4, 1950, Europ. T.S. No. 005 [hereinafter Convention on Human 
Rights]. 

9. CLEMENTS, supra note 2, at 9. 
10. Id. 
11. GoMIEN, supra note 1, at 13. 
12. Convention on Human Rights, supra note 8, art. 22. 
13. Id. art. 20; see also Council of Europe in Brief, supra note 4. 
14. European Court of Human Rights-The Court-Composition of the 

Sections, http://www.echr.coe.int/ECHR/EN/Header/The+Court/Introduction/ 
Information+documents/ (from menu on the left-hand side, select the subheading 
"The Sections") (last visited Nov. 20, 2009). 

15. Convention on Human Rights, supra note 8, art. 27. 
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merely serves as background for the question of how a human 
rights complaint comes before the Court. 

IL FILING A COMPLAINT WITH THE COURT 

Articles 33 and 34 set out who can bring a complaint before 
the ECHR. 16 While the Court is competent to handle so
called interstate cases-and there have been some important 
ones-there are few of these overall.17 The Court can issue 
advisory opinions as well, 18 but the vast majority of the 
Court's work is rendering decisions on individual applica
tions.19 Article 34 of the Convention reads, "The Court may 
receive applications from any person, non-governmental or
ganization or group of individuals claiming to be the victim of 
a violation by one of the High Contracting Parties of the 
rights set forth in the Convention or the protocols thereto."20 

Under the Convention, "any person" means a natural or phys
ical person, non-governmental organization, or group of 
individuals.21 This definition includes companies or corpora
tions and minors who may file even without the consent of 
their guardians or parents.22 All that is required is that the 
individual be within the national boundaries of one of the 
High Contracting Parties.23 Ultimately, whether an individ
ual's application will be heard by the ECHR is for the Court 
to decide.24 

To illustrate, consider a case from 1994, The Holy Monas
teries u. Greece.25 The background of the case is that the 
Greek government, after the restoration of democracy in the 

16. Id. arts. 33-34. 
17. Id. art. 33; see also Gol\UEN, supra note 1, at 39-42 (outlining the procedure 

and history of interstate complaints and highlighting some of the more significant 
interstate cases brought before the ECHR). 

18. Convention on Human Rights, supra note 8, art. 47. 
19. Id. art. 34; see also European Court of Human Rights-FAQ, http://\V\V\V. 

echr.coe.int/50/en/#faq (from menu on left~hand side, select the subheading 
''Proceedings of the Court," then select question 19, "Who can bring a case to the 
court?") (last visited Nov. 20, 2009). 

20. Convention on Human Rights, supra note 8, arts. 34-37. 
21. Id. art. 25. 
22. CLEMENTS, supra note 2, at 16-19, 22. 
23. Id. at 16-17. 
24. Convention on Human Rights, supra note 8, arts. 35-37. 
25. 301 Eur. Ct. H.R. (ser. A) (1994). 
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country, took over some property of the monasteries and of 
the Greek Orthodox Church.26 The monasteries protested 
(they have a legal personality under domestic law), but they 
lost the case in Greece.27 The monasteries and some of the 
monks in their individual capacities applied to the ECHR; 
however, the Greek government objected to the application.28 

The Greek government asserted that, in spite of the fact that 
Greece is a secular country, the whole structure of the Greek 
Orthodox Church is somehow intertwined with the govern
ment (for instance, a competent minister countersigns the 
appointments of bishops of the Greek Orthodox Church).29 

Therefore, the monasteries were not non-governmental orga
nizations, but rather they were parts of the Greek 
governmental structure.30 The ECHR determined that even 
though there were certain interconnections between the 
Greek government and the monasteries of the Greek Ortho
dox Church, the monasteries were sufficiently independent to 
file an application with the ECHR. This decision was based 
on the fact that monasteries have their own legal personality 
in their country, and they could even sue the government in 
the courts of Greece.s1 In contrast, the ruling was quite dif
ferent in the case of the monks. Their application to the 
ECHR was denied.3 2 The ECHR reasoned that monks have 
no property, but instead they belong to a certain order and 
reside in a monastery. Therefore, how can the monks argue 
that the Greek government took their personal property 

26. Id. at 10. 
27. Id. at 20. 
28. Id. at 26. 
29. Id. at 27-28. 
30. Id. 
31. See id. at 28. 
32. Id. at 26-27. The ECHR's opinion does not include a specific statement that 

the monks' claim was denied. Rather, the opinion states, "On 4 December 1989 the 
Commission ordered the joinder of the two applications [referring to the applications 
by the monasteries and the monks]. It declared them admissible on 5 June 1990 but 
only in so far as they were made by the Holy Monasteries; it declared them 
inadmissible as to the remainder [the remainder being the application of the 
monks]." There is reference to an "annex" to the ECHR's opinion, which could 
include the explanation of why the monks' application was denied, but that "annex" 
is only available through a request to the Registry of the ECHR. Id. at 27. 
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when the monks have no worldly possessions?33 Based on 
this reasoning, the ECHR concluded that the monks could not 
claim to be victims of a human rights violation, which is one 
of the admissibility requirements that must be satisfied by 
each applicant. 34 

Ill. FILING REQUIREMENTS 

After an individual submits an application to the ECHR, 
the ECHR must determine whether the application satisfies 
the admissibility requirements.35 These requirements, as 
laid out in Article 35 of the Convention, begin as follows: 
"The Court may only deal with the matter after all domestic 
remedies have been exhausted, according to the generally 
recogni[z]ed rules of international law, and within a period of 
six months from the date on which the final decision was 
taken."36 The "exhaustion of domestic remedies" rule is con
sidered a general rule of international legal procedure, and it 
provides the State with an opportunity to resolve a claimed 
violation using the State's domestic legal system before an 
applicant applies to the ECHR.37 However, there are excep
tions to this rule because determining whether all domestic 
remedies have been exhausted can be difficult and, in addi
tion, requiring an applicant to wait for all domestic remedies 
to be exhausted can, in some cases, mean waiting for years 
without resolution. 38 For example, in my home country of 
Serbia, the proceedings in the courts of law can last for three, 
six, eight, or more years. In such cases, the ECHR has taken 
a special approach to these cases called de lento proceed
ings. 3 9 If the proceedings at the domestic level go beyond a 

33. See generally id. at 12-13 (describing the Holy Monasteries as "ascetic 
religious institutions whose members live according to monastic traditions, the 
sacred rules of asceticism and the traditions of the Christian Orthodox Church"). 

34. See GoMIEN, supra note 1, at 43-47 (outlining the admissibility 
requirements that must be satisfied by each applicant); see also CLEMENTS, supra 
note 2, at 19-22. 

35. See generally ARAI ET AL., supra note 3, at 103--08. 
36. Convention on Human Rights, supra note 8, art. 35. 
37. ARAr ET AL., supra note 4, at 125-28. 
38. Id. at 125-28, 132-35. 
39. ARAr ET AL., supra note 4, at 132-35 (no specific mention of the proceedings 

the ECHR uses in such cases being called de lento proceedings). 
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reasonable time, then the domestic judiciary is ineffective; 
therefore, there are no domestic remedies to exhaust, and the 
applicant is welcome to apply to the ECHR.40 

In addition to de lento proceedings, there are other excep
tions to the "exhaustion of local remedies" rule.41 To 
illustrate, consider this interesting case from 2009, Filiz 
Uyan v. Turkey. 42 In that case, a lady was imprisoned in Tur
key.43 She was serving a prison sentence of twenty-two 
years, and she needed a gynecological examination.44 The ex
amination was allowed by the prison administration.45 She 
was taken to a female doctor in handcuffs and accompanied 
by three male security officers.46 While the officers remained 
in the room, Filiz Uyan refused to be examined.47 Because 
Filiz Uyan refused to be examined while the male officers re
mained in the examination room, she was taken back to the 
prison.4" Upon returning to prison, she started proceedings 
at the national level against those gendarme security of
ficers.49 But in order to maintain proceedings against the 
state agent in Turkey, she needed an approval and probation 
of a higher authority, the district governor.50 The district 
governor did not give that approval, and Filiz Uyan stopped 
the proceedings there.51 Next, she turned to the regional 
medical association to reprimand the doctoress who was 
ready to examine her under such circumstances.52 Filiz 
Dyan's appeal to the regional medical association was denied, 
so she appealed to the national medical association. 53 The 
national medical association found that it was professional 

40. Id. 
41. Id. at 125-38 (explaining the other exceptions to the "exhaustion of local 

remedies" rule). 
42. App. No. 7496/03, Eur. Ct. H.R. (2009). 
43. Id. paras. 4-5. 
44. Id. paras. 5--6. 
45. Id. 
46. Id. paras. 6-7. 
47. Id. 
48. Id. 
49. Id. para. 8. 
50. Id. para. 9. 
51. Id. para. 10. 
52. Id. para. 15. 
53. Id. paras. 15-17. 
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misconduct on the part of the doctoress to not request that 
the security officers leave the examination room. Thus, the 
doctoress was warned.54 

In analyzing Filiz Dyan's case, it is important to under
stand that, in general, when a claim is begun in a particular 
domestic judicial system, the claim must be pursued to com
pletion through all the levels of that system before another 
avenue of redress is sought. ss Filiz Dyan did not do that.56 
She tried to sue the officers and could have appealed the deci
sion of the district governor, but she did not do so. 57 An old 
precedent says if there is more than one avenue of redress at 
the national level, the party is allowed to choose.58 So by in
voking this rule Filiz Dyan was able to surmount this first 
obstacle.59 So what about the second? She exhausted the do
mestic remedy and received some satisfaction: The doctor 
was warned by the national medical association.60 If that 
satisfaction is sufficient, she is no longer a victim and cannot 
address the ECHR.61 But the ECHR found that Filiz Dyan's 
particular avenue of redress was not effective or efficient.62 
The applicant is only required to exhaust domestic remedies 
if those remedies are effective. 63 If a female prisoner is to be 
examined with handcuffs in the presence of male guards and 
the doctor obtains only a warning, the system is not effective; 
the remedy as such is not sufficient.64 The borderline be
tween the opinions of the judges was whether the treatment 
was sufficiently inhuman and degrading. 65 In a four to three 

54. Id. para. 18. 
55. Convention on Hun1an Rights, supra note 8, art. 26; see also GoMIEN, supra 

note 1, at 55-59. See generally CLEMENTS, supra note 2, at 24-29. 
56. Filiz Uyan, App. No. 7496/03, Eur. Ct. H.R., para. 11. 
57. Id. 
58. See CLEMENTS, supra note 2, at 29-30. 
59. See generally Filiz Uyan, App. No. 7496/03, Eur. Ct. H.R., para. 22. 
60. Id. para. 18. 
61. See ARAI ET AL., supra note 4, at 136-48 (explaining \vhen an individual 

applicant has received effective and adequate remedies thereby exhausting all 
remedies he n1ay expect from the ECHR). 

62. See generally Filiz Uyan, App. 7496/03, Eur. Ct. R.R., subdiv. "For These 
Reasons, The Court," para. 1. 

63. See ARAI ET AL., supra note 4, at 136. 
64. See generally Filiz Uyan, App. No. 7496/03, Eur. Ct. H.R., subdiv. "For These 

Reasons, The Court," para. 1. 
65. Id. paras. 34-35. 
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judgment, the ECHR said that the treatment of Filiz Uyan 
was in violation of the Convention.66 The redress she was 
given by the ECHR was a declaration that there had been a 
violation.67 

N. THE HANDLING OF AN APPLICATION BY THE COURT 

After establishing who can apply to the ECHR and when 
an application can be brought, the issue becomes what hap
pens once an application is received by the ECHR. The 
process begins with the Registry, which is organized like a 
little army.68 It has divisions and chiefs of divisions because 
it concerns languages.69 Everyone is allowed to address the 
Court in his or her own language.70 Therefore, the Turkish 
lawyer in the case discussed above must deal first with the 
language barrier and then with the lmowledge of Turkish 
law. There are forty-sevenjudges71 and some 250 to 300 law
yers working in the Registry.72 Of course, there is the 
language problem but next is a very sensitive point. The Reg
istry makes a preliminary decision about whether to grant 
the appeal.73 When they see the application, they say this 
case was either for the committee of three judges or the 
chamber of seven.74 The cases that go to the committee of 
three judges are most likely going to be rejected. 75 The cases 
reaching the chamber of seven often also pose an admissibil
ity question, but these cases will normally be decided on the 

66. Id. subdiv. ''For These Reasons, The Court," paras. 1-2. 
67. Id. 
68. Eur. Ct. H.R., Role of the Registry, http://www.echr.coe.int/ECHR/EN/ 

Headertrhe+Court/Ho\v+the+Court+worksfrhe+Registry/ (last visited Feb. 10, 
2010) [hereinafter Role of the Registry]. 

69. CLEMENTS, supra note 2, at 47. 
70. Id. 
71. See Convention on Human Rights, supra note 8, art. 20; see also Council of 

Europe in Brief, supra note 4. 
72. Role of the Registry, supra note 68. 
73. Eur. Ct. H.R., Rules of the Court, Rule 49 at 29, available at http://ww\v. 

echr.coe.int/NR/rdonlyres/D1EB31AS-4194-436E-987E-65AC8864BE4F/O/Rules0f 
Court.pdf [hereinafter Rules of the Court]. 

74. Id. 
75. HAROLD CHARLES YOUROW, THE MARGIN OF APPRECIATION DOCTRINE IN THE 

DYNAMICS OF EUROPEAN HUMAN RIGHTS JURISPRUDENCE 7 (1996). 
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merits. 76 How is it possible for the Registry to decide what 
cases judges take? The Registry does not decide. It is the 
judges that decide. There is a rule that the committee of 
three judges rejecting the cases must be 101 % sure that the 
cases will be rejected. 77 For example, a Swedish applicant, 
age 92, applied without having exhausted any domestic reme
dies about the mis en scene from Puccini's opera in 
Stockholm. Then there was an Italian who protested because 
he insisted that implements were put into his brain during 
surgery-without any assertions to prove it, of course-that 
allowed the government to spy on him constantly. There was 
also a Frenchman who protested because the traffic lights in 
the street got on his nerves. So, as you can see, some of the 
applicants should be applying for some institution other than 
the court oflaw; however, we still have to deal with them. 78 

But Filiz Uyan was also in that position at one time and it 
made it into the other pile.79 The Registry lawyers prepare 
the committee case notes, rarely exceeding one page. Here, 
the lawyers explain the substance of the case to be rejected.80 

The three judges in the committee must unanimously agree 
to reject the case.81 If one of the judges has any sort of doubt, 
the case goes to the Chamber and becomes a Chamber case.82 

Therefore, the Registry does not take the judges' decisions, 
but someone must deal with the enormous number of cases 
coming through and help narrow them down for the judges. 
There is normally no oral hearing before the chamber of 
seven. The judges deliberate and then issue a judgment on 
the merits, including dissenting opinions.83 I was unsure 
about this at first, because my country's courts do not publish 
dissenting opinions. But, I must say that now I appreciate 

76. Id. at 7-8. 
77. Convention on Human Rights supra note 8, art. 28. 
78. Id. 
79. Filiz Uyan v. Turkey, App. No. 7496/03, Eur. Ct. H.R. (2009). 
80. LAURJDS MII{AELSEN, EUROPEAN PROTECTION OF HUMAN RIGHTS: THE 

PRACTICE AND PROCEDURE OF THE EUROPEAN Coi\IMISSJON OF HU!l·IAN RIGHTS ON THE 

ADMISSIBILITY OF APPLICATIONS FROM INDIVIDUALS AND STATES 45-46 (1980). 
81. Convention on Human Rights, supra note 8, arts. 27-28. 
82. Id. arts. 29-31. 
83. Id. 



44 Regent Journal of Law & Public Policy [Vol. 2 

the dissenting opinions because they advise you to read the 
dissenting opinions first to understand the issue. 

Then there is a possibility under Article 43 of the Conven
tion, that the case may be referred to the Grand Chamber of 
seventeen judges, whose names are drawn by lots.84 So what 
kinds of cases can be referred to the Grand Chamber? Basi
cally any case can be referred to the Grand Chamber, but 
there are some guiding principles in the Convention stating 
that only those cases involving a serious question of applica
tion or interpretation of the Convention or a serious issue of 
general importance are to be referred to the Grand Cham
ber. ss Well, that is what is written on paper, but in practice 
it operates somewhat differently. 

For instance, in a 2006 case, Hermi v. Italy, a Tunisian 
drug dealer was imprisoned in Italy.86 When he was judged 
in the first instance, the judge asked him, in Italian of course, 
if he would be willing to take a shortened procedure, which 
leads to a shorter trial and one-third less of the pronounced 
sentence. He said "yes." He appealed, but when his counsel 
came to the Court of Appeals in Rome, he realized that his 
client was not there. So he asked the Court of Appeals to stay 
proceedings and bring in his client. The Court of Appeals re
fused to do so. So the defendant appealed to the Cassation 
Court of Italy and the Cassation Court asked the Attorney 
General of Italy, who said that refusing to allow the client to 
attend the hearing was not in conformity with procedure. 
The judges of the Cassation Court did not want to follow the 
Attorney General's opinion, however, so they said that it was 
acceptable to not bring forth the client.87 Hermi came to 
Strasbourg and filed an application.88 The legal issue was 
whether he had sufficient knowledge of the Italian language 
to understand the judge.89 The law requires that the defen
dant have the right to demand to be brought to the Court five 
days before the beginning of the proceedings.90 He did not do 

84. Id. arts. 27(1). 43(1). 
85. Id. art. 43(2). 
86. App. No. 18814/02, Eur. Ct. H.R. (2006). 
87. Id. para. 24. 
88. Id. para. 1. 
89. Id. para. 36. 
90. Id. para. 33. 
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that, nor did his counsel.91 There was nothing affecting inter
pretation of the Convention, and this case was judged by the 
Grand Chamber because the judgment at the chamber level 
was a vote of four to three. There is a panel of five rotating 
judges that say which of the cases are to come to the Grand 
Chamber.92 They are very restrictive, but they let this one 
through even though it was not much of a case for the Grand 
Chamber. In this case, the Chamber found that there was a 
violation; however, the Grand Chamber in a vote of twelve to 
five found no violation.93 One interesting note about the deci
sions is that the national judge must sit on the panel that 
judges the case.94 

There are eight or nine judges within a section.95 Within 
the section there are usually two committees of three judges, 
appointed for a period of three years.96 Usually, each section 
sits once a week; they have to try fifteen or twenty cases but 
not always in the same formation. 97 Sometimes a judge is a 
substitute, and sometimes he is a sitting judge. 9s 

Grand Chamber judges are chosen by lot for each case.99 

The President or Chief Justice is always there as well as the 
five section presidents, so actually only eleven judges are cho
sen by lots.100 There are additional guidelines, but they are 
too complicated for this discussion. 101 Next, I will address 
the issue of how the Convention is applied to different types 
of cases. 

V. PROVISIONS OF THE CONVENTION 

There are two official languages of the Court, French and 
English.102 Cases are simultaneously interpreted for all the 

91. Id. para. 35. 
92. GoMIEN, supra note 1, at 92. 
93. See Hermi, App. No. 18814/02, 2006 Eur. Ct. H.R., para. 20. 
94. Convention on Human Rights, supra note 8, arts. 20, 22. 
95. See Rules of the Court, supra note 73, Rule 25(1) at 70. 
96. Id. Rules 25(1), 27(1) at 13-14. 
97. See Convention on Human Rights, supra note 8, art. 27(1)-{2). 
98. Id.; Rules of the Court, supra note 73, Rule 102(4)(b) at 49. 
99. CLEr-IENTS, supra note 2, at 79. 

100. Id. 
101. See Rules of the Court, Rule 102(4)(b) at 49. 
102. Id. Rule 34 at 19. 
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judges because parties are allowed to address the assembly in 
either language.103 The French and English texts are equal 
in theory, but not in actual fact. There are certain differences 
and minor discrepancies. For instance, Article 1 of the first 
additional protocol granting protection of property uses the 
word "property" in the rubric.104 Then, it says that every nat
ural and legal person is entitled to the use and enjoyment of 
its "possessions."105 Then it uses the word "property" in al
lowing the control of the use of property.106 In the French 
version, they repeat the word property, but then they use the 
word bien, 107 which cannot be translated as well in this in
stance. Property and possessions, propriete and bien, are not 
easy to translate and, in some cases, the difference in transla
tion can be of importance. What is more important than that 
are certain autonomous concepts of the case law of the Court, 
of the Court's jurisprudence. Some terms used in the na
tional legal systems of the member states have different 
meanings in the Strasbourg Court's case law. For example, 
Article 6 of the Convention, granting the right to a fair trial, 
speaks of civil rights and obligations in the English text.10s 
However, "civil" here means "private." Now what are civil 
rights and obligations? There was a case in 1971, Ringeisen 
v. Austria, where a businessman speculated with land and, in 
dealing with debt, he had to address the national court sys
tem in Austria.109 He lost his case at the national level and 
had to address the administrative courts.110 The Austrian 
government held that his debts had nothing to do with the 
civil rights and obligations.111 The court's ruling was not ac
tually that strict and literal. The court's argument was that 
the essence of Mr. Ringeisen's claim had to prevail.112 The 
essence of his claim fell under Article 6 protections even 

103. Id. 
104. Convention on Human Rights supra note 8, Protocol 1, art. 1. 

105. Id. 
106. Id. 
107. Convention de Sauvegarde des Droits de l'Homme et les Libertes 

Fondamentales, Protocole 1, art. 1, Nov. 4, 1950, Europ. T.S. No. 005. 
108. Convention on Human Rights supra note 8, art. 6(1). 
109. 145 Eur. Ct. R.R. (ser. A) at 6-10 (1971). 
110. Id. at 11. 
111. Id. at 12. 
112. Id. at 46. 
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though the claim was a private lawsuit involving administra
tive authorities and arising out of real estate transactions. 113 

The preceding case illustrates how the civil rights and obli
gations first became an autonomous concept. In Pellegrin v. 
France, a 1999 case, a French engineer was recruited by his 
government to aid the West African States. 114 Before travel
ing to West Africa, Mr. Pellegrin had to pass a physical 
examination.115 The examination showed that he was not 
physically able to withstand the climate and working condi
tions there, and he was denied the ability to work in 
Africa. 116 He then proceeded to sue and lose at the national 
level in France. 117 He came to Strasbourg claiming that Arti
cle 6 applied to his case because it involved a labor contract 
with the Ministry (government). 118 The court ruled that 
those persons belonging to the government structure have a 
certain bond of loyalty to the severing power .119 Mr. Pelle
grin was a government agent and, therefore, had a certain 
bond of loyalty.120 Thus, his rights and obligations were not 
civil but public.121 This ruling was probably influenced by 
some rulings of the United Nations Committee on Human 
Rights holding that an officer suing his country for money 
should not come under the protection of civil rights.122 So the 
Court was faithful to this precedent. 

This is the trouble: courts start following a certain prece
dent, then they realize that it was not so clever as they 
thought it was. Another such case involved an employee of a 
small municipality in the South ofFrance.123 The municipal-

113. Id. at 8-9. 
114. App. No. 28541/95, 1999-Vll! Eur. Ct. H.R. 211, 213. 
115. Id. at 214. 
116. Id. 
117. Id. at 211. 
118. Id. at 213. The French Ministry of Cooperation and Development recruited 

him, under a contract signed on March 13, 1989, as a technical advisor to the 
Minister for the Economy, Planning and Trade of Equatorial Guinea. Id. 

119. Id. at 225. 
120. Id. at 226-27. 
121. Id. 
122. Cf. Benkessiouer v. France, App. No. 26106/95, Eur. Ct. H.R. {1998); Couez 

v. France, App. No. 24271194, Eur. Ct. H.R. (1998). These cases took place before the 
precedent established in Pellegrin and held that Article 6 does apply in a situation 
questioning discretionary powers of state authorities. Id. 

123. Benkessiouer, App. No. 26106/95, Eur. Ct. H.R. (1998). 
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ities are often very small, some not exceeding several 
hundred people. The man worked for the municipality 
stamping papers and doing other such work.124 He could not 
overcome this precedent because even though the nature of 
his work was rather insignificant to the government, he was 
bound by this special bond ofloyalty to the municipality and, 
therefore, to the sovereign power of France.125 

Another illustration of these principles can be found in the 
2007 case, Vilho Eskelinen and Others v. Finland. 126 A group 
of Finnish policemen sued at the domestic level for sala
ries.127 The rule from Pellegrin dictates that one cannot sue 
in Strasbourg ifhe works for the national government.128 As 
this case went to the Grand Chamber, it became one of the 
rare instances where the Court overruled its own prece
dent.129 As of 2007, the Court held that to be excluded by 
Article 6 in terms of civil rights and obligations, there must 
be both an express provision in the national legislation, and 
such a provision must be justified by the Court in Stras
bourg.130 So, you see how the concept of civil rights and 
obligations changes over time even though the text remains 
the same. 

Yet another example of this progression involves Article 8 
of the Convention. Article 8 reads in part, "Everyone has the 
right to respect for his private and family life, his home, and 
his correspondence."131 The concept of a home is implicated 
in this Article. In French, the word domicile is a more elastic 
term than the English word home. The French know that in 
French there is domicile prive and there is a domicile profe
sionnel, but there is no such distinction in the English 
language. rn2 

124. Id. 
125. Id. 
126. App. No. 63235/00, Eur. Ct. H.R. (2007). 
127. Id. 
128. Id.; Pellegrin v. France, App. No. 28541/95, 1999-VIII Eur. Ct. H.R. 211, 

225-26. 
129. Vi/ho Eskelinen, App. No. 63235/00, Eur. Ct. H.R. (2007). 

130. Id. 
131. Convention on Human Rights supra note 8, art. 8. 
132. THE AMERICAN HERITAGE DICTIONARY OF THE ENGLISH LANGUAGE 864 (3d ed. 

1996). 
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A case occurred in Germany in 1992, Neimietz v. Germany, 
where a practicing lawyer who supported a certain political 
group had his legal office searched by the police.133 He 
brought the case at the domestic level and lost. 134 He 
brought his case to Strasbourg and sought protection of Arti
cle 8.135 His legal office was adjacent to this home, but was 
still not technically his home. The Court broadly held that an 
individual has a home that is his actual home, but also a 
home that is his office; therefore, Article 8 protection should 
apply.13e 

The Convention applies not only to natural persons but 
also to legal persons.137 Does Article 8 extend to corporations 
and companies? Can they claim that they have a home? Fol
lowing the logic to its conclusion, the answer is yes; they can 
claim that their offices are their homes. You see once you 
start down a path, you must follow it to its logical conclusion. 
One applicant is like another one. In 2002, the Court held in 
Affaire Societe Industrielle D'Entrentien et de Service "SIES" 
v. France, that a company's premises deserve protection 
under Article 8.138 

In another French case, Leveau v. France, the parties as
serted that their pig operation should not be subject to 
government regulations. 139 An inspector came and found 
that they were in breach of these regulations.140 They 
started proceedings in France and lost. 141 They then came to 
Strasbourg to claim protection of "home" under Article 8.1•2 
The facts of the case were such that one of the two gentlemen 
had a part of his ''home" (the pigsty) in a different municipal
ity than the rest of his actual ''home."143 The other 
gentleman's pigsty was in a huge block of buildings, but his 

133. 251 Eur. Ct. H.R. (ser. B) at 29 (1992). 
134. Id. at 25. 
135. Id. 
136. Id. at 44. 
137. Convention on f!uman Rights, supra note 8, art. 34. Complaints may be 

made by "any person, non-governmental organi[z]ation or group of individuals." Id. 
138. App. No. 56198/00, Eur. Ct. H.R. (2002). 
139. 2005-X Eur. Ct. H.R. 447, 447-49. 
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actual "home" was separated from those pigsties. 1•• So, 
should they be granted protection under Article 8? The court 
held this was going too far. The pigsties were not "home" in 
the sense used by Article 8 and, therefore, were not protected 
by Article 8.145 

There is no doctrine of stare decisis in the Court, but the 
judges generally feel that former precedents are binding.146 

It is not only important what is written in the text, but when 
applicants are to plead before the Court, the applicants plead 
not only that there is something written in a certain part of 
the Convention, but that their desired interpretation has al
ready been followed by the Court in a past decision.1•1 So, 
there is a doctrine of precedent, but the judges would not put 
it that way because they are Europeans. Judges who come 
from common law countries, such as England and Ireland, 
are more inclined than the others to recognize precedent as a 
binding force. 148 

I hope this talk has been educational to you, and I am glad 
to have been able to speak to you today. Thank you. 
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