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I. INTRODUCTION 

When one looks up into the night sky, what is seen depends on the perspective 
of the viewer. To casual observers, the star-filled sky, with its myriad of 
constellations, is a wonderment of creation. The more inquisitive realize that, with 
the aid of a telescope, they can explore the depths of the heavens' and gain better 
appreciation for their vastness and hidden wonders. 

The wonder instilled by the night skies fueled the imaginations of early science 
fiction, writers such as Jules Verne. In the mid nineteenth century, Verne wrote 
several stories depicting travel through outer space. Most notable is his 1865 
fantasy, De la Terre a la Lune, in which Verne envisioned man's first venture 
beyond the confines of the Earth's atmosphere, prefiguring the conquest of space.' 

More recently, scientists and engineers have begun to deal with the problems 
associated with space travel. A Russian scientist, Konstantin Tsiolkovsky, published 
a paper in 1903 that predicted man would travel into outer space by using rockets 
powered by liquid fuel. 2 His thesis, along with many of the fantasies of science 
fiction writers, was eventually proven correct when the first rocket roared into the 
upper reaches of the Earth's atmosphere and the fringes of outer space. The first 
rocket, launched in 1957 by the former Union of Soviet Socialist Republics 
(U.S.S.R.), carried Sputnik, the first man-made satellite, into orbit around the Earth.3 

This event ushered in the era of the great "space race" between the United States 
(U.S.) and the U.S.S.R.; a competition to see who could first achieve in the conquest 
of space, with the ultimate objective being to put the first man on the moon and reap 
the political and scientific rewards of that achievement. 

With the end of the Cold War and the demise of the U.S.S.R., the race has 
become a cooperative effort among nations to conquer the challenges of outer space 
exploration. Increasingly, contemporary successes in exploration have created 
visions of future exploitation. Realizing the potentially rich profits which await the 
first space pioneers, private industry has entered the marketplace and has created 
private competition for the future commercial market. Rather than merely gazing at 
the night sky and wondering about the magnificence of the stars, space industry 
observers are visualizing the commercialization of outer space. Only a few hundred 
thousand miles beyond the surface of the Earth are an abundance of natural resources 
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wmtmg for someone to harvest.4 The exploitation of these resources and the 
prospect of colonizing other worlds, once the exclusive subject of science fiction, is 
moving cautiously towards reality. 

The result of this paradigm shift from space exploration, to economically 
motivated exploitation, is an ever-increasing interest by corporations and private 
individuals captivated by a greatly heightened anticipation of enormous profits. 
Already companies are planning to exploit near-Earth asteroids for their mineral 
wealth. Furthermore, the surfaces of various celestial bodies, including the moon, 
our solar system's planets, and other bodies floating freely in space, are being "sold" 
by corporations whose questionable legal claim to title has gone uncontested. 

As more resources are made available to scientists and entrepreneurs, and 
technological advances continue to remove barriers, the pace of exploitation will 
increase. However, as exploration of outer space becomes more financially feasible, 
its exploitation will raise numerous legal questions. 

This article will offer a brief overview of current space law, including 
fundamental principles and treaties, and will consider several potential controversies 
and subsequent litigation that may arise from exploitive space ventures. 

II. SPACE LAW TREATIES: THE FOUNDING FIVE 

What is space law and what are its sources? Currently it is an ambiguous 
branch of law with its roots sprouting from international law, whose own basis and 
structure is frequently a topic of debate.5 This article accepts the positivist view of 
international law which "acknowledges that its sources exist in both written and oral 
form-both being ... state-created norms"6 or fundamental principles of customary 
law.7 Written international law includes treaties and other agreements between 
nations and non-governmental agencies. The principles of international law were the 
basic ingredients for the genesis of space law. 8 Indeed, the bulk of current space law 
incorporates a large body of rules that emanate from various treaties and 
agreements.9 

The fundamentals of space law are similar to those of maritime and aviation 
law. 10 They were established by the Legal Subcommittee of the United Nations 
Committee for the Peaceful Uses of Outer Space (UNCOPUOS)." UNCOPUOS 
framed its basic principles in the Declaration of Principles Governing the Activities 
of States in the Exploration and Use of Outer Space. 12 This prohibits the national 

4 Id. at 293. 
5 See NATHAN c. GOLDMAN, AMERICAN SPACE LAW: INTERNATIONAL AND DOMESTIC 66-67 (IS! 

ed. 1988). 
6 Id. at 67-68. 
7 An example of customary space law would be the universal acquiescence of countries in allowing 

satellites belonging to another country to over-fly their territory in the course of their orbits. Such an 
unwritten rule of space law came into effect when the U.S.S.R launched Sputnik in 1957 and not a single 
country objected then or since. Id. at 67·68. 

8 Id. 
9 DIEDERIKS-VERSCHOOR, supra note 1, at 10. 
10 Id. at 4. 
11 UNCOPUOS is the legal arm of the United Nations responsible for the promulgation of 

international space law and policy. It is based in Vienna, Austria. DIEDERIKS-VERSCHOOR, supra note I, 
at 6. 

12 G.A. Res. 196, U.N. GAOR, l81h Sess., Supp. No. 15, at 15, U.N. Doc. AIRES/1962(XVIII) 
(1963). 



2003] The Ownership and Exploitation of Outer Space 77 

appropriation of outer space and celestial bodies, declares equal rights for all states 
to free use of outer space throughout its continuity, provides for the freedom of 
scientific investigation of outer space by states, preserves the sovereign rights of 
states over space objects they launch, and facilitates the collaboration of states to 
render assistance to crews of spaceships in emergency situations. 13 

These principles are the foundational basis for the five international space law 
treaties: 14 

(]) the Treaty on Principles Governing the Activities of States in the 
Exploration and Use of Outer Space, Including the Moon and Other Celestial 
Bodies, 15 (2) the Agreement on the Rescue of Astronauts, the Return of Astronauts 
and the Return of Space Objects Launched into Outer Space, 16 (3) the Convention on 
International Liability for Damage Caused by Space Objects, 17 (4) the Convention of 
Registration of Objects Launched into Outer Space, 18 and (5) the Agreement 
Governing the Activities of States on the Moon and Other Celestial Bodies. 19 

ill. THE OUTER SPACE TREATY OF 1967 

The Outer Space Treaty is the primary agreement concerning space law for two 
reasons. Not only was it the first in time and set forth the basic principles of space 
law, but its articles and principles are further articulated by the various treaties that 
have subsequently been drafted. 

The exercise of sovereign control in outer space was the initial focus of the 
drafters of the Outer Space Treaty. They rejected the concept of res nullius which 
would have treated outer space as "unclaimed territory" that belonged to no one, but 
was available for conquest. Such an arrangement would allow nations to 
peremptorily claim ownership of the celestial bodies that they were the first to reach 
and exclude access to all others.20 Instead, they declared outer space to be res 
comnzunis where all entities, individual or corporate, and nations have common or 
open access to the resources that are contained within its realm and are precluded 
from making any claims of ownership.21 This was the first attempt to create rules 

13 DIEDERIKS 8 VERSCHOOR, supra note I, at 6. 
14 The Russian Federation has expressed the view that UNCUPOLOS' should begin looking at the 

issues involved in developing a single, comprehensive United Nations convention on space. As of 
UNCOPOUS' last session, however, such a venture had not been considered. See Report of the Legal 
Subcommittee, Committee on the Peaceful Uses of Outer Space, 39th Sess., Agenda item 14, at 4, U.N. 
Doc N AC. 105n38 (2000). 

15 See The Treaty on Principles Governing the Activities of States in the Exploration and Use of 
Outer Space, Including the Moon and Other Celestial Bodies, Jan. 27, 1967, 610 U.N.T.S. 205 [hereinafter 
the Outer Space Treaty] (ratified in 1967, the Outer Space Treaty was the first international space law 
treaty). 

16 See Agreement on the Rescue of Astronauts, the Return of Astronauts and the Return of Space 
Objects Launched into Outer Space, Apr. 22, 1968, 672 U.N.T.S. l 19 [hereinafter the Rescue Agreement] 
(outlines the duties of States towards the rescue and return of astronauts). 

17 See Convention on International Liability for Damage Caused by Space Objects, Nov. 29, 1971, 
961 U.N.T.S. 187 [hereinafter the Liability Convention] (imposes a strict liability standard for damage 
caused by space objects). 

18 See Convention on Registration of Objects Launched into Outer Space, November 12, 1974, 1023 
U.N.T.S. 15 [hereinafter the Registration Convention] (requires members to register a list of all spacecraft 
launched and the nature of the spacecraft with the U.N. Secretary General). 

19 See Agreement Governing the Activities of States on the Moon and Other Celestial Bodies, Dec. 
18, 1979, 1363 U.N.T.S. 3 [hereinafter the Moon Treaty] (governs the use of the moon and other celestial 
bodies). 

20 Marko, supra note 3, at 297. 
21 Id. 
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pertaining to the use of outer space and incorporate the fundamentals outlined in the 
Declaration of Principles Governing the Activities of States in the Exploration and 
Use of Outer Space.22 The provisions of the Outer Space Treaty deserve closer 
examination since they provide the framework for the subsequent corpus of space 
law. 

Article I of the Outer Space Treaty states that "[t]he exploration and use of outer 
space, including the moon and other celestial bodies, shall be carried out for the 
benefit and interests of all countries ... and shall be the province of all mankind."23 

Developing countries Jacking the research and development resources to conquer 
outer space, but desirous of increasing their involvement in outer space activities, are 
relying on the res communis doctrine to eventualJy provide them with equal access to 
outer space.24 The United Nations' Third Conference on the Law of the Sea adopted 
similar language concerning equal access, although it is specific to the open seas 
rather than space.25 However, the Outer Space Treaty creates ambiguity by leaving 
the phrase ''province of alJ mankind" undefined and unexplained. The phrase has 
been interpreted to mean for the "benefit of all mankind," which opens the door to 
several anomalous interpretations.26 However, Article I does contain language that 
lends support to the res communis doctrine. It grants freedom of exploration and use 
of outer space to all States27 "without discrimination ... on a basis of equality and in 
accordance with international Jaw .... "28 Article Ill more precisely elaborates on 
this "freedom of exploration and use" by requiring that the principles of the U.N. 
Charter control those activities that are covered by Article l.29 Lastly, Article I 
grants open access to any and all areas of celestial bodies for scientific research 
purposes. 30 

Article II of the Outer Space Treaty contains what may be the most important 
support for the principle of space law that precludes ownership of celestial bodies.31 

It strengthens the interpretation which espouses the doctrine of res communis by 
stating that outer space ''is not subject to national appropriation by claim of 
sovereignty .... "32 Though this ban on sovereignty-based claims is part of the 
fundamental premise of space law to provide equal access to all, it creates a barrier 
to the realization of space exploration by depriving explorers of any ownership of 
their conquests.33 Article II also creates the most controversial loophole in the treaty 
by failing to mention whether that prohibition on ownership extends to private 
individuals and business entities. Many private companies and individuals, whose 
home countries are not signatories of the Moon Treaty, use this deficiency to assert 
their belief that the concept of res nullius remains valid for private individuals and 
business entities. 

22 Id. at 299. 
23 Outer Space Treaty, supra note 15, art. I, para. l, at 207. 
24 DIEDERIKS· VERSCHOOR, supra note l, at 27. 
25 See United Nations Convention on the Law of the Sea, 1833 U.N.T.S. 3 (which implies that the 

oceans are the province of all mankind). 
26 DIEDERJKS-VERSCHOOR, supra note l, at 27. 
27 Id. 
28 Outer Space Treaty, supra note 15, art. I, para. 2, at 207-08 
29 Id. art. III, at 208. 
30 DIEDERIKS-VERSCHOOR, supra note l, at 27. 
31 Id. at 28. 
32 Outer Space Treaty, supra note 15, art. II, at 208. 
33 DIEDERIKS-VERSCHOOR, supra note I, at 28. 
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While Articles II and III declare that outer space is for the common use of man 
and that no state may stake sovereignty-based claims,34 Article IV forbids the 
placement of nuclear weapons in orbit,35 on celestial bodies, or their deployment in 
outer space in any other manner.36 Continuing in its efforts to ensure peaceful, 
cooperative uses of outer space, it states that "[t]he moon and other celestial bodies 
shall be used by all States to the Treaty exclusively for peaceful purposes,"37 and it 
bans "the establishment of military bases, installations and fortifications, the testing 
of any type of weapons, and the conduct of military maneuvers on celestial bodies .. 

,,3g 

However, the Outer Space Treaty does not bar the use of military personnel for 
scientific purposes, or any other non-military purposes, so long as they are 
peaceful;39 nor does it prohibit the use of any equipment or facilities that may be 
required to pursue peaceful exploration.40 The main thrust of Article IV is to 
establish the principle that space is to be used for peaceful purposes. It does not ban 
military activity in outer space, but it does exact a duty from member parties to work 
toward the exclusion of military activities.41 

While Article IV bans the positioning of nuclear weapons or other weapons of 
mass destruction on, or aimed at, any celestial body, it does not speak to the issue of 
other types of weaponry.42 For instance, President Ronald Reagan's controversial 
Strategic Defense Initiative (S.D.l.),43 called for the deployment of an anti-missile 
defense shield that included space-based lasers, ground-based lasers, X-ray lasers, 
particle weapons, and rail-guns to intercept inbound nuclear warheads.44 The 
nuclear-generated X-ray lasers, if placed into orbit, may have violated Article IV.45 

34 Outer Space Treaty, supra note 15, art. II and Ill, at 208. 
35 The fonner Soviet Union likely violated article IV of the Outer Space Treaty when it attempted to 

deploy the Polyus combat satellite on May 15, 1987, from the Baikonur Cosmodrome. Polyus was an 
orbiting weapons platfonn designed to carry offensive nuclear weapons as well as defensive and other 
offensive weaponry. Its intended purpose was to counter a future deployment of SDI. However, after a 
successful launch, Polyus failed to insert itself into a proper orbit due to a faulty guidance sensor and 
subsequently de-orbited and fell into the South Pacific. See generally Polyus, Encyclopedia Astronautica, 
at http://www.rocketry.com (last updated June 26, 2002) (provides a political history and description of 
the Polyus combat satellite) (on file with the Regent Journal of International Law). 

36 Outer Space Treaty, supra note 15, art. IV, para. 2, at 208. See also DIEDERIKS-VERSCHOOR, 
supra note l, at 28. 

37 Outer Space Treaty, supra note 15, art. IV, para. 2, at 208. 
38 Id. See also Maj. John E. Parkenson, Jr., lnternalional Legal Implications of the Strategic 

Defense Initiative, 116 MIL. L. REV. 67, 79-80 (Spring 1987). 
39 See Outer Space Treaty, supra note 15, art. IV, para. 2, at 208. 
40 Id. 
41 DIEDERIKS-VERSCHOOR, supra note l, at 29. But see Parkenson, supra note 38, at 81~86 

(suggesting that Article IV of the Outer Space Treaty does not seek to exclude military activity from space 
but rather only that activity which is aggressive or warlike). 

41. See Outer Space Treaty, supra note 15, art. IV, at 208. 
43 The Strategic Defense Initiative is more commonly known by it acronym "SDI'', or by the name 

"Star Wars", which is the nickname given to the program by its critics. See Parkenson, supra note 38, at 
67. 

44 See generally Parkenson, supra note 38, at 67 (discussing SDI and its implications for the Outer 
Space Treaty, the ABM Treaty, SALT I, and SALT II). 

45 The X-ray laser system proposed by SDI consists of a small nuclear device that when detonated 
channels a fraction of the energy released into high intensity laser beams that are supposed to destroy 
enemy missiles during their boost phase. The device would be destroyed in the course of detonation. It is 
this operation of a nuclear weapon in outer space, and not the resulting laser beam, that Article IV 
prohibits. However, it could be argued that the devices were purely defensive and were not actually 
placed in orbit to remain there, but rather they were of a transient nature and only remained in outer space 
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With the possible exception of this particular technology, the treaty makes no 
mention or provision for banning the other weapons envisioned by S.D.I.. However, 
when the treaty was drafted, such weapons were not foreseen.46 Its signatories could 
have foreseen the use or stationing of ballistic missiles and rockets in orbit, and yet 
they are not explicitly banned either47 unless they carry nuclear weapons.48 

Article V of the Outer Space Treaty stipulates that treaty members must render 
all possible assistance to astronauts, regarded as envoys of mankind to outer space, 
who are in distress.49 This assistance includes allowing emergency landings on the 
territory of another state or on the high seas, and requires the return of rescued 
astronauts to the state in which their space vehicle is registered.50 Article V also 
requires that treaty members inform other states or the UN Secretary-General of any 
condition or phenomena discovered in outer space that may constitute a threat to the 
life or health of astronauts from any other state.51 This mandate extends to any 
danger or threat that might be discovered on the moon or any other celestial body.52 

The Outer Space Treaty does not delineate between the activities of government 
agencies and non-governmental agencies; the controlling state is presumed equally 
responsible for the activities of both.53 Non-governmental entities must receive 
authorization from the member state under whose jurisdiction they fall to undertake 
activities in outer space, and they must be supervised by the member state in the 
execution of those activities.54 In the case of an international organization, 
responsibility for compliance rests both on the member states who are part of the 
international organization and the international organization itself.55 

Article VII provides a strict liability standard under which a member state is 
liable for any damage caused by an object that is launched into space and 
subsequently causes damage in the course of space activity." Article VJII deals with 
the jurisdiction of a registered space object57 launched by a member state. It 
stipulates that a state will retain ownership and control of any object, or any part of 
an object, and any personnel launched into outer space. 58 The essence of this article 

long enough to fulfill their defensive function against incmning enemy missiles. Because their function is 
non-aggressive, it correlates with the Treaty's principle that outer space should be used for peaceful 
purposes. Id. at 86-89. 

46 The language of Article IV, in addition to prohibiting nuclear weapons, also prohibits weapons of 
mass destruction. See Outer Space Treaty, supra note 15, art. IV, para. I, at 208. If an SDI component, 
whether it is a laser, particle weapon, rail gun, or some other technology, ever approaches the destructive 
capacity of a nuclear weapon, it should logically be banned from operating in outer space. See Parkenson, 
supra note 39, at 86-87. 

47 DIEDERIKS-VERSCHOOR, supra note I, at 28. 
48 Outer Space Treaty, supra note 15, art. IV, para. 1, at 208. But see Limitation of Anti-Ballistic 

Missile Systems, Oct. 3, 1972, U.S.-U.S.S.R., art. V, para. I, 23 U.S,T. 3435, at 34256 (stipulates that 
neither the U.S. nor the U.S.S.R will develop, test, or deploy anti-ballistic missile systems which are based 
on land, sea, in the air, or in outer space). 

49 Outer Space Treaty, supra note 15, art. V, para. 1-2, at 208. 
50 Id. See generally Rescue Agreement, supra note 16 (which expounds upon the duties outlined in 

Article V of the Outer Space Treaty towards astronauts in distress). 
51 Outer Space Treaty, supra note 15, art V, para. 3, at 209. 
52 Id. 
53 Id. 
54 Id. 
s5 Id. 
56 Id. art. VII, para. I, at 209. See generally Liability Convention, supra note 17 (imposes a strict 

liability standard for damage caused by space objects). 
57 Registration Convention, supra note 18, art. I(b), at 17 (defines "space object"). 
58 Outer Space Treaty, supra note 15, art. VIII, para. I, at 209. 
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is that the registered object belongs to the state to which it is registered regardless of 
whether it is in outer space, is on the moon, or it lands in territories outside the 
boundaries of the launching state.59 It also implies that there is no right to salvage 
space objects of one state found by another. Specifically, the treaty provides that 
"[s]uch objects or component parts found beyond the limits of the State to the Treaty 
on whose registry they are carried shall be returned to that State, which shall, upon 
request, furnish identifying data prior to their return."60 In other words, the title to 
registered space objects is not necessarily abandoned by the launching state unless 
the launching state expressly acts to do so. 61 This is similar in principle to the 
customary international law whereby title to sunken warships is only abandoned by 
an express act of abandonment. 62 

Article IX protects the environment of outer space, the moon, and other celestial 
bodies. 63 The text of the Article imposes a duty upon member states to undertake 
their exploration of outer space in a way that avoids harmful contamination of alien 
environments and adverse changes to the Earth's environment from the introduction 
of extraterrestrial material. 64 Member states must consider the adverse effects of 
their activities upon other states, and they must consult with those states before 
undertaking such activities.65 

However, "consultations" can be interpreted in different ways in the 
international arena.66 For the most part, it is agreed that the term requires one state to 
request an opinion or a common examination of a specific problem, but it does not 
require the state to follow-up on the problem or make a decision thereon.67 While 
this provision is an attempt to ensure cooperation among the member states, its lack 
of specificity creates an enforcement problem. 

Article X requires states to consider any request made by other member states to 
observe the flight of objects launched by those states. 68 They are not required to 
actually give permission, only to consider the request. Neither does Article X 
stipulate the conditions or the nature of such observations; rather it leaves those 
details to "be determined by agreement between the States concerned."69 

Article XI creates an obligation for member states to inform the U.N. Secretary-
General, the general public, and the international scientific communities in detail of 
the nature of their space activities.70 The details required for publication include the 
nature, conduct, location, and results of the space activity.71 

59 Id. See also Registration Convention, supra note 18. 
60 Outer Space Treaty, supra note 15, art, VIJI, para. l, at 209. 
61 See Registration Convention; supra note 18, art. I (a) and (c), at 17 (defines "space object" and 

"launching state"). 
62See Sea Hunt v. Unidentified Shipwrecked Vessel, 221 F.3d 634, 643 (2000). 
63 DIEDERIKS-VERSCHOOR, supra note 1, at 3 I. 
64 Compare Outer Space Treaty, supra note 15, art. IX, para. I, at 209-10, with Moon Treaty, supra 

note 19, at art. 7, para. 1-2, at 24. 
liS Outer Space Treaty, supra note 15, art. IX, at 209-10. See also Moon Treaty, supra note 19, at 

art. 7, para. 3, at 24 (which states propositions similar to Article IX of the Outer Space Treaty, but directed 
specifically at the 1noon). 

66 OIEDERIKS-VERSCHOOR, supra note l, at l. 
67 Id. at 32. 
68 Outer Space Treaty, supra note I 5, art. X, para. 1, at 210. 
69 Id. at art. X, para. 2, at 210. 
70 DIEDERIKS-VERSCHOOR, supra note l, at 32. 
71 Outer Space Treaty, supra note 15, art. XI, at 210. 
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Article XII of the Outer Space Treaty deals with reciprocity between member 
states. It requires all stations, installations, equipment and space vehicles on the 
moon and other celestial bodies to be accessible to other member states." However, 
representatives of other member states are required to give reasonable advance notice 
of an impending visit so that precautions can be taken to insure the safety of, and 
avoid interference with, the installation to be visited." 

The remaining articles, XIII-XVII, deal with the traditional provisions regarding 
signature, ratification, amendments, and withdrawal. Article XV allows any state 
that is a party to the Outer Space Treaty to propose amendments. 74 This is 
significant because it recognizes that circumstances surrounding man's foray into 
outer space are not always foreseeable and may periodically require amending the 
Outer Space Treaty to address the effects of those unexpected events. 

An example of an unforeseen circumstance might involve a near-earth asteroid 
colliding with the Earth. One of the ideas proposed to prevent such a collision is the 
use of a nuclear weapon. However, the Outer Space Treaty bans the positioning of 
weapons in outer space and it would prevent the positioning of a nuclear device in a 
parking orbit to intercept the approaching asteroid. Obviously, the Treaty has not 
addressed or foreseen such a problem, but technically such a mission would be 
prohibited under Article IV. However, given the nature and the urgency of the 
problem and barring alternative measures, a member state, such as the United States 
or the Russian Federation, could invoke Article XV and propose an amendment that 
would create an exception to Article IV and allow the placement of one or several 
nuclear weapon in outer space for the purposes of meeting the challenges of this 
particular emergency. The idea behind Article XV is that the Outer Space Treaty will 
not remain static with the passage of time; rather it will be a living document that 
will evolve as mankind's exploration of outer space evolves. 

IV, THE RESCUE AGREEMENT OF 1968 

The Rescue Agreement is an expansion of Article V of the Outer Space 
Treaty. 75 It imposes upon the parties to the Outer Space Treaty an even greater 
obligation to render all possible aid to astronauts in distress and to return lost space 
objects to the state that launched them. Its intent is to further encourage the 
cooperative nature of international undertakings in space. 76 

Article I of the Rescue Agreement expands the scope of Article V of the Outer 
Space Treaty by requiring a member state that has knowledge of another member 
state's personnel who are in an emergency situation, to not only notify the state who 
launched the astronauts or otherwise publicly communicate the existence of an 
accident, but to also communicate this information to the U.N. Secretary-General.77 

72 Id. art. XII, at 211. See also Moon Treaty, supra note 19, art. 15, para. 1, at 26(which states the 
same obligations outlined in Article XII of the Outer Space Treaty with the exception that it applies only 
to the moon). 

73 Outer Space Treaty, supra note 15, art. XII, at 211. See also Moon Treaty, supra note 19, at art. 
15, para. l, at 26 (which states the same obligations outlined in Article XII of the Outer Space Treaty with 
the exception that it applies only to the moon). 

74 Outer Space Treaty, supra note 15, art. XV, at 212. 
75 DIEDERIKS-VERSCHOOR, supra note l, at 33. 
76 Marko, supra note 3, at 299-300. 
77 DIEDERIKS-VERSCHOOR, supra note 1, at 34. See Rescue Agreement, supra note 16, art. I., at 

121. See also Outer Space Treaty, supra note 15, art. V, at 208-09. 
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Article II and III can be read together to provide the practical measures that a state 
must take in rendering assistance to crews in distress.78 It is required to render 
assistance when there is an accident, a distress or emergency situation, an unintended 
landing in the jurisdiction of the member State, and a landing on the high seas or any 
other place not falling under the jurisdiction of the launching state.79 Article II 
requires that other member states cooperate with the launching state in the conduct of 
a prompt rescue or recovery in the most effective way possible.80 

Among the other highlights of the Rescue Agreement are: a requirement that 
rescued personnel of spacecraft in distress be returned safely to representatives of the 
launching state, 81 how to deal with the discovery of a spacecraft and/or its 
components after an accident,82 and the definition of"launching authority."83 

V. THE LIABILITY CONVENTION OF 1972 

The Liability Convention recognizes "the need to elaborate effective 
international rules and procedures concerning liability for damage caused by space 
objects .... "84 This is accomplished by expanding Articles VI and VII of the Outer 
Space Treaty;85 however, though the Convention provides a definition section in 
Article 1,86 it fails to define "liability."87 

According to its provisions, damage caused by a spacecraft may ( 1) occur on 
the surface of the earth or to an aircraft in flight, or (2) occur elsewhere other than on 
the surface of the earth.88 In the first instance, the Liability Convention imposes 
absolute liability" whereby the state will be liable under any circumstances, even in 
the presence of force ,najeure.90 

If the damage does not occur on the surface of the earth, the launching state will 
be subject to fault liability;' whereby it will only be liable for damage which either it 
or persons or agencies for which it is responsible are at fault. If two states are 
involved in the launch of a space object and it damages a third party, they will be 
jointly and severally liable for any damage that they, or persons or agencies for 
which they are responsible, cause." 

Joint liability that occurs under the Liability Convention is similar to joint 
liability in air law when damage is caused to a third party on the surface of the earth 

78 DIEDERtKS-VERSCHOOR, supra note I, at 34. See Rescue Agreement, supra note 16, art. II-III, at 
121-22. 

79 Id. See also Rescue Agreement, supra note 16, art. II, at 121-22. 
so Id. 
81 Rescue Agreement, supra note 16, art. IV, at 122. 
82 Id., art. V, at 122-23. 
83 Id., art. VI, at 123. 
8~ Liability Convention, supra note l 7, at 187. 
85 DIEDERJKS-VERSCHOOR, supra note I. at 37. See Outer Space Treaty, supra note 15, art. II, at 

208 and VI, at 209. 

188. 

86 Liability Convention, supra note 17, art. I, at 188. 
87 DIEDERIKS-VERSCHOOR, supra note I, at 39. See Liability Convention, supra note 17, art. I, at 

SH DIEDERIKS-VERSCHOOR, supra note I, at 39. 
89 Liability Convention, supra note 17, art. II and IV( l)(a), at 189-90. 
90 DIEDERIKS-VERSCHOOR, supra note I, at 39. 
91 Liability Convention, supra note 17, an. HI and IV(l )(b), al 189. 
92 Id. 
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by an aircraft.93 If two or more states launch an object jointly, the launching state 
will be jointly and severally liable with the state from where the space object is 
launched.94 The Liability Convention allows for exoneration from absolute liability 
if "a launching State establishes that the damage has resulted either wholly or 
partially from gross negligence or from an act or omission done with intent to cause 
damage on the part of a claimant State or of natural or juridical persons it 
represents."95 A launching state will not be exonerated "in cases where the damage 
has resulted from activities conducted by a launching State which are not in 
conformity with international law including, in particular, the Charter of the United 
Nations and the [Outer Space Treaty]."96 

A party seeking compensation from a launching state under the Liability 
Convention is not required to exhaust its remedies in either party's local jurisdiction 
before filing a claim under the Liability Convention.97 However, a party cannot 
pursue a claim for damages98 under the Liability Convention if the party is already 
pursuing a claim in another court, administrative tribunal, agency of a launching 
state, or under any other international agreement which is binding on the states 
concerned.99 

How to determine what is suitable compensation for the injured party pervades 
the Liability Convention. 100 Article XII of the convention lays out the basic principle 
that "[t]he compensation which the launching State shall be liable to pay for damage 
under this Convention shall be determined in accordance with international law and 
the principles of justice and equity, in order to provide such reparation in respect of 
the damage as will restore the person, natural or juridical, State or international 
organisation on whose behalf the claim is presented to the condition which would 
have existed if the damage had not occurred."101 However, Article XII must be read 
in conjunction with the definition of "damage" in Article I, which refers to direct and 
not indirect damage. 102 

VI. THE REGISTRATION CONVENTION OF 1975 

The Registration Convention is an elaboration on Article VIII of the Outer 
Space Treaty.1°3 The motivation for the Registration Convention rests on the 
premise that the cause of preserving outer space for peaceful purposes depends in no 
small part on a complete registry of spacecraft. Such a registry would help to 
minimize the possibility of weapons of mass destruction being clandestinely placed 
into orbit. Further, without such a registry it would be impossible to hold a state 

93 DIEDERIKS-VERSCHOOR,supra note 1, at 40. 
94 Id. See Liability Convention, supra note 17, art. V, para. 3, at 190. 
95 Liability Convention, supra note 17, art. VI, at 190-91. 
96 Id. art. VI, para. 2, at 190-91. 
97 Id. art. XI, para. I, at 191. 
98 "The term 'damage' means loss of life, personal injury or other impainnent of health; or loss of or 

damage to property of States or of persons, natural or juridical, or property of international 
intergovernmental organizations." Id., supra note 17, art. I, para. (a), at 188. 

99 Id. art. XI, para. 2, at 192. 
IOO DIEDERIKS-VERSCHOOR, supra note I, at 41. 
101 Liability Convention, supra note 17, art. XII, at 192. 
102 DIEDERIKS-VERSCHOOR, supra note I, at 41. 
103 Id. at 46. 
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liable for damages caused by a spacecraft whose ownership could not be 
determined. 104 

Like the Liability Convention, Article I of the Registration Convention provides 
definitions for the terms "launching state," "space object," and "State ofRegistry."105 

Article II imposes a duty upon on the states to create and maintain a registry of 
spacecrafts they launch. rn6 Article III imposes the same duty upon the U.N. 
Secretary-General and opens the contents of the registry for public inspection. 107 

Article IV stipulates that registration must include the name of the launching 
state or states, an appropriate designator of the space object or its registration 
number, the date and territory or location of launch, basic orbital parameters, which 
include nodal period, 108 inclination, 109 apogee, 110 perigee, 111 and the general function 
of the space object. 112 Despite the spirit of this Convention, it is likely that the true 
nature of some space objects will not always be revealed or even registered, 
especially when such a space object has a military or intelligence gathering function. 

VII. THE "MOON TREATY" OF 1979 

The final and perhaps most controversial child of the Outer Space Treaty is the 
Moon Treaty. While the U.S. and the Russian Federation have ratified the Outer 
Space Treaty and its three prodigies that form the foundation of space law, they have 
not ratified the Moon Treaty. 113 Even though the Moon Treaty has a sufficient 
number of ratifications to enter into force, the fact that the U.S. and the Russian 
Federation have not ratified it dooms it to failure. 114 

Unlike its parent and sibling agreements, the Moon Treaty and the principles 
outlined in its provisions apply only to the moon and the other celestial bodies in 
"our solar system." 115 However, in many respects the Moon Treaty is in complete 
accord with the Outer Space Treaty. Paragraph 2 of Article XI of the Moon Treaty is 
virtually identical to Article II of the Outer Space Treaty where it proclaims "[o]uter 
space, including the moon and other celestial bodies, is not subject to national 

10-l /d. at 47. 
JO.'i Registration Convention, supra note 18, art I, para. (a)-(c), at 17. 
!06 Id. art. II, para. 1-3,at 17. 
rn7 Id art III at 17 
108 N~dal ~riod, ~ften referred to as "period", is an orbital mechanics term that refers to the time it 

takes a satellite to travel once from ascending node, the point in the orbit where the satellite crosses from 
the southern hemisphere to the northern hemisphere, to ascending node. See United States Army Training 
and Doctrine Command, Space and /11formatio11 Operations Directorate (SIODJ, Army Space Reference 
Text, at http://www-tradoc.anny.mil/dcscd/spaceweb/chap5im.htm (last visited January 11, 2003). 

!0
9 The inclination of an orbit helps to describe a satellite's orientation in space. The inclination of 

an orbit is the angular measurement (0/ to l 80/) of the extent to which the orbital plane tilts up into the 
northern hemisphere from the equatorial plane, measured at the ascending node. The value of the 
inclination of an orbit is also the value of the northernmost and southernmost latitudes of the satellite 
ground track. See id. 

110 Apogee is that point in a terrestrial orbit which is farthest from the Earth. See Robert Braeunig, 
Rocket and Space and Technology at http://users.commkey.net/Braeunig/space/glossary.htm, (last visited 
January, 12, 2003). 

111 "Perigee" is just the opposite of "apogee", i.e. it is the lowest point of an object's orbit with 
respect to the surface of !he earth. Id. 

112 Registration Convention, supra note 18, art IV, at 17. 
113 OIEDERIKS-VERSCHOOR, supra note l, at 33. 
114 Id. 
115 Marko, supra note 3, at 306. See also Moon Treaty, supra note 19, art. I, at 22. 
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appropriation by claim of sovereignty, by use or occupation or by other means." 116 

The Moon Treaty expands this concept by stating in Article XI that "[n]either the 
surface nor the subsurface of the moon, nor any part thereof or natural resources in 
place, shall become property of any State, international intergovernmental or non-
governmental organization, national organization or non-governmental entity or of 
any natural person." 117 

This provision extends the prohibition set out in Article II of the Outer Space 
Treaty to not only bar appropriation of the moon and other celestial bodies by 
sovereign nations, but to additionally bar appropriation by private entities or 
individuats_ll8 This expansion effectively closes the loophole in Article II of the 
Outer Space Treaty and theoretically provides a legal barrier to private ownership 
and commercial exploitation. 119 

But while the Moon Treaty forbids claims of ownership by nations and other 
entities, it does not preclude the recovery of soil and mineral samples from the 
moon. 120 Specifically, Article VI allows harvesting of the Moon's resources for non-
pecuniary gain in that "the State Parties shall have the right to collect and remove 
from the moon samples of its mineral and other substances. Such samples shall 
remain at the disposal of those State Parties which caused them to be collected, and 
may be used by them for scientific purposes."121 Additionally, the Moon Treaty does 
not preclude the eventual exploitation of mineral resources. Rather, Article XI 
provides that an international governing body shall be established to "govern the 
exploitation of the natural resources of the moon as such exploitation is about to 
become feasible." 122 In other words, when the means to recover mineral resources 
from the moon becomes technically feasible, the signatories of the Moon Treaty will 
establish a governing body to oversee the process. 123 What the Treaty doesn't 
provide for is the structure of, or the guidelines for, the formation of such a 
governing body. 124 

There are several points of controversy over the Moon Treaty provisions that 
are the cause of the refusal of the U.S. and the Russian Federation to ratify it. The 
first concern is the "common heritage of mankind" language that is found in Article 
XI. 125 The problem with the concept of a common heritage boils down to one 
question: what theory of property does it imply-res communis, res nullis, or 
freedom of the seas?126 

Developing countries see the "common heritage of mankind" concept as 
focusing on the state of inequality that exists, and they subscribe to the theory that 

116 Outer Space Treaty, supra note 15, art. II, at 208. 
117 Compare Moon Treaty, supra note 19, art. 11, para. 3 at 25, with Outer Space Treaty, supra note 

15, art. II, at 208. 
118 Moon Treaty, supra note 19, art. 11, para. 3, at 25. 
119 But does this barrier extend to all nations or just the signatories of the Moon Treaty? See 

generally Dennis M. Hope, Lunar Embassy at http://www.lunarembassy.com/lunar/index_e.shtml (last 
visited on Dec. 23, 2002). 

120 Moon Treaty, supra note 19, art. 6, para. 2, at 24. 
121 Id. 
122 Id. art. 11, para 5, at 25. 
123 Id. 
124 Marko, supra note 3, at 310. 
125 Moon Treaty, supra note 19, art. 11, para. I, at 25 (for the "common heritage" language set forth 

by the Moon Treaty). 
126 Marko, supra note 3, at 310. 
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the moon is common property, or res nullis. 121 These countries believe the "common 
heritage of mankind" incorporates three concepts: (!) the absence of private 
ownership rights in property that is labeled the "common heritage of mankind," (2) 
the management of the property by a multinational body, and (3) the sharing of 
resources that derive from the exploitation of outer space without regard to a 
particular country's contribution to a particular endeavor. 128 

This theory is the third-world's effort to equitably distribute outer space wealth 
on a global scale; and they intend to gain control of the raw material and 
technology129 required to harvest that wealth through an assertion of their natural 
rights. 130 This is the direct antithesis of capitalism and has prompted developed 
countries like the U.S. to be wary of signing and ratifying the Moon Treaty as it 
stands now. Ratification is seen by the developing countries as the first step towards 
the prevention of private investment entities from joining the exploitation of space 
resources. 131 

Another major concern is the establishment of an international governing body 
to control the exploitation of the resources of the moon. 132 The Moon Treaty 
requires that such an organization be formed when exploitation becomes feasible. 133 

A similar concept has been proposed in the Convention on the Law of the Sea. 
Known as the "Enterprise," this governing body was established to oversee the 
harvesting of mineral resources, including poly-metallic nodules, from the ocean 
floor. 134 An additional concern over this governing body is over what type of body 
should be established. 135 It does not yet exist and the agreement mandates that states 
ratify the Moon Treaty before they can join in its creation. 136 Suppose the private 
sector were allowed to become signatories to the Treaty and to participate in the 
creation of the governing body. They would have to accept the developing nations' 
"common heritage" concept as well as its equitable sharing doctrine. 137 Therefore, 
until these concerns are addressed to its satisfaction, the U.S, is unlikely to become a 
signatory to the Moon Treaty. 138 

vm. THE FUTURE LEGAL CHALLENGES 

While the four major space law treaties lay out the law concerning the 
ownership and activities of nations in space, they have left gaps where individual 

121 Id. 
128 Id. at 311. 
129 The "common heritage" language seems to also suggest that the third-world countries expect the 

more developed countries to hand over the technology developed at their (the more developed countries) 
expense so that the third-world countries can reap the benefits of mining the resources of the moon and 
other celestial bodies. If this is so, the controversy over the Moon Treaty is inclusive of intellectual 
propertrc rights as well as real property rights. 

1
•

0 Marko, supra note 3, at 311. 
131 Id. at311-12. 
132 Id. at 316. 
133 Id. See also Moon Treaty, supra note 19, art. l l, para. 5, at 25. 
134 See generally Third Conference, supra note 25, art. 140-206 (detailing the structure of the 

international organization that is proposed under this Conference to manage the harvesting of mineral 
resources from the sea floor). 

135 Marko, supra note 3, at 316. 
136 Id. 
131 Id. 
13s Id. 
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persons or legal entities are concerned. UNCOPOUS attempted to rectify this 
through the provisions of the Moon Treaty. However, it is of little value while the 
U.S. and the Russian Federation continue to refuse to sign it. 139 

The fact that a loophole allowing private entities to own extraterrestrial property 
still exists in the Outer Space Treaty has motivated one private corporation to enter 
into the business of selling real estate on the Moon and other extraterrestrial property 
within the confines of our solar system. 140 Lunar Embassy was founded in 1980 by 
Dennis M. Hope to sell parcels of celestial property to private entities. 141 To form a 
legal basis for passing good title to private entities for the property they sell, Lunar 
Embassy filed a declaration of ownership with the U.S. government. 142 

Subsequently, Lunar Embassy also informed the U.N. and the Russian Federation of 
its claim; a claim which has never been contested.143 

For the price of $19.99 plus a minimal tax and handling fee, a private entity can 
purchase a one acre parcel of lunar property from Lunar Embassy. 144 When it first 
began sales oflunar property, the first 150,000 purchasers of 1777.58 acre lots were 
guaranteed to receive all minerals rights to their parcel. 145 Additionally, the 
individual will receive a lunar site map, a lunar constitution outlining the laws and 
rights of an owner of lunar property, and a short story entitled "You Own What?". 146 

The company has been selling lunar real estate since 1996. The legal validity of 
such ventures remains untested, leaving the numerous legal questions that it evokes 
unanswered. For example, Lunar Embassy believes that by filing a declaration of 
ownership with the U.S. government, it has a created a legal basis for ensuring its 
customers can claim ownership of the property it sells to them. 147 However, it is 
unclear upon which legal theory of property law they are relying. 148 

Since there has been no legal action on behalf of any of the signatories of the 
Outer Space Treaty regarding such a claim, one might presume that it is considered 

1~9 The Moon Treaty entered into force on July 11, 1984. Eleven countries signed the Moon Treaty, 
including Austria, Chile, France, Guatemala, India, Mexico, Morocco, Netherlands, Peru, Philippines, 
Romania and Uruguay. Australia, Austria, Chile, Mexico, Morocco, Netherlands, Pakistan, Philippines, 
and Uruguay ratified the Treaty. So technically, the Moon Treaty is international law. The question is 
whether or not the United States or any other country that has not signed the Moon Treaty will be forced 
to abide by it. None of the treaties that make up space law contain any remedies or sanctions for failure to 
abide. However, if a signatory to the Moon Treaty learned of a violation by a non-signing country, it 
could bring that country to the International Court of Justice. This may not be curative if the offending 
country decides not to obey a judgment by the Court. The only recourse, if this happens, is to bring it to 
the attention of the Security Council. See U.N. CHARTER, art. 94, para. 2. However, it is unlikely that the 
Security Council would impose sanctions for violations of the Moon Treaty given the fact that the 
Security Council is dominated by the United States, Russia, and China. 

140 Hope, supra note 119. 
141 Id. 
142 /d. 
143 Id. 
144 Id. 
145 Id. 
146 Id. 
141 Id. 
148 The United States, being the only country to land men on the moon could claim ownership by 

pedis possessio or that the first person to set foot upon and occupy a space can claim possession. 
However, such a claim by the United States would fly in the face of Article II of the Outer Space Treaty, 
which the United States is a signatory to (a fact that Dennis Hope does not dispute). See Outer Space 
Treaty, supra note 15, art. II, at 208 (which asserts that no nation may claim title to outer space including 
the moon and other celestial bodies). So the question still remains: by what authority can the United States 
transfer valid title to the moon? 
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legitimate. On the other hand, it may be that no signatory feels the case is 
sufficiently ripe to file suit. 149 The U.N., the Russian Federation, and even the U.S. 
government could conceivably file suits challenging the veracity of Lunar Embassy's 
claims at a future date. 

The problem of title could be further complicated in the event that citizens of 
other countries purchase extraterrestrial real estate from a U.S. corporation, i.e., 
Lunar Embassy. What happens when this purchaser's home country is not a 
signatory of the Moon Treaty?150 Does that country's obligation to the Moon Treaty 
trump any private ownership right the individual might have, or can the individual 
still claim title operating under the umbrella of Lunar Embassy's authorization from 
the U.S.? 

Aside from the problem of title to lunar property, there is the problem of 
enforcement. For example, suppose that a private individual from a country that has 
not recognized the Moon Treaty claims the same piece of extraterrestrial property 
that an individual from the U.S. has purchased from Lunar Embassy. How is the 
conflict of title resolved? Clearly the U.S. could not enforce the private claim 
purchased through Lunar Embassy since the U.S. cannot claim territorial 
jurisdiction. 151 Furthermore, any attempt to enforce a private claim through the 
private use of force, (force without the delegated authority of a sovereign 
government), could be construed as the space equivalent of piracy on the high 
seas. 152 Even if the private owners attempted to use force, the U.S., being the nation 
responsible for Lunar Embassy's activities, could be considered as sponsoring piracy 
or possibly terrorism by allowing them to do so. 153 

The most obvious threat to Lunar Embassy and its customers would be the 
ratification of the Moon Treaty or a derivative by the U.S. and other developed 
countries. 154 The ratified treaty would be the constitutional equivalent of a federal 
statute. 155 However, the U.S. Constitution could be used in U.S. courts to find that 
such a treaty provision was unconstitutional 156 based on the action being construed as 
a "taking" under the Fifth Amendment. 157 

Alternatively, a federal statute promulgated after ratification of this kind of a 
treaty would prevail over the treaty itself. 158 Sufficient lobbying could persuade the 
U.S. Congress to promulgate a statute that would prevail over such a treaty, thereby 
preserving any title to extraterrestrial property rights that otherwise might be 

149 After Dennis Hope filed his claim with the U.S. government, he informed the Russian Federation 
and the United Nations of his claim. Hope, supra note 119. None have taken any steps to deny the 
validity of his claim, but at the same time neither have any affinned it. Why the United Nations or any of 
the signatories of the Moon Treaty have not challenged him is unknown. Perhaps it is a question of 
ripeness. 

150 See Moon Treaty, supra note 19, art. l l, para. 3, at 25. 
1
~

1 Mark Prado, P.E.R.M.A.N.E.N.T. - Legal Histo1y and Issues, at http://www.pennanent.com/ep-
legal.htm (last visited Jan. 2, 2003) (on file with Regent Journal of International Law). See also Outer 
Space Treaty, supra note 15. art. II, at 208. 

152 Prado, supra note 151. 
153 Outer Space Treaty, supra note 15, art. VI, at 209. (which places responsibility for activities of 

non-governmental entities on the Party to the Treaty under whose jurisdiction they fall). 
154 See generally Moon Treaty, supra note 19. 
155 GOLDMAN, supra note 5, at 120. 
is6 Id. 
157 See generally U.S. CONST. amend. V ("No person shall be ... deprived of life, liberty, or property, 

without due process of law; nor shall private property be taken for public use, without just 
compensation."). 

158 GOLDMAN, supra note 5, at 120. 
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invalidated by the treaty. Presuming that title to extraterrestrial property is valid, and 
the means become available to reach the moon and other celestial bodies, the 
jurisdictional issue involved in a legal challenge and the question of which laws to 
apply to the facts become prominent issues. According to the Outer Space Treaty, 
while no nation can extend its sovereignty to outer space,159 it does hold member 
states responsible for overseeing the outer space activities of non-governmental 
entities. 160 

Perhaps Dennis Hope and Lunar Embassy are attempting to establish 
sovereignty for their own self-proclaimed principality161 by providing a 
constitution 162 that outlines laws and rights for that particular celestial body claimed 
by Lunar Embassy. 163 However, in the absence of a Lunar Embassy constitution that 
provides a forum selection clause and remedies for torts, criminal activity, or other 
infractions committed against extraterrestrial property owners, the question of 
jurisdiction is still a valid one. 

While the Outer Space Treaty vests jurisdiction over space objects in the state of 
registry,1 64 the private physical possession of extraterrestrial property was not 
presupposed in its drafting. 165 However, U.S. federal courts, in cases where U.S. 
citizens own extraterrestrial property, could potentially assume jurisdiction. In 
deciding a case involving a tort claim that arose in Antarctica, the United States 
Court of Appeals for the District of Columbia Circuit referred to Article VIII of the 
Outer Space Treaty and recognized that while "[t]he Space Treaty is obviously not 
couched in terms of tort claims, the basic principle is that in the sovereignless 
reaches of outer space, each state party to the treaty will retain jurisdiction over its 
own objects and persons." 166 Therefore, it is reasonable to conclude that even if 
Lunar Embassy provides a forum selection clause or methods of dispute resolution in 
its laws and constitutions, it, along with those property owners who are U.S. citizens, 
would likely have to bring their disputes in a U.S. federal court. While such legal 
action may seem far-fetched given the current realities of space travel, there exists 
the potential for an action of trespass on, and conversion of, moon property within 
the next few years that could determine the veracity of the legal title of the moon 
held by Lunar Embassy and its customers. 

Applied Space Resources is sponsoring the Lunar Retriever I ID1ss10n, 167 a 
commercial venture with the goal of sending a lander to the Moon; retrieving a 

159 Outer Space Treaty, supra note 15, art. II, at 208. 
160 Id., art. VI, at 209. 
161 Hope, supra note 119. 
162 Lunar Embassy does not make its constitutions and laws governing the extraterrestrial property 

available to the general public. The author contacted Lunar Embassy and requested a copy of the Lunar 
Constitution. However, Mr. Dennis Hope was unwilling to relinquish a copy without the author 
purchasing a parcel of extraterrestrial real estate citing as the reason that " ... they are in business and the 
infonnation regarding the laws and rights are part of the package." Apparently the "laws" and 
"constitution" are being held as protected intellectual property under their copyright. This brings into 
question whether Dennis Hope's enterprise is a legitimate step to the stars or just another "pet rock." 

163 Hope, supra note 119. 
164 GOLDMAN, supra note 5, at 119. See Outer Space Treaty, supra note 15, art. VIII, at 209. 
16s Outer Space Treaty, supra note 15, art. II, at 208. 
166 Beattie v. United States, 756 F.2d 91, 99~100. See also Outer Space Treaty, supra note 15, art. 

VIII, at 209. 
167 See Applied Space Resources, at http:f/www.appliedspace.com (last visited April 19, 2001); 

Prado, supra note 154, Mission Concepts, Applied Space Resources, Inc. (copy on file with Regent 
Journal of International Law); Denise Norris, Applied Space Resources, at 
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quantity of lunar soil; and returning it to earth where it would be sold for profit. The 
company bases the legality of its plans on the precedent set by the former Soviet 
Union's sale of a small sample of lunar material that it obtained from an unmanned 
probe.16s 

Here is how one scenario might develop. Lunar Embassy has claimed 
ownership of the moon and sold certain parcels of its surface to private entities. 
Since the validity of the title held by Lunar Embassy has not been challenged, it and 
its customers could seek an injunction against Applied Space Resources to prevent 
such a mission. They could claim that Applied Space Resources must have the 
permission of the entity holding constructive title to the applicable parcel of the 
moon's surface before landing its probe and retrieving lunar material. To do so 
without permission is arguably trespass of land and conversion of property. 169 Such 
a challenge to Applied Space Resources' mission could gain judicial approval for 
Lunar Embassy's and its customers' title claims. 

Commencement of such a suit could be accomplished in several ways. Lunar 
Embassy could file suit against Applied Space Resources as a corporate entity or the 
entities that purchased property from it could file suit. 170 The plaintiffs in such a suit 
would be expected to have standing to appear before the Court. To prove standing, 
they could claim that there is an imminent threat of irreparable injury from trespass 
to property and conversion. The court could grant a remedy in the form of an 
injunction barring Applied Space Resources from carrying out their mission without 
permission from Lunar Embassy or the entity that holds title. 171 Applied Space 
Resources could cross file a motion to challenge the validity of title to the moon held 
by Lunar Embassy and its customers, or file a separate motion for a declaratory 
judgment172 to determine whether Lunar Embassy and its customers hold a valid 
property right to the land they claim over the moon. 

However, a legal challenge is always fraught with danger and a case such as this 
is no exception. Lunar Embassy and its customers face the very real possibility of 
having their legal claim to the moon and other celestial bodies in the solar system 
declared void, as well as the possibility that a court may rule that the collection of 
lunar soil samples for profit runs contrary to international law and is prohibited. 

http://www.twst.com.ceos/appliedspace.html, (last visited Jan. 2, 2003) (copy on file with Regent Journal 
of International Law). 

168 Prado, supra note 151. But see Moon Treaty, supra note 19, art. 6, para. 2, at 24 (which allows 
gathering of samples of lunar resources including minerals for scientific research). 

169 "Conversion is an intentional exercise over the dominion or control of a chattel, which so 
seriously interferes with the rights of another to control it that the actor may be justly required to pay the 
other the full value of the chattel." AMERICAN LAW INSTITUTE, RESTATEMENT (SECOND) OF TORTS § 
222A (1965). Here, Applied Space Resources is planning on taking lunar material, selling it to make a 
profit and thereby interfering with the rights of the "owner" of the property to make a profit from the same 
material. 

170 In this case, the court with original jurisdiction would be federal court. See Beattie v. United 
States, 756 F.2d 91, 99-100. 

171 See generally Lujan v. Defenders of Wildlife, 504 U.S. 555 (for the elements necessary for a 
party to have judicial standing). 

172 A declaratory judgment is a statutory remedy for the detennination of a justiciable controversy 
where the plaintiff is in doubt as to his legal rights. It is a binding adjudication of the rights and status of 
the litigants even though no consequential remedy is awarded. Brimmer v. Thomson, 521 P.2d 574, 57; 
BLACK'S LAW DICTIONARY 409 (61h ed. 1990). See 28 U.S.C.A. § 2201 (for the Declaratory Judgment 
Act). See also FED. R. CIV. P. at 57. Arguably, Lunar Embassy is not completely certain of their legal 
right to title, therefore a declaratory judgment would be the ideal way for Applied Space Resources to 
preempt a legal challenge. 
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Further, if a federal court denied the private ownership claims of Lunar Embassy and 
its customers, it could give proponents of the Moon Treaty a much needed boost 
towards its ratification and general acceptance of its principles, 173 or it may give the 
signatories the incentive to press ahead with legal action of their own. 

Specifically, the signatories of the Moon Treaty could bring suit against the U.S. 
under the Outer Space Treaty in the International Court of Justice and ask for an 
injunction requiring the U.S. to suspend its authorization174 to commercial ventures 
involving the exploitation of outer space in regards to ownership and removal of soil 
from celestial bodies, including the moon and its soil. Such a suit could lead to a 
legally binding interpretation of the right to private ownership of real property 
located in outer space. Conversely, the U.S. might seek an amendment to the Outer 
Space Treaty to reverse such a finding by the International Court of Justice, or they 
could simply ignore the ruling as one of the most powerful nations in the world 
today. 175 More ontinous, is the possibility that the U.N. could declare a moratorium 
on all commercial ventures that seek to exploit real property in space until a final 
resolution on space property rights is reached. 

Such a suit could potentially solidify Lunar Embassy's claim to celestial body 
titles, provide the first case of space law that deals with the private ownership rights, 
and would set a much needed precedent. Perhaps an initial firestorm of litigation is 
necessary to advance the jurisprudence of outer space, as no cases have been brought 
before the International Court of Justice dealing with the space law treaties; and 
domestic space law cases in the U.S. have been limited to liability issues surrounding 
satellite launches. 176 Furthermore, positive domestic precedent would give the U.S. 
more leverage in negotiating for a Moon Treaty redraft with its signatories and 
thwart future suits by other countries. 

One action that would almost certainly precipitate an international controversy 
would be an application by Dennis Hope and Lunar Embassy to the United Nations 
for a seat in the General Assembly. If successful, it would provide Lunar Embassy 
with a voice in the development of outer space law concerning real property 
ownership and the exploitation of profitable resources thereon. 177 While Lunar 
Embassy is not presently recognized as a State, its attempt to seek admission and 
participation in the U.N. would undoubtedly cause considerable debate even before 
the application was given general consideration by the General Assembly. 178 

A major weakness in Lunar Embassy's claim is its lack of a permanent 

173 Moon Treaty, supra note 19, art. 11, para. I, at 25 (for the current provisions for ownership of the 
moon). 

174 Outer Space Treaty, supra note 15, art. VI, at 209. 
175 Two methods of changing international law could be used by the United States to deal with the 

problems of the Outer Space Treaty. First, the United States could unilaterally reinterpret the Treaty 
(rebus sic sranribus), or unilaterally denounce the Treaty (termination of treaty). Alternatively, the United 
States could initiate multilateral action to develop a new treaty to supercede the Outer Space Treaty. See 
generally Ty S. Twibell, Nore and Comment: Circumnavigating International Space Law, 4 ILSA J. INT'L 
& COMP. L. 259 (Fall 1997) (discussing ways to overcome the legal hurdles to commercial space 
developments and their ramifications). 

176 See generally Hughes Aircraft Co. v. United States, 29 Fed. CL 197; Hughes Galaxy, Inc. v. 
United States, 47 Fed. Cl. 236 (for cases citing breach of contract liability actions against the satellite 
launcher). 

177 Hope, supra note 119. 
178 See LOUIS HENKIN ET AL, INTERNATIONAL LAW: CASES AND MATERIALS 243 (3rd ed. 1993) 

(which emphasizes that an entity's application to an international body reserved for states alone can raise 
the issue as to whether the entity is a state). 
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population to qualify it as a sovereign state. Arguably, Lunar Embassy's customers 
would constitute such a population. However, while its customers have constructive 
possession of lunar property, they do not presently physically occupy the land in 
question. 179 

A factor in Lunar Embassy's favor is that its customers do share a common 
destiny, i.e. the colonization of the moon and other celestial bodies. This "common 
destiny" approach was an important consideration to the Administrative Court of 
Cologne in determining whether a German national's claim to be a citizen of the 
Principality of Sealand180 was valid. 181 The Court held that. the citizens of Sealand 
lacked a common destiny and were merely a blend of individuals who were only 
involved in a furtherance of common hobbies and interests. 182 

While the "nationals" of the Moon may have a common vision, they still do not 
physically exist in a communal life. They are currently scattered across the Earth 
living in numerous countries. Their legal title to celestial property is questionable at 
best, since they only hold constructive possession of "their land" without any 
permanent or physical residence having been established on it; nor will they have the 
means to establish such a residence for some time into the future. 

Nor does Lunar Embassy have a government independent of another sovereign 
nation. Despite Dennis Hope's creation of a "Lunar Constitution" and a "bill of 
rights," 183 Lunar Embassy is a U.S. corporation subject to the jurisdiction of the U.S. 
and its courts. While Dennis Hope and the United States both denounce the Moon 
Treaty, Hope fails to consider or simply ignores the provisions within the Outer 
Space Treaty that give the U.S. jurisdiction over its citizens and any domestic 
corporation performing activities in space or on a celestial body. 184 Dennis Hope is 
an American citizen; Lunar Embassy is an American corporation. If and when 
Dennis Hope and his customers ever actually set foot on the Moon, the authority 
vested by Article VIII of the Outer Space Treaty will overshadow any claim to 
sovereignty. Therefore, since the United States governmental authority eclipses 
Lunar Embassy's activities on the Moon, it is improbable that Lunar Embassy can 
claim to have a government that would be recognized as independent under 
international law. 

Ultimately, it will be the question of property rights and Lunar Embassy's claim 
to the Moon that will grab the attention of the U.N. There are two points of attack. 
First, the territory that Lunar Embassy claims is in outer space is not situated at any 
fixed point on the earth, nor is it in anyway part of the Earth's surface. Analogizing 
this to the Administrative Court of Cologne's review of Sealand's claim that the 

179 While there are many traditional definitions of what constitutes a state in the context of 
international law, there are four qualifications that generally resound: first there must be a people; second, 
there must be a defined territory; third there must be a government; and fourth, there must be capacity to 
enter into relations with other States of the world. See id. at 250. 

180 The Principality of Sealand is a fonner British gunnery platform called Roughs Fort, which was 
occupied by Roy Bates and declared to be The Independent Kingdom of Sealand in 1967. Over the years, 
Bates has attempted to legitimize Sealand as a sovereign nation despite its vague jurisdictional status with 
respect to the British government. See Samuel Pyeatt Menefee, Republics of the Reef: Natio11-B11ildi11g on 
the Continental Shelf and the iVorld's Oceans, 25 CAL. W. INT'L L. J. 81, 108 (1994) {for a discussion of 
the principality of Sealand and its dubious history). See also Michael Bates, The Principality of Sea/and 
at http://www.sealandgov.com (last visited April 19, 2001). 

181 See Menefee, supra note 180, at 109-10. 
182 See /11 re Duchy of Sealand, 80 ILR 683, 687. 
183 See Hope, supra note 119. 
184 Outer Space Treaty, supra note 15, art. VIII, at 209. 
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gunnery platform constituted "territory" where it recognized that "[t]he preponderant 
view of legal writers is that only part of the surface of the earth can be regarded as 
State territory."185 Using this rationale, the Court found that since the gunnery 
platform was not fixed upon the earth, but rather anchored to the seabed, it did not 
constitute territory. 186 Second and most determinative is the likelihood that the U.N. 
will demonstrate that while Lunar Embassy may claim that it has legal title to the 
Moon, its claim is in direct contradiction to international law. It is certainly the 
U.N.' s strongest argument against Lunar Embassy and it is not likely it will abandon 
that position. In the end, Lunar Embassy may actually do more to help validate the 
Moon Treaty as international law than deny its legitimacy. 

IX, CONCLUSION 

Whether the ultimate decision of property rights in outer space and on celestial 
bodies is determined domestically or on the international level, the fact is that 
controversy and litigation are inevitable. Plans by private organizations and 
countries other than Lunar Embassy and Applied Space Resources are trying to 
exploit the resources of outer space. Permanent stations on the Moon and the 
interception and mining of near-earth asteroids are just two ideas being researched 
and financed. Some may ask, "Who cares? We can't get there, so why worry about 
it now?" Twenty years ago, few people knew about the Internet. Today, advances in 
computer and telecommunications technology have caught the legal community off 
guard. The world of computers and telecommunications was mistakenly believed to 
be inhabited only by the few who lived and worked there. So it is with space law 
and its implications for private ownership rights and commercial exploitation. When 
someone breaks the technological barriers to make space travel affordable, practical, 
and profitable, we will find ourselves playing catch-up in dealing with the explosion 
of legal challenges that will arise. 

185 Duchy ofSealand, supra note 182, at 685. 
186 /d. 


