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Almost immediately after the United States Supreme 
Court's decisions in District of Columbia v. Heller (holding 
that the Second Amendment protects an individual right to 
keep and bear arms)1 and its decision two years later in Mc
Donald v. City of Chicago (holding that this right applies to 
the states via the Fourteenth Amendment),2 pro-gun liti
gators supporting the right to bear arms turned their 
attention to federal and state laws regulating the carrying of 
firearms outside the home. In response, a number of courts 
have ruled that the right protected by the Second Amend
ment does not extend beyond the home-or that if it does, it 
is subject to nearly any restriction lawmakers can dream up 
as to who may carry, or when, where, why and how.3 This 
article will focus on the key arguments in favor of a constitu
tional right to carry firearms outside the home-as well as 
the key arguments by opponents of such a right-based on 
the text and history of the Second Amendment and its state 
analogues. Along the way, it will discuss some of the other 
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theories on the right to carry firearms that have come up in 
the same context. 

THE TEXT OF THE SECOND AMENDMENT AND HELLER 

Any analysis of the Second Amendment must begin with 
the text of the amendment itself, as interpreted by the Su
preme Court in Heller. The amendment reads: "[a] well 
regulated Militia, being necessary to the security of a free 
State, the right of the people to keep and bear Arms, shall not 
be infringed."4 The Court set out to interpret this provision 
in order to answer the following question: "Whether the fol
lowing provisions-D.C. Code§§ 7-2502.02(a)(4), 22-4504(a), 
and 7-2507.02-violate the Second Amendment rights of in
dividuals who are not affiliated with any state-regulated 
militia, but who wish to keep handguns and other firearms 
for private use in their homes?"5 

Much of the Court's opinion was devoted to answering 
whether the amendment's militia clause limited the right; in 
other words, whether it protected a right to keep and bear 
arms only while serving in an organized military force. 6 Af
ter extensive analysis, the Court answered that question with 
a firm "no," and turned to the scope of the individual right. 7 

The Court said its analysis would be based on the "normal 
and ordinary" meanings of words, rather than "secret or tech
nical meanings that would not have been known to ordinary 
citizens in the founding generation."8 The ordinary meaning 
of"bear" is made clear in Founding-era dictionaries: "to 'bear' 
meant to 'carry.'"9 The Court noted that "[w]hen used with 

4. U.S. CONST. amend. IL 
5. Grant of Writ of Certiorari, District of Columbia v. Heller, 552 U.S. 1035 

(2007). The cited provisions, respectively, prohibited registration of handguns not 
already registered in the District of Columbia prior to enactment of the District's 
handgun ban, prohibited carrying a handgun without a license, and required 
handguns lawfully possessed in the home to be kept unloaded and disassembled or 
locked. D.C. CODE§ 22-4504 (LexisNexis 2001); D.C. CODE § 7-2502.02 (LexisNexis 
2001); D.C. CooE § 7-2507.02 (LexisNexis 2001) (held unconstitutional by Heller, 
554 U.S. 570). 

6. Heller, 554 U.S. at 580, 581. 
7. Id. at 598. 
8. Id. at 576-77. 
9. Id. at 584. 
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'arms' ... the term has a meaning that refers to carrying for a 
particular purpose-confrontation."10 And the Court pointed 
out that even one of the dissenters, Justice Ginsburg, had 
"accurately captured the natural meaning" of the term "car
ries a firearm" when, in a case interpreting a federal criminal 
statute, she had written that "[s]urely a most familiar mean
ing is, as the Constitution's Second Amendment . . . 
indicate[s]: 'wear, bear, or carry ... upon the person or in the 
clothing or in a pocket, for the purpose ... of being armed and 
ready for offensive or defensive action in a case of conflict 
with· another person."'11 

The Court then rejected a reading of "bear arms" that 
would "connote [ ] participation in a structured military or
ganization," pointing out that "[n]ine state constitutional 
provisions written in the 18th century or the first two de
cades of the 19th . . . enshrined a right of citizens to 'bear 
arms in defense of themselves and the state' or 'bear arms in 
defense of himself and the state."'12 Had the right been solely 
militia-oriented, the terms "themselves" or ''himself' would 
have been surplus.13 The Court concluded that "[p]utting all 
of these textual elements together, we find that they guaran
tee the individual right to possess and carry weapons in case 
of confrontation," though not "for any sort of confrontation" 
without limit.14 The Court then suggested that its interpre
tation of the Second Amendment should not "be taken to cast 
doubt on longstanding prohibitions on the possession of fire
arms by felons and the mentally ill, or laws forbidding the 
carrying of firearms in sensitive places such as schools and 
government buildings, or laws imposing conditions and quali
fications on the commercial sale of arms"15-restrictions the 
Court described as "presumptively lawful,"16 though Nelson 
Lund has described the passage as a series of "legally gratui-

10. Id. 
11. Id. (citing Muscarello v. United States, 524 U.S. 125, 143 (1998) (Ginsburg, 

J., dissenting)). 
12. Id. at 584-85. 
13. Id. 
14. Id. at 592, 595 (emphasis in original). 
15. Id. at 626-27. 
16. Id. at 627 n.26. 
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tous endorsements of several forms of gun control that were 
not at issue in the case."17 

Finally returning to the petitioner's situation, the Court 
noted the D.C. Circuit's holding that "the District 'may not 
prevent [a handgun] from being moved throughout one's 
house."'18 Because Heller's counsel had "conceded at oral ar
gument that that he does not 'have a problem with . . . 
licensing,"' the Court held that issuance of a license to carry a 
firearm within the home would be constitutionally sufficient, 
and did not directly address the constitutionality of the carry 
license requirement.19 

Two years later, the Supreme Court struck down similar 
laws in Chicago, Illinois. In McDonald v. City of Chicago, the 
Court reiterated both the central holdings of Heller and its 
comments on "longstanding regulatory measures."20 

These decisions clearly establish that the right to "bear" 
arms means there is at least some right to carry them for self
protection. 21 The next question, and the core of this article, is 
where they may be carried. 

HOUSE ARREST FOR THE SECOND AMENDMENT 

Many lower courts addressing Heller's applicability to re
strictions on carrying firearms have concluded that the 
Second Amendment provides no protection outside the 
home.22 For example, this was the sole basis of the Maryland 
Court of Appeals' holding that the state's prohibition on car
rying a handgun in public without a permit did not violate 
the Second Amendment.23 Likewise, one judge in the South-

17. Nelson Lund, Heller and Second Amendment Jurisprudence, 13 LEWIS & 
CLARK L. REV. 335, 344 (2009). For a review of the lower courts' early reliance on the 
Supreme Court's dicta, see Brannon P. Denning & Glenn H. Reynolds, Heller, High 
Water(mark)? Lower Courts and the New Right to Keep and Bear Anns, 60 HASTINGS 

L.J. 1245, 1245-46 (2009). 
18. Heller, 554 U.S. at 630 (citing Parker v. District of Columbia, 478 F.3d 370, 

400 (D.C. Cir. 2007)). 
19. Id. at 631. 
20. McDonald v. City of Chicago, 130 S. Ct. 3020, 3047 (2010). 
21. Id. at 3026; Heller, 554 U.S. at 635. 
22. See Lockhart, supra note 3. 
23. Williams v. State, 10 A.3d 1167, 1177-78 (Md. 2011), cert. denied, (U.S. Oct. 

3, 2011), (No. 10~1207). A concurring justice would have held that "the Second 
Amendment is applicable to an 'on the street' possession of a handgun," but that the 
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ern District of New York said the Supreme Court's "emphasis 
on the Second Amendment's protection of the right to keep 
and bear arms for the purpose of 'self-defense in the home' 
permeates the Court's decision and forms the basis for its 
holding."24 

More modestly, in United States v. Masciandaro, two 
judges on a three-judge panel of the United States Court of 
Appeals for the Fourth Circuit upheld a National Park Ser
vice regulation that, at the time, prohibited possession of 
loaded handguns in national parks because, even after the 
Supreme Court's rulings in Heller and McDonald, "uncer
tainty remains as to the scope of [the Second Amendment] 
right beyond the home."25 

"Uncertainty" is an accurate description of the state of Sec
ond Amendment law, ·as it is for any other constitutional 
provision that has been so rarely litigated before the Su
preme Court. But the notion that the Second Amendment's 
protection ends at the door of one's home is clearly wrong 
based the language of the Heller opinion, and even more 
wrong if viewed in light of other cases from the Supreme 
Court and from state courts interpreting both the Second 
Amendment and comparable state constitutional protections 
of the right to bear arms. 

First, nothing in the text of the Second Amendment limits 
the right to keep and bear arms to the home, just as nothing 
in the text of the First Amendment-often considered a use
ful parallel amendment for purposes of interpretation26-
limits free speech or the free exercise of religion to any partic
ular public or private place. 27 Of the entire Bill of Rights, 

Maryland law is a reasonable restriction on the right to bear arms. Id. at 1179 
(Murphy, J., concurring). 

24. Kachalsky v. Cacace, No. 10CV5413(CS), 2011 WL 3962550, at *19 
(S.D.N.Y. Sept. 2, 2011). 

25. United States v. Masciandaro, 638 F.Sd 458, 467 (4th Cir. 2011), petition for 
cert. filed, (U.S. Jun. 22, 2011) (No. 10-11212). 

26. See, e.g., Ezell v. City of Chicago, 651 F.3d 684, 706-07 (7th Cir. 2011) ("Both 
Heller and McDonald suggest that First Amendment analogues are . . . 
appropriate ... and on the strength of that suggestion, we and other circuits have 
already begun to adapt First Amendment doctrine to the Second Amendment 
context."); see also Eugene Volokh, Implementing the Right to Keep and Bear Arms 
for Self-Defense, 56 UCLA L. REV. 1443, 1449 (2009) (suggesting parallels to First 
Amendment law on many issues). 

27. U .s. CONST. amend. I. 
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only the Third Amendment (prohibiting quartering of troops 
"in any house" without the owner's consent) seems clearly 
limited to the home.2s 

Second, the Court in Heller appropriately limited itself to 
answering the question presented.29 That question was lim
ited to possession and carrying in the home because the 
petitioners in the case only chose to challenge laws that af
fected those aspects of the right to keep and bear arms.so But 
as Judge Paul V. Niemeyer perceptively wrote in a partial 
separate opinion in Masciandaro: 

The [Heller] Court stated that its holding applies to the 
home, where the need "for defense of self, family, and 
property is most acute," (emphasis added), suggesting 
that some form of the right applies where that need is not 
"most acute." Further, when the Court acknowledged 
that the Second Amendment right was not unlimited, it 
listed as examples of regulations that were presump
tively lawful, those "laws forbidding the carrying of 
firearms in sensitive places such as schools and govern
ment buildings." If the Second Amendment right were 
confined to self-defense in the home, the Court would not 
have needed to express a reservation for "sensitive 
places" outside of the home.3 1 

Judge Niemeyer also noted that in Heller, "the right to 
keep and bear arms was found to have been understood to 
exist not only for self-defense, but also for membership in a 
militia and for hunting, neither of which is a home-bound ac
tivity."32 Nor did the Heller Court's language about 
"confrontation" refer only to confrontations in the home.as 

28. Ironically, though, the first case interpreting the Third Amendment arose 
when National Guardsmen were quartered in state corrections officers' government
supplied living quarters. See Engblom v. Carey, 677 F.2d 957 (2d Cir. 1982). The 
ruling also goes to show that even long-neglected constitutional provisions still carry 
weight. Id. at 959 n.l. 

29. See Freiser v. Newkirk, 422 U.S. 395, 401 (1975) ("[Al federal court has 
neither the power to render advisory opinions nor to decide questions that cannot 
affect the rights of litigants in the case before them.") (internal quotation marks and 
citations omitted). 

30. District of Columbia v. Heller, 554 U.S. 570, 573-75 (2008) (citing North 
Carolina v. Rice, 404 U.S. 244, 246 (1971)). 

31. Masciandaro, 638 F.3d 458, 468 (4th Cir. 2011) (Niemeyer, J., writing 
separately) (internal citations omitted). 

32. Id. (citing Heller, 554 U.S. at 598-99 (internal citations omitted)). 
33. Heller, 554 U.S. at 590-91. 
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Likewise, the Heller court notably declined to say what 
standard of review would apply to Second Amendment chal
lenges, declaring that "[u]nder any of the standards of 
scrutiny that we have applied to enumerated constitutional 
rights, banning from the home 'the most preferred firearm in 
the nation to keep and use for protection of one's home and 
family' would fail constitutional muster."34 Note also that the 
Court's language does not refer to "protection of one's ... fam
ily" only while at home. 

The case against a homebound right to bear arms becomes 
even stronger upon examination of Foµnding-era sources 
cited in Heller itself. For example, the Pennsylvania Declara
tion of Rights declared "[t]hat the people have a right to bear 
arms for the defence of themselves and the state," and Justice 
James Wilson interpreted this to protect the defense "of one's 
person or house."36 And like the Heller Court, the seminal 
American judge and legal scholar St. George Tucker dis
cussed the importance of the right to arms both for protection 
against tyranny and for hunting, neither of which is likely to 
occur at home.ss 

Similarly, nineteenth-century interpretations widely recog
nized the right to bear arms as applying outside the home.37 

The Supreme Court, in Dred Scott v. Sandford, used the right 
to arms as a factor in support of its holding that blacks were 
not U.S. citizens, proclaiming with horror that a ruling to the 
contrary "would give to persons of the negro race, who were 
recognized as citizens in any one State of the Union" various 
civil rights including not only free speech but "the right ... to 
keep and carry arms wherever they went."38 

34. Id. at 628-29 (citing Parker, 478 F.3d 370, 400 (D.C. Cir. 2007) (internal 
quotation marks and citations omitted). 

35. Id. at 585 (emphasis added). Famously, the dissenters in the Pennsylvania 
Ratifying Convention urged adoption of a provision that would have expressly 
protected the "right to bear arms for the defense of themselves ... or for the purpose 
of killing game" -clearly not an activity that can be engaged in within the home. Id. 
at 658 (Stevens, J., dissenting). 

36. Id. at 606; see also David B. Kopel, The Second Amendment in the 
Nineteenth Century, 1998 BYU L. REv. 1359, 1370-79. 

37. See Kopel, supra note 36. 
38. 60 U.S. 393, 417 (1856). 
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Early American state constitutions and statutes also 
widely protected a right to bear arms outside the home.39 

Not only did state constitutional provisions imply that right 
by expressly allowing restrictions on concealed carry that 
would have been of little or no relevance in the home,40 but 
statutes enacted under those constitutions often included ex
ceptions that allowed people to carry concealed weapons 
while traveling.41 For example, Kentucky banned carrying "a 
pocket pistol, dirk, large knife, or sword in a cane, concealed 
as a weapon, unless when travelling on a journey."42 Indi
ana's 1831 statute banned the carrying of any concealed 
"dirk, pistol, sword in a cane, or other dangerous weapon" by 
"every person, not being a traveller."43 Arkansas in 1838 
banned carrying concealed weapons "unless upon a jour
ney,"44 and Alabama-in a revision of its concealed weapon 
statute that may have been a response to an adverse court 
decision-added an exception for those "travelling, or setting 
out on a journey."4• 

State court decisions on challenges to those concealed carry 
bans are especially illuminating. While gun control advo
cates often cite these cases as supporting restrictions on 
concealed carry,46 what is unquestionable is that the deci
sions almost universally recognize a right to carry firearms 
outside the home. In fact, one of the early gun laws enacted 
in the United States-Kentucky's ban on carrying concealed 
weapons-was struck down as a violation of the state consti
tution's provision protecting "the right of the citizens to bear 

39. See Eugene Volokh, State Constitutional Rights to Keep and Bear Arms, 11 
TEX. REV. L. & POL. 191 (2006). 

40. Kopel, supra note 36, at i409-13. Kentucky's provision allowed for such 
restrictions before the Civil War, while eleven other states adopted or added similar 
provisions after the war. Id. at 1410-13 n.190. For a compilation of state 
constitutional provisions on the right to keep and bear arms as of 2006, see Volokh, 
supra note 39. 

41. See Volokh, supra note 39. 
42. CLAYTON CRAMER, CONCEALED WEAPON LAWS OF THE EARLY REPUBLIC 143 

(1999). 
43. Id. at 145-46. 
44. Id. at 150. 
45. Id. at 124. 
46. See, e.g., BRADY CENTER TO PREVENT GUN VIOLENCE, HoLLow V1cTORY 3 

(2011), available at http://www.bradycenter.org/xshare/pdf/reports/Hollow _ Victory. 
pdf (last visited Nov. 20, 2011). 
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arms in defense of themselves and the state."47 Notably, the 
court totally rejected the argument that concealed carry could 
be banned as long as open carry remained legal-an argu
ment later accepted by other courts and still advanced 
today.48 As the court put it, 

[t]hat the provisions of the act in question do not import 
an entire destruction. of the right of the citizens to bear 
arms in defense of themselves and the state, will not be 
controverted by the court; for though the citizens are for
bid wearing weapons concealed in the manner described 
in the act, they may, nevertheless, bear arms in any 
other admissible form. But to be in conflict with the con
stitution, it is not essential that the act should contain a 
prohibition against bearing arms in every possible 
form-it is the right to bear arms in defense of the citi
zens and the state, that is secured by the constitution, 
and whatever restrains the full and complete exercise of 
that right, though not an entire destruction of it, is for
bidden by the explicit language of the constitution. 49 

Later nineteenth-century decisions, however, were less 
bold and often upheld state bans on concealed carry.5° Clay
ton Cramer has shown that these laws were largely passed in 
response to the unintended consequences of state bans on 
regulated dueling and imposition of "dueling oaths" for politi
cal candidates: "[w]ithout dueling as a choice, especially 
among those who sought positions of honor and respect in 
state government, homicide and the risk of trial for it were 
preferable to dishonor."51 

Courts upheld the laws on one or both of two grounds. 
First, some courts held that the right to arms was intended to 
provide for the defense of the community against invasion, 
insurrection or tyranny, and that the carrying of concealed 

47. Bliss v. Commonwealth, 2 Litt. 90, 91 (Ky. App. 1822). See also Stephen P. 
Halbrook, Our First Gun Law, GUN DIGEST, 41st ed. 1987 at 53. 

48. See, e.g., Brief for Appellee at 15, Peruta v. County of San Diego, No. 10-
56971 (9th Cir.) (California statutes "prohibit only the concealed carry of loaded 
firearms; they do not eliminate the carry of firearms."). 

49. Bliss, 2 Litt. at 91-92. 
50. See generally Kopel, supra note 36, at 1415-33. This is the background 

against which the Supreme Court said, in dicta, that "the right of the people to keep 
and bear arms (article 2) is not infringed by laws prohibiting the carrying of 
concealed weapons .... " Robertson v. Baldwin, 165 U.S. 275, 281-82 (1897). 

51. CRAMER, supra note 42, at 140. 
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weapons had nothing to do with such uses. For example, in 
Aymette v. State, the Tennessee Supreme Court held that "the 
Legislature may prohibit such manner of wearing [arms] as 
would never be resorted to by persons engaged in the common 
defence."52 The same court three decades later, in Andrews v. 
State, interpreted a similar post-Civil War provision as pro
tecting a strong right to possess arms in the home ''with a 
view that the citizens making up the yeomanry of the land, 
the body of the militia, shall become familiar with their use in 
times of peace, that they may the more efficiently use them in 
times of war."53 But even for what the court viewed as the 
more highly protected military-type arms, "a man may well 
be prohibited from carrying his arms to church, or other pub
lic assemblage, as the carrying them to such places is not an 
appropriate use of them, nor necessary in order to his famili
arity with them, and his training and efficiency in their use," 
and "the wearing of [all other] such arms may be prohibited if 
the Legislature deems proper, absolutely, at all times, and 
under all circumstances."54 This decision appears to be the 
closest any court came until the post-Heller era to endorsing 
a homebound right to arms in even a limited way.55 

Similarly, the Arkansas Supreme Court held that 

the arms which [the Second Amendment] guarantees 
American citizens the right to keep and to bear, are such 
as are needful to, and ordinarily used by a well regulated 
militia, and such as are necessary and suitable to a free 
people, to enable them to resist oppression, prevent usur
pation, repel invasion, etc., etc.56 

52. 21 Tenn. (2 Hum.) 154, 159 (1840). While cases like Aymette might give 
comfort to gun control advocates who oppose concealed carry, those people should 
not also wrongly cite them to claim that the right to arms had nothing to do with 
resistance to tyranny. See Brief for Educational Fund to Stop Gun Violence as Amici 
Curiae Supporting Respondents at 19, McDonald v. City of Chicago, 130 S.Ct. 3020 
(2010) (No. 08-1521), which cites Aymette for the proposition that the Second 
Amendment is unrelated to "insurrection." This is hard to s1,vallow in light of the 
Aymette court's argument that "if the [English] people had retained their arms, they 
would have been able, by a just and proper resistance to those oppressive measures 
[of King James 11], either to have caused the king to respect their rights, or 
surrender (as he was eventually compelled to do) the government into other hands." 
Aymette, 21 Tenn. (2 Hum.) at 157. 

53. 50 Tenn. (1 Heisk.) 165, 178 (1871). 
54. Id. at 182. 
55. See generally Kopel, supra note 36, at 1420-33. 
56. Fife v. State, 31 Ark. 455, 458 (1876). 
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The court further stated that the analogous state provision 
would not protect the carrying of a pistol "such as is usually 
carried in the pocket, or of a size to be concealed about the 
person, and used in private quarrels and brawls, and not 
such as is in ordinary use, and effective as a weapon of 
war."57 In other words, Fife, like Aymette and Andrews in 
Tennessee, held concealed carry bans to be constitutional not 
because the right was limited to the home, but because it only 
restricted the carry of small, non-military arms. This is 
surely not a welcome thought for gun control supporters who 
claim the Second Amendment does not protect the keeping or 
bearing of "high-powered" or "military-style" arms. 58 

Second, a number of post-Bliss cases held that the Second 
Amendment or its state analogues only permitted bans on 
specific methods of carrying arms, but not on all carry outside 
the home.59 For example, the Georgia Supreme Court held 
that 

so far as the [concealed weapons statute] seeks to sup
press the practice of carrying certain weapons secretly, 
that it is valid, inasmuch as it does not deprive the citi
zen of his natural right of self-defence, or of his 
constitutional right to keep and bear arms. But that so 
much of it, as contains a prohibition against bearing . 
arms openly, is in conflict with the Constitution, and 
void.60 

Likewise, the Louisiana Supreme Court held that the 
state's ban on concealed weapons 

interfered with no man's right to carry arms (to use its 
words) "in full open view," which places men upon an 
equality. This is the right guaranteed by the Constitution 
of the United States, and which is calculated to incite 
men to a manly and noble defence of themselves, if neces
sary, and of their country, without any tendency to secret 
advantages and unmanly assassinations. 61 

57. Id. at 461. 
58. See, e.g., Brief for Appellee at 4, Heller v. District of Columbia, No. 10-7036 

(D.C. Cir. Sept. 3, 2010) (citing District of Columbia legislative findings that banned 
semi-automatic rifles "are military-style weapons of war, made for offensive military 
use."). 

59. See generally Kopel, supra note 36, 1425-28. 
60. Nunn v. State, 1 Ga. 243, 251 (1846). 
61. State v. Chandler, 5 La. Ann. 489, 490 (1850). 
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And the Alabama Supreme Court ruled that the availabil

ity of open carry was enough to save the state's ban on 
concealed carry from a challenge under the state constitution, 
while a total ban would have been less secure: "[a] statute 
which, under the pretence of regulating, amounts to a de
struction of the right, or which requires arms to be so borne 
as to render them wholly useless for the purpose of defence, 
would be clearly unconstitutional."62 

These decisions are echoed today in cases where govern
ments attempt to point to the availability of alternative 
means of carry.63 Yet the decisions obviously were based on 
the social attitudes and conditions of the time. For example, 
Eugene Volokh cites an 1820 resolution of the Richmond, Vir
ginia grand jury that condemned the carrying of concealed 
arms as "manifest[ing] a hostile, and, if the expression may 
be allowed, a piratical disposition against the human race ... 
derogatory from that open, manly, and chivalrous character, 
which it should be the pride of our countrymen to maintain 
unimpaired."64 But the grand jury issued that condemnation 
only ten years after dueling was banned in Virginia,6 5 in a 
time when the open use of firearms even for dueling may 
have been considered more "open, manly and chivalrous" by 
some.66 

62. State v. Reid, 1 Ala. 612, 616-17 (1840). California may face a similar 
problem today in light of its recent repeal of provisions that allowed for unloaded 
open carry of handguns. See A.B. 144, 2011 Assemb. (Cal. 2011). 

63. See, e.g., Peruta v. Cnty. of San Diego, 758 F. Supp. 2d 1106, 1113-14 (S.D. 
Cal. 2010) (noting the legality under California s_tatutes of carrying a handgun 
openly and unloaded, then loading it when the person ''.reasonably believes that the 
person or property of himself or herself or of another is in immediate, grave danger 
and that the carrying of the weapon is necessary for the preservation of that person 
or property."). See Brief of Anlicus Curiae International Law Enforcement 
Educators and Trainers Association, and the Independence Institute in Support of 
Neither Party, Peruta v. Cnty. of San Diego, No. 10-56971 (9th Cir. 2011) (available 
at http://www.davekopel.com/Briefs/Peruta/Intl-Law-Enforcement-Educators-and
Trainers.pdf) for an excellent critique of the viability-of this approach to self-defense. 
The brief includes links to online video demonstrations showing the difficulty of 
loading a firearm while under attack. 

64. On Wearing Concealed Arms, DAILY NATL INTELLIGENCER, Sept. 9, 1820, at 
2, cited in VoLOKH, supra note 26, at 1522-23. 

65. See CRAMER, supra note 42, at 113 (noting that Virginia banned dueling in 
1810). 

66. Volokh, supra note 26, at 1523. 
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Today, changing social norms have made open carry a far 
less viable alternative for most people due to the likelihood of 
adverse responses, including calls to the police from citizens 
who are unaware of the legality of open carry, or the effect on 
public opinion generally.67 As David Kopel put it in 1998, 
"concealed carry laws (like laws allowing the sale of adult 
magazines and videos in adults-only stores, but barring the 
depiction of adult content in storefronts or other public ve
nues) reflect 1990s sensibilities."68 More recently, Nelson 
Lund has suggested that today, "openly carrying a firearm 
might plausibly be thought to violate the ancient common law 
prohibition against 'terrifying the good people of the land' by 
going about with dangerous and unusual weapons."69 The 
Wisconsin Supreme Court recognized similar concerns when 
it held that a convenience store owner had a right to carry a 
concealed handgun in his store under the state constitution's 
right to keep and bear arms provision: "[r]equiring a store
owner to openly display weapons as the only available means 
of exercising the right to keep and bear arms for security is 
impractical, unsettling, and possibly dangerous."70 

67. See Bill Novak, Holstered Guns on Customers Rattled Coffee Shop 
Proprietor, THE CAP. TIMES & Wis. ST. J., Apr. 26, 2010 (coffee shop owner calls 
police in response to people lawfully carrying holstered handguns); see also Scott 
Wong, A gun-toting protester sparks a media firestorm. A travel icon says he'll boycott 
the state because of it, AR1z. REPUBLIC, Aug. 31, 2009 (in response to people openly 
carrying firearms at presidential event, travel guide author Arthur Frommer 
declares he will no longer visit Arizona); Wisconsin v. Schultz, No. 10-CM-138, at 4 
(Wis. Cir. Ct. Oct. 12, 2010) available at http://www.wisconsinappeals.net/wp
content/uploads/2010/10/Schultzl.pdf (granting motion to dismiss) ("[O]pen ca1Ty or 
open display was not and is not a feasible alternative to concealed carry. Open carry 
or display could result in the gun owner violating other laws regarding access of 
minors to guns or result in overzealous police and/or prosecutors charging disorderly 
conduct ... for (what this court considers) the lawful open carrying and display of 
handguns. The argument that this will not happen with reasonable prosecutors has 
already been proven wrong."). For a worst-case example of the dangers that may 
occur, see Lawrence Mower, Slaying Shocks Friends, LAS VEGAS REVIEW-JOURNAL, 
July 12, 2010, at lA (gun owner fatally shot after his handgun became visible and 
store employees called police). This case involved a concealed carry permit holder; 
the risks would only be magnified for a person who routinely carried openly. See 
generally Volokh, supra note 26, at 1521-23. 

68. Kopel, supra note 36, at 1535. 
69. Nelson Lund, The Second Amendment, Heller, and Originalist 

Jurisprudence, 56 UCLA L. REv. 1343, 1361 (2009), citing 4 WILLIAM: BLACKSTONE, 
COMMENTARIES *148. For further discussion of this rule, see infra note 103 at 1229-
30. 

70. State v. Hamdan, 665 N.W.2d 785, 809 (Wis. 2003). 



14 Regent Journal of Law & Public Policy [Vol. 4 

Given the reasonable reluctance of most gun owners to 
carry firearms openly, a total ban on concealed carry might 
reasonably be considered nearly "a destruction of the right."71 

Changing constitutional doctrines have also undermined the 
reasoning of the nineteenth-century courts; just as the Su
preme Court has increasingly protected the right to exercise 
the right to free speech discreetly, either anonymously or 
through organizational surrogates,72 the courts should pro
tect the right of individuals to bear arms without drawing 
unnecessary-and potentially dangerous-attention. 73 

Federal and state case law since the nineteenth century 
also supports protection for a right to bear arms outside the 
home.74 First and foremost, the Supreme Court's leading 
pre-Heller Second Amendment case, United States u. Miller, 
arose from the transportation of a short-barreled shotgun 
outside the home.75 If there was no chance the Second 
Amendment applied outside the home, the Miller court would 
never have had to reach the core issue of whether "the Second 
Amendment guarantees the right to keep and bear such an 
instrument."76 

Some early twentieth-century state courts also recognized 
a strong right to keep and bear arms outside the home.77 In
terpreting a state constitutional provision that dates to the 
days of the Revolutionary War,78 the Vermont Supreme 
Court struck down a municipal law imposing a concealed 
carry permit system as "inconsistent with and repugnant to 
the Constitution and the laws of the state."79 In a wide-rang
ing opinion interpreting a state constitutional provision that 
expressly authorized restrictions on concealed carry, the 

71. State v. Reid, 1 Ala. 612, 616 (1840). 
72. See generally Volokh, supra note 26, at 1521-23. 
73. See Wisconsin v. Schultz, No. 10-CM-138, at 4 (Wis. Cir. Ct. 2010); see also 

Mower, supra note 67, at lA. 
74. See Volokh, supra note 26, at 1524. 
75. United States v. Miller, 307 U.S. 174, 175 (1939); see Brief of Second 

Amendment Foundation, Inc. as Amicus Curiae in Support of Petitioner at 4, 
Masciandaro v. United States, 132 S. Ct. 756 (2011) (No. 10-11212). 

76. Miller, 307 U.S. at 178. 
77. See Glasscock v. City of Chattanooga, 11 S.W.2d 678, 678-79 (Tenn. 1928); 

State v. Kerner, 107 S.E. 222, 223-25 (J:,I.C. 1921). 
78. VT. CONST. ch. I, art. 16; originally VT. CONST. ch. I art. 15 (1777). 
79. State v. Rosenthal, 55 A. 611 (Vt. 1903). 
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North Carolina Supreme Court struck down a local ban on 
open carry off one's own premises, saying that "for all practi
cal purposes it is prohibition of the constitutional right to 
bear arms."8 0 

Much more recent state decisions have similarly protected 
a right to bear arms outside the home.Bl In 1980, the Indiana 
Court of Appeals found that arbitrary denial of handgun 
carry permits based on lack of "need" was a violation of the 
state constitution's guarantee of the people's "right to bear 
arms, for the defense of themselves and the State."B2 (Indi
ana law required permits for the carrying of any handgun "in 
any vehicle or on or about his person" except on one's own 
premises.)B3 Ten years later, the Indiana Supreme Court 
gave additional teeth to the lower court decision, holding that 
the constitutional provision created "an interest in both lib
erty and property which is protected by the Fourteenth 
Amendment to the Federal Constitution."B4 These interests 
allowed a suit against the city for its longtime policy of refus
ing to distribute blank application forms for handgun carry 
permits.B5 

In the first decade of the twenty-first century, the Wiscon
sin courts issued a series of pre-Heller decisions protecting, 
albeit incompletely and confusingly, a right of at least some 
people to carry firearms outside the home-without any per
mits at all-under that state's constitutional provision on the 
right to keep and bear arms.B6 In State v. Hamdan, the Wis
consin Supreme Court authorized criminal defendants 
charged with carrying concealed weapons to challenge the 
concealed carry law as applied to them, based on the constitu
tional provision.B7 Essentially, the court's decision created a 
constitutional affirmative defense to charges of unlawful con-

80. State v. Kerner, 107 S.E. 222, 225 (N.C. 1921). 
81. See State v. Vegas, No. 07 CM 687 at 10 (Wis. Cir. Ct., Sept. 24, 2007); 

Schubert v. DeBard, 398 N.E.2d 1339, 1341 (Ind. Ct. App. 1980). 
82. Schubert, 398 N.E.2d at 1341. 
83. IND. CODE, § 35-47-2-1 (1973). 
84. Kellogg v. City of Gary, 562 N.E.2d 685, 694 (Ind. 1990). 
85. Id. at 688-89, 694. 
86. Vegos, No. 07 CM 687 at 10; State v. Fisher, 714 N.W.2d 495, 508 (Wis. 

2006); State v. Hamdan, 665 N.W.2d 785, 809 (Wis. 2003). 
87. Hamdan, 665 N.W.2d at 821. 
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cealed carry "[i]n circumstances where the State's interest in 
restricting the right to keep and bear arms is minimal and 
the private interest in exercising the right is substantial" and 
where the person could not ''have exercised the right in area
sonable, alternative manner that did not violate the 
statute."88 Three years later, the same court held that the 
rule in Hamdan "is not limited to challenges to prosecutions 
for carrying a concealed weapon in one's home or privately
owned business," although it sustained the prosecution of a 
tavern owner who carried a firearm in his vehicle.89 More 
recently, Wisconsin trial courts have allowed use of this de
fense in cases where the defendants were able to show they 
were in particular danger. go 

Twenty-seven years ago, Stephen Halbrook suggested that 
if anyone in the founding era believed in the idea of a "collec
tive" right to keep and bear arms, "it remain[ed] one of the 
most closely guarded secrets of the eighteenth century."91 

But with the exception of the Tennessee Supreme Court's 
1871 Andrews decision-which was based on reasoning far 
different from Heller and would only have allowed the legisla
ture to ban certain unprotected types of weapons within the 
home-these sources show that the idea of a homebound Sec
ond Amendment is either an equally well-kept secret or, more 
likely, a post-Heller invention, now being used as part of a 
massive resistance to effective recognition of Second Amend
ment rights.92 But it is not the only theory deployed on that 
battlefield. 

88. Id. at 808. 
89. Fisher, 714 N.W.2d at 501. 
90. Vegas, No. 07 CM 687, at 9 (involving a pizza delivery driver who had been 

the victim of three previous armed robberies, one of which he had successfully 
repelled by use of a concealed firearm). I am indebted to Vegas's attorney, Craig 
Mastantuono, for his insights on this case. See also State v. Pinnow, No. 10 CM 1978 
(Wis. Cir. Ct., Feb. 11, 2011) (holding Wisconsin's concealed handgun ban 
unconstitutional as applied to the defendant who possessed an unloaded gun in a 
vehicle while he was searching for his· recently stolen car in a high crime area); 
Concealed Handgun Bruce Vielmetti, Concealed Weapons Ban Ruled 
Unconstitutional: Judge's Decision Applies to Unloaded Gun in a Case, MILWAUKEE 

J. SENTINEL, Feb. 14, 2011, at A7 (describing the facts in State v. Pinnow). 
91. STEPHEN P. HALBROOK, THAT EVERY MAN BE ARMED 83 (1984). 

92. E.g., Williams v. State, 10 A.3d 1167, 1177 (Md. 2011) ("[I]t is clear that 
prohibition of firearms in the home was the gravamen of the certiorari questions in 
both Heller and McDonald and their answers. If the Supreme Court, in this dicta, 
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SENSITIVE PLACES 

Allowing for the possibility that the right to bear arms ex
ists outside the home, many lower courts have seized on the 
Supreme Court's Heller dicta about "sensitive places" to up
hold restrictions on carrying arms in almost any place outside 
the home.93 The Court itself only mentioned "schools and 
government buildings" as examples,94 and the lower courts 
have dutifully upheld federal laws and regulations prohibit
ing possession of guns in school zones95 and post offices. 96 

Courts have also eagerly added other "sensitive places," such 
as airports. 97 More surprising and questionable are decisions 
finding that "sensitive places" include multiple campuses of a 
major suburban university,98 private driveways,99 and all 
"open space venues" of a suburban California county, includ
ing "parks, recreational areas, historic sites ... the County 
fairgrounds" and possibly parking lots of public buildings.100 

Perhaps best exemplifying the potential of the "sensitive 
places" exception to swallow the rule is the trial court ruling 
in Masciandaro that national parks are "sensitive places": 

Schools and government buildings are sensitive places 
because, unlike homes, they are public properties where 
large numbers of people, often strangers (and including 
children), congregate for recreational, educational, and 
expressive activities. Likewise, National Parks are public 
properties where large numbers of people, often stran
gers (and including children), congregate for 
recreational, educational, and expressive activities. 
Moreover, the locations within National Parks where mo-

meant its holding to extend beyond home possession, it will need to say so more 
plainly.") (emphasis added). 

93. See United States v. Masciandaro, 638 F.3d 458, 460 (4th Cir. 2011); 
DiGiacinto v. Rector & Visitors of George Mason Univ., 704 S.E.2d 365, 369 (Va. 
2011); People v. Yarbrough, 169 Cal. App.4th 303, 314 (2008). 

94. District of Columbia v. Heller, 554 U.S. 570, 626 (2008). 
95. Hall v. Garcia, No. C 10-03799 RS, at 6-7 (N.D. Cal. 2011). 
96. United States v. Dorosan, 350 F. App'x. 874, 875 (5th Cir. 2009). 
97. People v. Ferguson, 2008 WL 4694552 at *4 (N.Y.C. Crim. Ct. 2008). 
98. DiGiacinto, 704 S.E.2d at 370. The university has four campuses in four 

northern Virginia counties, serving 30,000 students. Id. 
99. Yarbrough, 169 Cal. App.4th at 309. Brannon Denning and Glenn Reynolds 

charitably call this a "stretch." Denning & Reynolds, supra note 17, at 1253. 
100. Nordyke v. King, 563 F.3d 439, 460 (9th Cir. 2009), vacated and remanded 

in light of McDonald v. City of Chicago, 130 S. Ct. 3020 (2010). 
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tor vehicles travel-roads and parking lots-are even 
rnore sensitive, as roads and parking lots are extensively 
regulated thoroughfares frequented by large numbers of 
strangers, including children.101 

Of course, all public streets in any city or town would be 
equally "sensitive" by these criteria. Even remote stretches 
of interstate highway "are extensively regulated thorough
fares" that may be "frequented by large numbers of strangers, 
including children." Yet, these "thoroughfares" are precisely 
the kind of areas early nineteenth-century lawmakers had in 
mind when crafting the ''.journey" exceptions to their bans on 
concealed carry of firearms.102 

Similarly, one federal district court, using the Heller dicta 
to interpret a state constitutional provision in a pre-Heller 
challenge, held that "[a]s with a government building or 
school, a city-owned park where children and youth recreate 
is a 'sensitive' place where it is permissible to ban possession 
of firearms."103 Again, since "children and youth" may "re
create" nearly anywhere, a literal application of this principle 
could ban the carrying of firearms almost everywhere. The 
court also combined its broad reading of the "sensitive places" 
dicta with Heller's language about the home, arguing that 
"[t]he need for self-defense is not 'most acute' at city parks 
and community centers where children and youth re
create."104 Again, as Judge Niemeyer pointed out in 
Masciandaro, just because the need for self-defense may be 
"most acute" in the home does not mean it is not at all "acute" 
anywhere else.105 And in this case, the court ignored lan
guage in the very same paragraph of Heller that refers twice 
to protection of "family"-a need that could, sadly, become 
"acute" even in places where families play.106 

If applied universally, these standards could completely 
nullify state laws authorizing the carrying of firearms
which is precisely what some Iowa localities concerned about 
reforms to the state's concealed handgun licensing law tried 

101. United States v. Masciandaro, 648 F.Supp.2d 779, 790 (E.D.Va. 2009). 
102. See Act of Feb. 13, 1813, ch. 89, 1812 Ky. Acts 100. 
103. Warden v. Nickels, 697 F. Supp. 2d 1221, 1229 (W.D. Wash. 2010). 
104. Id. 
105. United States v. Masciandaro, 638 F.3d 458, 468 (4th Cir. 2011). 
106. See District of Columbia v. Heller, 554 U.S. 570, 628-29 (2008). 
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to do, until political opposition forced them to retreat.107 For
tunately, at least one court in another state has rejected such 
overreaching, albeit under state laws preempting local gun 
controls rather than under the Second Amendment.108 

GOING ARMED ABROAD 

Finally, at least one court has cited the medieval English 
Statute of Northampton's prohibition against "going armed" 
in support of its holding that need-based restrictions on the 
issuance of handgun carry permits are constitutional.1°9 

Thus, a brief comment on that ancient law is necessary, if 
only to show how far off point it is. The law, dating to 1328, 
prohibited going armed "in affray of the [p]eace, nor to go nor 
ride armed by [n]ight nor by [d]ay, in [flairs, [m]arkets, nor in 
the [p]resence of the Justices or other Ministers, nor in no 
[p]art elsewhere."110 According to historian Joyce Lee Mal
colm, "[a]lthough men were occasionally indicted for carrying 
arms to terrorize their neighbours, the strict prohibition 
against going armed 'by Night nor by Day ... in Fairs, Mar
kets ... nor in no part elsewhere' had never been enforced," 
and the unwillingness of the courts to apply the more than 
350-year-old statute in a high-profile case led to enactment of 
further disarmament laws.111 

107. See Pat Shaver, City Eyes Firearm Ordinance - Restrictions are Considered 
in Wake of New Concealed Weapons Rules, OTTUM\VA COURIER Oct. 16, 2010; Peggy 
Senzarino, Board Revises Hancock Weapons Proposal, GLOBE GAZE'ITE, June 22, 
2010, at A4. Following opposition, both proposed ordinances were withdrawn. See 
Pat Shaver, Firearms Ordinance Scrapped - State Law Prevents City from Enacting 
Proposed Ban, 0ITUMWA CouRIER Oct. 20, 2010; Peggy Senzarino, Hancock County 
Scraps Dangerous Weapons Ban, GLOBE GAZETTE, July 7, 2010, at Al. 

108. Transcript of Record at 47, Chan v. City of Seattle, No. 09-2-39574-8 SEA 
(King Cnty. Wash. Super. Ct. Feb. 12, 2010) ("If [the court] were to accept the City's 
argument that every time it deals with property which it manages and controls, that 
it is acting in a proprietary capacity, there would not be any place that the City 
didn't have that power over."). 

109. Kachalsky v. Cacace, 10-CV-5413 CS, at *22 (S.D.N.Y. Sept. 2, 2011). 
110. Statutes Made at Northampton, (1328) 2 Edw. 3, c. 3 (Eng.). 
111. JovcE LEE MALcoLM, To KEEP AND BEAR ARMs 104, 104-05 (1994). The 

King's Bench said "this statute be almost gone in desuetudinem." R v. Sir John 
Knight, (1686) 90 Eng. Rep. 330 (K.B.). Historian Patrick Charles has recently 
questioned Malcolm's statement about non-enforcement of the statute's more 
general prohibition. See Patrick Charles, The Faces of the Second Amendment 
Outside the Home: History Versus Ahistorical Standards of Review, 60 CLEV. ST. L. 
REv., *14-15 (forthcoming April 2012), availilble at http://papers.ssrn.com/sol3/ 
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The law has been cited by American courts addressing the 
issue of concealed weapons, even though the rule itself, as ac
tually enforced, involved the conduct of the person bearing 
arms.112 The Court in Heller somewhat more accurately 
characterized the ancient law as a "prohibition on terrorizing 
people with dangerous or unusual weapons,"113 but even this 
description misses the mark because the arms themselves 
didn't have to be particularly unusual.114 The Court cited 
sources which make clear that the prohibition on carrying 
"dangerous and unusual" weapons was used essentially as a 
disorderly conduct charge, allowing the conviction of a defen
dant for an "affray" even when there· was no actual 
violence115 and maybe even no weapons.116 These same 
sources make clear that the carrying and U:se of arms by the 
law-abiding was not a crime: 

no wearing of arms is within [the meaning of the rule], 
unless it be accompanied with such circumstances as are 
apt to terrify the people; from whence it seems clearly to 

papers.cfm?abstract_id=l938950. But even many of the historical sources he cites 
contain qualifiers that suggest the concern was over the circumstances in which the 
arms were borne. Id. at 14 n. 72 (citing a proclamation by Edward III as an example 
of enforcing the Statute of Northampton). The proclamation stated the reason 
behind a ban on arms (only in London and its suburbs) was because there had been 
riots and disputes arising near Parliament that had been impeding the business of 
the King. MEMORIALS OF LoNDON AND LoNnoN LIFE 268 (Henry T. Riley ed., trans., 
1868). With respect to the interpretation of the statute in America, Charles fails to 
address the constitutional concerns raised in the early nineteenth century treatises, 
see infra notes 118-119, or the North Carolina Supreme Court's Lanier decision, 
infra note 116. Most importantly, Charles fails t_o address the more relevant issue: 
American lawyers and scholars of the Founding era believed that the broader 
prohibition had become a dead letter through centuries of non-enforcement, and 
therefore gave it no weight. 

112. See State v. Workman, 14 S.E. 9, 11 (W. Va. 1891). 
113. District of Columbia v. Heller. 554 U.S. 570, 623 (2008). 
114. In this respect, the English rule is consistent with early American concealed 

weapon laws regulating mundane items based on the uses to which they were put. 
For example, in 1838, Arkansas banned the carrying of "any ... butcher or large 
knife" if it was "concealed as a weapon." See Revised Statutes of the State of 
Arkansas, Adopted at the October Session of the General Assembly of Said State, A.D. 
1837 (Boston: Weeks, Jordan and Co., 1838), Div. VIII, Art. I, § 13, p. 280. 

115. 3 WORKS OF THE HONOURABLE JAMES WILSON 79 (1804) (explaining that an 
affray may occur when a person "arms himself ,vith dangerous and unusual 
weapons, in such a manner, as will naturally diffuse a terr.our among the people"). 

116. See State v. Lanier, 71 N.C. 288, 290 (1874). The case involved a defendant 
who rode his horse through a courthouse, and the court oddly noted that it would 
"attach no importance to the fact that the defendant had no arms." Id. (emphasis 
added). 



No. l] Second Amendment 

follow, that persons of quality are in no danger of offend
ing against the statute by wearing common weapons ... 
in such places, and upon such occasions, in which it is the 
common fashion to make use of them, without causing 
the least suspicion of an intention to commit any act of 
violence, or disturbance of the peace. And no person is 
within the intention of the statute, who arms himself to 
suppress dangerous rioters, rebels, or enemies, and en
deavours to suppress or resist such disturbers of the 
peace and quiet of the realm.117 

21 

Some of the sources also expressly limit the offense to 
openly carried arms.118 Most importantly, some of the early 
commentators noted that the Second Amendment itself could 
limit the application of this law. AB Charles Humphrey put 
it, "[b]ut here it should be remembered, that in this country 
the constitution guaranties [sic] to all persons the right to 
bear arms; then it can only be a crime to exercise this right in 
such a manner, as to terrify the people unnecessarily."119 
Similarly, Francis Wharton's Treatise on the Criminal Law of 
the United States mentioned the possibility that constitu
tional protections of the right to arms could limit laws 
against the carrying of arms, and cited cases on both sides of 
that issue.120 

CONCLUSION 

One thing should be clear: the resistance to the right to 
bear arms outside the home is strong, not only among gun 
control activists but also in the courts. But despite all the 

117. See 1 w. RUSSELL, A TREATISE ON CRIMES AND INDICTABLE MISDEMEANORS 

272 (1831) (internal numbering omitted). See also Aymette v. State, 21 Tenn. (2 
Hum.) 154, 159 (1840) (stating that the legislature would have the power to prevent 
"a set of ruffians ... with drawn swords, guns, and fixed bayonets" from invading a 
theater or church "to the terror of the audience"). 

118. See ELLIS LEWIS, AN ABRIDGMENT OF THE CRIMINAL LAw OF THE UNITED 
STATES 64 (1848) (offense occurs when "persons openly arm themselves with 
dangerous and unusual weapons, in such a manner as ,vill naturally cause a terror 
to the people") (emphasis added); FRANCIS WHARTON, A TREATISE ON THE CRIMINAL 

LA\V OF THE UNITED STATES 830 (3d ed. 1855) ("the public and open exhibition of 
dangerous weapons by an armed man, to the terror of good citizens, is a 
misdemeanor at common law") (emphasis added). 

119. CHARLES HUMPHREYS, A COMPENDIUM OF THE COMMON LAW IN FORCE IN 

KENTUCKY 482 (1822). 
120. WHARTON, supra note 118, at 830. 



22 Regent Journal of Law & Public Policy [Vol. 4 

new judicial theories that may be invented based on a few 
words of the Supreme Court's opinions, it should also be clear 
that there is hope. Barely more than 20 years ago, Sanford 
Levinson pointed out that legal scholars had "treated the Sec
ond Amendment as the equivalent of an embarrassing 
relative, whose mention brings a quick change of subject to 
other, more respectable, family members."121 Since then, sev
eral states have liberalized their concealed handgun laws 
with no ill effects, 122 the Heller and McDonald cases have 
been decided, and the forthcoming publication of a major law 
school case book on the Second Amendment and firearms 
law123 has shown that the Second Amendment can be "re
spectable" to academics after all. If all of these changes can 
occur in such a short time, those of us who support a robust 
Second Amendment can also hope that as respectable citizens 
continue to advocate for their rights, the courts will, eventu
ally, treat the right to carry firearms outside the home with 
the same respect. 

121. Sanford Levinson, The Embarrassing Second Amendment, 99 YALE L.J. 637, 
658 (1989). 

122. See, e.g., Josh Egbert, A Look at Concealed Carry Permits 5 Years Later, 
KHASTV (Oct. 13, 2011), http://www.khastv.com/news/local/A-look-at-concealed
carry-permits-5-years-later-131826468.html (last viewed Oct. 15, 2011); Firearms 
Fact Card 2012, NRA-ILA, http://www.nraila.org/gun-laws/articles/2012/nra-ila
firearms-fact-card-2012.aspx (last visited hriarch 29, 2012); see also Compendium of 
State Laws Governing Firearms 2010, NRA-ILA, http://www.nraila.org/media/ 
2441225/compendium.pdf (last visited March 29, 2012). 

123. NICHOLAS J. JOHNSON, DAVID B. KOPEL, MICHAEL P. O'SHEA, & GEORGE A. 
MocSARY, FIREARMS LAw AND THE SECOND AMENDMENT: REGULATION, RIGHTS, AND 

POLICY (forthcoming 2012). 


