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The United Nations Convention on Contracts for the International 
Sale of Goods (CISG) has been ratified in sixty-seven nations, 1 includ-
ing the United States, and represents the international equivalent of 
Article 2 of the Uniform Commercial Code. One of the most important 
articles on interpreting the CISG is Article 7(1). It states that: "In the 
interpretation of this Convention, regard is to be had to its interna-
tional character and to the need to promote uniformity in its applica-
tion and the observance of good faith in international trade."2 Despite 
this requirement, however, divergent interpretations have emerged 
among developed and underdeveloped countries. 3 This article provides 
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I As of March 2006, these countries included: Argentina, Australia, Austria, 
Belarus, Belgium, Bosnia-Herzegovina, Bulgaria, Burundi, Canada, Chile, China 
(PRC), Colombia, Croatia, Cuba, Cyprus, Czech Republic, Denmark, Ecuador, 
Egypt, Estonia, Finland, France, Gabon, Georgia, Germany, Greece, Guinea, Hondu-
ras, Hungary, Iceland, Iraq, Israel, Italy, Republic of Korea, Kyrgyzstan, Latvia, 
Lesotho, Liberia, Lithuania, Luxembourg, Mauritania, Mexico, Moldova, Mongolia, 
the Netherlands, New Zealand, Norway, Paraguay, Peru, Poland, Romania, the Rus-
sian Federation, Saint Vincent & Grenadines, Singapore, Slovakia, Slovenia, Spain, 
Sweden, Switzerland, Syria, Uganda, Ukraine, the United States, Uruguay, Uzbeki-
stan, Yugoslavia, and Zambia. See CISG: Table of Contracting States, available at 
http://www.cisg.law.pace.edu/cisg/countries/cntries.html. 

2 United Nations Convention on Contracts for the International Sale of 
Goods, Apr. 11, 1980, s. TREATY Doc. No. 98-9 (1983), 19 l.L.M. 668 (1980) 
[hereinafter CISG] (entered into force on Jan. I, 1988), reprinted in 15 U.S.C.A. 
app. at 49 (West Supp. 1996), 52 Fed. Reg. 6262-80, 7737 (1987), U.N. Doc. 
A/CONF. 97/18 (Apr. 11, 1980). 

3 Lisa M. Ryan, The Convention on Contracts for the Intemational Sale of 
Goods: Divergent lnte1pretations, 4 TuL. J. INT'L & COMP. L. 99, 100 (1995). 
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an analysis of whether courts have interpreted Article 44, which is 
designed to ameliorate the harshness of the notice obligations imposed 
on buyers by Article 39(1) of the CISG, in deference to the require-
ments set forth in Article 7(1) and the original intent of the framers 
who developed the compromise. 

I. THE TEXT 

According to CISG, Article 39(1), "[t]he buyer loses the right to 
rely on a lack of conformity of the goods if he does not give notice to 
the seller specifying the nature of the lack of confonnity within a rea-
sonable time after he has discovered it or ought to have discovered 
it."4 Article 39(1) must be read with Article 38, which details the pe-
riod when a buyer must examine the goods for nonconformity.5 If a 
buyer discovers that he has received non-conforming goods and fails 
to give proper notice as required by Article 39, he loses all contractual 
remedies normally available to him as a result of a seller's breach, 
subject to Article 44.6 Likewise, Article 43(1) imposes a similar notice 
requirement for a buyer if he becomes aware of a conflicting claim by 
a third party based on industrial or intellectual property.7 

If a buyer fails to meet these notice requirements, Article 44 can be 
used to soften the consequences suffered by the buyer. 8 As Article 44 
states: "Notwithstanding the provisions of paragraph (I) of article 39 
and paragraph (I) of article 43, the buyer may reduce the price in ac-
cordance with article 50 or claim damages, except for loss of profit, if 
he has a reasonable excuse for his failure to give the required notice."9 

Note that a buyer asserting an Article 44 excuse "loses some of his 
rights[,]" namely the ability to "require [the] delivery of substitute 
goods" or repair of the nonconforming goods by the seller or, more 
importantly, the right to avoid the contract or claim loss of profit. 10 

4 CISG, supra note 2, art. 39(1). 
5 CISG, supra note 2, art. 38 (requiring, among other things, that the "buyer 

must examine the goods or cause them to be examined within as short a period as is 
practicable in the circumstances"). 

6 CISG, supra note 2, art. 39(1). 
7 CISG, supra note 2, art. 43. 
8 See generally CISG, supra note 2, art. 44. 
9 CISG, supra note 2, art. 44. 

10 Fritz Ederlein, Rights and Obligations of the Seller under the UN Conven-
tion on Colltracts for the International Sale of Goods, in International Sale of Goods: 
Dubrovnik Lectures (Peter Sarcevic & Paul Volken eds., 1986). 
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The reasoning behind the inclusion of Article 44 can best be under-
stood in light of its legislative history. 

II. LEGISLATIVE HISTORY 

Articles 39 and 44 were two of the most hotly contested provisions 
at the 1980 Vienna Conference, which ultimately produced the 
CISG. 11 Article 44 was not originally a part of the Convention's 1978 
draft that was brought to the 1980 diplomatic conference or in Uni-
form Law on the International Sale of Goods. 12 Nor had Article 44 any 
equivalent in domestic sales law; however, delegates to the Confer-
ence from underdeveloped countries insisted on the Article's inclu-
sion.13 There was a concern that countries lacking fully developed 
contract law would be disadvantaged. 14 

In particular, the fact that underdeveloped countries may lack tech-
nologies in areas such as transportation or communications could put 
them at a severe disadvantage in their ability to comply with the provi-
sions of Article 39(1). 15 Slow transportation could result in the deliv-
ery of nonconforming goods outside of the reasonable time for report-
ing their defects. Outdated communication systems could produce the 
same consequence. 16 Also, it was feared that in some developing coun-
tries, the lack of any domestic law requiring written notice for noncon-
formity would put local tradesmen at a disadvantage purely because of 
their unfamiliarity with such a system. 17 Many of these tradesmen 
could also be illiterate or particularly unskilled in such a way that they 
would require the assistance of foreign experts to carry out tests on 
complicated, imported machinery. 18 

Samuel Kofi Date-Bah, the delegate from Ghana, even profsosed 
that the provisions of Article 39(1) be removed in their entirety. 9 He 

11 C.M. BIANCA & M.J. BONELL, COMMENTARY ON THE INTERNATIONAL 
SALES LAW: THE 1980 VIENNA SALES CONVENTION 324 (1987). 

12 PETER SCHLECHTRIEM, COMMENTARY ON THE UN CONVENTION ON THE 
INTERNATIONAL SALE OF GOODS 348-49 (Clarendon Press) (1998). 

13 Id. 
14 

15 

16 

Id. at 349. 
Id. 
Id. 

17 BIANCA & BONELL, supra note 11, at 326. 
18 Alejandro Garro, Reconciliation of Legal Traditions in the U.N. Convention 

on Contracts for the International Sale of Goods, 23 INT'L LAW. 443, 469 (1989). 
19 Summary Records of the Meetings of the First Committee of the United 

Nations Diplomatic Conference, March 10-Apr. 7, 1980, 16th Meeting, March 20th 
1980, U.N. Doc. NConf.97/C.l/S.R.16, reprinted in JOHN HOLLAND, 



4 REGENT JOURNAL OF INTERNATIONAL LAW [Vol. 4 

feared that buyers in jurisdictions which did not have notice require-
ments would be unduly disadvantaged by the rule.20 Mr. Date-Bah 
even went so far as to refer to the Article as being "draconian. "21 This 
proposal was favored by the delegates from China (PRC), Kenya, 
Libya, Mexico, Nigeria, and Pakistan, but ultimately was rejected by 
the majority of the delegates.22 "A second proposal introduced [by Mr. 
Date-Bah J was to retain the requirement of notice within a reasonable 
time, but softening the sanction for ... damages recoverable from the 
seller rather than precluding recovery altogether."23 This proposal ul-
timately failed to garner majority support as well.24 

While developing countries had reservations about implementing 
Article 39(1 ), developed countries had reasons for wanting it included. 
For example, a seller could be severely disadvantaged if there was no 
adequate notice requirement present such as loss of recourse to third 
parties, loss of timeliness to cope properly with a legal proceeding 
against the assertion by a third party of his right, increase in the ex-
amination expenses to verify the claim, increase in cost for the collec-
tion of evidence, or even loss of evidence with regard to testing and 

. f 1 . zs testimony o re evant witnesses. 
Article 44 thus represented an impmtant compromise between the 

delegates of developed and developing countries. Without this com-
promise it is doubtful the CISG would have been ratified at all. Unfor-
tunately, however, no specific examples of when an Article 44 excuse 
could be invoked were given at the Vienna Conference.26 Thus, the 
lack of concrete examples has left courts to interpret vague terms such 
as reasonable in their own manner. The results of these subsequent 
cases dealing with Article 44, which have all come from western 
courts (the countries against its inclusion in the first place), give the 
perception that Article 44 is a moot provision within the CISG. The 
reason for a lack, or seemingly a lack, of cases from developing coun-
tries will be dealt with later in this article. 

DOCUMENTARY HISTORY OF THE UNIFORM LAW FOR INTERNATIONAL SALES 541, 
542 (1989). ,o Id. 

21 Id. 
22 Id. Note that the countries favoring the proposal are all from the underde-

veloped world. Id. at 541-44. 
2 Garro, supra note 18, at 471. 
24 Id. 
25 

26 
BIANCA & BONELL, supra note 11, at 327. 
Id .. 
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Ill. CASE LAW ON ARTICLE 44 

Due to the importance underdeveloped countries have placed on 
the inclusion of Article 44, subsequent court decisions have arguably 
been too harsh on buyers who have attempted to invoke the provi-
sion.27 Article 44 has been brought up in a relatively few number of 
decisions (available in English translation) concerning the CISG, and 
has been successful in even less.28 There have only been two cases in 
which a seller was successful in invoking Article 44, both of which 
were arbitration cases.29 As stated above, the implication is that, al-
though delegates to the Convention had compromised in allowing the 
inclusion of Article 44, the subsequent case law has rendered it a moot 
point. 

A. ICC Court of Arbitration Ruling No. 9187 

A Chinese seller and a German buyer entered into a contract for 
the sale of coke fuel to be supplied by a third party. 30 A certificate of 
analysis was issued to the buyer at the time of loading by an independ-
ent third party inspector guaranteeing the weight and quality of the 
coke.31 Upon the arrival and subsequent examination of the goods by 
the buyer, it was discovered that the coke received was different in 
weight and quality than the description recorded in the certificate of 
analysis.32 The buyer then notified the seller of the problem with the 

27 The following cases found that the buyer did not have a reasonable excuse 
under Article 44: Case Law of UNCITRAL Texts (hereinafter CLOUT case No. 292, 
Germany, 1993; CLOUT case No. 303, Arbitration, 1994; CLOUT case No. 167, 
Germany, 1995; CLOUT case No. 192, Switzerland, 1997; Hof s'Hertogenbosch, 
the Netherlands, 15 December 1997; CLOUT case No. 230 Germany, 1997; CLOUT 
case No. 273 Germany, 1997; ICC Arbitration Case No. 8611, 1997, Unilex; 
CLOUT case No. 263, Switzerland, 1998; CLOUT case No. 280, Germany, 1998; 
CLOUT case No. 285, Germany, 1998; CLOUT case No. 378, Italy, 2000; Ss; og 
Handelsretten, Denmark, 31 January 2002, available at http://www.cisg.law.pace. 
edu/cisg/text/anno-art-44.html. 
Cases in which the buyer successfully invoked an Article 44 excuse are: ICC Arbi-
tration No. 9187, June 1999, Unilex; Arbitration 054/1999, International Court of 
Commercial Arbitration of the Chamber of Commerce and Industry, Russian Federa-
tion, 24 January 2000, Unilex. Id. 

28 Id. 
29 ICC Arbitration No. 9187 of June 1999; Arbitration 054/1999, Int'! Comm. 

Arb., Russian Federation, Jan. 24, 2000. 
30 ICC Arbitration No. 9187 of June 1999. 
31 Id. 
32 Id. 
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coke shipment and requested reimbursement of the whole contract 
price.33 

The dispute was heard before the ICC Court of Arbitration which 
held that the buyer's notice of non-conformity was not timely under 
Article 39(1).34 However, the tribunal ruled that the buyer could suc-
cessfully invoke Article 44 because it was deemed a reasonable excuse 
that the buyer should not be bound by the errors of an independent 
inspector appointed by both parties. 35 

B. Arbitration 054/1999, International Court of Commercial 
Arbitration of the Chamber of Commerce and Industry 

A Russian seller and an American buyer had a contract for deliv-
ery of two installments of goods. 36 The seller was to inspect the goods 
prior to shipment and provide documents certifying that the goods met 
concrete technical conditions, which were fixed in a "Quality of 
Goods" clause within the contract.37 Furthermore, the burer was given 
the right to inspect the goods at the port of shipment.3 However, it 
became technically and economically impossible for the buyer to carry 
out this inspection as a result of circumstances which are unreported.39 
When the buyer received the goods, an examination revealed that they 
deviated from the technical conditions set forth in the contract.40 

A problem arose because another clause in the contract stated that 
any claim of nonconformity had to have been brought within fifty days 
of the date on the bill of lading issued when the goods were dis-
patched.41 In this case the buyer's notice was sent after the fifty day 
limit, but the tribunal viewed the delay as a result of the impossibility 
of inspecting the goods at the port of shipment.42 The tribunal found 
that the buyer had a reasonable justification to invoke the excuse doc-
trine of Article 44 when he failed to notify the seller of the goods' 
nonconformity within the specified fifty-day period.43 

33 

34 

35 
36 
37 
38 

39 

40 

41 

42 

Id. 
Id. 
Id. 
Int'! Comm. Arb., Russian Federation, Jan. 24, 2000. 
Id. 
Id. 
Id. 
Id. 
Id. 
Id. 

43 Id. The first hardship in reviewing foreign case law is evident in these two 
decisions. Unless one has both the adequate foreign language skills to translate the 
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The first hardship in reviewing foreign case law is made evident 
by these two decisions. One must rely on the accuracy of the available 
translation unless one has, both the adequate foreign language skills to 
translate the original document, as well as access to the document. 
There is also the problem that translations can be severely edited, or 
only an abstract may be available. This often leaves many unanswered 
questions regarding the specifics of a decision. This was a problem in 
the previous arbitration case from the International Court of Commer-
cial Arbitration of the Chamber of Commerce and Industry. 

The case noted "technical" and "economic" impossibilities that 
precluded the buyer from inspecting the goods without elaborating on 
these reasons.44 Although no specifics of these problems were pro-
vided, it seems that both of the above arbitration cases are extreme 
examples of problems that were completely out of the buyer's hands. 
Also note that these cases dealt exclusively with the issue of a buyer's 
failure to timely notify the seller of the goods' nonconformity and not 
the lack of specificity requirement of Article 39(1). The number of 
cases in which courts have rejected a buyer's Article 44 excuse is far 
greater.45 

C. Danish Maritime Commercial Court, 31 January 2002 

A Danish seller and a Russian buyer contracted for eighty tons of 
frozen mackerel.46 Upon delivery, the buyer discovered that the re-
ceived mackerel were a different type than was called for in the con-
tract.47 Prior to delivery, the buyer had received Telefaxes detailing the 
type of mackerel that was being shipped.48 One of these Telefaxes was 
in Latin (Trachurus Symmertricus Murphyi) and the other one was in 
German (Bastardmakrele).49 The buyer claimed not to understand 

original document as well as access to that document, one must rely on the accuracy 
of the available translation. There is also the problem that translations can be se-
verely edited, or only an abstract may be available, often leaving many unanswered 
questions regarding the specifics of a decision. This was a problem in the previous 
arbitration case from the International Court of Commercial Arbitration of the 
Chamber of Commerce and Industry. 

44 Id. 
45 See BIANCA & BONNELL, supra note 11. 
46 Handelsagentur v. DAT-SCHAUB A/S, S~ og Handelstretten [Maritime 

Commercial Court] Jan. 31, 2002, H-0126-98 (Den.), available at http://cisgw3.law. 
pace.edu/cases/020131 di .html. 

47 Id 
48 Id. 
49 Id. 
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these terms and thus failed to give notice of the nonconforming mack-
erel. 50 The court, however, decided that these were normal trade terms 
and that the buyer should have objected to the delivery when he be-
came aware of the inconsistent terms.51 Thus, he was not excused 
from the requirement of providing notice of nonconformity in a timely 
manner.52 

D. Switzerland: Obergericht des Kantons Luzern, 8 January 1997 

An Italian seller and a Swiss buyer entered into a contract for 
medical supplies.53 The Swiss buyer was to resell the goods to Swiss 
hospitals, but upon delivery, the hospitals refused to accept the goods, 
citing lack of conformity.54 As a result, the Swiss attempted to avoid 
the contract.55 Upon review, the Swiss court stated that because three 
months had passed since the purchase of the medical supplies, the 
buyer failed to meet the timeliness requirement of Article 39(1) in in-
forming the seller of the goods' nonconformity and that Article 44 
afforded no protection.56 In this case it seemed the buyer was merely 
attempting to use Article 44 in a last effort to win his case. Being a 
dealer in medical supplies, he should have known the goods were non-
conforming when he received them, not three months later when the 
hospital he delivered them to notified him of the fact. 

E. Germany: Oberlandesgericht Oldenburg, 5 December 2000 

A buyer entered a contract for the purchase and delivery of a tiller 
for the working of sports fields. 57 The tiller was delivered nearly a 
month late, on Agril 21, 1999, which was too late for use in the spring 
working season. As a result the buyer was unable to use the machine 
until June, 1999, and at that time found that the machine was defec-
tive.59 The buyer claimed that an earlier examination of the machine 

so 
51 

52 

Id. 
Id. 
Id. 

53 Obergericht in Luzern [OG] [Court of Appeals] Jan. 8, 1997, 11 95 123/357 
(Switz.), available at http://cisgw3.law.pace.edu/cisg/wais/db/cases2/970108sl.html 

54 Id. 
ss Id. 
56 Id. 
57 Oberlandesgricht in Oldenburg [OLG] [Court of Appeals] Dec. 5, 2000, 12 

U 40/00 (F.R.G.], available at http://cisgw3.law.pace.edu/cases/00i205gl.html. 
58 Id. 
59 Id. 
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was not possible because it could only be used to till a sports field.60 

Because the buyer's sports ground had already been worked prior to 
the delivery of the tiller, testing had to wait until June.61 

The court ruled that because nearly two months had passed since 
the delivery of the machine, the buyer failed to meet the proper notice 
requirements of Article 39(1).62 Furthermore, since the buyer claimed 
he was unable to test the tiller in the requisite time, the court ruled that 
he failed to meet the proper excuse provision of Article 44. 63 Given 
the apparent harshness of this decision, it seems the court did not be-
lieve the buyer's claim that the tiller could not be tested on a normal 
lawn.64 It should be noted, however, that none of these cases involves 
a buyer from an underdeveloped country, which Article 44 is supposed 
to protect. In fact, only one translated example can be found in which 
this is the case. There, the dispute was between a Moroccan buyer and 
a German seller.65 

F. Germany: Oberlandesgericht Koblenz, 11 September 1998 

This dispute involved the sale of chemical dryblend used in the 
production of PVC tubes.66 The Moroccan buyer purchased fifty-five 
tons of dryblend from the German seller.67 The goods arrived at the 
port of Casablanca on December 15, 1992.68 On January 18, 1993, the 
buyer attempted production of the PVC tubes and found that the dry-
blend did not stand up to the high temperatures of the extruder ma-
chine that the dryblend was placed in. The result was a fire and un-
successful production due to burned PVC pipes.69 The buyer then gave 
notice of the nonconforming nature of the dryblend. 70 The seller ar-
gued that the machine used by the buyer in his production was out-
dated, that the delivered dryblend was perfectly acceptable for produc-

60 

61 
62 

Id. 
Id. 
Id. 

63 See id. 
64 See id. 
65 Oberlandesgricht in Koblenz [OLGJ [Court of Appeals) Sept. 11, 1998, 2 U 

580/96 (F.R.G.), available at http://cisgw3.law.pace.edu/cases/98091 lgl.html. 
66 Id. 
67 Id. 
68 Id. 
69 Id. 
10 Id. 
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tion in modern machines, and that it was the buyer's fault for not noti-
fying the seller of this discrepancy.71 

First, the court held that the buyer's explanations, namely that the 
goods which arrived in port on December 15 could not be received 
from customs until December 28, did not meet Article 44 require-
ments.72 Second, the buyer argued that the machine used in the PVC 
production process was unavailable for testing the dryblend until 
January 17th.73 The court determined that this reason, given by the 
buyer for failing to give adequate notice, could not be used to satisfy 
the excuse requirements of Article 44. 74 

This case may serve as an example of what the delegates from un-
derdeveloped countries feared in the buyer's defenses. The Moroccan 
buyer argued she was unable to receive the goods from customs until 
nearly two weeks after the extruder machine was delivered to the port 
of Casablanca.75 Unfortunately, we are not given the reasons for this 
delay. It would not be beyond the realm of possibility for this delay to 
be caused by corrupt customs officials, who are notorious for requiring 
bribes to "speed things up" in underdeveloped countries.76 Alternately, 
the delay could have been the result of slow customs process due to 
lack of modern inspection technology, or possibly the buyer had a 
problem finding an adequate shipping service ( another problem more 
rampant in underdeveloped countries) from the pmi to her factory. 
Regardless of the reason for the goods being in customs for an unrea-
sonable period of time, we do know why the court rejected the buyer's 
argument in this regard. 

It is likely the court's decision in favor of the seller was correct 
because the buyer's failure to notify the seller that she was using an 
outdated machine negated any Article 39 defense. However, the court 
should have given greater deference to the buyer's excuse concerning 
the customs delay in regards to a possible Article 44 excuse. The 
buyer also contended that the seller, knowing the destination of the 
dryblend (i.e., Morocco, an underdeveloped country), should have 
been aware that older machines would commonly be in use, and that 

71 

72 
73 

74 

75 

Id. 
Id. 
Id. 
Id. 
Id. 

76 See, Mrex, Africa-A Continent Marginalized, HARTFORD WEB PUBLISHING, 
Jan. 25, 1995, http://www.hartford-hwp.com/archives/30/012.html. The Secretary 
General of the United Nations states, "[t]he Nigerian government, for example, loses 
millions of dollars each year to corrupt custom officials." Id. 
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the seller should have indicated that the supplied dryblend could cause 
problems in older machines.77 The court rejected this analysis as well, 
stating that the burden was on the buyer to inform the seller that the 
machine used in the PVC production was antiquated.78 

This case is not a good example of possible outcomes involving a 
buyer from an underdeveloped country, due to the lack of evidence 
given by the buyer to back up his assertions (which could be a result of 
the translation). The buyer's contention that her locale, Morocco, 
should have given the seller warning that she would be using outdated 
machinery brings up an additional point that must be addressed. Arti-
cle 44 excuses should not be construed more in favor of a buyer be-
cause he or she is located in an underdeveloped country. It is merely 
that the situations which could provide the hardships necessary for an 
Article 44 defense are much more likely to occur in an underdevel-
oped country than in a modern industrial nation. 

One explanation for a lack of western court decisions involving a 
buyer in an underdeveloped country and a seller in a developed coun-
try is that a buyer would most likely not be able to afford the cost of 
litigation. Not only would a buyer have to incur the normal costs of 
engaging in a judicial action, but the forum would be the seller's coun-
try, further adding to the cost of possible litigation. 79 Further expenses 
could include travel, finding an attorney familiar with the foreign law, 
and dealing with the intricacies of foreign judicial procedure such as 
the expansive discovery proceedings found in United States courts. 

The cost of foreign litigation can further sky-rocket given the pen-
chant of civil law countries to award attorney's fees to the winning 
party for pre-litigation expenses, if not for the entire cost of litiga-
tion. 80 This proposition has even found its way into American juris-
prudence, but has thus far not been accepted. 81 Thus, in light of the 
strict interpretations that courts have given to Article 44 arguments, a 
buyer from an underdeveloped country would be deterred from at-
tempting to bring a suit for fear of losing. Not only would a losing 

77 

78 
Id. 
Id. 

79 CISG, supra note 2, arts. 1, 10. 
80 Harry M. Flechtner, Recovering Attorney's Fees as Damages Under the 

U.N. Sales Convention ( CISG ): The Role of Case Law in the New International 
Commercial Practice, with Comments on Zapata Hermanos v. Hearthside Baking, 22 
Nw.J. lNT'LL. & Bus.121, 127-34 (2002). 

81 Zapata Hermanos Sucesores v. Hearthside Baking Co., No. 99 C 4040, 
2001 U.S. Dist. LEXIS 15191 (N.D. Ill. Mar. 18, 2002), rev'd, 313 F.3d 385 (7th 
Cir. 2002). 
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buyer have to deal with the losses resulting from the nonconformity of 
the goods, but also the costs of his and his opponent's litigation ex-
penses. 

There have been a few statements of dicta which courts have made 
in cases where a buyer has failed to successfully invoke Article 44 
which lends credence to this idea. Some viable excuses hinted to by 
the courts include the testing of machinery that is hindered as a result 
of it being "complicated, unique, delivered in installments and subject 
to training and on-going repairs."82 

IV. CASES THAT PROVIDE GUIDANCE ON ARTICLE 44 
MAY BE UNKNOWN TO WESTERN COURTS 

When dealing with international case law, there is always the dan-
ger that there may be a great number of cases with which a court is not 
familiar or cannot discover. For example, U.S. courts will most likely 
consult only those cases which have been translated into English. 

Indeed there have been great strides in case translations since the 
enactment of the CISG. One such useful database is the CISG database 
at the Institute for Commercial Law at the Pace University School of 
Law. 83 The website contains a searchable database of English transla-
tions of cases as well as essays and bibliographies on the CISG. Fur-
thermore, many cases which have not yet been translated are provided 
in their original language through links such as are provided to the 
German speaking countries CISG database.84 

Other important resources include a database called Case Law of 
UNCITRAL Texts (CLOUT), which is a service provided by the 
United Nations Commission on International Trade Law 
(UNCITRAL).85 There is also the UNILEX database, which contains 
CISG case law, a bibliography on the Convention, and information on 
the UNJDROIT Principles of International Commercial Contracts.86 

82 Shuttle Packaging Sys. v. Tsonakis, No. l:01-CV-691, 2001 U.S. Dist. 
LEXIS 21630 at *26 (W.D. Mich. Dec. 17, 2001). 

83 Institute of International Commercial Law: Pace database on the CISG and 
International Commercial Law, http://www.cisg.law.pace.edu/. (It should be noted 
that this author relied heavily on this database in writing this article.) 

84 CISG, Case Law Online, http://www.cisg-online.ch/ 
85 United Nations Convention on International Trade Law, at http:// 

www.un.or.at/uncitraI/htm. 
86 Michael J. Bone!!, Uni/ex on CISG & UNIDROIT Principles, http:// 

www.unilex.info/. 
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Even with these databases, the number of cases available for trans-
lation remains limited.87 Of the sixty-seven nations which are party to 
the CISG, there remain thirty-nine nations which have no translated 
cases available. 88 More glaring perhaps is that although the CISG has 
an official language text in Arabic, not a single case from an Arabic 
speaking country has been made available through translation. Be-
cause there may be no cases on the CISG from these countries avail-
able to translate, the fact that the answer to such a statement is un-
known further demonstrates the cunent inadequate state of interna-
tional case law knowledge regarding the CISG. If, as most commenta-
tors agree, there is no formal stare decisis concerning CISG case law89 

(note there are some scholars who believe it does90), then what, if any, 
are the implications of so many countries not having case translations 
available? 

When interpreting the meanin~ of international documents, one 
must begin by looking at the text. 1 When no "single plain meaning 
can be gleaned"92 from the official text itself, one must consult secon-
dary sources in an attempt discern its meaning.93 These sources in-
clude the CISG's legislative history, scholarly writings on the issue, 
and previous case law. 94 Thus, although a ruling body would not need 
to follow international precedent as a requirement of the CISG, there 

87 When I refer to a translation, I am of course only referring to translations 
which are available in the English language. 

88 These countries include: Bosnia-Herzegovina, Burundi, Chile, Croatia, 
Cuba, Cyprus, Czech Republic, Ecuador, Egypt, Gabon, Georgia, Greece, Guinea, 
Honduras, Iceland, Iraq, Republic of Korea, Kyrgystan, Latvia, Lesotho, Liberia, 
Luxembourg, Mauritania, Moldova, Mongolia, Norway, Paraguay, Peru, Poland, 
Romania, Saint Vincent & Grenadines, Singapore, Slovakia, Slovenia, Syria, 
Uganda, Uruguay, Uzbekistan, and Zambia. 

89 Franco Ferrari, CISG Case Law: A New Challenge for Interpreters?, 17 J.L. 
& COM. 245, 247 (1998); Clemens Pauly, The Concept of Fundamental Breach as an 
International Principle to Create Uniformity of Commercial Law, 19 J.L. & COM. 
221, 242 (2000). 

90 Larry A. DiMatteo, An International Contract Law Fo11nula: The Informal-
ity of International Business Transactions Plus The Internationalization of Contract 
Law Equals Unexpected Contractual Liability, 23 SYRACUSE J. INT'L L. & COM. 67, 
78-79 (1997). 

91 See Vienna Convention on the Law of Treaties, May 23, 1969, Article 31. 
92 Joseph Lookofsky, In Dubio Conventione? Some Thoughts About Opt-Outs, 

Computer Programs and Preemption Under the I980 Vienna Sales Convention 
(CISG), 13 DUKE J. COMP. & INTL L. 263, 266 (2000). 

93 Id. 
94 Id. 
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still remains a duty to take similar cases from international practice 
into consideration when deciding an issue on the CISG. 95 

The danger is that courts tend to follow only regional precedent. 
This type of regional "homeward trend" could be the result even when 
a court is trying to act internationally by consulting foreign case law. 
Although cases have no precedential value per se, a court striving to 
meet the uniformity requirement of Article 7 (1) will probably consult 
previous decisions when Article 44 issues arise, and the only prece-
dents available at a court's disposal will be the U.S./European cases. 
Thus there is the possibility that as courts produce a greater number of 
decisions on the issue; they will continue to consult the cases available 
to them. This would lead to much the same reasoning in decisions and 
ignoring, even if unwittingly, the widely divergent interpretations that 
arise from other regions. This will then provide greater guidance for 
future courts, which will continue until the customary law in those 
countries becomes the seemingly harsh interpretation of Article 44. 

V. POSSIBLE REMEDIES TO FUTURE BUYERS TO ENSURE ARTICLE 44 
PROTECTION 

Given the unpredictable nature of Article 44 cases, buyers from 
underdeveloped countries would be well advised to include a clause 
within all contracts to retain this excuse provision. Article 6 allows 
parties to either exclude application of the CISG, or derogate from its 
provisions altogether.96 The best protection for to a buyer is to seek 
contractual provisions which more fully elaborate his rights and duties 
of notice. 97 

The ideal solution to any wary buyer would be to exclude Article 
39(1) in its entirety. However, a seller would likely reject this solution 
because it severely limits his protections. A compromise might be 
achieved by looking at the specific type of goods that are involved in 
the transaction and to draft new clauses similar to Articles 39 and 44, 
with derivations specific to the type of materials involved. For exam-
ple, perishable goods should require a strict notice of conformity pro-
vision, leaving virtually no excuse for failure to give notice, whereas a 
contract involving a very technical piece of machinery should provide 

95 Camilla Baasch Andersen, Furthering the Unifom, Application of the 
CISG: Sources of Law on the Internet, 10 PACE lNT'L L. REV. 403, 405 (1998). 

96 C!SG, supra note 2, art. 6. 
97 Andrew Kennedy, Recent Developtnents: Nonconfonning Goods Under the 

CISG- What's a Buyer to Do?, 16 DICK. J. INT'L L. 319, 341 (1998). 
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a greater ability for a party to claim an excuse for failure to give 
proper notice of nonconformity. Other factors, including the buyer's 
locale (is it a remote area, difficult to bring in experts), the size of the 
buyer's operation (very small companies may not have the manpower 
to properly inspect complicated goods), or the knowledge the buyer 
has when dealing with that particular good (is it something he or she 
normally deals with in his or her trade) should be taken into account 
when drawing up such a clause. Until it can be shown that courts con-
sistently consider these types of factors when making their decisions, 
contract provisions dealing specifically with these situations should be 
included in an agreement. 

VI. CONCLUSION 

In short, the relatively small number of cases dealing with Article 
44 makes answering the question of whether courts have interpreted it 
according to the original intent of the delegates who framed the com-
promise a bit premature. This is especially true for cases involving a 
party from an underdeveloped nation. While decisions up to this point 
tend to lean towards a harsh interpretation of the Article, this could 
change over time. The availability of translations of foreign cases from 
certain regions could improve as databases on the CISG continue to 
grow. 

One country where it will be particularly interesting to observe the 
effect of Article 44 is Iraq. If Iraq can be stabilized, and if the United 
States continues to maintain good relations with the Iraqi government, 
the two nations could become trading partners. Both the United States 
and Iraq are parties to the CISG, which increases the likelihood that it 
will be used when contracts are drafted between the tradesmen of the 
two countries, one of which of course is a developing country. Any 
challenge made in U.S. courts will be in English so no translation will 
be needed. This will enable the instant analysis of the issues discussed 
in this mticle. 


