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INTRODUCTION 

September 11, 2001, is a day that America and the rest of the 
world will never forget. It was a day when nineteen men on an Islamic 
jihad took the lives of approximately 3000 people and caused billions 
of dollars in economic damage, 1 the majority of the devastation taking 
place in a mere 102 minutes.2 This was the worst attack ever carried 
out on American soii3-an attack that resulted in the deaths of inno-
cent civilians from more than eighty countries.4 The attack launched 
by al-Qaeda was a "classic decapitation strike designed to eliminate 
the political, military, and financial leadership of the country."5 
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I John Yoo, Eneniy Co,nbatants and the Proble,n of Judicial Competence, 
in TERRORISM, THE LAWS OF WAR, AND THE CONSTITUTION: DEBATING THE ENEMY 
COMBATANT CASES 69, 71 (Peter Berkowitz ed., 2005) [hereinafter TERRORISM, THE 
LAWSOFWAR] 

2 See THE 9/11 COMMISSION REPORT: FINAL REPORT OF THE NATIONAL 
COMMISSION ON TERRORIST ATTACKS UPON THE UNITED STATES 315 (authorized 
ed. 2004) (referencing that the allacks on the World Trade Center in New York City 
were accomplished in 102 minutes). 

3 See id. at 339 (staling that this was an "event of surprising disproportion"). 
4 Fact Sheet: International Contributions to the War Against Terrorisn1, U.S. 

DEP'T OF DEF., June 14, 2002, at 1, hllp://www.defenselink.mil/news/Jun2002 
/d20020607contributions.pdf [hereinafter International Contributions]. 

5 Yoo, supra note 1, at 71. Pre-9/11 acts of violence by al-Qaeda against the 
United States include the following: Hotel bombing in Yemen, 1992; First World 
Trade Center bombing, 1993; Military base bombing in Saudi Arabia, 1996; Khobar 
Towers allack in Saudi Arabia, 1996; Nairobi and Dar es Salaam embassy bombings, 
1998; and the U.S.S. Cole bombing, Yemen, 2000. See Timeline: Al Qaeda, BBC 
NEWS, Sept. 4, 2006, hllp://news.bbc.co.uk/2/hi/3618762.slm. 
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In the wake of September 11, 2001 the United States and other 
democratic nations now face a new type of warfare in which their 
enemies no longer operate under the auspices of nations, but rather 
come in the form of individual belligerents targeting civilians for the 
sake of an extremist ideology. We have entered an age of asymmetri-
cal warfare-a type of warfare for which no international conventions 
or treaties have been drafted in specific terms. 

This paper will focus on the implications asymmetrical warfare has 
on detainee characterization and the problems encountered when coali-
tion forces, working together to combat worldwide terrorism, have 
varying interpretations of such characterization as applied to al-Qaeda 
and Taliban operatives captured in the theater of war. This is an im-
portant issue that needs to be addressed as there are currently sixty-
nine nations supporting the global war on terror6 with twenty nations 
having deployed over 16,000 total troops7 in addition to American 
forces. There has been much worldwide debate over how detainees are 
to be classified, criticism over America's stance on the classification 
of detainees, and a general strain in international relations between the 
United States and the majority of European nations, as well as the rest 
of the international community. The United States, as a party to the 
Geneva Conventions of 1949, characterizes terrorists as traditional 
"unlawful combatants" or "unlawful belligerents," not eligible for the 
protections and benefits conferred as rights with prisoner-of-war sta-
tus.8 The United Kingdom, the staunchest supporter of the United 
States in the war effort, has joined the majority of the international 
community in subscribing to the Additional Protocols to the Geneva 
Conventions and in claiming that these Protocols confer prisoner-of-
war status on terrorist detainees.9 Due to international criticism over 
the varying standards of detainee characterization, the majority of the 
international community finds fault with the United States for refusing 
to confer prisoner-of-war status on terrorist detainees, and polls indi-
cate that discontent with United States policies is intensifying. 10 

6 

7 
International Contributions, supra note 4, at 1. 
Id. 

8 Fact Sheet: Status of Detainees at Guantanamo, WHITE HOUSE.GOV, Feb. 
7, 2002, http://georgewbush-whilehouse.archives.gov/news/releases/2002/02/ 
20020207-13 .html. 

' See Red Cross: Detainees are 'POWs,' CNN.COM, Feb. 8, 2002, 
http://archives.cnn.coml2002/WORLD/europe/02/08/ret.cuba.redcross/; see also 
infra pp. 16-20. 

10 See The Pew Research Center, A Year After Iraq War: Mistrust of America 
in Europe Ever Higher, Muslim Anger Persists, YALE GLOBAL ONLINE, Mar. 16, 
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This paper concludes that in confronting the asymmetrical warfare 
of the twenty-first century, it is time for the international community 
either to adopt a new convention or amend the Geneva Conventions. 
This must occur in order to provide a uniform characterization for 
those who participate in asymmetrical warfare and do not fall within 
the traditional categories of either "lawful combatant" or "civilian." 

UNITED STATES' POSITION ON TERRORIST DETAINEES-
THE GENEY A CONVENTIONS 

The Geneva Conventions presently consist of a series of conven-
tions formulated in Geneva, Switzerland, 11 encompassing agreements 
dating back to 1864 and continuing through the Geneva Convention of 
1928, the four Geneva Conventions of 1949, and their Additional Pro-
tocols of 1977.12 In 1949, the United States became a signatory to the 
four Geneva Conventions, thus ratifying, inter alia, the then newly 
revised Convention III Relative to the Treatment of Prisoners of W ar13 

along with the newly drafted Convention IV Relative to the Protection 
of Civilian Persons in Time of War, 14 both of which are relevant to the 
United States' present stance on terrorist detainee characterization. 

Third Geneva Convention 

The Third Geneva Convention provides guidelines for determining 
who may receive prisoner-of-war status upon detention and includes 
requirements that terrorists do not observe and that are not applicable 
to asymmetrical warfare. The "law of armed conflict" as envisaged in 

2004, hllp://yaleglobal.yale.edu/display.article?id=3524 (commenting on a study that 
noted that discontent with America and its policies has intensified as the war in Iraq 
has continued); see also A,nerica's bnage Slips, but Allies Share U.S. Concerns over 
Iran, Hamas, PEW GLOBAL ATTITUDES PROJECT, June 13, 2006, 
hllp://pewglobal.org/reports/display.php?PageID=252 (showing that favorability 
ratings of the United States are now tracking below those of other major countries). 

11 OLIVER RAMSBOTHAM & TOM WOODHOUSE, ENCYCLOPEDIA OF 
INTERNATIONAL PEACEKEEPING OPERATIONS 97 ( 1999). 

i2 Id. 
13 Geneva Convention Relative to the Treatment of Prisoners of War, Aug. 12, 

1949, 6 U.S.T. 3316, 75 U.N.T.S. 135 [hereinafter Third Geneva Convention] (set-
ting out provisions for the humane treatment of prisoners of war). 

14 Geneva Convention Relative to the Protection of Civilian Persons in Time 
of War, Aug. 12, 1949, 6 U.S.T. 3516, 75 U.N.T.S. 287 [hereinafter Fourth Geneva 
Convention] (setting out provisions for the humane lreatment of civilian persons in 
times of war). 
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1949 was drastically different from war in the twenty-first century. 
The old conception of war, "involving states with incentives to engage 
in reciprocal restraint," 15 does not apply to asymmetrical warfare. As 
Justice Jackson noted, the Geneva Conventions were designed to apply 
between countries at war with one another, and their enforcement was 
dependent upon the reciprocity of states and the vigilance of the politi-
cal branches. 16 "The convention's premise is that both parties to the 
conflict will obey the fundamental rules for lawful belligerency: that 
any fighting force must refrain from terrorizing innocent civilians and 
avoid masking soldiers in civilian dress, lest an adversary target inno-
cent civilians in response."17 The Geneva Conventions, by placing 
certain conditions on those persons receiving prisoner-of-war status 
upon capture, 18 have provided an "incentive system for an adversaty-
to persuade him to conduct warfare according to the standards of hu-
manity."19 

Allowing the Conventions to apply to asymmetrical warfare would 
have the effect of giving ten-orist actors who do not follow the Geneva 
Conventions a distinct advantage while at the same time disadvantag-
ing the lawful armed forces of sovereign states. 20 The Third Geneva 
Convention states that "the present Convention shall apply to all cases 
of declared war or of any other armed conflict which may arise be-
tween two or more of the High Contracting Parties, even if the state of 
war is not recognized by one ofthem."21 In 2002, President George W. 
Bush concluded that the Third Geneva Convention was not triggered 
by the conflict between al-Qaeda and the United States since al-Qaeda 
is not one of the High Contracting Parties. 22 

"States and commentators have consistently claimed that Common 
Article 3 should apply neither to low-intensity internal conflicts nor to 

15 Peter Berkowitz, Introduction to TERRORISM, THE LA ws OF WAR, supra 
note 1, at iv, x. 

16 Johnson v. Eisenlrager, 339 U.S. 763, 789-90 (1950). 
17 Ruth Wedgwood, Comment, Prisoners of a Different War: The Geneva 

Convention Applies to Conventional Soldiers, Not to the Terrorists Being Held at 
Camp X-Ray, FIN. TIMES (Eng.), Jan. 30, 2002, al 13. 

18 See Third Geneva Convention, supra note 13, art. 4 (defining prisoners of 
war). 

19 Ruth Wedgwood, The Supreme Court and the Guantanamo ControverJy, in 
TERRORISM, THE LAWS OF WAR, supra note 1, at 159, 173. 

20 Lee A. Casey & David B. Rivkin, Jr., What Israeli Illegality? The Yassin 
Assassination Was Pe,fectly Lawful, NAT'L REY. ONLINE, Mar. 25, 2004, 
hllp://www.nationalreview.com/comment/casey_rivkin200403250848.asp. 

21 Third Geneva Convention, supra note 13, art. 2. 
22 Fact Sheet: Status of Detainees at Guantana,no, supra note 8 . 
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'new' asymmetrical conflicts."23 Article 3 applies "[i]n the case of 
armed conflict not of an international character occurring in the terri-
tory of one of the High Contracting Parties."24 

Al-Qaeda is "not a nation-state, nor is it an alter-ego supported by 
a nation-state."25 There is not a "nexus between [al-]Qaeda's actions 
and any High Contracting Party."26 Consequently, "[a]s a non-state 
actor, [al-]Qaeda does not have a territory or population, nor does it 
seek to defend or acquire any specific territory. In this respect, it is 
unlike an indigenous rebel group that is fighting to replace an existing 
regime through an intrastate war."27 Furthermore, the attacks launched 
by al-Qaeda on September 11, 2001, have not generally been recog-
nized as an "international armed conflict."28 

"[T]he Geneva Conventions would" appear to apply to the Taliban 
"as the de facto government ... of the failed state of Afghanistan."29 

However, when the United States applied the lawful belligerency crite-
ria of the laws of armed conflict to the conduct of the Taliban as a col-
lective unit, the Taliban's conduct was determined to be unlawfuI.30 

Therefore, despite Afghanistan being a High Contracting Party to the 
1949 Conventions within the meaning of Article 2, the Taliban's con-
duct appeared to fall short of the Article 4 criteria for conferring pris-
oner-of-war status on the actors. Nevertheless, the United States "sti-
pulated that the Geneva Conventions would apply to Taliban combat-
ants because Afghanistan is a signatory to the Geneva Conventions 
and the Taliban exercised de facto governance over most of ... Af-
ghanistan. "31 

The Third Geneva Convention, Article 4, sets forth the require-
ments for obtaining prisoner-of-war status. It provides that: 

[p]risoners of war, in the sense of the present Convention, are 
persons belonging to one of the following categories, who have 
fallen into the power of the enemy: 

23 Fionnuala Ni Aolain, Ha111dan and Conunon Article 3: Did the Supren1e 
Court Get It Right?, 91 MINN. L. REV. 1523, 1543 (2007). 

24 Third Geneva Convention, supra note 13, art. 3. 
25 Yoo, supra note I, at 71. 
26 Aolain, supra note 23, al 1523. 
27 Yoo, supra note 1, at 71. 
28 Aolin, supra nole 23, at 1556. 
29 Joseph P. "Dutch" Bialke, Al-Qaeda & Taliban Unlawful Combatant De-

tainees, Unla1vful Belligerency, and the International Laws of Anned Conflict, A.F. 
L. REV., Mar. 22, 2004, al I, 16. 

30 Id. 
31 Id. 
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(1) Members of the armed forces of a Party to the conflict, as 
well as members of militias or volunteer corps forming part of 
such armed forces. 
(2) Members of other militias of other volunteer corps, includ-
ing those of organized resistance movements belonging to a 
Party to the conflict and operating in or outside their own terri-
tory, even if this territory is occupied, provided that such mili-
tias or volunteer corps, including such organized resistance 
movements fulfill the following conditions: 
(a)that of being commanded by a person responsible for his 
subordinates; 
(b )that of having a fixed distinctive sign recognizable at a dis-
tance; 
(c)that of carrying arms openly; 
(d)that of conducting their operations in accordance with the 
laws and customs of war. 
(3) Members of regular armed forces who profess allegiance to 
a government or an authority not recognized by the Detaining 
Power.32 

The discrepancy between the way legitimate High Contracting Par-
ties and terrorist operatives are treated under this extension of the Ge-
neva Conventions would allow terrorists to "benefit from their own 
violations of otherwise applicable legal norms, such as the requirement 
that combatants clearly distinguish themselves from the civilian popu-
lation and carry their arms openly."33 

Unlike previous wars, the asymmetric warfare we are now con-
fronted with consists of an enemy that is a stateless network of 
religious extremists who do not obey the law of war, who hide 
among peaceful populations, and who seek to launch surprise 
attacks on civilian targets with the aim of causing massive ca-
sualties. They have no armed forces to target, no territory to 
defend, no peo~le to protect, and no fear of killing themselves 
in their attacks. 4 

Al-Qaeda operations are unconventional. They have no command 
structure as per the requirements of the Third Geneva Convention, 
article 4(2)(a). Al-Qaeda's 

personnel, material, and leadership move through the open 
channels of the international economy and are organized in co-

32 

33 
34 

Third Geneva Convention, supra note 13, art. 4 (emphasis added). 
Casey & Rivkin, supra note 20. 
Yoo, supra note I, at 83. 
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vert cells. [Al-]Qaeda does not seek to close with and defeat 
the enemy's regular armed forces on the battlefield. Instead, it 
seeks to achieve its political aims by launching surprise at-
tacks, primarily on civilian targets, through use of unconven-
tional weapons and tactics, such as concealed bombs, placed 
on trains or using airplanes as guided missiles. Victory does 
not come from defeat of the enemy's forces and eventually a 
negotiated political settlement, rather it comes from demoraliz-

517 

ing an enemy's society and coercing it to take desired action.35 

Traditionally, "[i]rregular armed bodies," including "persons not 
forming part of the organized forces of a belligerent, or operating un-
der the orders of its established commanders, are not in general recog-
nized as legitimate troops or entitled, when taken, to be treated as pris-
oners of war, but may upon capture be summarily punished even with 
death."36 The new, expansive understanding of terrorists' rights and 
entitlement to prisoner-of-war status essentially means that even those 
engaging in asymmetrical warfare would be allowed to disregard the 
requirements of the Geneva Convention while still reaping its bene-
fits-gaining an advantage over those who ,observe the requirements 
and conduct their attacks accordingly. Thus, members of al-Qaeda are 
"justifiably disqualified as lawful combatants, due to their organiza-
tion's consistent violation of the laws of war as well as [al-]Qaeda's 
status as a non-state terror network."37 

Fourth Geneva Convention 

Although most of the controversy surrounding the issue of de-
tainee characterization is centered on the criteria of the Third Geneva 
Convention, the Fourth Geneva Convention38 also deserves considera-
tion as it sets forth the rights and privileges afforded to civilians or 
people not engaging in hostile acts of aggression. Article 4 states that 
"(n]ationals of a State which is not bound by the Convention are not 
protected by it."39 This would essentially mean that the Fourth Geneva 
Convention would not apply to al-Qaeda but would apply to the Tali-

35 Id. at 72. 
36 WILLIAM WINTHROP, MILITARY LA w AND PRECEDENTS 783 (2d. ed. Beard 

Books 2000) (1886). 
37 Wedgwood, supra note 19, at 177. 
38 See generally Fourth Geneva Convention, supra note 14 (discussing the 

protection of civilians during ti1nes of war when they are under ene1ny powers and 
under any occupation by a foreign power). 

39 Id. art. 4. 
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ban regime, at least as a threshold matter. However, it should be noted 
that "arguments for Fourth Convention protection of unlawful combat-
ants fail to explain why combatants engaged in sustained combat or 
asymmetrical terrorist acts should receive identical, or virtually identi-
cal, protections as innocent noncombatants do when detained incident 
to occupation or combat."40 

1977 Additional Protocols 

The United States is not a signatory to Additional Protocol I to the 
Geneva Convention. Therefore, as a sovereign and independent state, 
it is not bound by new requirements for the treatment of unlawful 
combatants, such as those in Protocol I.41 As the United States has 
rejected Protocol I, it is "properly considered a persistent objector to 
any customary international-law norms that may be forming around 
that instrument."42 Had the United States ratified the Additional Proto-
cols to the 1949 Geneva Conventions, it could be guilty of war crimes 
for refusing to confer prisoner-of-war status upon al-Qaeda detain-
ees43-individuals who are not bound by the Geneva Convention or 
the Additional Protocols, and who do not comply with customary in-
ternational law. Under one of the provisions of Protocol I, "irregular or 
guerilla fighters can arguably be attacked only when they themselves 
are attacking. At all other times, they must be treated as part of the 
civilian population. "44 This serves as a preposterous advantage to 
those engaging in asymmetrical warfare; allowing them to "gain great-
er privileges through their unlawful behavior,''45 while disadvantaging 
the lawful armed forces of sovereign states. The protection conferred 
by this Protocol would extend to "grant combatant status to irregular 
forces even if they do not satisfy the traditional requirements to distin-
guish themselves from the civilian population and otherwise comply 

40 Douglas A. Hass, Note, Crafting Military Commissions Post-Hamdan: The 
Military Commissions Act of 2006, 82 IND. L.J. 1101, 1112-13 (2007). 

41 Lee A. Casey, Gunning for Gonzalez: The Left Will Assail the Attomey 
General-Designate on Detainee Policy; He, and We, Should Stand Firm, NAT'L 
REV. ONLINE, Dec. 31, 2004, http://www.nationalreview.com/comment/casey_ riv-
kin_200501040657.asp. 

42 David B. Rivkin, Jr. & Lee A. Casey, Family Feud: The Law in War and 
Peace, NAT'LINT., May/June 2007, at 66, 75. 

43 See id. at 75 (alluding to possible violation by stating that the "detention of 
captured jihadists may not be consistent with the obligations of European Union 
states, but America is not an EU member"). 

44 Casey & Rivkin, supra note 20. 
45 Wedgwood, supra note 19, at 179. 
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with the laws of war."46 In addition to granting the honor and privi-
leges normally granted only to legitimate forces abiding by the Con-
vention, conferring prisoner-of-war status upon al-Qaeda "would en-
danger civilians among whom terrorists and other irregulars attempt to 
conceal themselves,"47 thereby mooting all incentives for irregulars or 
unlawful belligerents to follow a moral code in waging war. 

The United States' stance is that those who refuse to follow the ba-
sic tenets of the rules of engagement should not be allowed the protec-
tions of Conventions that require the beneficiaries be signatories or 
one of the "High Contracting Parties."48 Such an openhanded alloca-
tion of Convention protections has the effect of giving rogue individu-
als or factions a fatal advantage. 

An opponent may use white flags of surrender with the mis-
leading intent of surprise. Or he may force civilians to serve as 
shields in a battle area to prevent the other side from firing 
back. He may store his weapons or position his snipers in a 
mosque or church, ho! y places that are supposed to be pro-
tected in war. He may masquerade as a civilian, attempting to 
use the protected status of civilians as a method of surprise in 
the deployment of weapons of mass destruction. The cynical 
exploitation of humane standards-using the other side's for-
bearance as a way of gaining an advantage-poses a grave 
problem for democracies that maintain moral conduct of war.49 

Customary International Law 

Another area of confusion in regards to the law of armed conflict 
emerges from various interpretations of customary international law. 

46 Detention Policies and Military Justice-Part 2: Congressional Testimony 
Before the Subcommittee on Personnel, U.S. Senate Armed Services Committee, 
l09th Cong. (2005) (testimony of Stephen A. Saltzburg, Professor, George Washing-
ton University School of Law). 

•1 Id. 
48 See Memorandum from Jay S. Bisbee, Assistant Att'y Gen., U.S. Dep't of 

Justice, to Alberto R. Gonzales, Counsel to the President & William J. Haynes, Gen. 
Counsel, Dep't of Def. (Jan. 22, 2002), reprinted in THE TORTURE PAPERS: THE 
ROAD TO ABU GHRAIB 90 (Karen L. Greenberg & Joshua L. Dratel eds., 2005) (stat-
ing that one of the reasons al-Qaeda does not receive the protections accorded to 
prisoners of war under the Conventions is that al-Qaeda is not the "armed forces" as 
illustrated by the fact that they do not fulfill four basic conditions under Article 
4(A)(2) which requires that militia be commanded by responsible individuals, wear 
insignia, carry arms openly, and obey the laws of war). 

49 Wedgwood, supra note 19, at 173. 
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"Customary international law results from a general and consistent 
practice of states followed by them from a sense of legal obligation."50 

Customary law has two necessary elements: widespread prac-
tice by states and a general view that the practice should be le-
gally obliging. A state can dispute and stand outside a custom-
ary law regime by protesting as a "persistent objector." If cus-
tomary law is applied to a new domain (e.g., an unprecedented 
kind of warfare), a state might offer a similar objection. 51 

A state may allow interpretation of Conventions and customary in-
ternational law. During a war there are many contentious issues-
"wartime problems of reciprocity, reprisals, and deterrence are [some] 
of the primary reasons for deference to an executive's interpretation of 
.. II ,,s2 mternatlona aw. 

Customary international law regarding the law of armed conflict 
only requires that unlawful combatants, in this case, al-Qaeda detain-
ees, be treated humanely. 53 Although the United States does not as-
cribe to the belief that al-Qaeda operatives fall under the categories 
listed in the Geneva Conventions, the United States has preserved its 
commitment to the humane treatment of detainees it has captured. In 
2002, President Bush proclaimed the United States' commitment to 
the humane treatment of all detainees captured in the war on terror, 
including al-Qaeda members and the Taliban.54 The debate is not 
merely whether the United States provides humane treatment to terror-
ists. It goes far beyond that point to the broader implications of how 
terrorists are categmized now, how they will be categorized in the fu-
ture, and the legal implications and ramifications of such characteriza-
tion. 

The United States has one of the greatest legal systems in the 
world and has afforded many legal safeguards to those captured in the 
war on terror.55 The United States has not made a blanket statement 

50 

51 

52 

RESTATEMENT (THIRD) OF FOREIGN RELATIONS§ 102(2) (1987). 
Wedgwood, supra note 19, at 167. 
Id. at 173. 

53 Lee A. Casey & David B. Rivkin, Jr., How To Treat a Captured Terrorist: 
Getting to the Heart of an Important Question, NAT'L REV., July 4, 2005, available 
at http://findarticles.com/p/articles/mi_m 1282/is_l 2_57 /ai_n 14793418 [hereinafter 
Captured Terrorist]. 

54 Ari Fleischer, White House Press Sec'y, Announcement of President 
Bush's Determination Regarding Legal Status of Taliban and Al Qaeda Detainees 
(Feb. 7, 2002), http://www.state.gov/s/l/38727.htm. 

55 For example, the Combatant Status Review Tribunals [CSRT] prescribe a 
process of "testing the legality of detention." Curtis A. Bradley, The Military Com-
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that all persons captured are al-Qaeda members not entitled to receive 
the benefit of the Geneva Conventions. Rather, the United States has 
set up a system of review, which engages in investigations to deter-
mine the status of the detainee-whether he is a lawful or unlawful 
combatant under the Geneva Conventions.56 If the determination is 
made that a detainee is an unlawful combatant, that detainee is pro-
vided with humane treatment, which often goes beyond the rights ac-
corded by the Geneva Conventions. The United States treat detainees 
in a generally humane manner and respects Muslim detainees' reli-
gious rights by providing Korans, prayer mats, and special meals to 
meet their religious dietary requirements.57 Furthermore, Congress, 
consistent with President Bush's wishes, enacted the Military Com-
missions Act in order to provide due process for detainees.58 These 
proceedings provide a court system for trying and, as needed, sentenc-
ing al-Qaeda terrorists.59 There is also an appeals system in place.60 

Should the detainee receive a guilty verdict, he can go through the ap-
peals process, and even potentially through a civilian court of appeals, 
with the possibility of appealing all the way to the U.S. Supreme 
Court.6 t 

Some of the distinctions in "humane treatment" granted to prison-
ers of war versus unlawful combatants under the Geneva Conventions 

nzissions Act, Habeas Corpus, and the Geneva Conventions, IO 1 AM. 1. INT' LL. 322, 
335 (2007). The CSRT process gives each Guantanamo detainee "an unclassified 
description of the factual basis for his classification as an enemy combatant and an 
opporlunily lo challenge lhe classification." Id. The challenge takes place "before a 
panel of three military officers who have not been involved in the apprehension, 
detention, interrogation, or previous determination of that detainee's status." Id. The 
detainee is assisted by a personal representative and an interpreter. Id. "The detainee 
is allowed to present evidence." Id. The "tribunal decides whether a 'preponderance 
of evidence' supports the govern1nent's classification, and it applies a rebuttable 
presumption that the government's evidence supporting the classification is genuine 
and accurate." Id. Detainees are allowed to appeal the CSRT's determination lo the 
D.C. Circuit "and the detainee can be assisted by legal counsel in these appeals." Id. 

56 Id. 
57 Bialke, supra note 29, at 55-57. 
58 Fact Sheet: The Military Commissions Act of 2006, WHITE HOUSE.GOV, 

Oct. 17, 2006, available at http://www.whitehouse.gov/news/ 
releases/2006/10/20061017 .html [hereinafter MCA]. 

59 Id. 
60 6 Gitmo Detainees To Face Trial for 9111, CNN.COM, Feb. 11, 2008, 

http://www.cnn.com/2008/US/02/ 11/911.charges/. 
61 Id. 
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and Protocols include providing barracks rather than cells.62 Professor 
John Yoo has raised the potential dangers and difficulties if this re-
quirement were to be imposed in dealing with asymmetrical warfare. 
Yoo explains that the "primary commodity in this war is informa-
tion,"63 and it is therefore necessary to interrogate and isolate those 
detained in order to get this information. "[T]he Geneva Conventions 
were meant to protect the lawful soldiers of states, who are fully enti-
tled to keep their military secrets. But the treaties were not designed to 
protect irregular or 'unlawful' combatants: Guerrillas or terrorists ... 
. "64 The Third Geneva Convention, Article 17, provides that every 
prisoner of war, when questioned, must give only certain basic infor-
mation: "surname, first names and rank, date of birth, and army, regi-
mental, personal or serial number, or failing this, equivalent informa-
tion .... Prisoners of war who refuse to answer [ other questions] may 
not be threatened, insulted, or exposed to unpleasant or disadvanta-
geous treatment of any kind."65 Further, when dealing with extremists 
who are willing to take their own lives to achieve their objectives, it is 
better to have separate cells for them, rather than letting them have a 
barracks style set-up where they can communicate with other members 
of their faction. 66 This is just one of many important issues to be con-
sidered when determining whether to expand the traditional protocol 
that grants prisoner-of-war status and categorizes those engaging in 
asymmetrical warfare. In making these decisions, states must seek to 
preserve humane standards while safeguarding legitimate state inter-
ests. 

INTERNATIONAL COMMUNITY'S CHARACTERIZATION OF TERRORIST 
DETAINEES: ADDITIONAL PROTOCOLS TO THE GENEVA CONVENTIONS 

1977 Additional Protocols 

While the United States refused to ratify Protocol I of the 1977 
Additional Protocols to the Geneva Conventions, it is a signatory of 

62 Frontline: Interview with John Yoo: The Torture Question (PBS television 
broadcast July 19, 2005) (transcript available at http://www.pbs.org/wgbh/pages/ 
frontline/torture/interviews/yoo.html) [hereinafter The Torture Question]. 

63 Id. 
64 Captured Terrorist, supra note 53. 
65 John C. Yoo, The Status of Soldiers and Terrorists Under the Geneva Con-

ventions, 3 CHINESE J. INT'L L. 135, 136 (2004) (citation omitted). 
66 The Torture Question, supra note 62. 
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Protocol II.67 Its European allies, however, approved both Protocols I 
and II. 68 In fact, eighty-four percent of the world's nation-states have 
ratified these two amendments to the 1949 Geneva Conventions. 69 

Protocol II, Relating to the Protection of Victims of Non-International 
Armed Conflict, acts as an expansion of the fundamental humanitarian 
provisions contained in the 1949 Geneva Conventions.70 Protocol I, 
Relating to the Protection of Victims of International Armed Conflicts, 
revised the rules applicable to armed conflict. 71 When addressing the 
Senate, former President Ronald Reagan recommended ratifying Pro-
tocol II, but stated that he had decided not to submit Protocol I to the 
Senate as he and the Joint Chiefs of Staff had concluded that it was 
militarily unacceptable.72 President Reagan stated that Protocol I con-
tained provisions that would "undermine humanitarian law and endan-
ger civilians in war."73 

When looking at a strict interpretation of these Protocols, only two 
distinct classifications exist within the Protocols: lawful combatants 
and civilians.74 "Protocol I effectively eliminates a traditional third 
category, the 'unlawful' or 'unprivileged' combatant."75 This is the 
first time "that the distinction between civilians and combatants was .. 
. set out in treaty language."76 However, "non-Protocol I-based inter-
pretations do not include unlawful combatants or unprivileged bellig-
erents as innocent 'civilians. "'77 

67 Ronald Reagan, U.S. Decision Not To Ratify Protocol I to the Geneva Con-
ventions on the Protection of War Victims: Letter of Transmittal, 81 AM. J. INT' LL. 
910, 910 (1987). 

68 Captured Terrorist, supra note 53. 
69 Kenneth Watkin, Canada/United States Military Interoperability and Hu-

1nanitarian Law Issues: Wnd Mines, Terrorisn1, Military Objectives and Targeted 
Killing, 15 DUKEJ. COMP. &INT'LL. 281, 297 (2005). 

70 See Protocol Additional to the Geneva Conventions of August 12, 1949, 
and Relating to the Protection of Victims of Non-International Armed Conflicts 
(Protocol II), June 8, 1977, 1125 U.N.T.S. 609 [hereinafter Protocol II]. 

71 See Protocol Additional to the Geneva Conventions of August 12, 1949, 
and Relating to the Protection of Victims of International Armed Conflicts (Protocol 
I), June 8, 1977, 1125 U.N.T.S. 2 [hereinafter Protocol I]. 

72 Reagan, supra note 67, at 911. 
73 Id. 
74 Protocol I, supra note 71; Protocol II, supra note 70; see also, Watkin, su-

pra note 69, at 283. 
75 Rivkin & Casey, supra note 42, at 70. 
76 Daphne Richemond, Transnational Terrorist Organizations and the Use of 

Force, 56 CATH. U. L. REV. 1001, 1020-21 (2007). 
77 Watkin, supra note 69, at 283 (citations omitted). 
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Although many of the world's nations have ratified the Additional 
Protocols, in principle, 

[s]tates are free to interpret their rights and duties under inter-
national humanitarian law, as under general international law, 
without such interpretation having binding force upon other 
states. Accordingly, during the drafting of Protocol II, several 
states emphasized that it is a matter solely for the state affected 
by a conflict to determine whether the conditions for applica-
bility of the Protocol were fulfilled. International bodies gener-
ally acknowledge the relevance of states' views, in particular 
the view of the territorial state, on the questions of whether the 
norms apply to a particular situation.78 

Therefore, even the states that have ratified the Protocols can make 
different interpretations under the Protocols. 

Even international treaties that the United States has ratified, 
such as the Geneva Conventions and the [International Cove-
nant on Civil and Political Rights], are subject to interpretation 
and implementation by U.S. elected representatives. 
Ignoring these principles, many in the international human 
rights establishment refuse to credit [United States] protections 
of individual rights unless they conform to their conceptions of 
international legal norms.79 

Additionally, Protocol I "had the effect of expanding the definition 
of international armed conflict to include international 'wars of na-
tional liberation,' and clarified many important substantive provisions 
of the Geneva Conventions. In an effort to 'develop and supplement' 
Common Article 3, Protocol II expanded the rules applicable in inter-
nal armed conflicts. "80 

Protocol I, Article 45, is the provision confening prisoner-of-war 
status on those who have taken part in hostilities. It provides that: 

[a] person who takes part in hostilities and falls into the hands 
of an adverse Party shall be presumed to be a prisoner-of-war, 
and therefore shall be protected by the Third Convention, if he 
claims the status of prisoner-of-war, or if he appears to be enti-

78 LIESBETH ZEGVELD, THE ACCOUNTABILITY OF ARMED OPPOSITION GROUPS 
IN INTERNATIONAL LAW 12 (2002). 

79 Steven Groves, The U.S. Deserves a Fair Report from the U.N. Human 
Rights Envoy, THE HERITAGE FOUNDATION, May 24, 2007, http://www.heritage.org/ 
Research/Internationa10rganizations/wm1470.cfrn (emphasis added). 

80 Derek Jinks, September 11 and the Laws of War, 28 YALE J. lNT'L L. 1, 25-
26 (2003). 
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tied to such status, or if the Party on which he depends claims 
such status on his behalf by notification to the Detaining Power 
or to the Protecting Power. Should any doubt arise as to wheth-
er any such person is entitled to the status of prisoner-of-war, 
he shall continue to have such status and, therefore, to be pro-
tected by the Third Convention and this Protocol until such 
time as his status has been determined by a competent tribu-
nal.st 
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Any person not falling under prisoner-of-war status as described 
above is treated in accordance with Article 75 of the Protocol-he or 
she is given civilian status.82 Article 44 states that a combatant can 
take certain actions that will deprive him of his right to be considered 
a prisoner of war upon capture. 83 However, Article 44 further states 
that even if a combatant forfeits his right to prisoner-of-war status, he 
shall be "given protections equivalent in all respects to those accorded 
to prisoners of war by the Third Convention and by this Protocol."84 

This Article "allows irregular fighters to retain combatant and [pris-
oner-of-war] rights even though they do not comply with the tradi-
tional requirement of distinguishing themselves from the civilian 
population by carrying their arms openly and wearing some distinctive 
sign."85 Furthermore, Protocol I "eliminates one of the most basic ex-
isting requirements that irregular groups must meet to qualify for 
combatant and [prisoner-of-war] status: that the group ... generally 
conduct its operations in accordance with the laws and customs of 
war."86 Instead, Protocol I provides that "individual members of such 
groups must be accorded [prisoner-of-war] benefits (with very limited 
exceptions) even if the group ... displays a callous and systematic 
disregard for the law ."87 

81 

82 

83 

84 

Protocol I, supra note 71, art. 45. 
Id. art. 75. 
Id. art. 44. 
Id. 

85 Yoo, supra note 65, at 148 (quoting Abraham D. Sofaer, Agora: The U.S. 
Decision Not To Ratify Protocal I to the Geneva Conventions on the Protection of 
War Victims (Cont'd): The Rationale for the United States Decision, 82 AM. J. lNT'L 
L. 784, 786 (1988)). 

86 Id. (citation omitted). 
87 Id. (citation omitted). 
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A House Divided 

"Nothing would be more damaging to the war being prosecuted in 
Iraq by the [United States] and Britain than for the two countries to 
fall out over the conduct ... [of] the campaign."88 That however, is 
precisely what is happening because of the lack of an international 
standard by which to classify terrorists. Disputes over detainee classi-
fication and treatment of detainees have "adversely affected [United 
States] cooperation even with those NATO forces that are able and 
willing to fight, notably the British Army."89 The prosecution of al-
Qaeda detainees "has revealed fundamental differences between the 
United States and Europe over how to meet the challenges of global 
terrorism and jihadi Islamism."90 Since the events of September 11, 
2001, "genuine joint operations between the United States and many 
of its NA TO partners have become impossible[,]"91 with British forces 
hesitating to transfer captured al-Qaeda operatives to the Unites States, 
fearing they will later be accused of "facilitating 'unlawful' treat-
ment."92 Europeans have demonstrated a clear preference for "treating 
al-Qaeda ... [as a] law enforcement problem ... [and] they have 
sought to impose their legal and normative preferences on the United 
States ... react[ing] with varying degrees of disappointment, dismay, 
and outrage at the Bush Administration's war policies."93 Furthermore, 
by treating the te1rnrist dilemma as a law enforcement matter, Eu-
rope's military capacity has deteriorated and these states have 
"adopted stringent rules governing the application of military force 
that actually favor the irregular tactics used by al-Qaeda."94 

The most important impediment to change is Europe's general 
acceptance of Protocol I Additional to the 1949 Geneva Con-
ventions, as well as application of various [European Union] 
human-rights treaties to military operations, and its prevailing 
interpretation of international law to permit only two legal sta-
tuses under the law of armed conflict-combatants, who are 
entitled to prisoner-of-war ... status on capture or surrender, 

88 Stick to the Rules: It Is in the US's Self-Interest To Follow the Geneva 
Code, FIN. TIMES (London), Apr. 2, 2003, at 16 [hereinafter Stick to the Rules]. 

89 Rivkin & Casey, supra note 42, at 71. 
90 Id. al 66. 
91 Id. at 71. 
92 Id. 
93 Id. at 66. 
94 Id. at 70. 
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and civilians, who must be treated as criminal defendants if 
caught in a hostile act. 95 
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The European community looks at the United States' labeling of al-
Qaeda detainees as unlawful combatants as an excuse not to "play[] by 
the rules."96 

European criticism, as reported in the media, has also influenced 
American sentiment on the issue of detainee characterization. "There 
can be very little doubt that the relentless attacks by European officials 
and opinion-makers on virtually every one of the Bush Administra-
tion's War on Terror policies ... have undermined support for the 
American position in Europe and in the United States itse!f."97 How-
ever, no alternatives have been offered which will "not require funda-
mental changes in the judicial system or expose the civilian population 
to additional and unnecessary risk."98 It has even been noted that hun-
dreds of United Kingdom and European Parliament members have 
engaged in the United States' domestic debate over detainee charac-
terization by filing friend-of-court briefs for captured battlefield de-
tainees. 99 In addition to filing friend-of-court briefs for the detainees, 
Germany and Italy have reversed roles and have undertaken prosecu-
tion of individual Americans carrying out United States detainee cate-
gorization policies. 100 Senior United Kingdom judges have condemned 
Guantanamo Bay detentions as "legally objectionable," 101 and "indi-
vidual European political leaders-including those ostensibly suppor-
tive of the United States ... have persistently condemned American 
detainee policies." 102 

Others in the international community believe that "detainees may 
not deserve the protection of the [C]onventions drawn up to protect 
ordinary soldiers-possibly conscripts-but regardless of the crimes 

95 Id. 
96 Simon Jeffery, The Geneva Convention, GUARDIAN.CO.UK (Eng.), Jan. 17, 

2002, http://www.guardian.co. uk/world/2002/jan/l 7 /afghanistan.comment. 
97 Rivkin & Casey, supra note 42, at 73. 
98 Id. 
99 Id. at 72. 

100 Id. For example, a German Federal Prosecutor filed a complaint on behalf 
of detainees held at Guantanamo Bay, Cuba, against high ranking United States offi-
cials, including Secretary of Defense Donald Rumsfeld, former CIA Director George 
Tenet, high ranking military officers, and government lawyers. Scott Lyons, Gennan 
Criminal Complaint Against Donald Rumsfelcl and Others, ASIL INSIGHT, Dec. 14, 
2006, http://www.asil.org/insights/2006/ 12/insights06 l 214.html. 

IOI Stick to the Rules, supra note 88. 
!02 Rivkin & Casey, supra note 42, at 71. 
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that the detainees have committed, they must have them." 103 Those 
who hold this point of view go on to argue that the United States could 
be setting a dangerous precedent and that the Geneva Conventions, 
"which have attempted to retain a degree of peacetime morality in 
some of humanity's darkest moments, may be lost forever"104

-

forgetting that the Convention laid down rules of law that nations were 
to abide by, thus preserving "peacetime morality." 

Non-governmental organizations [NGOs] have also stepped out of 
their normal roles and have blatantly and unjustifiably criticized the 
United States for its characterization of detainees in accordance with 
the Third Geneva Convention rather than the Additional Protocols. 
The International Committee of the Red Cross [ICRC] went publicly 
criticized the United States' characterization and treatment of detain-
ees at Guantanamo Bay. 105 The ICRC claims that a person is either a 
combatant or a civilian, taking no account of a third category-that of 
unlawful belligerents engaging in asymmetrical warfare. 106 The ICRC 
states that if persons are not combatants under the Third Geneva Con-
vention, then they automatically categorized as civilians under the 
Fourth Geneva Convention. 107 If this is true, "then United States forces 
would have violated the Conventions by intentionally targeting and 
killing these 'civilians."'108 This stance punishes the High Contracting 
Parties who have agreed to be bound by international law while con-
ferring a benefit and advantage on persons engaging in unlawful be-
havior. Amnesty International has also weighed in, stating that the 
threat of international terrorism should be managed as a law-
enforcement matter-not as an armed conflict. 109 In 2003, Amnesty 
International stated that the detention of terrorists at Guantanamo Bay 

103 

104 
Jeffery, supra note 96. 
Id. 

ios Patricia M. Wald, The Supreme Court Goes to War, in TERRORISM, THE 
LAWS OF WAR, supra note 1, al 37, 39. 

w, See Wedgwood, supra note 19, al 179 (ICRC arguing that the 1949 Geneva 
Conventions should be read to "cover all cases that could arise in wartime, leaving 
nothing to customary law"). 
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w, 
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Hass, supra note 40, at 1 ]13. 
Captured Terrorist, supra note 53. 
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was a "human rights scandal." 110 And in 2005, the organization la-
beled the "American detention facility ... the gulag of our times." 111 

It is interesting to note that the United Kingdom claims that al-
Qaeda, although not bound by, or acting in accordance with, the Con-
ventions or Protocols, should be afforded the benefits of prisoner-of-
war status. Meanwhile, the United Kingdom's own soldiers are denied 
the same privilege should they fail to comply with the requirements of 
the four conditions placed upon them by the Third Geneva Conven-
tion.112 

International pressure on the United States is mounting from na-
tion-states as well as NGOs. "The divisions in American society, and 
criticism from Europe, unsurprisingly might have an affect on human 
judges." 113 This pressure has the potential to influence United States 
judges to engage in an international popularity contest and cater to 
world opinion for the sake of international relations, rather than focus-
ing on national security and preserving the rights that the United States 
has sought to maintain within its sovereign discretion. 

CONCLUSION 

In an age of asymmetrical warfare and coalition formation, the 
need for a characterization of those persons engaging in terrorist ac-
tivities has become apparent. In a scenario where coalition forces are 
themselves divided as to how to characterize terrorist detainees, the 
gravity of the situation and the need for a uniform characterization 
increase exponentially. We have been thrown into an age of asymmet-
rical warfare-a type of warfare for which there are no definitions to 
fit its actors. In containing and combating this type of warfare-a war 
of ideologies-we must recall that no single nation is the sole target. It 
is beneficial to the international community to work together to com-
bat terrorism since this type of warfare knows no state lines or bounda-
ries. However, this sort of teamwork is impractical and counter-
productive when working together as a coalition does more to subject 
participating countries to criticism of their policies than to focus atten-

,w Jarrell Murphy, Terror War Eroding Rights, CBS NEWS, May 28, 2003, 
htlp://www.cbsnews.com/stories/2003/05/28/terror/main555783.shtml?source=searc 
h_story. 

111 Paul Rosenzweig, Don't Reinvent the Laws of War: Keep Con1batants Iso-
lated at Gitmo, HERITAGE FOUNDATION, June 26, 2005, hllp://www.heritage.org/ 
Press/Commentary/ed062605a.cfm. 

112 BRITISH MANUAL OF MILITARY LAW: WAR OFFICE 240 (1914). 
113 Wedgwood, supra note 19, at 182. 
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tion on the terrorism that brought the countries together in the first 
place. In combating terrorism, nations need to present a unified front. 
As has been said throughout the ages, a house divided against itself 
cannot stand. 114 The international community needs to establish norms 
for characterizing persons in a third category-those who engage in 
asymmetrical wmfare. 

[T]he 1949 Geneva Conventions, and other international laws 
of armed conflict, do not specifically envisage an armed con-
flict resembling the armed conflict against al-Qaeda .... An 
asymmetric international armed conflict where one party (the 
Taliban, a de facto state) sponsors and partially incorporates 
members of a global stateless organization (the al-Qaeda) ... 
directs relative! y independent factions to engage in massive 
and worldwide suicidal terrorism against protected civilian 

1 · ll5 popu at10ns .... 
The Conventions were negotiated during an era when certain laws 

of war were recognized and certain limitations were placed on state 
forces as to their behavior in warfare if they wanted to reap the bene-
fits of certain specified treatment upon capture. Although Additional 
Protocol I extends prisoner-of-war status to unlawful belligerents, the 
1949 Geneva Conventions address the requisites for obtaining pris-
oner-of-war status, but do not designate how captured unlawful bellig-
erents m·e to be treated upon capture. 116 

The "hostilities" between coalition forces and the confusion over 
characterization will continue until there is a new convention or proto-
col that explicitly addresses the problems encountered in asymmetrical 
warfare and how terrorist groups such as al-Qaeda should be charac-
terized. In order to successfully counter terrorist threats, it is impera-
tive that the international community reach some sort of mutual stan-
dard by which it can categorize captured terrorists. Further, it is essen-
tial that the International Community create guidelines on how to ad-
dress the special problems imposed by that categorization. The For-
eign Affairs Committee of the United Kingdom's House of Commons 
has recommended that the British government work to update the 
Conventions in a manner that deals "more satisfactorily with asym-

114 

115 
116 

See e.g., Mark 3:25 (NIV). 
Bialke, supra note 29, al 15. 
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metric warfare, with international terrorism, with the status of irregular 
combatants, and with the treatment of detainees."117 

It is imperative that the international community define the rules 
governing the categorization of individuals as terrorists. As the Sep-
tember 11 and previous attacks illustrate, asymmetrical warfare is the 
warfare of the twenty-first century. It is not a matter of if another at-
tack will happen, but when. The international community needs to 
have the necessary tools to effectively expend its energies on counter-
te1Torism rather than fighting over terminology. It is time for the inter-
national community to rise to the challenge and confront the complexi-
ties of asymmetrical warfare. 

I propose that the international community should engage in draft-
ing a new Protocol-a Protocol that specifically addresses asymmetri-
cal waifare and outlines the rights and ramifications that can be ex-
pected by those engaging in that particulai· form of warfare. Further, 
the new Protocol must put the High Contracting Parties on notice of 
the treatment they must render when combatants engaging in asym-
metrical waifare are captured, whether those combatants are affiliated 
with a signatory to the Protocol or a stateless rogue faction. 

Non-signatories are not bound by the Protocol, but their actions 
may be judged by its standards. Terrorist organizations that fail to 
comply with the accepted laws of war should not go unpunished. Ter-
rorists that blatantly disregard the laws of war do not deserve the pris-
oner-of-war status historically conferred only on legitimate troops who 
observe the laws of war. The Geneva Conventions followed on the 
heels of World War II and the Nuremberg trials. It is time for an 
amendment or Protocol to follow on the heels of September 11, 2001. 
It is time to address the type of war that we are now fighting, and will 
continue to fight, in this century. 

117 HOUSE OF COMMONS FOREIGN AFFAIRS COMMITIEE, VISIT TO 
GUANTANAMO BAY, 2006-7, H.C. 44, at 3. 


