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I. INTRODUCTION 

The perfect storm for evangelical Christian colleges 
continues to gather. The Wall Street Journal reported that 
cash-starved state and local governments, politically averse 
to new debt and taxes, are eyeing revenue from a new source 
of income-nonprofit organizations that for centuries have 
been exempt from state and local taxes. 1 Forgetting the 
"separation of church and state doctrine" that has resulted 
for decades in the denial of public resources to religious 
nonprofit organizations that educate our nation's future 
leaders, care for our sick, and shelter our destitute,2 the 
state and local governments now maintain that nonprofit 
organizations, of which evangelical Christian colleges are a 
subset, should pay their "fair share" for public services. a 
Accordingly, some states are considering sales taxes for 
nonprofits, some cities are imposing taxes on property 
owned by nonprofits but no longer used for worship, and still 
other cities are seeking voluntary contributions from 
nonprofits.• 

Not surprisingly, this state and local need for new 
sources of funding is occurring precisely at the same time 
states are reducing funding for higher education. The 
National Conference of State Legislatures reported that 
many state constitutions, unlike the Federal Constitution, 
require balanced budgets. Therefore, the recession that 
began in late 2007 and decimated state revenues resulted in 

1. See Ianthe Jeanne Dugan, Strapped Cities Hit Nonprofits with Fees, W ALl., 

ST. J., Dec. 27, 2010, at AL 
2. See generally James A. Davids, Pounding a Final Stake in the Heart of the 

Invidiously Discriminatory "Pervasively Sectarian" Test, 7 AVE MARIA L. REV. 59 
(2008). 

3. Dugan, supra note 1, at Al. 
4. Id. atA6. 
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deep budget cuts for most state services.5 Funding that took 
a disproportionate hit was higher education, with state
elected officials reasoning that colleges and universities can 
find alternative sources of income (primarily tuition) to 
compensate for lost state support. 6 Other state programs 
(e.g., Medicaid or state employee retirement funds) have 
little opportunity for alternative funding sources.7 

The overwhelming majority of state funds for higher 
education flows, of course, to public colleges and 
universities. 8 Yet, the little (but still important) state public 
money that goes to private colleges is also on the endangered 
list. The Chronicle of Higher Education reported that when 
states looked to slash budgets in the early years of the last 
decade, funding of private colleges was on the list. 9 In 
Maryland, the legislature reduced direct state aid for private 
institutions, and in Illinois, the General Assembly voted to 
eliminate entirely $21 million in state funds that private 
colleges previously received.10 The Chronicle reported that 
this "was the first time" since the program began in 1971 
that the private Illinois "colleges failed to receive at least 
some state dollars."11 Similarly, in Michigan, then-Governor 
Jennifer Granholm "proposed eliminating the $6.9 million 
that the state provides private colleges," remarking that 
''Michigan can no longer afford to continue direct financial 
support to private colleges."12 

The shrinking state and local governmental budgets 
have left only one source of public funding for higher 
education-the federal government, and higher education 

5. State Funding for Higher Education in FY 2009 and FY 2010 1, NCSL 
FISCAL AFFAIRS PROGRAM, NAT'L CONFERENCE OF STATE LEGISLATURES, available 
at www .ncsl.org/documents/fiscal/HigherEdFundingFINAL.pdf. 

6. Id 
7. Seeid. 
8. See Trends in College Spending 1998-2008, DONNA M. DESROCHERS ET 

AL., DELTA COST PROJECT, 14 (2010), available at 
http://www.deltacostproject.org/resources/pdf/trends_in_spending·report.pdf. 

9. Sara Hebel, Private Colleges Face Cuts in Public Dollars, CHRON. HIGHER 

EDUC., Aug. 1, 2003, at A19. 
10. Id. 
11. Id. 
12. Id. 
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has increasingly turned to federal programs for funds. 
Institutions of higher education today heavily depend upon 
public funding, and evangelical Christian colleges are no 
exception. Although no national figure is available, one 
evangelical Christian school, Liberty University, had 
revenue of $519 million in 2010,13 and $445 million of this 
revenue came from the federal government in the form of 
student loans ($385.9 million) with much of the balance 
($59.1 million) in the form of federal grants and other 
student aid like work-study programs.14 Stated differently, 
federal dollars constituted 86% of Liberty's 2010 revenue, 
with student loans comprising 7 4.45% and other federal 
student aid (grants) comprising 11.4% of total revenue.15 

Given this heavy dependence, an abrupt withdrawal of 
public funds would cause at a minimum severe budget 
constraints and, at the worst, closure. Such an abrupt loss of 
funding is not far-fetched; it could occur if the judiciary 
reinterprets the Establishment Clause to prohibit public 
funding of religious institutions. Given the fact that the 
Supreme Court has decided many of the cases permitting 
funding for religious institutions by a 5-4 vote, a swing on 
the Supreme Court could jeopardize the public funding for, 
and therefore the viability of, evangelical Christian 
colleges.16 

This Article examines the Establishment Clause's 
limitations on public funding using evangelical Christian 
college cases wherever possible. It purposely is designed as 
a primer for Christian college administratots who want to 
avoid constitutional challenges when seeking public funding. 

13. Liberty University Inc: Annual Revenue & Expenses, GUIDESTAR.ORG, 
http://www2.guidestar.org/SearchResults.aspx Oast visited Sept. 13, 2012). 

14. Dave Bohon, Dramatic G1'0wth of Ch1istian University Has Come with 
Federal Strings Attached, 
http://www.thenewamerican.com/culture/education/iternl274-dramatic-growth·of· 
christian·university·has·come·with·federal·strings·attached (last visited Sept. 17, 
2012). 

15. See id; Liberty University Inc: Annual Revenue & Expenses, sup1·a note 
13. 

16. See, e.g., Zelman v. Simmons-Harris, 536 U.S. 639, 641, 643-44 (2001); 
Agostini v. Felton, 521 U.S. 203, 210, 240 (1996); Everson v. Bd. of Educ., 330 U.S. 
l, 18 (1946). 
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After a brief section on the Establishment Clause's history, 
this Article focuses in Part II on "indirect funding" cases 
that govern the constitutionality of student loans where the 
student exercises an independent choice as to which college 
will receive his or her loan proceeds. Part III of this Article 
examines the First Amendment law governing direct public 
funding of educational institutions (e.g., grants, tuition 
payments and bonds where money flows directly to colleges 
from the government). Finally, in Part IV this Article 
summarizes the current status of Establishment Clause law 
as applied to religious colleges, and provides some 
concluding remarks. 

II. BRIEF HISTORY OF THE ESTABLISHMENT CLAUSE 

In 1791, the states ratified the first ten amendments to 
the Constitution, a group commonly known as the Bill of 
Rights.11 The first two clauses of the First Amendment state 
simply: "Congress shall make no law respecting an 
establishment of religion, or prohibiting the free exercise 
thereof."18 The first clause is known as the Establishment 
Clause, and the second is known as the Free Exercise 
Clause.19 

For most of the nation's history, the Establishment 
Clause had very little impact.20 The federal government 
possessed very limited power and maintained a small 
budget, and any public money that flowed to private schools 
came from the states.21 Prior to the Civil War, the Supreme 
Court ruled that the Bill of Rights only restricted the power 
of Congress and did not apply to the states and, therefore, 
did not restrict states' power.22 Thus, the states could fund 
private religious schools without violating the First 

17. Bute v. Illinois, 333 U.S. 640, 650 (1947). 

18. U.S. CONST. amend. I. 
19. Cutter v. Wilkinson, 544 U.S. 709, 719 (2005). 
20. John C. Jeffries, Jr. & James E. Ryan, A Political History of the 

Establishment Clause, 100 MICH. L. REV. 279, 281 (2001). 
21. See generally Edd Doerr, The Enduring Controversy: Parochiaid and the 

Law, 9 VAL. U.L. REV. 513, 528, 532 (1975). 
22. Barron ex 1·el Craig v. Mayor & City Council, 32 U.S. 243, 250-51 (1833). 
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Amendment. This principle was consistent with the political 
reality in 1 791 with respect to public financing of religion. 23 

Although Congress was limited in establishing a religion, 
the states were not, as evidenced by the fact that several 
states supported religion with tax money for decades after 
the ratification of the First Amendment. 24 Moreover, even 
operating within the prescribed limits of the First 
Amendment, Congress funded a church building and priest's 
salary to Christianize the Kaskaskia Indians during the 
administration of Thomas Jefferson.25 Furthermore, the 
Supreme Court found no violation of the Establishment 
Clause when Congress appropriated money to a Roman 
Catholic order to build a new hospital ward in the District of 
Columbia to care for indigent patients.26 

The interpretation of the Establishment Clause changed 
dramatically when the Supreme Court decided the 
watershed case, Everson v. Board of Education.27 In 
Everson, a taxpayer challenged a New Jersey school district 
that, pursuant to a state statute, reimbursed parents for the 
transportation of their children to public and private 
(including Catholic) schools.2s The Court ruled that the 
Establishment Clause in the First Amendment would now 
apply to the states but upheld the statute and 
reimbursement to the school districts because transporting 
children to school was like providing police and fire 
protection. To deny people these types of public services 
because of their religion would deny them their right found 
in the Free Exercise Clause.29 The most sweeping change, 

23. See James A. Davids, Putting Faith in Prison Programs and its 
Constitutionality Under Thomas Jeffe1'Son's Faith·Based Initiative, 6 AVE MARIA L. 
REV. 341, 365 n.143 (2008). 

24. See id; see also Joel H. Swift, To Insure Domestic Ti·anquility: The 
Establishment Clause of the First Amendment, 16 HOFI'SRA L. REV. 473, 497 
(1988). 

25. Davids, supra note 23, at 378. 
26. Bradfield v. Roberts, 175 U.S. 291, 298-300 (1899). 

27. Everson v. Bd. ofEduc., 330 U.S. 1, 15-16 (1946). 

28. Id. at 3. 
29. Id. at 16--18. 
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however, was the language Justice Black used m his 
opinion. In dicta, Justice Black wrote: 

The "establishment of religion" clause of the 
First Amendment means at least this: Neither a 
state nor the Federal Government can set up a 
church. Neither can pass laws which aid one 
religion, aid all Teligions, OT pTefeT one religion 
oveT anotheT. Neither can force nor influence a 
person to go to or to remain away from church 
against his will or force him to profess a belief or 
disbelief in any religion. No person can be 
punished for entertaining or professing religious 
beliefs or disbeliefs, for church attendance or 
non-attendance. No tax in any amount, laTge OT 
small, can be levied to suppod any religious 
activities OT institutions, whatever they may be 
called, or whatever form they may adopt to teach 
or practice religion. NeitheT a state nor the 
Federnl GoveTnment can, openly or secTetly, 
participate in the affafrs of any religious 
oTganizations OT groups and vice veTsa. In the 
words of Jefferson, the clause against 
establishment of religion by law was intended to 
erect "a wall of separation between church and 
State."30 

Twenty-four years later, the Court crafted a rule that put 
flesh on these italicized words. In Lemon v. KuTtzman, 
another case involving state aid to Catholic elementary and 
high schools, the Court fashioned the following three-part 
test: (a) Does the statute have a secular purpose? (b) Does 
the primary effect of the statute advance or inhibit religion? 
(c) Does the statute foster "excessive government 
entanglement with religion"?31 

This Lemon Test remained in effect for more than 
twenty-five years before the Court tweaked it in another 
parochial school aid case. In Agostini v. Felton, the Court 

30. Id. at 15-16 (quoting Reynolds v. United States, 98 U.S. 145, 164) 
(emphasis added). 

31. Lemon v. Kurtzman, 403 U.S. 602, 612-13 (1971). 
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modified the Lemon Test by reducing the importance of the 
"excessive entanglement" prong and making "excessive 
entanglement'' one of three elements of the "primary effect" 
prong.32 This modified Lemon Test asks the same two 
questions as the original Lemon Test: (a) Does the statute 
have a secular purpose? (b) Does the primary effect of the 
statute advance or inhibit religion? To answer the second 
question, the Court examines whether the government aid 
in question (a) results in governmental indoctrination, (b) 
defines recipients by reference to religion, or (c) creates 
excessive entanglement.33 Agostini remains the current test 
for the Establishment Clause and has now endured for 
almost fifteen years. 34 

III. THE CONSTITUTIONALITY OF INDIRECT FUNDING OF 
RELIGIOUS COLLEGES UNDER THE ESTABLISHMENT 

CLAUSE 

The one overriding question to keep in mind when 
considering the Establishment Clause is whether the 
government issues funds directly to the college or whether 
the government issues funds to beneficiaries, like students, 
who then spend the money at the college of their choice. In 
the direct funding scenario, the government must be 
concerned about governmental endorsement of the school, 
whereas for indirect funding there is no endorsement issue 
because the decision about which college receives the money 
is the independent choice of the student.35 Because the Court 
applies different rules with respect to direct or indirect 
funding, 36 the next section considers the indirect funding 
cases, followed by the direct funding cases. 

32. Agostini v. Felton, 521 U.S. 203, 232-35 (1997). 

33. Id. at 222-23. 
34. Zelman v. Simmons·Harris, 536 U.S. 639, 648-49 (2002). 
35. See Linda C. McClain, Unleashing or Harnessing '~wies of Compassion"? 

Reflections on the Fa.ith·Based initiative, 39 LOY. U. CHI. L.J. 361, 378--79 (2008). 
36. Daniel 0. Conkle, Indirect Funding and the Establishment Clause in THE 

REHNQUIST LEGACY 54, 70 (Craig M. Bradley ed., 2006). 
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As will be seen throughout the discussion of the 
Establishment Clause, these cases are quite contentious 
with many closely divided decisions, making this area 
somewhat precarious for evangelical Christian colleges. 
Rarely is there unanimity among the Justices, but one such 
case is Witters v. Washington Department of Services for 
the Blind.37 

A. Witters v. Washington Department of Services for the 
Blind (1986) 

Larry Witters, a blind student, applied to the 
Washington Department of Services for the Blind for 
vocational rehabilitation services.38 Washington law 
authorized the Department to "[p]rovide for special 
education and/or training in the professions, business or 
trades" so as to "assist visually handicapped persons to 
overcome vocational handicaps and to obtain the maximum 
degree of self-support and self-care."39 At the time of his 
application for state aid, Witters was attending the Inland 
Empire School of the Bible, an unaccredited Bible college 
located in Spokane, Washington.40 At Inland Empire, 
Witters was studying ethics, speech, and church 
administration in addition to the Bible, and his goal was to 
become a youth director, missionary, or a pastor.41 

The Department denied Larry Witters' request for aid on 
the grounds that the Washington State Constitution barred 
the use of public funds for religious education.42 Subsequent 
agency and judicial rulings affirmed the Department's 
decision until the case reached the Washington Supreme 

37. Witters v. Wash. Dep't of Servs. for the Blind, 474 U.S. 481, 481-82 (1986). 

38. Id. at 482-83. 
39. Wash. Rev. Code§ 74.16.181 (1981) (repealed 1983), quoted in Witte1·s, 474 

U.S. at 483. 
40. Wittern, 474 U.S. at 483. 

41. Id. 
42. Id. 
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Court, where the court focused on the Establishment Clause 
rather than the Washington State Constitution.43 

In determining whether the Establishment Clause 
barred Witters' claim under the Washington statute, the 
court applied the Lemon Test.44 Although the court had no 
difficulty determining that the Washington statute had a 
valid secular purpose (the first prong of the test), it held that 
providing financial assistance to someone studying to be a 
missionary, church youth director, or a pastor violated the 
second prong by advancing religion. 45 

The implications of the Washington Supreme Court's 
decision could be dire for evangelical Christian colleges. 
According to this court's analysis, any program that 
provided financial assistance to divinity students attending 
a religious college would violate the Establishment Clause.46 

Would the same be true for religion and philosophy majors? 
What about social science majors in programs where faith 
and learning are interfused and the students are preparing 
for positions in Christian relief agencies? 

The U.S. Supreme Court answered these questions by 
reversing the Washington Supreme Court decision.47 In 
doing so, the Court underscored the importance of indirect 
funding for Establishment Clause purposes, so the fact that 
"aid goes to individuals means that the decision to support 
religious education is made by the individual, not by the 
State."48 The Court noted that as long as the student decides 
where to spend the state aid, the state is not endorsing, 
sponsoring or subsidizing religion. 49 This is true, in the 
Court's opinion, even if some of the state aid used by Witters 

43. Id. at 483-84. 
44. Witters v. State Comm'n for the Blind, 689 P.2d 53, 55-56 (Wash. 1984), 

rev'd sub nom. Witters v. Wash. Dep't of Servs. for the Blind, 474 U.S. 481, 481-82 
(1986). 

45. Id. at 56. 
46. Id. 
47. Wi"tters, 474 U.S. at 485. 
48. Id. at 488. 
49. Id. at 48&-89. 
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for tuition went to the religious functions of the Inland 
Empire School of the Bible, like its chaplain.50 

B. Zobrest v. Catalina Foothills School Distl"ict (1993) 

The second major Supreme Court case on the issue of 
indirect funding to Christian schools involved a deaf 
student, James Zobrest.51 James, deaf since birth, went to a 
school for the deaf for the first through the fifth grades but 
switched to a public middle school where the school district 
provided him with a sign-language interpreter.52 

After James' graduation from eighth grade, his parents 
decided to send him to a Catholic high school, and they 
asked the public school district to provide him with a sign -
language interpreter. 53 The school district refused on the 
grounds that providing such aid would violate the 
Establishment Clause. James'parents filed suit, claiming 
that the federal Individuals with Disabilities Education Act 
(ID EA) entitled them to this service and that by refusing 
this service, the school district was violating their rights 
under the Free Exercise Clause.54 The district court rejected 
the Zobrests' Free Exercise claim and held that providing a 
signer so James could attend a Catholic high school would 
violate the Establishment Clause by advancing religion.55 In 
his ruling, the federal district court judge found that "[t]he 
two functions of secular education and advancement of 
religious values or beliefs are inextricably intertwined 
throughout the [Catholic high school's] operations" and that 
"[t]he interpreter would act as a conduit for the religious 

50. Id. at 489. 
51. Zobrest v. Catalina Foothills Sch. Dist., 509 U.S. 1, 3-4 (1993). 
52. Id. at 4; see also Jeffrey W. Stilner, Note, Rethinking the Wall of 

Separation: Zobrest v. Catalina Foothills School District-Is This the End of 
Lemon.~ 23 CAP. U.L. REV. 823, 843 (1994) (discussing the facts of the Zob1·est 
case). 

53. Id 
54. Id. 
55. Zobrest v. Catalina Foothills Sch. Dist., 963 F.2d 1190, 1192-93 (9th Cir. 

1992) (citing Zobrest v. Catalina Foothills Sch. Dist., No. CIV·88·516 (D. Ariz. Oct. 
19, 1989) (order granting summary judgment)rev'd, 509 U.S. 1 (1993)). 
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inculcation of James-thereby promoting James's religious 
development at government expense."56 The district court 
concluded: "That kind of entanglement of church and State 
is not allowed."57 

The federal appellate court agreed with the district 
court, but the U.S. Supreme Court disagreed. 58 In a 5-4 
decision, Chief Justice Rehnquist for the Court stated: 

We have never said that "religious 
institutions are disabled by the First 
Amendment from participating in publicly 
sponsored social welfare programs." For if the 
Establishment Clause did bar religious groups 
from receiving general government benefits, then 
"a church could not be protected by the police and 
fire departments, or have its public sidewalk 
kept in repair." Given that a contrary rule would 
lead to such absurd results, we have consistently 
held that government programs that neutrally 
provide benefits to a broad class of citizens 
defined without reference to religion are not 
readily subject to an Establishment Clause 
challenge just because sectarian institutions may 
also receive an attenuated financial benefit. 59 

Following the reasoning in vf!itters, the Chief Justice 
emphasized the importance of "genuinely independent and 
private choices of aid recipients" and said such a private 
choice was present here, since the services under IDEA were 
a "part of a general government program that distributes 
benefits neutrally to any [qualifying] child."60 He stated, 

By according parents freedom to select a school of 
their choice, the statute ensures that a 
government-paid interpreter will be present in a 

56. Id. (quoting Zob1·est, No.CIV·88·516). 
57. Id. at 1193 (quoting Zobrest, No.CIV-88-516). 
58. Id. at 1197; Zobrnst, 509 U.S. at 14. 
59. Zobrest, 509 U.S. at 8 (quoting Bowen v. Kendrick, 487 U.S. 589, 609 

(1988); Widmar v. Vincent, 454 U.S. 263, 274-75 (1981)). 
60. Id. at 9-10 (quoting Witters v. Washington Dept. of Servs. for the Blind, 

454 U.S. 474, 487 (1986)). 
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sectarian school only as a result of the private 
decision of individual parents. In other words, 
because the IDEA creates no financial incentive 
for parents to choose a sectarian school, an 
interpreter's presence there cannot be attributed 
to state decision-making.61 

23 

The Chief Justice concluded by noting that the primary 
beneficiaries of the government program at issue (IDEA) are 
not religious schools, but disabled children.62 If the religious 
schools receive any benefit, it is only incidental. 63 He 
explained, 

The IDEA creates a neutral government 
program dispensing aid not to schools, but to 
individual handicapped children. If a 
handicapped child chooses to enroll in a sectarian 
school, we hold that the Establishment Clause 
does not prevent the school district from 
furnishing him with a sign-language interpreter 
there in order to facilitate his education. 64 

Unlike Witters, the Court in Zobrest was closely 
divided.65 Justice Blackmun wrote the principal dissent, 
which Justices Souter and Stevens joined. 66 Most interesting 
for evangelical Christian colleges is Justice Blackmun's 
factual description, which will provide an introduction to the 
phrase "pervasively religious."67 Justice Blackmun in dissent 
wrote: 

James Zobrest requested the State to supply him 
with a sign-language interpreter at Salpointe 
High School, a private Roman Catholic school 

61. Id. at 10. 
62. Id. at 12. 
63. Id. 
64. Zob1·est, 509 U.S. at 8. 
65. Compa1·e Zobrest, 509 U.S. at 3, 14, 24, and Jody Sturtz, Note, Zobrest v. 

Catalina Foothills School Dist1ict: Handicapped Child1-en Versus the 
Establishment Clause, 1994 DET. C.L. REV. 279, 279, with Witters v. Washington 
Dept. of Servs. for the Blind, 474 U.S. 481, 482, 490, 493 (1986), and Joseph P. 
Viteritti, Davey's Plea: Blaine, Blair, Witte1"S, and the P1·otection of Religious 
Freedom, 27 HARV. J.L. & PUB. POL'Y 299, 303 (2003). 

66. Zobrest, 509 U.S. at 14 (Blackmun, J., dissenting). 
67. Id. at 18. 
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operated by the Carmelite Order of the Catholic 
Church. Salpointe is a "pervasively religious" 
institution where "[t]he two functions of secular 
education and advancement of religious values or 
beliefs are inextricably intertwined." Salpointe's 
overriding "objective" is to "instill a sense of 
Christian values." Its "distinguishing purpose" is 
"the inculcation in its students of the faith and 
morals of the Roman Catholic Church." Religion 
is a required subject at Salpointe, and Catholic 
students are "strongly encouraged" to attend 
daily Mass each morning. Salpointe's teachers 
must sign a Faculty Employment Agreement 
which requires them to promote the relationship 
among the religious, the academic, and the 
extracurricular. [The Faculty Employment 
Agreement provides: ''Religious programs are of 
primary importance in Catholic educational 
institutions. They are not separate from the 
academic and extracurricular programs, but are 
instead interwoven with them and each is 
believed to promote the other."] They are 
encouraged to do so by "assist[ing] students in 
experiencing how the presence of God is manifest 
in nature, human history, in the struggles for 
economic and political justice, and other secular 
areas of the curriculum." The agreement also sets 
forth detailed rules of conduct teachers must 
follow in order to advance the school's Christian 
mission (footnote omitted). 6" 

This "inextricably intertwining'' of "secular education" and 
"religious values or beliefs" are familiar concepts to 
evangelical Christian colleges, which describe this concept 
by another phrase-the integration of faith and learning.69 

According to Justice Blackmun, the constitutional 
infirmity of providing a sign-language interpreter to a school 
that integrates faith and learning is that this action 

68. Id. at 18-19 (citations omitted). 
69. Davids, supra note 23, at 64-65. 
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necessarily entails governmental participation in 
the school's inculcation of religion. A state
employed sign-language interpreter would be 
required to communicate the material covered in 
religion class, the nominally secular subjects that 
are taught from a religious perspective, and the 
daily Masses at which Salpointe encourages 
attendance for Catholic students. In an 
environment so pervaded by discussions of the 
divine, the interpreter's every gesture would be 
infused with religious significance. 10 

25 

Fortunately for "pervasively sectarian" schools, this 
constitutional infirmity claimed by Justice Blackmun in his 
dissent is limited to those situations where public employees 
are present in the religious schools. 71 That is, according to 
Justice Blackmun, Witters involved the payment of cash, 
which resulted with the government's involvement ending 
with the disbursement of the cash. 12 "[Zobrestl, on the other 
hand, involved ongoing, daily, and intimate governmental 
participation in the teaching and propagation of religious 
doctrine."73 

Thus, even for the dissent in Zobrest, the giving of public 
aid to individuals who exercised their genuine independent 
choice for religious institutions was acceptable, as long as 
public employees were not actively engaged in religious 
activities. The question of what constitutes "genuine 
independent choice" was the issue in the last Supreme Court 
case to consider indirect funding. 

C. Zelman v. Simmons-Harris (2002) 

Zelman v. Simmons-Harris involved an Establishment 
Clause challenge to a voucher system for the parents of 

70. Zobrest, 509 U.S. at 19 (Blackmun, J., dissenting). 
71. See id. at 23 (citing Sch. Dist. of Grand Rapids v. Ball, 473 U.S. 373, 385 

(1985)). 

72. Id. at 22 (citing Witters, 474 U.S. at 487; Mueller v. Allen, 463 U.S. 388, 
390 (1983)). 

73. Id 
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children in the failed Cleveland public schools.74 Because of 
the abysmal nature of these public schools, 75 the State of 
Ohio adopted a scholarship program providing financial 
assistance to parents of Cleveland public school students. 76 

This financial assistance came in two forms: (a) the program 
provided tuition aid for Cleveland public school students to 
attend a public or private school of their parents' choosing, 
or (b) the students could remain in their public school and 
receive aid for tutoring.77 If the parents chose a private 
school, the State would write a check to them that they 
would then endorse to the school.78 

A few years after the program's start, 1,400 students had 
opted for the tutorial program, and 3,700 students had 
chosen to go to private schools. (No public schools adjacent 
to Cleveland had decided to participate). 79 Of the 
participating private schools, 82% had a religious affiliation, 
predominantly Roman Catholic. In order to participate in 
the program, the private schools had to promise that they 
would not discriminate in admissions on the basis of race, 
ethnicity, religion, or national origin, and they further 
agreed to accept about half of what the state paid to public 
schools.80 Taxpayers filed suit claiming a violation of the 
Establishment Clause, arguing that the Ohio scholarship 
program had the "primary effect" of advancing religion. s, 
The federal district court agreed and issued an injunction 
stopping the program.s2 The majority of the Federal Sixth 

74. 536 U.S. 639, 643-44 (2002). 
75. Id. at 644. The school district failed to meet any of the 18 state standards, 

more than two thirds of the students either dropped out or failed out before 
graduation, and of those few who did graduate, few could read, write, or do math at 
the same level as their counterparts from other Ohio schools. 

76. Id.; OHIO REV. CODE ANN.§§ 3313.974-3313.979 (West 2012). 
77. Zelman, 536 U.S. at 645 (citing OHIO REV. CODE ANN. § 3313.975W-

(C)(l)). 
78. Id. at 646 (citing OHIO REV. CODE ANN.§ 3313.979). 

79. Id. at 647. 
80. Id.; OHIO REV. CODE ANN. § 3313.976W(4). 
81. Simmons-Harris v. Zelman, 72 F. Supp. 2d 834, 835-36 (N.D. Ohio 1999) 

affd 234 F.3d 945 (6th Cir. 2000) 1·ev'd sub nom., 536 U.S. 639 (2002). 

82. Id. at 840. 
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Circuit Court of Appeals agreed, 83 and therefore the parents 
appealed to the Supreme Court. 

In a 5-4 decision, the majority reversed the Sixth 
Circuit's judgment and ruled that the Ohio scholarship 
program did not violate the Establishment Clause. 84 In 
another opinion written by Chief Justice Rehnquist, he 
again focused on the fact that the scholarships flowed to the 
parents, who exercised their independent judgment.85 
Referring to Witters and Zobrest, the Chief Justice wrote 
that these cases 

make clear that where a government aid 
program is neutral with respect to religion, and 
provides assistance directly to a broad class of 
citizens who, in turn, direct government aid to 
religious schools wholly as a result of their own 
genuine and independent private choice, the 
program is not readily subject to challenge under 
the Establishment Clause. A program that 
shares these features permits government aid to 
reach religious institutions only by way of the 
deliberate choices of numerous individual 
recipients. The incidental advancement of a 
religious mission, or the perceived endorsement 
of a religious message, is reasonably attributable 
to the individual recipient, not to the 
government, whose role ends with the 
disbursement of benefits. 86 

With these principles in mind, the Chief Justice reviewed 
the facts of the case and determined that the Ohio program 
was, m fact, neutral toward religion for the following 
reasons: 

1. The program was designed "to provide 
educational opportunities to the children [in] a 

83. Simmons·Harris v. Zelman, 234 F.3d 945, 948 (6th Cir. 2000) 1·ev'd sub 
nom., Zelman v. Simmons-Harris, 536 U.S. 639 (2002). 

84. Zelman, 536 U.S. at 663. 
85. Id at 652-53. 
86. Id at 652 (citing Zobrest, 509 U.S. at 10; Witters II, 474 U.S. at 487-89). 
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failed school district" and was not intended to 
benefit religion. 

[Vol. 5 

2. The program gave aid to a broad class of 
individuals irrespective of their religious 
affiliation (to benefit the person must only be a 
parent of a student in the Cleveland public school 
system). 
3. The program permitted all schools to 
participate, not only religious schools, but also 
private secular schools, adjacent public schools, 
current public schools, charter schools, and 
magnet schools. 
4. No financial incentive skewed the program 
toward religious schools. In fact, since a 
copayment was involved for parents to send their 
children to religious schools, a financial 
disincentive actually existed for sending children 
to the religious schools.87 

In light of these facts, the majority concluded that the Ohio 
school voucher program did not violate the Establishment 
Clause.88 

Justice Souter wrote the principal dissent, and his 
opinion was joined by Justices Stevens, Breyer, and 
Ginsburg.s9 Justice Souter began his opinion noting that the 
Court had never repudiated or overruled the following 
language in Everson: "No tax in any amount, large or small, 
can be levied to support any religious activities or 
institutions, whatever they may be called, or whatever form 
they may adopt to teach or practice religion."90 Yet, 
completely contrary to this principle, the Court was now 
permitting a large-scale program allowing thousands of 
children to attend religious schools. This action contradicted, 
in Justice Souter's opinion, the consistent history of 

87. Id. at 653-54. 

88. Id. at 652. 

89. Zelman, 536 U.S. at 686 (Souter, J., dissenting). 
90. Id. at 686-87 (quoting Everson v. Bd. of Educ. of Ewing Twp., 330 U.S. 1, 

16 (1947)). 
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Establishment Clause jurisprudence (a history at 
considerable odds with the majority's understanding).91 

Justice Souter acknowledged that Witters and Zobrest 
stood for the proposition that neutral programs that 
permitted genuine choice by beneficiaries passed 
constitutional muster, but he distinguished these two cases 
on their facts. 92 He claimed that these two cases involved 
isolated individuals receiving an insubstantial amount of 
money, while here thousands of students were receiving 
millions of tax dollars in benefits to go to schools where the 
students are taught either Mosaic law, the primacy of the 
Apostle Peter and the Papacy, the truth of reformed 
Christianity, or the revelation of Mohammed.93 In Justice 
Souter's opinion, tax money was advancing religion.94 

Justice Souter also claimed that contrary to Wi'tters and 
Zobrest, no genuine choice existed for parents in 
Cleveland.95 He disputed the arguments made by the Chief 
Justice in the majority opinion and by Justice O'Connor in 
her concurrence that the public schools were viable 
alternatives, and he further claimed that because of the low 
voucher amount, private non-Catholic schools chose either 
not to participate or to limit their participation.96 The only 
viable alternatives for voucher recipients, according to 
Justice Souter, were Catholic schools that kept tuition low 
(and therefore could accept the vouchers) through church 
contributions and by employing nuns. 97 This affordability led 
to a large disproportionate share of the voucher proceeds 
going to Catholic schools, evidencing lack of choice. 9s 

91. Id. at 688; see also Virginia C. Crocker, Note, Zelman v, Simmons-Harris: 
The Establishment Clause and the Fight for School Vouchers, 58 ARK. L. REV. 395, 
403-404 (2005). 

92. Zelman, 536 U.S. at 709-10 (Souter, J., dissenting) (citing Witters, 474 
U.S. at 488; Zobrest, 509 U.S. at 12). 

93. Id at 687 (Souter, J., dissenting). 
94. Id. at 711. 

95. Id. at 706-07. 

96. Id. at 705-06. 

97. Id. 
98. Id. at 696-97. 
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IV. THE CONSTITUTIONALITY OF DIRECT FUNDING OF 
RELIGIOUS COLLEGES UNDER THE ESTABLISHMENT 

CLAUSE 

Direct funding, as the name implies, involves those times 
when a governmental body sends funds directly to a 
religious institution, including evangelical Christian 
colleges.99 In these cases, no intermediate person or 
organization comes between the government and the 
religious institution; therefore, no "genuinely independent 
and private choices" come into play.100 In this situation, 
because of the possible perception of governmental 
endorsement, the Supreme Court has created a different set 
of principles to govern. 

Direct government funding can come in different forms. 
Three such forms are (a) research grants given to colleges for 
work done by faculty members; (b) public aid in the form of 
low interest loans for construction purposes; and (c) direct 
grants to schools for things like instructional equipment, 
student tuition, or other program purposes.101 The research 
grants are discussed briefly before tuTning to the more 
lengthy discussion of low-interest loans and direct grants. 

Research funding. A primer on the legal intricacies of 
research funding is beyond the scope of this Article. 
Generally, the constitutional provisions governing direct 
funding discussed below apply here as well. There are, 
however, additional factors that evangelical Christian 
colleges and faculty researchers should consider when 
applying for grants. These considerations include grant 

99. Elisabeth D. Reid, Thou Shalt Hono1· the Establishment Clause: The 
Constitutionality of the Faith·Based Initiative, 28 HAMLINE J. PUB. L. & POL'Y 431, 
450 (2007) (citing Bowen, 487 U.S. at 611-12). 

100. Agostini v. Felton, 521 U.S. 203, 226 (1997) (quoting 'Witters, 474 U.S. at 
487). 

101. See, e.g., Mitchell v. Helms, 530 U.S. 793, 802 (2000) (dealing with grants 
providing instructional and educational materials); Boiven, 487 U.S. at 593 (dealing 
with grants for services and research in the area of premarital adolescent sexual 
relations and pregnancy); Comm. for Pub.Educ. & Religious Liberty v. Nyquist, 413 
U.S. 756, 769 (1973) (dealing with maintenance and repair grants and tuition 
reimbursement grants). 
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requirements and non-discrimination provisions m some 
instances. 

For example, an evangelical Christian college with a 
criminal justice program may desire a grant from the U.S. 
Department of Justice's Office of Justice Programs (OJP), 
which administers dozens of federal programs to combat 
such things as juvenile delinquency, or to provide aid to 
victims of crime, or to prevent violence against women.102 
One arm of OJP is the Office of Juvenile Justice and 
Delinquency Prevention (OJJDP), which funds programs "to 
prevent gang involvement, girls' delinquency, and underage 
drinking," assist "victims of child abduction and commercial 
sexual exploitation," and "supportD mentoring and faith
based and community initiatives."103 

Although these programs are seemingly friendly and 
supportive of organizations of faith, one must nevertheless 
be wary of embedded provisions within OJJDP statutes. One 
such statute is 42 U.S.C. § 5672(b), which rather 
innocuously refers to several other statutes with which the 
grantee must comply.104 One such statute is 42 U.S.C. § 
3789d(c)(l), which states in part: "No person in any State 
shall on the ground of race, color, religion, national origin, or 
sex be . . . denied employment in connection with any 
programs or activity funded in whole or in part with funds 
made available under this chapter."1os In other words, to 
participate in the grant, the evangelical Christian college 
receiving the grant on behalf of its faculty researcher must 
agree to give up its right to hire coreligionists secured by 
Section 702 of the Civil Rights Act.1os Although there may be 

102. See U.S. Dep't of Justice, Office of Justice Programs, 2012 Program Plan: 
Resources for the Criminal Justice, Juvenile Justice and Victims' Services Fields 
(2012), available at http://www.ojp.gov/ProgramPlan/20120JPProgramPlan.pdf. 

103. Office of Juvenile Justice and Delinquency Prevention, 
http://www.ojjdp.gov/ Clast visited September 17, 2012). 

104. 42 U.S.C. § 5672(b) (2006) ("Certain crime control provisions applicable 
Sections 3789d(c), 3789f(a), 3789f(b), 3789g(a), 3789g(d) of this title, shall apply 
with respect to the administration of and compliance with this chapter, except that 
for purposes of this chapter . ... "). 

105. 42 U.S.C. § 3789d(c)(l) (2006). 
106. 42 U.S.C. § 2000(e)-(l) (2006). This provision allo\vs religious organizations 

to discriminate on the basis of religion in their hiring decisions. 
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ways to avoid the impact of this provision, 107 the evangelical 
Christian college and faculty researcher should remain 
vigilant about provisions that could compromise the very 
nature of the institution. Finally with respect to research 
and service grants, some government agencies do not issue 
grants, but rather use procurement contracts to purchase 
goods and services.1os The Bureau of Prisons, for example, 
has several programs of interest to faith-based organizations 
and only uses procurement contracts.100 Executive Order 
11246 provides, however, that every government 
procurement contract must include language prohibiting the 
grantee from engaging in employment discrimination on the 
basis of race, ethnicity, sex, or religion. 110 Therefore, the 
same issue pertaining to embedded provisions in grant 
statutes is also applicable with respect to government 
contracts. 

Bonds, grants, tuition payments. Public funds directly 
supporting private colleges come in various forms, the 
simplest being direct payments to the college for a specific 
secular purpose.111 One such direct payment, the Higher 
Education Facilities Act of 1963, was at issue in Tilton v. 
Richardson.112 This Act authorized the Federal 
Commissioner of Education to provide grants to colleges for 
constructing campus facilities, as long as the college did not 
use the facilities as a place of worship, to house a divinity 
program or school, or to teach religion.113 When taxpayers 

107. The faculty researcher may be able to receive the grant directly or through 
a wholly owned corporation that would then be prohibited from discriminating on 
the basis of religion. 

108. See Danielle Conway·Jones, Rese11I'Ch and Development Deliverables 
under Government Contracts, Grants, Cooperative Agreements and Cradas: 
University Roles, Government Responsibilities and Contractor Rights, 9 COMPUTER 
L. REV. & TECH J. 181, 192 (2004) (explaining procurement contracts). 

109. Federal Bureau of Prisons, How to Do Business with the Bureau of Prisons, 
(September 21, 2012, s:54 PM), http://www.bop.gov/business/how/jsp. 

110. Proclamation No. 11246, 30 Fed. Reg. 12319 (Sept. 28, 1965). 
111. See Mitchell, 530 U.S. at 816 (citing Witters, 747 U.S. at 489). 
112. Tilton v. Richardson, 403 U.S. 672, 674-75 (1971). 
113. Id. at 675 (quoting 20 U.S.C. § 751(a)(2) (1970) (excluding "any facility used 

or to be used for sectarian instruction or as a place for religious worship, or ... any 
facility which . .. is used or to be used primarily in connection with any part of the 
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challenged the constitutionality of grants to Catholic 
colleges, the Supreme Court upheld generally the 
constitutionality of the Act on the basis that it had a secular 
purpose, 114 it did not advance religion, and it did not cause 
excessive entanglement between the government and the 
religious colleges. 115 The Court, in upholding the 
constitutionality of the Act, relied upon the fact that the 
Catholic colleges met the Act's secular conditions by building 
such facilities as libraries and language laboratories.116 

Another way government can aid religious colleges is by 
allowing them to borrow money from government agencies 
at below·market interest rates.117 An example is the South 
Carolina Educational Facilities Authority Act, which 
empowered a state authority to help institutions of higher 
education (including religious colleges) build, finance, and 
refinance projects generally through the issuance of revenue 
bonds.118 The constitutionality of this program was at issue 
in Hunt v. McNair, in which a taxpayer challenged the state 
authority's issuance of revenue bonds so the Baptist College 
at Charleston could complete its dining hall facility. ns The 
Supreme Court again upheld the constitutionality of this 
Act, ruling that it had a secular purpose, it did not have the 
primary effect of advancing religion, 120 and the Act did not 
excessively entangle church and state.121 

A third Supreme Court case that considered direct aid to 
religious colleges was Roemer v. Board of Public Works of 

program of a school or department of divinity'') repealed by Pub.L. No. 92-318, § 
161(b)(2), 86 Stat. 303 (1972). 

114. Id at 678--80 (finding that the secular purpose was for expanding facilities 
to meet the growing demand for higher education). 

115. Id. at 689. 
116. Id. at 681. 

117. Jason M. Hall, Note, Financing Religious Educational Institutions with 
Tax·ExemptPublic Bond Proceeds, 83 B.U. L. REV. 685, 700-02 (2003). 

118. S.C. CODE ANN.§ 59-109-50 (West 2012). 

119. Hunt v. McNair, 413 U.S. 734, 735-36 (1973). 

120. Id at 741, 744-45. Similar to the Higher Education Facilities Act, the 
South Carolina Act prohibited teaching religion and \Vorship in the funded facility 
and the Baptist College at Charleston was not "pervasively sectarian." 

121. Hunt, 413 U.S. at 746. Even though the religiously affiliated college agreed 
to convey the dining hall to the Authority to secure the financing until the loan was 
repaid, the Court did not find excessive entanglement. 
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Maryland. ' 22 In Roemer, the plaintiffs challenged the 
Maryland Sellinger Program that provided grants to in-state 
colleges and universities as long as these institutions did not 
award "primarily theological or seminary degrees" and did 
not put the funds to any sectarian use. 123 The plaintiffs 
claimed that the Sellinger Program was unconstitutional "as 
applied" when the Program funded four Catholic colleges 
that were formally affiliated with the Roman Catholic 
Church, had church representatives on their governing 
boards, employed Catholic chaplains who held worship 
services on campus and encouraged spiritual development, 
opened classes with prayer in rooms containing religious 
symbols, restricted hiring of faculty for religion courses to 
Catholics, and had a Roman Catholic majority of students. 124 

Even with the obvious religious attributes of these colleges, 
a plurality of the Supreme Court ruled that these colleges 
were not "pervasively sectarian."125 

Since Roemer, the Court has not considered another 
Establishment Clause challenge regarding aid to religious 
colleges.126 This Article will skip over the Establishment 
Clause cases that focus on aid to elementary and secondary 
religious schools except for Mitchell v. Helms, which is the 
latest Supreme Court pronouncement on the 
constitutionality of direct aid to religious schools.127 

122. Roemer v. Bd. of Pub.Works of Md., 426 U.S. 736 (1976). 

123. Id. at 741-45. 
124. Roe1ner v. Bd. of Pub. Works of State of Md., 387 F. Supp. 1282, 1287-93 

(D. Md. 1974), affd sub nom. Roemer v. Bd. of Pub. Works of Md., 426 U.S. 736 
(1976). 

125. Id. at 1292; see also Roemer v. Bd. of Pub. Works of Md., 426 U.S. 736, 
758-59 (1976). 

126. See, e.g., Zelman, 536 U.S. at 644; Mitchell, 530 U.S. at 794; Agostini, 521 
U.S. at 208; Mueller v. Allen, 463 U.S. 388, 393 (1983); Comm. for Pub. Educ. & 
Religious Liberty v. Regan, 444 U.S. 646, 648 (1980); see also Jennifer L. Kawicki, 
Note, Scaling the Wall Bet,veen Chul'ch and State: Confronting Issues of Equality 
Stemming from Financing Religiously Affiliated Universities Under Dual 
Federalism, 55 ST. LOUIS U. L.J. 395, 402-03 (2010) (ending section on the 
Supreme Court's interpretation of public aid to religiously affiliated colleges with 
Roemer case). 

127. 530 U.S. 793. 
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A. Mitchell v. Helms (2000) 

Mitchell involved a federal program that provided local 
public school districts with funds for the purchase of 
computers and other educational materials. 12s The program 
required each local school district to divide, on roughly a per 
student basis, the materials between public and nonprofit 
private schools.129 In the Louisiana district at issue, 
approximately 30% of the federal funds went to private 
schools, and most of these schools were Roman Catholic. 130 

Mary Helms, a parent of one of the public school students, 
sued the local district on the grounds that it was subsidizing 
religious schools in violation of the Establishment Clause. is, 

Justice Thomas, writing for himself, the Chief Justice, 
and Justices Scalia and Kennedy, applied the Agostini test 
and focused on the primary effect prong, and particularly 
two components: governmental indoctrination and defining 
recipients by reference to religion. 132 In addressing both of 
these components, Justice Thomas concentrated on the 
"principle of neutrality," in which aid is given to "a broad 
range of groups or persons without regard to their 
religion."133 Justice Thomas noted that if religious groups, 
anti-religious groups, and those apathetic to religion are all 
eligible for the same governmental aid, no one could 
conclude that the government is promoting religious 
indoctrination. 134 In other words, 

128. 
129. 

130. 
131. 
132. 
133. 
134. 

if the government, seeking to further some 
legitimate secular purpose, offers aid on the 
same terms, without regard to religion, to all who 
adequately further that purpose, then it is fair to 
say that any aid going to a religious recipient 

Id. at 803. 
Id. at 802. 

Id. at 803. 
Mitchell, 530 U.S. at 803-04. 
Id. at 808. 
Id. at 809. 
Id. 
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only has the effect of furthering that secular 
purpose.135 

[Vol. 5 

Borrowing a concept from the indirect funding cases, 
Justice Thomas focused on the independent choices of 
individuals: "For if numerous private choices, rather than 
the single choice of a government, determine the distribution 
of aid pursuant to neutral eligibility criteria, then a 
government cannot, or at least cannot easily, grant special 
favors that might lead to a religious establishment."136 

To state this more simply, if a government program 
treats all groups the same, i.e., it is "neutral" as to religion, 
then the government is neither favoring or disfavoring 
religion. 

Justice Souter, writing for three dissenters, identified 
several factors that the Court used in the past in addition to ' 
the neutrality stressed in Justice Thomas' opinion. One such 
factor he identified as "heighten[ing] Establishment Clause 
concern" is the nature of the schools, or more specifically, 
whether the schools integrate faith and learning and are 
therefore "pervasively religious."137 To support his 
argument, Justice Souter cited the Roman Catholic Code of 
Canon Law to show the inseparability of religion and 
education in Roman Catholic schools.1as Based on this 
evidence and "long experience," Justice Souter wrote, 

We have concluded that religious teaching in 
such schools is at the core of the instructors' 
individual and personal obligations ... and that 
individual religious teachers will teach 
religiously .... As religious teaching cannot be 
separated from secular education in such schools 
or by such teachers, we have concluded that 
direct government subsidies to such schools are 
prohibited because they will inevitably and 
impermissibly support religious indoctrination.139 

135. Id. at 810 (citation omitted). 

136. Mitchell, 530 U.S. at 810. 
137. Id. at 885 (Souter, J., dissenting). 
138. Id.at 886 n.6 (Souter, J., dissenting). 
139. Id. at 886-87 (footnote and citations omitted) (Souter, J., dissenting). 
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Justice Thomas, in response, assailed Justice Souter's 
defense of the pervasively sectarian test. Justice Thomas 
noted first that the relevance of the test has been in sharp 
decline, in that the Court had not invalidated any school aid 
program since 1985.14° Secondly, Justice Thomas contended, 

The religious nature of a recipient should not 
matter to the constitutional analysis, so long as 
the recipient adequately furthers the 
government's secular purpose. If a program offers 
permissible aid to the religious (including the 
pervasively sectarian), the areligious, and the 
irreligious, it is a mystery which view of religion 
the government has established, and thus a 
mystery what the constitutional violation would 
be."141 

In fact, Justice Thomas added, use of the pervasively 
sectarian test demonstrated "special hostility for those who 
take their religion seriously, who think that their religion 
should affect the whole of their lives, or who make the 
mistake of being effective in transmitting their views to 
children."142 

Justice Thomas further maintained that the pervasively 
sectarian test's inquiry into the recipient's religious views 
was unnecessary and offensive.143 Justice Thomas for the 
plurality found "profoundly troubling" the "trolling through 
a person's or institution's religious beliefs" required by the 
pervasively sectarian test. 144 Citing previous cases, Justice 
Thomas noted that the use of the pervasively sectarian test 
collided with "our decisions that have prohibited 
governments from discriminating in the distribution of 
public benefits based upon religious status or sincerity."145 

140. Id. at 826. 
141. Mitchell, 530 U.S. at 827 (citation omitted). 
142. Id. at 827-28. 
143. Id. at 828. 
144. Id. 
145. Id. 
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Finally, Justice Thomas cited the deplorable history that 
surrounded the pervasively sectarian test. 146 He noted, for 
instance, the anti-Catholic bias that led to the near passage 
of the Blaine Amendment, which would have deprived public 
aid to "sectarian" (code for "Catholic") schools.147 Justice 
Thomas concluded, "In short, nothing in the Establishment 
Clause requires the exclusion of pervasively sectarian 
schools from otherwise permissible aid programs, and other 
doctrines of this Court bar it. This doctrine, born of bigotry, 
should be buried now ."148 

Justice O'Connor's concurrence in Mitchell, which 
controls the case, 149 did not expressly agree with Justice 
Thomas' assertion that the pervasively sectarian test was 
now dead and buried. 150 Yet, as noted by Justice Thomas in 
his plurality opinion,151 Justice O'Connor's failure to acl.dress 
the pervasively sectarian test is important in itself, since a 
significant portion of the federal funds at issue went to 
Catholic schools.152 In other words, Justice O'Connor knew 
from the record that Catholic schools benefited from this 
federal program, and she purposely avoided use of the 
pervasively sectarian test in determining the 
constitutionality of the aid. 153 In short, by joining the 

146. Mitchell, 530 U.S. at 828. 
147. Id 
148. Id. at 829. 
149. Justice Thomas wrote for four members of the Court which, of course, does 

not constitute a majority of the nine justices. Therefore, Justice O'Connor's more 
narrow concurring opinion, in which Justice Breyer joined, controls in the case. 
See Marks v. United States, 430 U.S. 188, 193 (1977). For an in depth analysis of 
Justice O'Connor's concurring opinion, see Daniel K. Storino, Note, Resurrecting 
the Faith-Based Plan: Analyzing Government Funding for Religious Social Service 
Gmups, 79 NOTRE DAME L. REV. 389, 417-26 (2003). 

150. This reluctance by Justice O'Connor to pronounce dead the pervasively 
sectarian test in Mitchellhas caused confusion among the lower courts over the last 
decade. See Davids, sup1·a note 2, at 93-103. 

151. Mitchell, 530 U.S. at 827 n.13 (plurality opinion). 

152. Id. at 803. 
153. See id. at 827. Justice O'Connor followed the same pattern of silence in her 

majority opinion in Agostini Agostini v. Felton, 521 U .8. 203 (1997). Again, 
Justice O'Connor knew that the schools benefiting from the remedial education 
programs were pervasively sectarian, but she again refused to apply this test. The 
8th Circuit Court of Appeals panel on which she sat in Americans United for 
Separation of Church & State Fund, Inc. v. Prison Fellowship Ministries used the 
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judgment and upholding the aid to Catholic schools typically 
found pervasively sectarian, Justice O'Connor effectively 
''buried the test" with the plurality. 

Perhaps more importantly, Justice O'Connor joined the 
Thomas plurality in explicitly rejecting the presumption of 
the pervasively sectarian test that schools which integrate 
faith and learning "necessarily," "inescapably," or 
"inevitably" divert their public funds to pay for "religious 
indoctrination."154 Rather than presuming an 
unconstitutional diversion of aid, Justice O'Connor reversed 
the presumption and decided government officials and 
employees of religious organizations would act in "good 
faith" and comply with all program rules. 155 Therefore, to 
overcome this new presumption of compliance, "plaintiffs 
must prove that the aid in question actually is, or has been, 
used for religious purposes[,]"156 and the aid must be more 
than de minimis.157 

The presumption that religious schools will divert public 
aid to religious uses is the heart and soul of the pervasively 
sectarian test. If a plaintiff must prove that the religious 
school actually diverted funds from a textbook program to 
purchase Bibles or hymnals for use in worship services, the 
focus is on the use of the funds and the activities it supports 
and not the nature of the school. Rather than denying all 
aid to religious schools for instructional material since such 
aid would free up money to pay salaries of Bible teachers, 
Justice O'Connor and the plurality eliminated the 

same strategy, criticizing Chief Judge Pratt's use of the test and discarding it 
completely in favor of an Agostini analysis. Ams. United, 509 F.3d at 414 (8th Cir. 
2007). In all instances (Agostini, Mitchell, and Americans United), religious 
institutions meeting the criteria of "pervasively sectarian" received aid, and in each 
instance there was silence as to the character of the religious institution. The focus 
\Vas rather on the conduct using the aid; that is, whether the aid itself led to 
government-subsidized religious activity. 

154. · Id at 850-56 (quoting Wolman v. Walter, 433 U.S. 229, 250 (1977), 
ove1TUled by Mitchell, 530 U.S. 793; Meek v. Pittenger, 421 U.S. 349, 366 (1973), 
overruled by Mitchell, 530 U.S. 793). 

155. Id. at 863-64. 
156. Mitchell, 530 U.S. at 857. 
157. See id. at 864 (rejecting evidence of actual diversion as de minimis); see 

also id. at 861 (rejecting claim that "government must have a fail-safe mechanism 
capable of detecting anyinstance of diversion"). 
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presumption of unconstitutionality based on the religiosity 
of the school.168 The focus is now "entirely on the content of 
the aid and restrictions on its use, rather than on the 
character of the aid-receiving institutions."159 

To simplify this complex case, four members of the Court 
(Justices Thomas, Kennedy, Scalia, and Chief Justice 
Rehnquist) would approve of government aid to religious 
schools so long as this aid is secular in nature and is 
distributed on a neutral basis, or without favoritism shown 
to the religious institutions.160 Once the aid is received, the 
institution can use it for whatever the institution deems 
most needed.t6t Two members of the Court (Justices 
O'Connor and Breyer) agreed with the requirements that 
the aid must be secular and distributed on a neutral basis.162 

They would further require, however, that the religious 
school not divert the aid intended for secular purposes 
(teaching "secular" classes) to religious purposes (for 
example, worship or teaching Bible classes).163 These two 
members would, however, also require that those plaintiffs 
objecting to the aid bear the burden of proving actual 
diversion to religious purposes.164 Finally, the three 
dissenters (Justices Souter, Stevens, and Ginsburg) would 
continue banning aid to religious schools, since the schools 
cannot separate secular and religious uses of the aid.166 

Having discussed the status of Supreme Court 
jurisprudence on the Establishment Clause and the 

158. See id. at 809 (plurality opinion); id. at 863-64 (O'Connor, J., concurring). 
This adds to the burden a plaintiff must carry in this type of litigation. Finding 
proof about the religiosity of the institution is far easier to obtain than performing 
a forensic accounting to prove actual diversion of public money to religious 
purposes. 

159. IRA C. LUPU & ROBERT W. TUTTLE, GOVERNMENT PARTNERSHIPS WITH 
FAITH-BASED SERVICE PROVIDERS: THE STATE OF THE LAW 23(2002). 

160. Mitchell, 530 U.S. at 816. 
161. Id. at 820. 
162. Id. at 846 (O'Connor, J., concurring) (citing Agostini v. Felton, 521 U.S. 

203, 231 (1996)). 
163. Id. at 857 (O'Connor, J., concurring) (citing Meek v. Pittenger, 421 U.S. 

349, 361-62 (1974); Bd. of Educ. of Cent. Sch. Dist. No. 1 v. Allen, 392 U.S. 236, 248 
(1967). 

164. Id. (O'Connor, J., concurring). 
165. Id. at 877-78 (Souter, J., dissenting). 
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important pervasively sectarian test, the following will now 
examine Establishment Clause cases involving aid to 
evangelical Christian colleges. Since these direct funding 
cases fall into two categories, the first line of cases will focus 
on low-interest construction loans typically funded through 
government agencies, and the second line of cases will look 
at tuition or other grants made directly to evangelical 
Christian colleges. 

B. Bonds · St. Mary, St. Teresa, and Bethel Colleges 
{Minnesota 1975) 

Minnesota law permitted the Minnesota Higher 
Education Facilities Authority to issue tax-exempt revenue 
bonds166 to finance or refinance buildings (e.g., residence 
halls, dining facilities, student unions, etc.) on college 
campuses as long as the colleges were accredited, 
nonsectarian, nonprofit, 167 and the buildings financed with 
the bonds were not used for religious instruction, worship, or 
primarily in connection with a divinity school.168 This 
Minnesota law further required the college receiving the 
financing to pay all expenses of the bond and to convey the 
financed building to the Authority until the bonds were paid, 
after which the Authority would convey the building back to 
the college.169 The Authority could inspect the colleges 
receiving financing in order to ensure compliance with the 
prohibitions on using the buildings for religious instruction, 
worship, or as a divinity school home.170 

Three religiously affiliated colleges applied for financing 
as a result of this law.171 The North Central Association of 
Colleges and Secondary Schools accredited all three, and the 
Authority found that the colleges were nonprofit 

166. Minn. Stat. §§ 136A.29 subdiv. 9 (amended 2010), 136A.39 (amended 1983) 
(1974). 

167. Minn. Higher Educ. Facilities Auth. v. Hawk, 232 N.W.2d 106, 107 CMinn. 
1975); Minn. Stat. § 136A.28(e). 

168. Minn. Stat.§§ 136A.28(b),(e)(amended 1995). 

169. Hawk, 232 N.W.2d at 108. 
170. Id. 
171. Id. at 107-08. 
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institutions.172 The articles of incorporation of St. Mary's 
College required the president and one-third of the 
governing board to be members of the Christian Brothers, 
the bylaws of the College of St. Teresa required at least one
third of the governing board to be members of a local 
Catholic order, and the Baptist General Conference owned 
Bethel College.173 This board membership and ownership, 
however, had little practical effect on course instruction. 174 

The Authority found 
the colleges to be nonsectarian; that students are 
admitted without discrimination; that enrolled 
students are not excluded, expelled, limited, or 
otherwise discriminated against because of race, 
color, creed, or national origin; that chapel 
attendance is not required; that they do not 
promulgate any distinctive religious doctrines, 
creeds, or tenets of any particular religious sect; 
that all courses of study, including courses in 
religion and theology are taught according to the 
requirements of the subject matter and the 
instructor's concept of professional standards.175 

The Authority further found acceptable the proposed 
construction projects. St. Teresa planned to refinance its 
library, service center, and residence hall and to renovate its 
dining hall kitchen.176 St. Mary's planned to refinance its 
college center building, which housed a dining hall, snack 
bar, TV room lounge, post office, meeting rooms, music 
listening room, student government offices, barber shop, and 
campus store.177 Bethel planned to refinance an academic 
complex, including classrooms, a fine arts center, a learning 
resources center, and a physical education center.178 

172. Id. at 108 nn.9-11. 

173. Id. 
174. Hawk, 232 N.W.2d. at 109. 

175. Id 
176. Id. at 109 n.12. 
177. Id. 
178. Id. 
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The Authority approved the projects and directed the 
defendant, its secretary, to sign the bond agreements with 
the colleges and publish notices of the bond sales. 179 When 
bond counsel advised the defendant that the bond sale was 
unconstitutional, the Authority brought a declaratory 
judgment action to determine this issue.180 The trial court 
ruled in favor of the Authority, and the defendant appealed 
to the Minnesota Supreme Court whether the bond issuance 
violated either the Minnesota or Federal Constitutions.181 

The Minnesota constitutional prov1s10ns allegedly 
prohibited the use of public indebtedness for issuing bonds, 
prohibited the State from incurring expenses for issuing 
bonds, and barred the State from spending "public money" to 
support schools in which "distinctive doctrines, creeds or 
tenets of any particular Christian or other religious sect are 
promulgated or taught."1s2 Relying on Hunt v. McNair, 183 the 
Minnesota Supreme Court found no violation of the 
Minnesota Constitution because there was no public money 
involved in these bond issues.1s4 These bonds were "conduit" 
bonds similar to the ones South Carolina used in Hunt.iss 
The fact that a public agency issued these bonds did not 
result in the bond proceeds becoming "public funds;" the 
bonds were private funds simply making use of the favorable 
tax treatment afforded by the State.1ss Similarly, citing both 
Hunt and Tilton, the court concluded that the bond issues 
did not violate the Establishment Clause, especially in light 
of the less constitutionally dangerous proposition of 
providing public aid to colleges rather than elementary and 
high schools.187 

179. Hawk, 232 N.W.2d. at 110. 

180. Id 
181. Id 
182. MINN. CONST. art.13, § 2. 

183. Hawk, 232 N.W.2d at 113. 

184. Id. at 112. 

185. Id. at 111. 

186. Id at 110-12. 

187. Id. at 113-14. 
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C. Bonds· Arkansas College (Arkansas 1985) 

Prior to 1985, Arkansas' Independence County's Public 
Health and Education Facilities Board proposed issuing 
bonds to finance construction improvements at Arkansas 
College, now known as Lyon College, in Batesville, 
Arkansas.1ss A taxpayer filed suit contesting the 
constitutionality of issuing these bonds to an institution of 
higher education affiliated with the Presbyterian Church.1ss 

In determining whether the bonds complied with the 
Lemon Test, the Arkansas Supreme Court reviewed the 
facts of the case and found that although Arkansas College 
was related to the Presbyterian Church,190 and although the 
campus had a chapel with a minister employed by the 
college, and although it had a three· hour required course 
called "Introduction to the Bible," the college was otherwise 
a typical, small liberal arts college.191 Moreover, only 7.5% of 
its student body was Presbyterian, compared to Hunt's 60% 
of Baptist students. In light of the secular purpose of the 
legislation, the court concluded that Arkansas College was 
not pervasively sectarian.192 

D. Bonds· Liberty University (Virginia 1991) 

In 1989, the Industrial Development Authority of the 
City of Lynchburg (IDA) approved the issuance of $60 
million in bonds to enable Liberty University, founded by 
Rev. Jerry Falwell, to construct educational and 
administrative facilities in Lynchburg.193 Pursuant to 
Virginia law, IDA filed a lawsuit to validate the proposed 
bond issue.194 Certain taxpayers objected, and the district 

188. Cortez v. Independence Cnty., 698 S.W.2d 291 <Ark. 1985). 
189. Id. at 292. 
190. Id. at 293. 
191. Id. 
192. Id. at 294. 
193. Habel v. Indus. Dev. Auth., 400 S.E.2d 516, 517 (Va. 1991). 
194. Id. at 517-18. 
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court held a hearing in which it validated the bonds. 195 The 
taxpayers appealed this decision to the Virginia Supreme 
Court and argued on appeal that the bonds violated the 
Establishment Clause of the First Amendment.196 More 
specifically, they argued that the bond issue had the 
primary effect of advancing religion, since the aid 
presumptively furthered religion "when it flows to an 
institution in which religion is so pervasive that a 
substantial portion of its functions are subsumed in the 
religious mission .... "197 

The Virginia Supreme Court recognized that the U.S. 
Supreme Court in Hunt, Tilton, and Roemer had approved 
similar financing for other church-related colleges. 1ss The 
court noted, however, that the church-related college in 
Hunt had no religious qualifications for faculty membership 
or student admission, and that in Tilton, none of the church· 
related colleges had compulsory attendance at chapels, and 
all schools ascribed to academic freedom for professors.199 

In contrast to these facts, Liberty required attendance at 
six weekly religious services for both students and faculty, 
required faculty members to abide by Liberty's doctrinal 
statements (found in a Statement of Faith) in teaching 
courses and publishing articles, and required students to 
participate in Christian service projects each semester in 
addition to attending the chapel services.200 Reviewing these 
facts in light of the U.S. Supreme Court's holdings in Hunt, 
Tilton, and Roemer, the court concluded that Liberty was a 
"pervasively sectarian" institution and therefore ineligible to 
receive money through the bond issues. 201 

195. Indus. Dev. Auth. v. Lynchburg Taxpayers, 19 Va. Cir. 198, 202 (1990). 
196. Brief for Appellant at 3, Habel v. Indus. Dev. Auth., 400 S.E.2d 516 (Va. 

1991) (No. 900482). 
197. Id at 34. 
198. Habel, 400 S.E.2d at 519. 
199. Id 
200. Id at 520-23 (app.). 
201. Id. at 519. 



46 Regent Journal of Law & Public Policy [Vol. 5 

E. Bonds - Regent University (Virginia 2000) 

The Virginia Supreme Court had an opportunity to 
review its decision in Habel nine years later when it 
considered the constitutionality of bonds for Regent 
University, founded by Rev. Pat Robertson.202 Regent 
proposed to use these bonds for refinancing student housing 
and building a facility in northern Virginia that would house 
its graduate schools (i.e., Law, Business, Government, 
Divinity, Psychology & Counseling, Leadership, 
Communication & the Arts, and Education).2oa When the 
Virginia College Building Authority (VCBA) sought judicial 
validation for the revenue bonds, Barry Lynn, the executive 
director of the Americans United for Separation of Church 
and State, and others contested the validation.204 After 
conducting a hearing, the state court refused to validate the 
bonds, holding that Regent was a pervasively sectarian 
institution with the primary purpose of religious training 
and therefore ineligible to participate in the bond 
program.205 On appeal, the Virginia Supreme Court returned 
to the question of whether the issuance of revenue bonds for 
the benefit of Regent violated the Establishment Clause.206 

The Virginia Supreme Court noted that in the 
intervening nine years since its Habel decision, the U.S. 
Supreme Court had substituted the two-part Agostini Test 
for the three-part Lemon Test and that the "primary effect" 
prong now had four components: whether the aid (a) results 
in governmental indoctrination, (b) defines recipients by 
reference to religion, (c) creates excessive entanglement, and 
(d) constitutes government endorsement.207 Perhaps more 
importantly, the Virginia Supreme Court noted that the U.S. 
Supreme Court plurality in Mitchell v. Helms had heavily 

202. Va. Coll. Bldg. Auth. v. Lynn, 538 S.E.2d 682, 683 (Va. 2000). 
203. Id. at 684; Appellant's Opening Brief at 4, Va. Coll. Bldg. Auth. v. Lynn, 

538 S.E.2d 682 (Va. 2000). 
204. Lynn, 538 S.E.2d at 684. 

205. Id. 
206. Id. at 689. 
207. Id. at 692. 
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criticized the "pervasively sectarian test" upon which the 
Virginia Supreme Court had relied in the Liberty University 
case.208 

The court reviewed in detail the question of whether the 
"pervasively sectarian" test survived Mitchell. The court 
noted that the U.S. Supreme Court had found no 
Establishment Clause violation in many cases involving aid 
to "pervasively sectarian" parochial schools.209 Because of 
such approval, the plurality in Mitchell concluded that the 
time when the pervasively sectarian test mattered was 
"thankfully long past."210 The Virginia Supreme Court noted, 
however, that "without a fifth vote to command a majority, 
the plurality's obituary for analysis of pervasive 
sectarianism may be premature. The concurrence of Justice 
O'Connor, joined by Justice Breyer, suggests that the 
consideration of an institution's pervasively sectarian 
nature, although limited in impact, remains appropriate."211 

In analyzing Justice O'Connor's concurrence, the 
Virginia Supreme Court noted her agreement with the 
plurality about the importance of neutrality, private choices, 
and secular content in determining the constitutionality of 
aid to pervasively sectarian schools.212 Justice O'Connor 
added, however, other factors to consider in this regard. 
These factors included "whether the aid is supplemental to 
regular curricula, whether state funds reach religious 
school's coffers, whether the aid is actually diverted to 
religious activities, and whether the aid constitutes an 
endorsement of religion."213 The Virginia Supreme Court 
concluded: 

Upon consideration of Agostini, the plurality and 
concurring opinions in Mitchell, and the several 
cases cited above, we conclude that both the 
nature of the aid and the nature of the 

208. Id. at 693. 
209. Lynn, 538 S.E.2d. at 694-95. 

210. Mitchell v. Helms, 530 U.S. 793, 826 (2000). 
211. Lynn, 538 S.E.2d at 693. 

212. Id at 694. 
213. Id. 
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institution receiving that aid must be 
appropriately considered and balanced to 
determine whether the Establishment Clause 
prohibits a particular school aid program. 214 

[Vol. 5 

Since the nature of the institution remains important, the 
pervasively sectarian test remains viable. 

With respect to the pervasively sectarian test, the 
Virginia Supreme Court stated: 

Assessment of whether an institution is 
pervasively sectarian requires consideration of 
"a general picture of the institution, composed of 
many elements." Although the Supreme Court 
has relied on several common factors in making 
this determination, no one distinct formula has 
emerged. In identifying characteristics of a 
pervasively sectarian institution, the Court has 
considered: (1) whether the institution is 
formally affiliated with a church and the amount 
of institutional autonomy it enjoys apart from 
the church with which it is affiliated; (2) whether 
one of the purposes of the institution is the 
indoctrination of religion and whether the 
institution's activities reflect such a purpose or 
exert dominating religious influence over the 
academic curriculum; (3) whether the institution 
reflects an atmosphere of academic freedom; (4) 
the institution's policy on classroom prayer or 
other evidence of religion entering into elements 
of classroom instruction; (5) the existence and 
utilization of religious qualifications for faculty 
membership or student admission; and (6) the 
religious composition of the student population 
and faculty.215 

In concluding that Regent was pervasively sectarian, the 
court looked to the following factors: (a) The Christian 
Broadcasting Network, a para-church organization with a 
Christian mission, created Regent, appoints its Trustees, 

214. Id. at 695. 
215. Id. at 697 (footnotes and citation omitted). 
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and has provided substantial financial support; (b) Regent 
has a Statement of Faith to which its faculty and staff must 
ascribe; (c) Regent's self-description as "a graduate 
institution that exists to bring glory to God the Father and 
His Son Jesus Christ through the work of the Holy Spirit;" 
(d) Regent's mission, which is "to provide an exemplary 
graduate education from biblical perspectives to aspiring 
servant leaders in pivotal professions and to be a leading 
center of Christian thought and action;" (e) Regent's vision, 
which is "through [their] graduates and other scholarly 
activities . . . provide Christian leadership in transforming 
society by affirming and teaching principles of truth, justice 
and love as described in the Holy Scriptures, embodied in 
the person of Jesus Christ, and enabled through the power 
of the Holy Spirit;" CO Regent's admission standards that 
require a clergy recommendation and ask the applicant 
whether he or she has "made a meaningful personal 
commitment to Jesus Christ;'' and (g) Regent's 
encouragement (but not requirement) of students and 
faculty to attend chapel.216 

Although the Virginia Supreme Court's determination 
that Regent was "pervasively sectarian" would have 
concluded a "typical" public aid case involving taxpayer 
money (or goods paid with taxpayer funds) flowing directly 
to the religious institution, the public aid here was not 
"typical."217 Because the nature of the public aid determined 
the outcome of this case, an analysis of this aid is important. 

The aid provided here by the VCBA to Regent was in the 
form of financing at a lower interest rate than Regent would 
have obtained if it financed its building construction through 
conventional means.21s That is, assuming that Regent could 
borrow money at 5% from a bank to construct a building, 
VCBA would loan money to Regent at 4% because its bonds 
were exempt from federal and state income taxes and were 
therefore more attractive to investors at a lower rate than a 
bank certificate of deposit. Regent was thus merely making 

216. Id. at 684-86, 698. 
217. See id. at 698. 
218. Lynn, 538 S.E.2d at 698. 
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use of the State's ability to borrow money at a lower interest 
rate because the bond was tax-exempt. 

Importantly for the Virginia Supreme Court, as it was 
for the U.S. Supreme Court in Hunt v. McNair, the money 
VCBA loaned to Regent was not public taxpayers' money. 
Rather, it was the money of private investors who had 
bought bonds issued by the Building Authority.219 According 
to the terms of the bonds, if Regent defaulted on its 
obligations to the Authority, the Authority was not obligated 
to pay the bondholders. The only recourse of the bondholders 
in the event of default was the university.220 Moreover, 
Regent was responsible for paying the expenses of the state 
authority for issuing the bond.221 The State, therefore, had 
no liability if Regent reneged and no expenses with respect 
to the Regent bond.222 The State was a "mere conduit" for 
money invested by private investors and loaned to Regent.223 

The Virginia Supreme Court further noted that 
Regent receive[d] these funds because of the 
genuinely independent choices of investors. Only 
the purchase money of private investors flow[ed] 
to Regent. If no private investors purchase[d] 
bonds issued on behalf of Regent, no funds flowed 
to Regent. Thirty-five such bond issues preceded 
the proposed bond issue on behalf of Regent. An 
investor's choice between VCBA bond issues[,] or 
between VCBA bonds and other securities[, was] 
a choice presumably based upon market factors 
and personal circumstances. In any event, such a 
choice cannot be attributed to state decision 
making.224 

In summary, the Virginia Supreme Court found Regent 
to be a pervasively sectarian institution. The form of aid, 

219. Id. 
220. Id. at 687. 

221. Id. 
222. Id. 
223. Id. at 696 (It should be noted that these funds were available to all 

qualifying institutions of higher education without regard to church or religious 
affiliation). 

224. Id. at 698-99. 
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however, was private investment rather than taxpayer 
money, and therefore the aid did not result in government 
indoctrination. It did not define recipients by reference to 
religion, nor did it constitute an endorsement of religion. 
The bond issue therefore satisfied the Establishment Clause 
with the sole exception of the divinity school.225 

The opinion of the Virginia Supreme Court was not 
unanimous. Two justices concurred in part and dissented in 
part, stating that the mission and vision of Regent to 
transform society for the glory of God not only classified the 
schools as pervasively sectarian but also ineligible to receive 
funds through the public agency.225 

F. Bonds -David Lipscomb University (2002) 

The Sixth Circuit examined the post-Mitchell vitality of 
the pervasively sectarian test in Steele v. Industrial 
Development Board.227 This case involved a bond issue for 
David Lipscomb University, a private religious college 
affiliated with the Churches of Christ.228 In response to the 
defendants' claim that the pervasively sectarian test did not 
survive Mitchell, the district court stated that because 
neither Justice O'Connor nor Justice Breyer joined in any 
part of the Mitchell plurality, the test remained.229 The 
district court declared that it "w[ould] not abandon a 
recognized and applicable test under Establishment Clause 
jurisprudence unless and until the Supreme Court has 
clearly determined that it is no longer a valid approach."230 

The district court then examined thirteen areas to 
determine whether David Lipscomb University was 
"pervasively sectarian" and thus whether a public bond issue 
for its benefit would violate the Establishment Clause. 

225. Id. at 699. 
226. Id at 700 (I(oontz, J., dissenting). 

227. 301 F.3d 401 (6th Cir. 2002). 
228. Id at 402. 

229. Steele v. Indus. Dev. Bd.,117 F. Supp. 2d 693, 706 (M.D. Tenn. 2000), rev'd 
301 F.3d 401 (6th Cir. 2002). 

230. Id at 707. 
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These areas included whether the school assured academic 
freedom to its professors, whether a church sponsored the 
school, and whether the school taught religious doctrine. 231 

After reviewing the thirteen factors, the district court ruled 
that although Lipscomb taught a wide variety of secular 
courses, the University was nevertheless "pervasively 
sectarian'' and that any public funds flowing to it violated 
the Establishment Clause.232 

The Sixth Circuit Court of Appeals, in a split decision, 233 
reversed the district court and held that the proposed 
revenue bonds issued to the university were constitutional 
as they were "part of a neutral program to benefit 
education ... and confer[red] at best only an indirect benefit 
to the school .... "234 

Like the Virginia Supreme Court, the Sixth Circuit ruled 
that the "nature of the aid'' determined the outcome of the 
case.230 In this regard, the court noted that the government 
agency "provides pass-through or conduit financing services 
to a wide variety of nonreligious and religious nonprofit 
organizations," including: secular and religious colleges, low-

231. Id. at 709-10. Other factors included whether: the college restricted 
religious teaching, a church elected the board of trustees, a church approved 
financial transactions, the student population had a greater percentage of 
membership in one church than the local population, the college curriculum 
required religion classes, classes began with prayer, the college admitted students 
based on religion, the college mandated attendance at religious activities, the 
college compelled obedience to a doctrine of faith, the college took other actions to 
propagate a particular religion. 

232. Id. at 715-16. 
233. Steele v. Indus. Dev. Bd., 301 F.3d 401, 417 (6th Cir. 2002) (Clay, J., 

dissenting). Judge Clay would have affirmed the trial court's findings and decision. 
234. Id. at 416--17. Though the Sixth Circuit reversed the district court's 

holding, the court did not disagree with the lower court's opinion regarding the 
pervasively sectarian test. The court stated that while "[t]he vitality of the 
pervasively sectarian test is questionable[,] ... there is no single part of any opinion 
that commands the support of a majority of the Court[,]" and therefore "the only 
binding precedent of Mitchell is the holding."Id. at 408. In other words, since 
Mitchell was a plurality opinion, the lower courts remain bound by pre· Mitchell 
law as to the pervasively sectarian test, particularly since the Supreme Court has 
stated that lower courts must treat prior Supreme Court decisions as controlling 
until the Supreme Court overrules them: "It is for the Supreme Court, not this 
Court, to jettison the pervasively sectarian test, which it has not done."Id. at 408-
09. 

235. Id. at 409. 
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income housing projects, retirement centers, a Jewish 
community center, a YMCA facility, and even the Country 
Music Hall of Fame.236 The court further noted that the 
institution seeking a tax exempt bond must locate 
exclusively private lenders for the funds, the bond 
purchasers can only seek repayment from Lipscomb, and no 
government money is involved at all.237 The only monetary 
effect on the government is a potential loss of tax revenue, 
since investors purchase tax-exempt bonds rather than 
taxable investments. 2as 

Finally, the court stated in a footnote that its focus on 
the nature of the aid, and its outcome in this case, was 
consistent with judicial decisions in the following states that 
concluded that the issuance of bonds did not result in direct 
aid to religious schools: Massachusetts,239 Vermont,2,0 
Florida,241 Illinois,242 California,243 Minnesota,244 
Washington,245 Arkansas,246 Virginia,247 and South 
Carolina. 24s 

236. Id. at 410, 413. 

237. Id. at 413. 
238. Id. 
239. Opinion of the Justices, 354 Mass. 779, 236 N.E.2d 523, 526-27 (1968). 
240. Vt. Educ. Bldgs. Fin. Agency v. Mann, 247 A.2d 68, 72 (Vt. 1968) app. 

dism'd, 396 U.S. 801 (1969). 

241. Nohrr v. Brevard Cnty. Educ. Facilities Auth., 247 So.2d 304, 307-09 (Fla. 
1971). 

242. Cecrle v. Ill. Educ. Facilities Auth., 288 N.E.2d 399, 401 (Ill. 1972). 
243. Calif. Educ. Facilities Auth. v. Priest, 526 P.2d 513, 515, 520 (Cal. 1974). 

244. Minn. Higher Educ. Facilities Auth. v. Hawk, 232 N.W.2d 106, 111 CMinn. 
1975). 

245. Wash. Higher Educ. Facilities Auth. v. Gardner, 699 P.2d 1240, 1243, 
1245-46 (Wash. 1985). 

246. Cortez v. Independence Cnty., 698 S.W.2d 291, 292 CArk. 1985). 
247. Va. College Bldg. Auth. v. Lynn, 538 S.E.2d 682, 698 (Va. 2000). 
248. Durham v. McLeod, 192 S.E.2d 202, 203-04 (S.C. 1972), app. dism'd for 

want of a sub'l fed'l question, 413 U.S. 902 (1973). 
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G. Bonds -Asuza Pacific University and California Baptist 
University (California 2007) 

Like the Virginia and Tennessee bonds at issue in the 
Regent University and David Lipscomb University cases, the 
California bonds at issue here were nonrecourse against the 
state and involved private funds rather than taxpayer 
funds.249 Similarly, the California Bonding Authority's role 
was to provide access to favorable tax treatment for the 
bondholders and therefore lower interest costs for the 
schools borrowing the funds.250 Unlike the Virginia and 
Tennessee courts, however, the California Supreme Court 
did not rule that the nature of the aid determined the aid's 
constitutionality. 

As a condition for getting the California bond, Azusa 
Pacific and California Baptist had to sign an agreement 
promising not to use the funded facility for religious 
instruction, worship, or in connection with a divinity school. 
The agreement also gave the trustee of the bond access to 
the facility to ensure the school kept these promises.251 Each 
of the colleges planned to use the money for the construction 
or renovation of residence halls, dining facilities, classrooms, 
administrative offices, a mail center, or athletic facilities.2°2 

Rather than looking at the nature of the aid, the 
California Supreme Court looked at the nature of the schools 
to determine whether they were "pervasively sectarian" and 
therefore unable to receive state assistance. The court found 
that both California Baptist and Azusa Pacific were religious 
organizations operating private schools. California Baptist 
had no statement of faith, but it generally required its 
faculty members to follow the school's theological views and 
adhere to the Christian faith. Azusa Pacific described itself 
as: 

249. Cal. Statewide Cmtys. Dev. Auth.v. All Pers. Interested in Matter of 
Validity of Purchase Agreement, 152 P.3d 1070, 1072 (Cal. 2007). 

250. Id. at 1073. 
251. Id. at 1075. 
252. Id. at 1089. 
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an evangelical Christian community of disciples 
and scholars who seek to advance the work of 
God in the world through academic excellence in 
liberal arts and professional programs of higher 
education that encourage students to develop a 
Christian perspective of truth and life. Student 
applicants are expected to "exhibit moral 
character in harmony" with the University's 
purpose.253 

55 

In 2002, the Authority approved the issuance of revenue 
bonds to fund campus improvements at both universities, 
and it then filed lawsuits seeking judicial validation of the 
bonds. 254 The trial court held the bonds violated the 
California Constitution, the appellate court affirmed, 255 and 
the Authority appealed to the California Supreme Court.256 

The question before the California Supreme Court was 
whether the bonds issued to the Christian schools violated 
either the California or Federal Constitutions.257 

253. Id. at 1075. 
254. Id. at 1074. 
255. Id. at 1072. 
256. Id. at 1074. 
257. Id. at 1076, 1083-85. Regarding the California Constitution, the court 

applied the following four-part test: 
(1) The bond program must serve the public interest and provide no 
more than an incidental benefit to religion; (2) the program must be 
available to both secular and sectarian institutions on an equal 
basis; (3) the program must prohibit use of bond proceeds for 
"religious projects"; and (4) the program must not impose any 
financial burden on the government. 

Id at 1077. The court found that the proposed bonds met the last three parts of this 
test. It found that the program aided both secular and religious colleges, the 
Agreements governing the bonds adequately prohibited the use of the funded 
facilities for religious worship or use by divinity students, and the government had 
no financial burden since private investors were using their money to finance the 
bonds, and the recipient schools paid interest and all expenses. Id. at 1077-78. 

Regarding the first element of the test ( whether the bond serves a public 
interest and provides only an incidental benefit to religion), the California Supreme 
Court decided it needed more evidence, since the colleges in this case were 
"pervasively sectarian" schools that provided a religious perspective when teaching 
secular subjects. The court, therefore, remanded the case to the trial court to learn 
(1) if the two evangelical Christian colleges offered a broad curriculum in secular 
subjects, and (2) whether the colleges' secular classes provided information neutral 
with respect to religion. Id. at 1072. 
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Regarding the Federal Establishment Clause claim, the 
California Supreme Court observed the following: First, the 
most factually similar case to this one was Hunt v. McNair, 
which involved a public bond for the Baptist College of 
Charleston.258 In Hunt, the U. S. Supreme Court found no 
violation of the Establishment Clause, but the Court 
cautioned that a similar bonding program could advance 
religion (and thereby violate the Establishment Clause) if 
the bond proceeds went to a pervasively sectarian 
institution.259 Secondly, cases more recent than Hunt 
demonstrate that the U. S. Supreme Court would approve 
public bond programs even if they benefited pervasively 
sectarian schools.2so Thirdly, the U. S. Supreme Court has 
not invalidated a public program benefiting a pervasively 
sectarian institution since 1985.261 

The California Supreme Court then applied the Agostini 
Test determining, first of all, that the government bonding 
program had a "primary secular purpose of increasing 
secular educational opportunities for Californians in 
general."262 Regarding the second inquiry under Agostini, 
whether the government program advanced religion, the 
court concluded that the revenue bonds to finance 
construction or renovation of residence halls, dining 
facilities, classrooms, administrative offices, a mail center, 
or athletic facilities at California Baptist and Azusa Pacific 
would not result in governmental indoctrination because to 
be eligible for aid, the schools had to teach a broad 
curriculum of secular subjects in a way similar to non· 
religious schools.263 The court added, however, that the 
secular courses could be taught from a "religious viewpoint" 
without violating this prohibition against "religious 
indoctrination."264 

258. Id. at 1083. 
259. Id. (quoting Hunt v. McNair, 413 U.S.633, 743 (1973)). 
260. Id. (quoting Mitchell v. Helms, 530 U.S. at 829). 
261. Id. at 1084. 
262. Id. 
263. Id. 
264. Id. 
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The court then summarily concluded that the funding 
program did not prefer religious over secular organizations 
and did not create an excessive entanglement between the 
religious colleges and the state. 2s5 The court again cited the 
requirement for the colleges to teach secular subjects, the 
additional requirement that the colleges could not use the 
bond-financed facility for religious purposes, and the 
colleges' agreement to let an independent trustee conduct 
unannounced visits to ensure compliance with these 
agreements.266 

The most important and confusing aspect of this case is 
where the court draws the line between a permissible 
religious viewpoint in a secular course and impermissible 
religious instruction that "promotes or opposes a particular 
religion or religious beliefs."267 The court on the one hand 
expects California Baptist and Azusa Pacific to teach math, 
chemistry, and Shakespeare in the same manner as non
religious colleges,2ss but then permits the professor to 
express his or her "religious viewpoint."269 Does teaching a 
"secular" subject like biology in the same manner as a non
religious college mean that the Christian professor must 
require in her syllabus a textbook standard in California 
state colleges and cannot provide supplemental information 
on creationism? May the professor lecture on creationism 
without any supplemental information? By expressing a 
religious viewpoint, is not the professor at least implying 
what he or she considers the correct position on such issues 
as creation, man's sinful condition, and the redeeming power 
of Christ? That is, how can a professor express a "religious 
viewpoint" in a secular class without necessarily promoting 
"a particular religion or religious beliefs?" Must the 
professor couch each "religious viewpoint" by the post
modern caveat that although this viewpoint is true for him 
or her, it may not be true for the student? How is this 

265. Id. at 1085. 
266. Id. 
267. Id. at 1079. 
268. Id. 
269. Id. at 1082. 
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satisfactory to a Christian liberal arts education where the 
entire focus must be on finding truth? This ambiguity is 
eminently unworkable.270 

H Direct aid (tuition) -Bethel College {Minnesota 1990) 

Minnesota law allows eleventh and twelfth grade 
students to obtain high school credit by taking college 
courses at "eligible institutions."271 The State pays the 
college tuition for these classes by subtracting its aid to the 
pupil's high school.272 Eight religiously affiliated colleges in 
Minnesota provided these services to such students, and the 
State of Minnesota subsequently paid the tuition.273 The 
Minnesota teachers' union challenged, on the basis of the 
Establishment Clause, the constitutionality of the statute as 
well as the constitutionality of the state aid going to these 
religiously affiliated colleges.274 

The court performed an exhaustive review of the 
Supreme Court's Establishment Clause jurisprudence, 
identifying twenty instances in which the Court had 
wrestled with the constitutionality of a federal or state 
funding statute that provided aid to religiously affiliated 
institutions.275 The court found that in a majority of these 
Supreme Court cases, the Court upheld the constitutionality 
of the statute, finding in only eight cases that the funding 
program was unconstitutional. 276 The court in this review 
noted, of course, that the applicable test was the Lemon Test 
(this Minnesota case predated Agostim), and the court 
determined that the Minnesota statute had a secular 
purpose, since the program was intended "to promote 

270. The three dissenting justices in this case, who believed the two Christian 
colleges ineligible to receive the public bonds because they were pervasively 
sectarian, chided the majority on this lack of clarity. Id. at 1097-98 (Chin, J., 
dissenting). 

271. Minn. Fed'n of Teachers v. Nelson, 740 F. Supp. 694, 696 (D. Minn. 1990). 

272. Id. 
273. Id. 
274. Id. at 696, 703. 
275. Id. at 706-14. 

276. Id. at 703. 
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rigorous academic pursuits and to provide a wider variety of 
options to high school pupils" by enabling them to enroll in 
eligible colleges and universities. 277 

Regarding whether the primary effect of the Minnesota 
program was to advance or inhibit religion, the court focused 
on whether the government made direct or indirect 
payments to the colleges, noting the difference in Supreme 
Court jurisprudence based on this distinction. 278 The court 
concluded that even though the State of Minnesota made 
payments directly to the colleges, the government based 
these payments on the decisions made by individuals with 
independent choices. 279 That is, if eligible students did not 
attend an institution, the institution received no funds. 280 If 
an institution did receive funds, it was therefore due to the 
student's independent choice to attend. "It is the intervening 
choice provided to students under the [Minnesota program], 
coupled with the fact that over 93 percent of the students 
exercising that choice actually choose public schools, which 
renders the [Minnesota program] an indirect funding 
statute."28! Having determined that the aid was indirect, the 
court turned to Witters v. Washington Department of 
Services for the Blind for guidance.282 Citing Witters, the 
court stated, 

277. 
278. 

279. 
280. 
281. 
282. 
283. 

[W]here a statute neutrally provides assistance 
to a class defined without reference to religion, 
and where any aid ultimately flowing to a 
religion results from the private choices of 
individual beneficiaries, the statute will not 
violate the second part of the Lemon test 
regardless of the sectarian nature of the 
institutions ultimately receiving the funds. 283 

Id. 
Id. at 703-04. 

Id. 
See id. at 705. 

Id. at 704. 
Id. at 705. 

Id. 
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Having determined that the Minnesota statute was 
constitutional at least on its face (it was not unconstitutional 
in all circumstances), the court then looked to whether the 
statute was constitutional when considering the specific 
facts. The court, when reviewing the Supreme Court cases 
interpreting the Establishment Clause, found only four 
cases where the Supreme Court struck down public funding 
statutes because they aided pervasively sectarian 
institutions. 284 The Court specifically found institutions not 
to be "pervasively sectarian" in five cases. 285 

After the court reviewed every Supreme Court case 
considering the "pervasively sectarian" test, the court 
compiled a list of the following factors considered by the 
Supreme Court's majority in determining whether a school 
is pervasively sectarian: 

1.Whether the school operates under the general 
supervision of a religious leader, church, or 
other organization that subscribes to 
particular religious tenets, 286 

2.Whether the school's leader is a clergyman 
and/or a member of a religious order,287 

3.The percentage of teachers who are members of 
the affiliated church, 288 

4.Whether the classrooms and hallways are 
decorated with a religious symbol, 289 

5.Whether the curriculum includes religious 
instruction, 290 

6.Whether students not affiliated with the 
church must attend religious exercises or 
classes, 291 

284. Id at 708. 
285. Id. at 709. 
286. Wolman v. Walter, 433 U.S. 229, 234 (1977), ove1ruled by Mitchell v. 

Helms, 530 U.S. 793 (2000). 
287. Id 
288. Id 
289. Id 
290. Id 
291. Id; Roemer v. Bd. of Pub. Works of Md., 426 U.S. 736, 758 n.21 (1976) 

(citing Tilton v. Richardson, 403 U.S. 672, 686-87 (1971)). 
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7.Whether a teacher must 
doctrine as a part of the 
taught in the schoo1,2s2 

teach religious 
secular courses 

8.The percentage of students who are members of 
a particular faith, 293 

9.Whether the schools give preference m 
admission to children of the affiliated 
church,294 

10.Whether a church elects all members of the 
school board, 295 

11.Whether a church retains the power to 
approve certain financial transactions, 296 

12.Whether a church retains the power to amend 
the school's bylaws or charter,297 and 

13.The school's mission.2ss 

61 

Having exhaustingly reviewed the Supreme Court 
cases299 and identified these various factors, the court then 
applied these factors to the religious colleges. The court 
concluded that each of the colleges, other than Bethel 
College, was not pervasively sectarian, and therefore, 

292. Wolman, 433 U.S. at 234. 
293. Grand Rapids, 473 U.S. at 384 n.6; Hunt, 413 U.S. at 744. 
294. Grand Rapids, 473 U.S. at 384 n.6. 
295. Hunt, 413 U.S. at 743. 
296. Id. 
297. Id. 
298. See Grand Rapids, 473 U.S. at 379, where the Court cited the Parent 

Handbook of one school that stated that the goal of the school was "[a] God oriented 
environment which permeates the total educational program,""[a] Christian 
atmosphere which guides and encourages participation in the church's commitment 
to social justice," and "{a] continuous development of knowledge of the Catholic 
faith, its traditions, teachings and theology." 

299. For additional factors from plurality opinions, see Roemer v. Bd. of Pub. 
Works of Md., 426 U.S. 736, 755-56 (1976) (examining factors including whether 
colleges are characterized by a high degree of institutional autonomy, whether they 
subscribe to the 1940 statement of Principles on Academic Freedom and Tenure 
endorsed by the American Association of University Professors, whether the 
curriculum has mandatory theology or religion COUl'Ses, whether non·theology 
courses are taught from a religious perspective, and whether instructors wear 
religious garb); See also Tilton v. Richardson, 403 U.S. 672, 686-87 (1971) 
(examining factors including whether the colleges attempt to proselytize and 
whether theology courses cover a wide range of human experience). 
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Minnesota could pay them tuition for public high school 
students without violating the Establishment Clause.3°0 

The court found Bethel to be much more religious than 
the other Minnesota colleges. For instance, the Baptist 
General Conference owned and operated Bethel, which was 
a department of the Conference.3°1 One of the Conference's 
missions was "to maintain, operate and conduct Christ
centered schools for the education of young people," and the 
college was "committed to the concept of learning as a tool in 
expressing God's glory."302 Bethel asked prospective 
students whether they were Christian and were willing to 
live by Bethel's lifestyle statement, which included practices 
expressly forbidden in the Bible such as sexual relationships 
outside of marriage, theft, dishonesty, drunkenness, and 
homosexuality.303 Bethel also encouraged its students to 
maintain a "regular pattern of personal Bible study and 
prayer ."304 

Bethel required its faculty to agree to its affirmation of 
faith, aos to integrate faith and learning, and to exemplify for 
students such Christian virtues as compassion, humility, 
commitment to excellence, intellectual integrity, and 
tolerance, allowing biblical perspectives to shape and enrich 
the content and practice of one's discipline, and to develop a 
Christian worldview.306 With respect to church support and 
board governance, the court noted that Bethel "received 
$348,000 in fiscal year 1985-86 from the Baptist General 
Conference."3°7 Finally, the court noted that all of Bethel's 
board must be members of the Baptist General Conference 

300. Minn. Fed'n of Teachers v. Nelson, 740 F. Supp. 694, 714-20 (Minn. 1990). 
The Minnesota Court of Appeals, hearing virtually the same case brought by the 
teachers' union but this time under the Minnesota Constitution, similarly 
concluded that this Minnesota tuition program for high school students did not 
violate the Minnesota Constitution. See Minnesota Federation of Teache1·s v. 
Mammenga, 485 N.W.2d 305 (Minn. Ct. App. 1992). 

301. Nelson, 740 F. Supp. at 701. 

302. Id. 
303. Id 
304. Id. 
305. Id. at 702. 

306. Id at 701-02. 

307. Id. 
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churches, citing that "[t]en of Bethel's trustees, deans or 
officers were ordained ministers," and "[t]en ministers were 
on Bethel's payroll."308 

In light of these facts, the court did not give summary 
judgment to Bethel College similar to other religiously 
affiliated colleges participating in the program.309 The court 
wanted further evidence from Bethel before deciding 
whether it was pervasively sectarian and therefore could not 
participate in the Minnesota program.310 

L Direct aid {grants)-Columbia Union College (2001) 

One of the first cases to consider the effect of Mitchell v. 
Helms was the Fourth Circuit Court of Appeals' case of 
Columbia Union College v. Oliver.311 In this case, Columbia 
Union College, a college in the Washington, D.C. area 
affiliated with the Seventh-day Adventist Church, applied to 
the Maryland Higher Education Commission for a Joseph A. 
Sellinger Program grant. The grant gives public aid directly 
to private colleges based on neutral criteria.s12 The 
Commission denied the grant to Columbia Union, claiming 
that the college was "pervasively sectarian" and therefore 
ineligible. ais 

Given the pervasively sectarian test's centrality, Chief 
Judge Wilkinson analyzed in detail Justice Thomas's 
plurality opinion in Mitchell, as well as the concurring 
opinion of Justice O'Connor, which Chief Judge Wilkinson 
considered controlling. 314 With respect to Justice O'Connor's 
opinion, the Chief Judge noted that Justice O'Connor agreed 
with Justice Thomas' plurality opinion on many issues 
except two: first, the relative importance of neutrality 

308. Id 
309. Id at 716-20. 
310. Id at 720. 
311. 254 F.3d 496, 501 (4th Cir. 2001) (Mitchell was decided in 2000, while 

Columbia Union College was decided in 2001). 
312. Id at 498. 
313. Id at 499. 
314. Id at 501-07. 
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(Justice O'Connor considered neutrality of public aid to 
religious institutions important but not dispositive, while 
the plurality considered it singularly important), and 
second, diversion of aid to religious activity (Justice 
O'Connor maintained that the plurality permitted the 
diversion of public funds to religious activities and 
indoctrination, and contended that such diversion would 
appear as government support to advance religion.)315 

After a careful and thorough review of the plurality 
opinion as well as the controlling concurring opinion by 
Justice O'Connor, Chief Judge Wilkinson stated that 
Mitchell 

establishes three fundamental guideposts for 
Establishment Clause cases. First, the neutrality 
of aid criteria is an important factor, even if it is 
not the only factor, in assessing a public 
assistance program. Second, the actual diversion 
of government aid to religious purposes is 
prohibited. Third, and relatedly, "presumptions 
of religious indoctrination" inherent in the 
pervasively sectarian analysis are normally 
inappropriate when evaluating neutral school-aid 
programs under the Establishment Clause.sis 

O'Connor's concurrence, according to Chief Judge 
Wilkinson, replaced the pervasively sectarian test with a 
principle of "neutrality plus."317 "Neutrality is a necessary 
and important consideration in judging Establishment 
Clause cases, but it may not be sufficient in and of itself. 
Instead, courts must examine whether actual diversion of 
aid occurs and whether the 'particular facts of each 
case'reveal that the Establishment Clause has been 
violated."318 Applying the "neutrality plus" test to the facts of 
the case, the court determined the Establishment Clause did 

315. Id. at 502-03. 

316. Id. at 504. 

317. Id. 
318. Id. 
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not bar Columbia Union College from aid under the 
Sellinger program. 319 

J. Direct aid (scholarships) -Regis College (Colo1-ado 1982) 

In 1977, the Colorado legislature passed a law providing 
grants to Colorado college students for attending either 
public or private institutions.320 Because the legislature 
wanted to comply with the Establishment Clause in this 
program, it expressly excluded from the program those 
colleges that were "pervasively sectarian" or "theological."321 
The statute declared not "pervasively sectarian" any 
Colorado private college meeting the following criteria: 

(a) The faculty and students are not 
exclusively of one religious persuasion; 

(b) There is no required attendance at 
religious convocations or services; 

(c) There is a strong commitment to 
principles of academic freedom; 

(d) There are no required courses in religion 
or theology that tend to indoctrinate or 
proselytize; 

(e) The governing board does not reflect nor is 
the membership limited to persons of any 
particular religion; 

(f) Funds do not come 
predominantly from sources 
particular religion. 322 

primarily 
advocating 

or 
a 

The Colorado legislation created a commission to 
implement this statute and decide which institutions were 
eligible to participate. When the commission determined 
that Regis College-a Jesuit school in Colorado--was 

319. Id. at 507-08. 

320. Ams. United for Separation of Church & State Fund, Inc. v. State, 648 P.2d 
1072, 1074 (Colo. 1982). 

321. Id. at 1075. 
322. Id. 
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eligible, Americans United filed suit claiming infractions of 
federal and state constitutional law.323 

The Colorado Supreme Court applied the Lemon Test 
to the Establishment Clause claim. 324 Regarding the first 
prong, the court found the Colorado Student Incentive Grant 
Program had a secular purpose, which was to help Colorado 
students go to college. 325 The court noted private 
institutions, as well as public institutions, provide higher 
education training for college students, which in turn 
benefits the public as a whole.326 

The court also concluded the grant program did not 
"have the primary effect of advancing or inhibiting religion" 
because the purpose of the program was to benefit students, 
not institutions. 327 As the court noted, 

[t]he educational institution serves essentially as 
a conduit for crediting the funds to the student's 
account. The program is facially neutral, 
extending aid to students at both public and 
private institutions, and this neutrality is not 
mere window dressing. The broadness of this 
class of potential beneficiaries dispels the notion 
that the program somehow represents an aid to 
religion. 328 

Additionally, the prohibitions in the statute barring 
participation in the program by theological and pervasively 
sectarian schools ensured that colleges that failed to 
separate religion and learning would not receive state 
educational funds. 329 Finally, with respect to the 
entanglement prong, the court found no difference between 
the inspectional authority of the commission and a normal 
auditing function for accrediting purposes. Therefore, it 

323. Id. at 1074. 

324. Id. at 1079. 

325. Id at 1080. 

326. Id at 1081. 

327. Id. 
328. Id 
329. Id. 
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found no excessive entanglement.330 The court stated it 
viewed "the statutory grant program as a governmental 
attempt to alleviate some of the financial barriers 
confronting Colorado students in their quest for a higher 
educational experience. As such, it falls within the area of 
legitimate legislative discretion."331 

Americans United also challenged the Colorado student 
aid program on the basis of the Colorado Constitution. 332 

The court similarly dispatched each of these state 
constitutional claims.333 Regarding the free exercise claim, 
the court said the provision must be interpreted similar to 
the Constitution's First Amendment, and the court had 
already found no violation of the First Amendment.334 

Regarding the claim that the program appropriated money 
to religious schools independent from the state, the court 
rejected the argument on four grounds: First, again, the 
state aid "is designed to assist the student, not the 
institution[,]" and therefore any aid to the college is merely 
incidental; second, the aid is available only to higher 
education students who, according to Tilton, are less 
susceptible to religious indoctrination than elementary and 
high school students; third, "the aid is available to students 
attending both public and private institutions," and this 
competition for students, coupled with commission 
inspections, will keep the religious institutions from 
diverging the limited funds received to religious purposes; 
and fourth, the statutory criteria for eligible schools requires 
academic freedom for faculty, as well as an "independent 
governing board with no sectarian" orientation, which again 
limits the use of funds for sectarian purposes. 335 

Americans United's last claim was that the program was 
unconstitutional as applied to Regis College.aas That 1s, 

330. Id 
331. Id at 1082. 

332. Id at 1076. 
333. Id at 1081. 
334. Id at 1081-82. 

335. Id at 1083-85. 

336. Id at 1087. 
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Regis College was ineligible to participate in the program 
because it failed to meet the statutory criteria. 337 In this 
regard, the court focused on the following criteria: student 
body religious preference (80% Catholic, 6% Protestant, and 
14% unspecified); religious preference of faculty (twenty 
Catholic, fourteen Protestant, one Jewish, one Mormon, two 
"no preference," and eleven unknown); whether attendance 
at religious services is required and whether the college 
proselytizes religion (no on both counts); whether the college 
adheres to academic freedom for faculty (it does); whether 
the college discriminates on the basis of religion in hiring (it 
does not); the type of religion courses required for students 
(students can take courses in Hinduism, Buddhism, and 
Taoism to satisfy the religion requirements); board 
membership (the college bylaws require a majority of board 
members to be members of the Society of Jesus); and 
finances (only 2% of the college's revenues come from the 
Society of Jesus, the Catholic Church does not provide 
support, and 73% of the college's revenues come from tuition 
and student fees). 338 Applying these facts to the statutory 
criteria, the court held Regis met all of the requirements 
except for board control. Because it was unclear in the 
record how many members of the board were Jesuits, the 
Colorado Supreme Court remanded the case to the trial 
court to make this determination.339 

K Direct aid (scholarships) - Colorado Christian University 
v. Weaver (2008) 

The case of Colorado Christian University (CCW v. 
Weaver considered the constitutionality of the same 
Colorado statute at issue in the Regis College case.340 Here 
CCU, "an accredited private university. . . [providing] 
education 'framed by a Christian world view"'341 applied to 

337. Id. 
338. Id. at 1076-77, 1087-88. 

339. Id. at 1088. 
340. 534 F.3d 1245, 1263 (10th Cir. 2008). 

341. Id. at 1252. 
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participate in the state financial aid programs so its 
students, like students going to all public universities and 
all secular private colleges, could use the scholarships 
provided by Colorado taxpayers. 342 The commission 
overseeing the program investigated CCU's application and 
requested syllabi for the theology courses at CCU and 
information about the religious beliefs of the faculty, 
students, and trustees. 343 After reviewing the requested 
information, the commission decided that CCU's theology 
courses impermissibly indoctrinated, CCU's trustees were 
limited to one religion (Christianity), and CCU required 
some students to attend chapel. 344 On the basis of these 
criteria as provided by statute, the commission determined 
CCU was a pervasively sectarian institution; therefore, 
students could not use taxpayer-funded scholarships to 
attend CCU.345 CCU filed suit, claiming the pervasively 
sectarian statute and the state's decision denying 
scholarships to students attending CCU violated the First 
Amendment's Establishment and Free Exercise Clauses.346 

The district court granted the commission's motion for 
summary judgment, and CCU appealed.347 

Of particular interest to this Article is the Federal Court 
of Appeals for the Tenth Circuit's approach to the 
pervasively sectarian test, specifically its analysis of the 
test's inherent intrusiveness into religious beliefs and 
practices, as well as the test's discriminatory effects. 
Regarding the intrusiveness component, the court began its 
analysis by quoting Mitchell s assertion that the 
government's trolling through a religious institution's beliefs 
was "offensive."348 The court then provided a short history of 
the Supreme Court's requirement that a State not become 

342. Id at 1250, 1252. 
343. Id at 1252-53. 
344. Id at 1253. 
345. Id. 
346. Id 
347. Id 
348. Id at 1261. 
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excessively entangled with religious organizations. 349 After 
conducting this analysis, the court stated, "Properly 
understood, the doctrine [prohibiting entanglement of 
church and state] protects religious institutions from 
governmental monitoring or second-guessing of their 
religious beliefs and practices, whether as a condition to 
receiving benefits (as in Lemon) or as a basis for regulation 
or exclusion from benefits (as here)."350 

The court found Colorado had engaged in "second
guessing'' when it reviewed closely the syllabi of two 
theology courses to determine whether they were likely to 
convince students of religious truths.35! In conducting this 
inquiry, the state had to discern the boundary between 
religious faith and otherwise "acceptable" theological 
study.352 This inquiry of "what does or does not have 
religious meaning touches the very core of the constitutional 
guarantee against religious establishment."353 It constitutes, 
according to the court, nothing less than "governmental 
censorship," which is a far worse violation of the 
Establishment Clause than government simply providing 
aid on a religion-neutral basis.354 

The State of Colorado, according to the court, 
unconstitutionally censored CCU by inspecting CCU's 
religious education curriculum looking for material that 
"tend[ed] to indoctrinate or proselytize,"355 and by analyzing 
CCU's governing board to determine whether its 
membership reflected a particular religion. 356 With respect 
to the religious education curriculum, the court stated: 

349. 

350. 

351. 

352. 

353. 

354. 

355. 

356. 

Many courses in secular universities are 
regarded by their critics as excessively 
indoctrinating, and are as vehemently defended 

Id 
Id 
Id. at 1261-62. 

Id at 1262. 

Id 
Id. 
Id. 
Id. at 1263. 
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by those who think the content is beneficial. Such 
disagreements are to be expected in a diverse 
society. But when the beholder is the State, what 
is beheld is the exercise of religion, and what is 
at stake is the right of students to receive the 
equal benefits of public support for higher 
education, the Constitution interposes its 
protection. The First Amendment does not 
permit government officials to sit as judges of the 
"indoctrination" quotient of theology 
classes .... We do not see how the state can 
constitutionally do this. It is not for the state to 
decide what Catholic-or evangelical, or 
Jewish- "polidy]" is on educational issues. That 
is a question of religious doctrine on which the 
State may take no position without entangling 
itself in an intra-faith dispute. Asking whether a 
university's educational policy on a given issue 
has "the image or likeness of a particular 
religion," ... is thus unconstitutional.357 

71 

The court found each of the remaining criteria in 
Colorado's "pervasively sectarian'' definition to be similarly 
unconstitutionally intrusive.ass Determining whether a 
college consists "exclusively, primarily, or predominantly, of 
one particular religion" conclusively requires the State to 
make theological judgments.359 Similarly, the Colorado 
provision deeming a college pervasively sectarian if it 
requires attendance at religious "convocations or 
services ... threaten[s] to embroil the government in line
drawing and second-guessing regarding matters about 
which it has neither competence nor legitimacy."360 Even the 
statutory requirement that the college must have a "strong 
commitment to principles of academic freedom" is 
unconstitutionally intrusive, particularly where one state 
official questioned whether CCU could have academic 

357. Id 
358. Id 
359. Id at 1264. 

360. Id at 1265. 
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freedom if it required a statement of faith for faculty and 
board members.36! The court concluded, "If that sort of 
second-guessing were permitted, state officials would be in a 
position of examining statements of religious beliefs and 
determining whether those beliefs are, or are not, consistent 
with scholarly objectivity. Such determinations would seem 
to be an excessive entanglement and intrusion into religious 
affairs."362 

Regarding the discriminatory nature of the Colorado 
pervasively sectarian statute, the court underscored the 
proposition that our "nation's conception of religious liberty 
[from the founding] included, at a minimum, the equal 
treatment of all religious faiths without discrimination or 
preference."363 The Supreme Court in Larson v. Valente 
confirmed this non-preference of one denomination over 
another and the neutral treatment of all religions as the 
Establishment Clause's "clearest command."364 This 
principle is not limited, however, to the Establishment 
Clause, since the Free Exercise Clause and the Equal 
Protection Clause also prohibit denominational 
preferences. 365 

The Tenth Circuit found Colorado committed religious 
preference by allowing some religious colleges like the 
Jesuits' Regis University and the Methodists' University of 
Denver to participate in taxpayer-funded student 
scholarships, while denying the same treatment to others 
like CCU and the Buddhist Naropa University.366 This 
religious preference was, according to the Tenth Circuit, 
discrimination "expressly based on the degree of religiosity 
of the institution and the extent to which that religiosity 
affects its operations, as defined by such things as the 
content of its curriculum and the religious composition of its 

361. Id at 1265-66. 

362. Id at 1266. 

363. Id at 1257. 

364. Id. 
365. Id at 1257-58. 

366. Id. at 1258. 
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governing board."367 This law "discriminates among religious 
institutions on the basis of the pervasiveness or intensity of 
their beliefL]"36B Therefore it violates the Equal Protection 
Clause of the 14th Amendment unless it passes the "strict 
scrutiny" test.369 That is, Colorado's preference for 
"sectarian" schools and against "pervasively sectarian'' 
schools is unconstitutional unless the statute is narrowly 
tailored to achieve a compelling governmental interest.370 
Since the purpose of the pervasively sectarian statute was to 
conform to 1977 First Amendment jurisprudence that had 
subsequently changed, the court found no compelling state 
interest for the statute.371 The Colorado statute was, 
therefore, unconstitutional. 372 

V. ANALYSIS AND CONCLUSIONS 

If the above recitation of Establishment Clause law as 
applied to evangelical Christian colleges is less than 
completely clear, it is not necessarily the fault of this author. 
The analysis of the Establishment Clause is complex, as 
noted by Supreme Court Justices373 and as demonstrated by 
the history of the Clause's interpretation. Regarding the 
Establishment Clause's history, when the phrase "Congress 
shall make no law respecting an establishment of religion" 
was added to the Constitution in 1791, there were three 
states that still officially supported a church with public 

367. Id at 1259. 
368. Id 
369. WeBver, 534 F.3d at 1266. 
370. Id at 1258. 
371. Id at 1269. 
372. Id 
373. Two Supreme Court justices have stated that the Establishment Clause 

presents "difficult questions of interpretation and application." Witte1·s, 474 U.S. at 
485 (Marshall, J); Muelle1; 463 U.S. at 392 (Rehnquist, J). Another justice 
characterized the Establishment Clause as having "few absolutes." Sch. Dist. of 
Grand Rapids v. Ball, 473 U.S. 373, 385 (1985) (Brennan, J.), over1·uled in part by 
Agostini v. Felton, 521 U.S. 203 (1997). Chief Justice Burger described the 
language of the Religion Clauses (of which the Establishment Clause is one) as "at 
best opaque." Lemon v. Kurtzman, 403 U.S. 602, 612 (1971). 
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monies.374 Obviously, the Establishment Clause only 
applied to the national government, and not to state 
governments. Yet, even the national government did not 
view the Establishment Clause as restricting it from 
partnering with churches to achieve public benefits. In 
1803, a little more than a decade after the ratification of the 
First Amendment, the Senate ratified a treaty negotiated by 
future President William Henry Harrison and recommended 
to Congress by the third President of the United States, 
Thomas Jefferson.375 In this Treaty with the Kaskasian 
tribe, Congress agreed to provide money to the Roman 
Catholic Church to construct a church building, to support a 
priest to "perform the duties of his office," and to instruct 
Native American children how to read.376 As this author 
noted previously: 

The creator of the metaphor of a wall separating 
church and state apparently had little problem 
constitutionally with breaching that wall as 
President. Yet, one can hardly conceive of a more 
significant breach of the infamous wall than to 
recommend that Congress provide direct aid to a 
church for the performance of inherently 
religious activities, the construction of a building 
to house these activities, and yes, even providing 
children with a pervasively sectarian 
education. 377 

No one challenged this action by the federal government 
to fund the Catholic Church's evangelizing these Native 
Americans. The Supreme Court, therefore, never had the 

374. Massachusetts, New Hampshire, and Connecticut each had established 
Congregational churches, all of which survived the passage of the First 
Amendment, See Lee J. Strang, The Meaning of ''Religion" i11 the Fi1"St 
Amendment, 40 DUQ. L. REV. 181, 220 (2002); Joel H. Swift, To Insu1·e Domestic 
Tranquility: The Establishment Clause of the First Amendment, 16 HOFSTRA L. 
REV. 473, 497 (1988). 

375. President Jefferson recommended this treaty with the Kaskasian Indians 
almost twenty months after his private letter to the Danbury Baptists, in which he 
stated that the Establishment Clause created a barrier between church and state. 

376. Treaty, U.S.-l{askaskia Tribe of Indians, art. Ill, Aug. 13, 1803, 7 Stat. 78, 
79. 

377. Davids, supra note 23, at 372-73. 
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chance to rule on whether this action violated the 
Establishment Clause. The Supreme Court did, however, 
have a chance in 1899 to hear a challenge to another federal 
government grant to a Roman Catholic order.378 

In Bradfield v. Roberts, Congress gave $30,000 to a 
Roman Catholic hospital in Washington, DC to construct a 
building to treat indigent patients. The plaintiff challenged 
this appropriation on the grounds of the hospital's 
ownership and operational control, claiming that the federal 
appropriation benefited a religious institution and therefore 
violated the Establishment Clause. The Supreme Court in 
Bradfield, however, unanimously rejected this challenge, 
finding little relevance in the fact that the Catholic nuns 
administered and owned the hospital.379 The court found 
entirely significant the fact that the purpose of the 
appropriation was secular and not religious. That is, as long 
as the congressional appropriation was for building facilities 
to treat patients, as opposed to saying a Mass, the 
appropriation did not violate the Establishment Clause. 

This partnership between the government and religious 
social services to achieve social goals has persisted for 
decades, but the common goal of educating all American 
children-the children of secular parents, mildly religious 

378. See Bradfield v. Roberts, 175 U.S. 291 (1899). 
379. The Court stated \vith respect to the Establishment Clause claim the 

following: 
Whether the individuals who compose the corporation under its 

charter happen to be all Roman Catholics, or all Methodists, or 
Presbyterians, or Unitarians, or members of any other religious 
organization, or of no organization at all, is of not the slightest 
consequence with reference to the law of its incorporation, nor can the 
individual beliefs upon religious matters of the various incorporators 
be inquired into. Nor is it material that the hospital may be 
conducted under the auspices of the Roman Catholic Church. To be 
conducted under the auspices is to be conducted under the influence 
or patronage of that church. The meaning of the allegation is that the 
church exercises great and perhaps controlling influence over the 
management of the hospital. It must, however, be managed pursuant 
to the law of its being. That the influence of any particular church 
may be powerful over the members of a non-sectarian and secular 
corporation, incorporated for a certain defined purposes and with 
clearly stated powers, is surely not sufficient to convert such a 
corporation into a religious or sectarian body. 

Id. at 298. 
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parents, and devoutly religious parents-has generally 
evaded this partnership. That is, although an educated 
population is a goal for America, 380 and although religious 
schools have conferred a significant benefit to America 
through the inculcation of moral values and outstanding 
instruction, 381 the Court for most of the last fifty years of the 
20th century has struck down on Establishment Clause 
grounds any attempts by government to aid schools that 
teach children of devoutly religious parents.382 This change 
from a cooperative partnership as evidenced by the 
Kaskasian Treaty and the Bradfield case to a rigorously 
enforced separation between church and state was not 
caused by an amendment to the Establishment Clause-its 
wording has not changed for over 220 years. Rather, 
different Justices on the Court with differing views on the 
role religion should play in public life have caused 
continually shifting standards,383 which in turn have caused 
often conflicting results. 384 

380. See Michael J. Frank, The Evolving Establishment Clause Ju1i.sprudence 
and School Vouchers, 51 DEPAULL. REV. 997, 997-98 (2002). 

381. Id at 998. 
382. Id. at 999-1002.See also Davids, supra note 2, at 59. 
383. One commentator stated that the "shameful Establishment Clause track 

record" can be attributed to the "vague contours of the Religion Clauses, the 
overzealousness of some justices ... or even their hatred for a particular religion." 
Frank, supra note 380, at 1000. 

384. One prominent constitutional scholar observed in 1992= 
With [Religion Clause] doctrine in such chaos, the Warren and 

Burger Courts were free to reach almost any result in almost any 
case. Thus, as of today [1992], it is constitutional for a state to hire 
a Presbyterian minister to lead the legislature in daily prayers, but 
unconstitutional for a state to set aside a moment of silence in the 
schools for children to pray if they want to. It is unconstitutional for 
a state to require employers to accommodate their employees' work 
schedules to their [S]abbath observances, but constitutionally 
mandatory for a state to require employers to pay workers 
compensation when the resulting inconsistency between work and 
[S]abbath leads to discharge. It is constitutional for the government 
to give money to religiously-affiliated organizations to teach 
adolescents about proper sexual behavior, but not to teach them 
science or history. It is constitutional for the government to provide 
religious school pupils with books, but not with maps; with bus 
rides to religious schools, but not from school to a museum on a field 
trip; with cash to pay for state·mandated standardized tests, but 
not to pay for safety-related maintenance. It is a mess. 
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The addition of four members to the Court by Presidents 
Reagan and Bush has created more order in this area, and 
has moved the Court closer to the original understanding of 
the Establishment Clause. 385 Yet their inability to generate 
a fifth vote has resulted in the current differing treatment of 
"indirect" and "direct" funding of religious schools.386 

Indirect funding. As noted above, 387 there is a difference 
in how the Supreme Court treats aid to religious colleges 
based on whether the aid is "indirect" (as in Witters, 
Zobrest, and Zelman), or whether the aid is "direct" (as in 
Mitchell). Regarding the "indirect" category, which governs 
things like student financial aid, the law is quite clear. As 
long as the aid program is "neutral with respect to religion, 

Michael W. McConnell, Religious Freedom at a Crossroads, 59 U. CHI. L. REV. 115, 
119-20 (1992) (footnotes omitted). 

385. Frank, supra note 380, at 1007. Chief Justice Rehnquist, together with 
Justices Scalia, Thomas, and l{ennedy, comprised the plurality in the Mitchell v. 
Helms case. 

386. The distinction between direct and indirect funding lacks a meaningful 
principle. It makes no difference to a religious school if the government sends a 
check directly to the school, or whether a parent gives a government voucher to the 
school, which in turn then submits the voucher to the government for payment. 
The effect is the same, and the direct payment is less circuitous. Frank, supra note 
3801 at 1050-51. This lack of meaningful principle is illustrated well by the facts in 
Zelman and Mitchell. In Zelman, Justice O'Connor joined the justices in the 
Mitchell plurality (the Chief Justice and Justices Thomas, Scalia, and I{ennedy) 
because the Cleveland school vouchers provided a private independent choice to 
parents, and therefore there was no danger of governmental endorsement. Yet, the 
school aid program in Mitchell was also based on parental choice, since the aid was 
distributed among the public and religious schools on a per capita basis. If parents 
did not send their children to the religious schools, the schools automatically 
received less (or no) aid under the program. Therefore, any perceived 
governmental "endorsement" by a direct funding program is only as the result of 
private independent choices by parents. As one author noted: 

[G]overnment funding of a religious institution does not violate the 
Establishment Clause when the money flows to those institutions 
as a result of a third party's private choice to attend a religious 
school .. , It makes no difference if the government gives the money 
directly to the school or if it gives the money to the student, 
knowing that the money will end up in the coffers of the religious 
school. Either method is proper under the Establishment Clause 
because, under both systems, the government is acting neutrally: it 
neither favors nor disfavors religious or students seeking a religious 
education. 

Frank, supra note 380, at 1052-53. See supra notes 74, 128 and accompanying 
text. 

387. See Sections II & III, sup1·a, and accompanying text. 
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and provides assistance directly to a broad class of citizens 
who, in turn, direct government aid to religious schools 
wholly as a result of their own genuine and independent 
private choice, the program is not readily subject to 
challenge under the Establishment Clause."388 

Student financial aid programs fit these criteria since 
they do not single out religious colleges or students for aid, 
the programs provide assistance to all eligible students, and 
the students are the ones who control its disbursement to 
religious schools as their genuine and independent private 
choice. 

Importantly, once the religious colleges receive these 
funds, they can use the funds for whatever purpose the 
colleges desire. The religious college need not segregate 
these funds for instructional costs in only "secular" courses 
like math, physics, and literature, but the colleges can also 
use these funds to pay the school's theology professors, train 
a college chaplain, or buy new hymnals for the chapel. 

Direct funding. The Establishment Clause law 
pertaining to the direct funding of religious colleges is less 
clear than in the case of indirect funding because the Court 
in Mitchell v. Helms did not have a majority opinion. Four 
members of the Court approved of government aid to 
religious institutions as long as this aid was secular in 
nature and was distributed on a neutral basis. Once the aid 
was received, the institution could use it for whatever the 
institution thought most necessary. Two members of the 
Court agreed with the plurality that the aid must be secular 
and distributed on a neutral basis. They further required, 
however, that the religious school not divert the aid 
intended for secular purposes to religious purposes. These 
two members required that those objecting to the aid bear 
the burden of proving that the religious school used the 
government aid improperly. Finally, the three dissenters 
would continue banning aid to religious schools, since such 
schools cannot separate secular and religious uses of the aid. 

388. Zelman, 536 U.S. at 652. 
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Since only three of the nine Justices voted to deny aid to 
the religious schools in Mitchell because they were 
"pervasively sectarian," a reasonable person would conclude 
that the "pervasively sectarian" test was dead. This logic, 
however, has evaded some post-Mitchell federal circuit 
courts on the grounds that unless the Supreme Court 
expressly overrules a constitutional standard, it remains in 
effect.389 Others have focused on the concurring opinion of 
Justice O'Connor that controlled the Mitchell case.390 

Until the Supreme Court revisits Mitche11,ao1 the 
question of whether the pervasively sectarian test applies to 
direct aid to evangelical Christian colleges depends on which 
federal judicial circuit the college is located, and the type of 
aid. Regarding the type of aid, in almost all the bond cases 
involving evangelical Christian colleges discussed above (the 
Liberty University case being the exception),392 the court has 
found the bonds to be constitutional. They have done so by 
finding the college not to be pervasively sectarian393 or by 
focusing on the nature of the aid. 

Regarding the nature of the aid, both Regent 
University394 and David Lipscomb University395 cases stand 
out. In both cases, the courts found the evangelical Christian 

389. See Steele v. Industrial Dev. Bd., 301 F.3d 401, 408-09 (6th Cir. 2002). 
390. Columbia Union Coll. v. Oliver, 254 F.3d 496, 501 (4th Cir. 2001). 
391. Since the Mitchell decision in 2000, Chief Justice Rehnquist and Justices 

O'Connor, Souter, and Stevens have departed the bench, being replaced by Chief 
Justice Roberts and Justices Alito, Sotomayor, and Kagan. The Court has not 
accepted a case to reconsider Mitchell since 2000, and there is none on its current 
docket. If it did reconsider Mitchell, in all likelihood Chief Justice Roberts and 
Justice Alita would join Justices Thomas, Scalia, and Kennedy to form a majority 
and adopt the rationale set out by Justice Thomas in his plurality opinion in 
Mitchell (secular purpose and neutral distribution only are the only requirements 
for a constitutionally permissible program of public aid to secular and religious 
colleges). Justices Sotomayor and I(agan ,vould likely join Justice Ginsburg in 
dissent, and Justice Breyer, who previously agreed with Justice O'Connor in 
Mitchell, would likely dissent on the grounds that he prefers the requirements of 
secular purpose, neutral distribution, and no actual diversion to religious use. 

392. See Habel v. Indus. Dev. Auth., 400 S.E.2d 516 (Va. 1991). 
393. Baptist College of Charleston-now Charleston Southern University-in 

Hunt v. McNair, 413 U.S. 734, 736 (1973) and Arkansas College in Cortez v. 
Independence Cnty., 698 S.W.2d 291 (Ark. 1985). 

394. Va. Coll. Bldg. Auth. v. Lynn, 538 S.E.2d 682 (Va. 2000). 
395. Steele v. Industrial Dev. Bd., 301 F.3d 401 (6th Cir. 2002). 
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universities to be pervasively sectarian because of the 
integration of faith and learning. Also in both cases, 
however, the courts determined that this finding was 
immaterial. Based on these and the other cases researched, 
as long as the following elements are present, the 
evangelical Christian colleges can integrate faith and 
learning and still participate in bond financing without 
violating the Constitution: 

1.The statute authorizing the issuance of revenue 
bonds should be limited to building, 
financing, or refinancing construction 
projects. 

2.The statute should specify that the bonds for 
these construction projects are available to all 
institutions of higher education-religious 
and secular. 

3. The statute should specify that if the 
government or its designated agency issues a 
bond to a religious college or university, the 
college cannot use the financing to build or 
refinance a facility that will be used for 
religious instruction, worship, or for housing 
divinity departments. 

4.The religious college seeking a tax-exempt bond 
must locate exclusively private lenders for the 
funds. 

5.The bonds should specify that there is no 
recourse against the government, leaving 
only direct recourse from the religious college. 
6. The religious college pays all expense for 
the bond, so no government money is involved 
in the project. 396 

Regarding grants or tuition payments directly to 
evangelical Christian colleges, the law is generally less 
clear. An exception is in the Tenth Circuit (Oklahoma, 
Kansas, New Mexico, Colorado, Wyoming, and Utah), where 

396 See notes 219-225 and 235-238, supra, and accompanying text. 
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the law is abundantly clear. In Colorado Christian 
University v. Weaver, the court stated: 

The First Amendment does not permit 
government officials to sit as judges of the 
"indoctrination" quotient of theology classes .... 
It is not for the state to decide what Catholic-or 
evangelical, or Jewish-"polic[y]" is on 
educational issues. That is a question of religious 
doctrine on which the State may take no position 
without entangling itself in an intrafaith dispute. 
Asking whether a university's educational policy 
on a given issue has "the image or likeness of a 
particular religion," is thus unconstitutiona].397 

In short, the State violates the First Amendment by 
entangling itself in religious issues that are the sole 
prerogative of the religious institution. 

Moreover, states that allow certain church-affiliated 
schools that do not integrate faith with learning and have a 
low level of religiosity on campus to participate in publicly 
funded programs, while denying participation to other 
religious colleges that integrate faith and learning and have 
a high level of religiosity on campus, discriminate against 
the religiously intense colleges. In short, in the states 
comprising the Tenth Circuit, the pervasively sectarian test 
is dead, and religious colleges enjoy a comparatively higher 
degree of religious freedom. 

The law is also clear, although less emphatically clear, in 
the Fourth Circuit. In Columbia Union College, the Fourth 
Circuit analyzed the Mitchell plurality and concurring 
opinions and replaced the pervasively sectarian test with the 
"neutrality plus" test. Under this test, the statute providing 
aid must further a secular purpose, and the aid must be 
distributed neutrally to both secular and religious schools. 
In addition, the evangelical Christian college receiving aid 
through this secular program must not divert the aid to 
religious use. Thus governmental aid in the form of 
computers should be used in the language lab rather than 

397. Colo. Christian Univ. v. Weaver, 534 F.3d 1245, 1263 (10th Cir. 2008) 
(internal citation omitted). 
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the religion department. Direct grants to the college's 
science department should be segregated in a fund and used 
for biology and chemistry labs, instructional costs for 
biology, chemistry, physics, and engineering instruction, 
with no funds going to any philosophy of science course. 
Prudence would dictate accurate accounting records showing 
the use of the funds in nonreligious courses. 

The law in the Sixth Circuit (Michigan, Ohio, Kentucky, 
and Tennessee) is less clear. The only case involving an 
evangelical Christian college after the 2000 case of Mitchell 
v. Helms is the David Lipscomb University case, and it was 
decided on the nature of the aid rather than the nature of 
the school. Yet, the Sixth Circuit in Steele stated that the 
Supreme Court did not bury the pervasively sectarian test. 
Accordingly, an evangelical Christian college in the 
jurisdiction of the Sixth Circuit may face an examination 
using the thirteen criteria identified by the Steele district 
court in determining whether the college is pervasively 
sectarian and is therefore ineligible to receive government 
aid. 

No other federal circuit has considered a case involving 
public aid to an evangelical Christian college after Mitchell. 
Other district court cases identified above may have 
precedential effect within their districts but will have no 
binding effect within their circuits or the nation as a whole. 
Cases in other circuits involving aid to religious nonprofits 
other than higher educational institutions may be helpful in 
predicting whether the pervasively sectarian test remains 
viable in that circuit after Mitchell, but such cases are 
beyond the scope of this Article. 

In summary, in three separate circuit court cases 
involving evangelical Christian colleges after Mitchell v. 
Helms, the courts have reached three separate conclusions 
as to the viability of the pervasively sectarian test. The 
remaining nine circuits may choose one of the three 
alternatives or may fashion additional ones. The continued 
viability of the pervasively sectarian test, which renders 
colleges that integrate faith and learning ineligible for direct 
public grants, will remain a potential legal threat to 
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evangelical Christian colleges until the U.S. Supreme Court 
revisits the issue. 


