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I. INTRODUCTION 

The United Nations Security Council's seemingly unchecked 
power is a fundamental reason why it should be reformed. Many ac-
tions have raised the issue of putting a check on the Security Council, 
including the smaller representation of the overall United Nations 
("U.N.") membership in the Security Council's decision-making proc-
ess, the frequent use and abuse of vetoes, the threat of vetoes, and the 
Security Council's lack of transparency. 1 Although there are possible 
legal limitations to this end, it is still undecided how the limitations 
might apply in the daily workings of the Security Council. 

The power of veto was thought of as a check on the Security 
Council's actions when the U.N. Charter was adopted.2 The prospec-
tive permanent members of the Security Council "promised to use 
their veto on! y in situations having the most serious impact on their 
basic interests. "3 However, that has not been the case. The Cold War 
and post-Cold War world order have revealed an imbalance in the use 
of the veto.4 Following the emergence of a single superpower at the 

LL.D. Senior Researcher, Northern Institute for Environmental and Minor-
ity Law (NIEM)/Arclic Centre. This article is based on part of a chapter of the au-
thor's doctoral dissertation completed al the University of Lapland. 

I James Paul & Celine Nahory, Theses Toward a De,nocratic Refor,n of the 
UN Security Council, (July 13, 2005), http://www.globalpolicy.org/security/reform/ 
2005/0713theses.hlm. "[W]e need a far better Security Council to promote interna-
tional peace and security and defend international law. Since the Council plays a 
much more active role than in the past, its failures are more evident and its reform is 
more urgent than ever." Id. 

2 U.N. Charter art. 27. 
THOMAS M. FRANCK, THE POWER OF LEGITIMACY AMONG NATIONS 177 

(1990); see also DAVID SCHWEIGMAN, THE AUTHORITY OF THE SECURITY COUNCIL 
UNDER CHAPTER VII OF THE CHARTER: LEGAL LIMITS AND THE ROLE OF THE 
INTERNATIONAL COURT OF JUSTICE 287 (2001). 

4 Sam Daws, Exec. Dir. Of the U.N. Ass'n of the U.K., Address at the Pro-
ceedings of the International Conference on U.N. Reform: Security Council Reform: 
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end of the Cold War, there is a lack of accountability in the Security 
Council's action. It is not clear whether the International Court of Jus-
tice might declare a Security Council decision taken under Chapter VII 
of the Charter to be ultra vires. It has been argued that there are other, 
and perhaps better, means for legitimizing or de-legitimizing Security 
Council actions, thereby ensuring greater accountability.5 One of these 
"other means" would be U.N. reform allowing larger membership in 
the Security Council, for which many scholars have argued.6 The pro-
spective reform process has generated an intense debate with consid-
erable controversy. On one hand, it is argued that the "United Nations 
will be weakened by an expansion of the membership of the U.N. Se-
curity Council"; however, there is an "equal risk that it will be weak-
ened by the maintenance of status quo."7 

IL BACKGROUND 

The question of a Security Council reform was first introduced in 
1979 as an item for discussion in the U.N. General Assembly. 8 Based 
mainly on the perceived need for equitable representation, the idea of 
reform encouraged an increase in the number of members seated on 
the Security Council.9 Membership was increased from eleven to fif-

The Dual Risks, http://www.una.org.uk/Security%20Council%20Reform%20-%20 
the%20Dual%20Risks%20(Paper%20by%20Sam%20Daws).pdf (last visited Sept. 
27, 2008). Prior to 1965, "almost all [the] vetoes were cast by the USSR, whilst al-
most all vetoes thereafter were cast by the Western permanent members." Id. 

5 Jose E. Alvarez, Judging the Security Council, 90 AM. J. lNT'L L. I, 10-11, 
13-14 (1996). 

6 For example, Alvarez argued that restraint may be imposed by the General 
Assembly through the exercise of its powers in budgetary matters, non-compliance 
with Security Council decisions by individual states, increase of the membership in 
the Security Council and its restructuring, as well as other possible forms of judicial 
and quasi-judicial control through subsidiary organs, World Trade Organization 
panels, ad hoc arbitrations, and even municipal Courts. Id. at 15-16, 39 n.82; Justin 
Morris, United Nations Security Council: Prospects for Reform, (May 28, 2003), 
available at http://www.hull.ac.uk/law/downloads/mccoubreylecture03.pdf (arguing 
that the Security Council was "unrepresentative of modem political realities [and its] 
lack of representation for African, Asian and Latin American states was anachronis-
tic"). 

7 Daws, supra note 4. 
8 Erkki Kourula & Tapio Kanninen, Reforming the Security Council: The 

International Negotiation Process Within the Context of Calls to A1nend the UN 
Charter to the New Realities of the Post-Cold War Era, 8 LEIDEN J. INT'L L. 337, 
338 (1995). 

9 Id. 
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teen in 1965, but the number of U.N. member states has significantly 
increased thereafter. 10 The argument in favor of reform was that the 
Security Council does not clear! y represent the whole membership of 
the U .N. 11 The negotiation process for a possible further increase did 
not start, however, until 1992.12 "At its 47th session, the General As-
sembly invited member states to send their written comments on a 
possible review of the membership of the Council, on the basis of 
which the Secretary General submitted to the Assembly at its 48th ses-
sion a report containing a compilation of comments."13 Unlike the 
Charter amendment of 1965, which had increased only non-permanent 
seats, the comments included proposals for an increase in permanent 
membership. 14 The issue raised a fundamental debate which estab-
lished the Open Ended Working Group ("Working Group") to "con-
sider all aspects of the question of an increase in the membership of 
the Security Council, and other matters related to the Council." 15 The 
Working Group held a good number of meetings in 1994, 16 yet it did 
not come up with any precise conclusion. 17 While stating that "there 
was a convergence of views that the membership should be enlarged," 
the Working Group suggested further discussion on the "scope and 
nature" of the enlargement. 18 

The following year brought substantive progress with the introduc-
tion of two clusters of items. 19 Cluster I included the issues of equita-
ble representation and an increase in the membership of the Security 
Council, while Cluster II discussed procedure and reporting methods.20 

At this stage, the scope and the content of the issues to be discussed 
were clarified, which provided a useful basis for the Working Group to 
continue its efforts.21 Cluster I discussed the following items: 

guiding principles for the expansion of Security Council mem-
bership; size and composition of the permanent membership; 

JO 

II 

12 

Id. 
Id. 
Id. 

13 Id. at 338-39; See also G.A. Res. 481264, j[ 1, U.N. Doc. A/Res/481264 (July 
20, 1993). 

14 Kourula & Kanninen, supra note 8, at 339. 
ts Id. 
16 Id. at 339-40. Between January and September, 1994, the Working Group 

held twenty-two meetings. Id. 
17 Id. at 340. 
18 Id. 
19 

20 

21 

Id. al 341. 
Id. 
Id. 
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size and composition of the non-permanent membership; new 
categories of membership; qualifications of members of each 
of the categories; modality for the selection of members for 
each of the categories; the overall size of the expanded Secu-
rity Council; voting procedure in the Security Council includ-
ing the question of the veto; and the question of periodic re-

. 22 view. 
The items discussed under Cluster II included: 

the measures taken and practices adopted by the Council to en-
hance its transparency and working methods and their stream-
lining, expansion or possible institutionalization; the retention, 
modification, or finalization of the Council's provisional rules 
of procedure; the briefings by the Council Presidency; the en-
hancement of mechanisms for information gathering and 
analysis; wider consultations with concerned or interested par-
ties; increased consultations between the Council and troop-
contributing States; and the relationship of the Security Coun-
cil and other U.N. organs includinf the reports of the Security 
Council to the General Assembly.2 

Ill. CONTROVERSY OVER THE COMPOSITION 

The Security Council's composition, in particular the permanent 
membership as is, does not reflect the Charter provisions with regard 
to the equal rights stipulated in Article 1 (2), sovereign equality dis-
cussed in Article 2(1), or equitable geographical representation stated 
in Article 23(1).24 ln the Security Council's current make-up, "Europe 
is over-represented, [whereas] the South is not represented at all."25 

This shows that the issue of wider representation in the Security 
Council involves both moral and legal questions.26 As a result of the 
inequalities, the proposal for an expansion of the Security Council was 
accepted unanimously. 27 However, there was still no consensus re-

22 

23 
Id. 
Id. 

24 Klaus Schlichtmann, A Draft on Security Council Reform, 24 PEACE AND 
CHANGE 505, 508 (1999); see also Jan Wouters & Tom Ruys, Security Council Re-
form: A New Veto fora New Century? 9 EGMONTPAPERS 1, 25 (2005). 

25 Schlichtmann, supra note 24, at 508. 
26 Id. 
27 G.A. Res. 50/6, j[ 14, U.N. Doc. A/Res/50/49 (Oct. 24, 1995). The Declara-

tion on the 50th anniversary of the United Nations, unanimously adopted by the 
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garding the maximum total membership number, and how permanent 
seats in the Security Council should be distributed .. 

A total of twenty to thirty memberships on the Security Council-
figures argued for by the states-may ensure wider representation, 28 but 
agreement on the total membership is perhaps not the fundamental 
issue. The most controversial issue is finding an acceptable solution to 
the distribution of permanent memberships that considers the dynam-
ics of current global politics. "[Q]uite obviously, it is not possible to 
have equitable representation, keep the number [of members] small, 
and maintain the present composition among the permanent members, 
all at the same time. "29 The present provision for the election of non-
permanent members reflects Article 23(1) of the Charter, which pre-
scribes that "due regard being specially paid, in the first instance to the 
contribution of Members of the United Nations to the maintenance of 
international peace and security and to the other purposes of the Or-
ganization, and also to equitable geographical distribution."30 Justin 
Morris has highlighted this reference, which, in his view, may lead to 
a formula that increases the permanent membership of the Security 
Council.3 1The Secretary General's High Level Panel on Threats, Chal-
lenges and Changes ("High Level Panel") took a similar position in its 
2004 Report. 32 

There have been several proposals regarding the enlargement of 
permanent seats. One proposal, called "Uniting for Consensus," argues 
for no change to be made with respect to the number of permanent 
members. 33 However, it says the following: 

The existing 10 non-permanent members will be replaced by 
20, to be elected for two years, but the prohibition on immedi-
ate re-election in Article 23 of the U.N. Charter would be lifted 

General Assembly on October 24, 1995, made clear that the Security Council should 
be expanded. Schlichtmann, supra note 24, at 510. 

28 Schlichtmann, supra note 24, at 510. The US insists on an increase of "not 
more than five or six members altogether, making the total number a maximum of 
twenty or twenty-one. [SJome countries, including Germany, accept twenty-four and 
others accept up to thirty." Id. 

29 Id. 
30 U.N. Charter art. 23, para. 1. 
31 Morris, supra note 6. 
32 The Secretary-General, Note by the Secreta,y-General, 'I[ 249, U.N. Doc. 

Af59/565 (Dec. 2, 2004). 
33 Daws, supra note 4. "Uniting for Consensus" was proposed by Argentina, 

Canada, Costa Rica, Colombia, Malta, Mexico, Pakistan, Republic of Korea, San 
Marino, Spain and Turkey. Id. 
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by the General Assembly. The total number on the Council 
would be 25, with a voting majority of 15.34 

The Organization of African Unity ("OAU''), in its Harare Decla-
ration, proposed "rotation based" membership for Africa.35 However, 
the proposal received much opposition. Doubts were voiced regarding 
the practicality of a rotation-based membership for Africa, the Group 
of Arab States, and Europe.36 Despite the OAU's support for the idea 
of rotating seats for Africa, such an arrangement may lead to funda-
mental distress, as Africa is clearly one of the world's most unstable 
regions. 37 This fear also applies to other regions. 38 

The Harare Declaration also articulated the notion of "regional 
representation."39 A European Union ("EU") seat-reduced to one from 
the present two-has been argued to adequate! y reflect group or re-
gional representation.40 Although this was presented as the common 
position of the African States, the approach has attracted a great deal 
of criticism.41 Furthermore, the Italian proposal introducing semi-

34 Id. 
35 Harare Declaration, U.N Doc. A/AC.247/1997/CRP.ll, 112 (June 27, 1997). 

Africans themselves decide the distribution of such seats in accordance with a rota-
tion-based system. Id. 

36 Bilahari Kausikan, Ambassador of Singapore, Do the Permanent Members 
Really Want Reform? (May 5, 1997), available at http://www.globalpolicy.org 
/security/docs/sing.htm. 

31 Id. 
38 Id. 
39 See Harare Declaration, Intergovernmental Conference of Ministries on 

Language Policy in Africa (March 1997), available at http://ocpa.i1mo.hr 
/resources/docs/Harare_Language_Declaration-en.pdf. The Declaration states that 
the permanent members should be nominated by the respective regions and elected 
by the General Assembly. Such a system of periodic elections of permanent mem-
bers of the Security Council would in the final analysis ensure that the decisions of 
the Security Council are less subject to the strictly national interests of its various 
members. Id. at 1[3. 

40 Schlichtmann, supra note 24, at 513. The idea first emerged from the initia-
tive of French President Frarn;ois Mitterand in his statement in January 1992 that 
France would share its (nuclear) bomb and its permanent seat on the UN Security 
Council. Id. 

41 Morris, supra note 6. Morris argued the following: 
States may assume a regional seat and, once ensconced, vote and speak pur-
suant to their own national interests. This would clearly constitute regional 
representation in its most minimalist form; a state would be drawn from a 
region but would not necessarily act on its behalf. ... [W]here intra-regional 
politics is discordant, regionalism as a basis upon which to allocate perma-
nent Security Council seats presents a dilemma; where consensus is lacking, 
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permanent members42 has received strong opposition, especially by 
those states that have permanent seats in the Security Council.43 

While the proposal for a combined EU seat perhaps reflects the 
ideas that have developed based on the Harare Declaration, Europe is 
more institutionalized than any other region in the world.44 Therefore, 
a comparison "between Europe and other regions is admittedly prob-
lematic. "45 Even the EU has difficulties in formulating a genuine! y 
common position on many security issues, as shown in the case of 
2003 Gulf Conflict.46 Given such situations, a single seat for the EU, 
which already has two and appears certain to gain one more, would be 
politically unpalatable. The leading states among the European mem-
bers of the UN, although representing the most politically cohesive, 
prosperous and institutionalized region in the world, will certainly be 
unwilling to countenance regional representation within the Security 
Council.47 However, Africa is typified as the most unstable region and 
fractious zone, suffering from both intra-state and inter-state conflicts. 
There is similar instability in Asia where there is an absence of re-
gional representation and a deficit of democracies. As a result, at-
tempts to provide regional representation for both Africa and Asia will 
not yield a practicable solution either. Regional or rotating representa-
tion for the regions would potentially lead to hindrances with respect 

Id. 

genuine representation 1nay in practice equate to indecision, negating the 
possibility for "prompt and effective action". 

42 A Revised Proposal for the Enlargement of the Security Council (May 
1996), http://www.globalpolicy.org/security/ docs/italy3/htm. Italy proposed in May 
1996 a special kind of membership-semi-permanent members-which would not 
provide the power of veto and which excluded any additional increase in the perma-
nent membership. Id. 

43 For example, Ambassador Tono Eitel of Germany stated that only four 
states were in support of extreme and exclusive models, which exclude an additional 
increase in permanent seats. Tona Eitel, Permanent Representative of F.R.G to the 
UN, Statement to the Open-Ended Working Group on the Question of Equitable 
Representation on and Increase in the Membership of the Security Council al the 
U.N. (Feb.26, 1996), available at http://www.globalpolicy.org/security/docs/gerold3 
.htm. Four member states represent just 2% of the general membership. Id. However, 
a greater number of member states expressed their complete objection to a new cate-
gory of seats. Id. 

44 Id. 
45 

46 
Id. 
Id. 

47 Panos Tsakaloyannis & Dimitris Bourantonis, The European Union's 
Conunon Foreign and Security Policy and the Refonn of the Security Council, 2 
EUROPEAN FOREIGN AFF. REV. 197, 197-209 (1997); see also MoJTis, supra note 6. 
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to "prompt and effective" action in carrying out the Security Council's 
primary responsibility to maintain international peace and security. 

The Secretary General's High Level Panel proposed two models 
for the enlargement of the Security Council in 2004.48 Model "A" sug-
gested six new permanent seats with three new two-year, non-
permanent seats.49 Model "B" suggested no new permanent seats but 
rather a new category of eight four-year renewable seats and one new 
two-year non-permanent and non-renewable seat.50 The models are 
structured as follows: 

Model "A" 

Proposed Proposed 
Permanent two-year Regional No. of seats new seats Total area states ( continuing) permanent (non-seats renewable) 

!Africa I 53 I 0 I 2 I 4 I 6 
Asia and ~I 1 12131' Pacific 

!Europe I 47 I 3 1 1 I 6 
jAmericas I 35 1 I 1 I 4 I 6 

Model "A" 191 . Totals ~I 5 l'~F 

48 

49 

50 

The Secretary General, supra note 32, 'IHI252-53. 
Id. 
Id. 
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Model "B" 

I Permanent 
Proposed ! 

Proposed I 

two-year I 
Regional No. of I new I seats seats Total area states ( continuing) permanent , (non-seats I renewable) 

!Africa I 53 I 0 I 2 I 4 I 6 I 

Asia and~I 1 121 3 I' Pacific 
!Europe I 47 I 3 I 2 1 I 6 
!Americas I 35 1 I 2 3 I 6 
Totals 
Model "B" ~I 5 

I 
I 121 11 Fl 

Whatever model for expansion of the Security Council member-
ship is ultimately chosen, the High Level Panel suggested the follow-
mg: 

Honouring Article 23 of the Charter. .. [ should ensure] the in-
volvement in decision-making of those who contribute most to 
the United Nations financially, militarily and diplomatically-
specifically in terms of contributions to the United Nations as-
sessed budgets, participation in mandated peace operations, 
contributions to voluntary activities of the United Nations in 
the areas of security and development, and diplomatic activi-
ties in support of United Nations objectives and mandates.51 

However, there is no consensus yet on either of the two models, nor 
did the Secretary General's report "In Larger Freedom" express any 
preference for one over the other. 52 

To date, the four countries constituting the group G-4 (Germany, 
Japan, Brazil and India) have established a strong lobby to gain four 
permanent seats for themselves in the Security Council.53 "Given the 
importance of these states in terms of population and financial support 
for the United Nations, their candidacy has attracted the approval of 

51 Id.~[ 249. 
52 See The Security-General, In Ulrger Freedo111: Toivards Develop111ent, 

Security and Human Rights For All, 'ill[ 153-219, U.N. Doc. A/59/2005 (Mar. 21, 
2005). 

53 Wouters & Ruys, supra note 24, at 20. 
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numerous other U.N. members."54 The United States has expressed its 
support for Germany and Japan, 55 and China has announced its sup-
port for India.56 Additionally, "France, the United Kingdom and Rus-
sia, together with the majority of the EU Member States and several 
other states, have explicitly endorsed" the G-4 applicants.57 

IV. VETO: AN UNEASY GESTURE 

The question of the veto is inextricably linked to the question of 
the composition of the Security Council.58 There have been two fun-
damental questions regarding the reform of the veto. First, "should the 
veto be curtailed or should it be left unabridged;" and second, "should 
the veto also be awarded to possible new permanent members or 
not?"58 Some of the states have expressed the view that the veto 
should be eliminated altogether, if not at once then perhaps after a cer-
tain amount of time.59 In April 1997, the abolition of the veto was also 
proposed in the Declaration on Security Council Reform by the for-
eign ministers of the Non-Aligned Movement in New Delhi.60 Despite 
outside support, none of the present permanent members of the Secu-
rity Council wants to give up its veto. 61 Rather, it is suggested that the 

54 

55 

56 

57 

Id. 
Id. 
Id. 
Id. 

58 United Nations Association-Canada, Sub-comm. on Nat'! Capital Region 
Branch U.N. Reform Project, Roundtable on Security Council Reform, (Sept. 12, 
1995), available at http://www.ncrb.unac.org/unreform/roundtables/SCreform.html. 

58 See Wouters & Ruys, supra note 24, at 21. 
59 Juan Soma via, Ambassador of Chile, Chile Proposal on Eventual Elimina-

tion of the Veto, (June 25, 1998) available at http://www.globalpolicy.org 
/security/reform/chile.htm. In his statement on June 25, 1998, Ambassador Juan 
Somavia of Chile proposed the possibility of a time limit on the veto as a right. Id. 
He suggested that the preliminary timeline for this change might be the year 2030. 
Id. 

60 Schlichtmann, supra note 24, at 62. The same position has been invoked by 
the African Union, the Arab League, and numerous other states, including Western 
countries. Id.; See Wouters & Ruys, supra note 24, at 21. 

61 Russia Vetoes the Abolition of the Veto, Statement by Representative of the 
Russian Federation in the Open-Ended Working Group on Security Council Reform 
on Veto Issue (Mar. 24 1999), available at http://www.globalpolicy.org/security/ 
docs/russia99.htm [hereinafter Russia Vetoes the Abolition of the Veto]. In 1999, 
Russia expressed its view in the Working Group that the Charter provisions govern-
ing the scope and application of the veto are crucial to preserving and enhancing the 
effectiveness and efficiency of the Security Council. Id. Under the Charter, the Secu-
rity Council has the primary responsibility for maintaining international peace and 



2010] SECURITY COUNCIL REFORM 309 

potential new permanent members or the semi-permanent members, 
regardless of the formulation, should forego their right of veto. 62 See-
ing that eventual abolition of the veto may not be a realistic solution, 
keeping the number of veto-wielding states small would be more prac-
tical. 63 In its letter to the Secretary General, the High Level Panel 
Chair stated that "an expansion of permanent membership, albeit 
without a veto, will equip the Security Council to deal with the new 
century's threat."64 

The governments of the relevant candidates initially declared that 
they would not accept "second class" permanent membership, which 
would place them in a position inferior to that of the current five per-
manent members.65 In March 2005, the leaders of the AU submitted 

security, and arriving at a balanced and substantial decision. Id. Therefore, Russia 
stands against the abolition of the veto. See Cameron R. Hume, U.S. Minister Coun-
selor for Political Affairs, General Statement and Remarks to a Working-group on 
Questions of Equitable Representation on and Increase in the Membership of the 
Security Council and Other Matters Related to the Security Council Decision-
Making Process, Including the Veto (May 23, 1996) http://www.globalpolicy. 
org/security/docs/hume.htm. Hume stated in 1996 that the U.S. would not be acting 
in good faith if it were to suggest an agreement could include a change in the exist-
ing veto right. Id. See also Morris, supra note 6 (Noting that "none of the P-5 are 
willing to see [the veto right] curtailed through a Charter amendment despite de-
mands that they should do so."). 

62 Schlichtmann, supra note 24, at 515 "Perhaps from the start all new mem-
bers should agree to forego the veto right, and avoid unnecessary and time-
consuming discussions and fruitless competition on this issue." Id. A similar view 
was expressed in a meeting called the "Roundtable on the Security Council Reform" 
arranged by UNA-Canada on September 12, 1995, where it was suggested that new 
members should be denied the veto. Roundtable on the Security Council Reform, 
http://www.ncrb.unac.org/unreform/roundtables/SCreform.html (last visited Nov. 8). 

63 Press Release, General Assembly, Assembly President Proposes Increase in 
Security Council Membership to 24 by Adding 5 Permanent, 4 Non-Permanent 
Members, GAf9228. (Mar. 20, 1997). General Assembly President Razali Ismail of 
Malaysia argued that new permanent members should not have the veto, as their 
powers were not "inherited ... as a result of 1945." Id. 

64 Bardo Fassbender, UN Reform and Collective Security: The Report of the 
UN High-level Panel on Threats, Challenges and Change of December 2004 and the 
Recommendations of the UN Secretary-General from March 2005, 17 GLOBAL 
ISSUES PAPERS 20 (2005) (F.R.G.). 

65 Id. The G-4 countries have argued that there can be no discrimination be-
tween first-rate and second-rate permanent members. Id. In their view, the veto 
should also be awarded to possible newcomers. Yomiuri Shimbun, Nations Seeking 
Permanent Security Council Seats Want Veto Rights, (May 15, 2005), 
http://www.globalpolicy.org/security/veto/2005/0515 inprinciple.htm. 
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their common position in the Ezulwini Consensus.66 They demanded 
two permanent and five non-permanent seats in the Security Council, 
as well as all the prerogatives and privileges of permanent member-
ship, including the right of veto.67 However, there has been a subse-
quent development in the view among the aspirant African members 
whereby they would agree not to use their veto for fifteen years.68 Ul-
timately, most of the candidates acknowledged the pragmatic approach 
adopted by the AU. In several communications, including the recent 
draft resolution in the U.N. General Assembly, Brazil, Germany and 
India demanded six new permanent members and four non-permanent 
members.69 They also argued that the new permanent members should 
not exercise their right of veto until the question of the extension of 
the right of veto to new permanent members has been answered.70 The 
G-4 countries argued for a periodical review of the extension of the 
membership after a period of fifteen years.71 In this period, the Secu-
rity Council members would not be allowed to use the veto with re-
gard to the review process.72 Germany, one of the G-4 countries, 
"notwithstanding its demand in principle for equal rights for [itself] 
with the current P-5," expressed that it was "prepared to accept a per-
manent seat without a right of veto."73 In 2006, the other G-4 countries 
have adopted similar positions, as reflected in the draft resolution 
submitted to the General Assembly.74 

There have been several suggestions concerning the reform of veto 
use. The countries in the Non-Aligned Movement have requested that 
restrictions be placed on the use of veto by limiting it to Security 
Council actions under Chapter VII of the Charter.75 The AU and sev-
eral individual U.N. members suggested that a multiple veto by two or 

66 Afr. Union, Executive Council, The Common African Position on the Pro-
posed Reform of the United Nations: The Ezulwini Consensus, Ext/EX.CU2 (VII) 
(Mar. 7 -8, 2005). 

61 Id. 
68 
69 

70 

Paul & Nahory, supra note 1, at 11. 
Security Council Reform, 115, U.N. Doc. A/60/L.46 (Jan. 9, 2006). 
Id. 

71 Draft Resolution on Security Council Reform (June 8, 2005), 
http://www.globalpolicy.org/security/reform/2005/0608g4resolution.pdf. 

72 Wouters & Ruys, supra note 24, at 24. 
73 Fassbender, supra note 64, at 20. The five permanent members of the Secu-

rity Council, known as the P-5, are France, the United Kingdom, the United States, 
China, and Russia. Wouters & Ruys, supra note 24, at 3. 

74 Security Council Reform,'][ 5, U.N.Doc. A/60/L.46 (Jan. 9, 2006). 
75 See Letter from the Permanent Representative of Egypt, 28 July, 1999, U.N. 

Doc. A/53/47, Annex X, in Wouters & Ruys, supra note 24, at 21. 
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more ~ermanent members simultaneously be required to defeat a pro-
posal. 6 Some states argued for a restriction of "the veto to specific 
types of decisions, such as requests for an Advisory Opinion of the 
International Court of Justice or the dispatching of a UN Observer.',77 
Other proposals suggested the deletion of all references to the Security 
Council in the Charter relating to the admission, suspension, and ex-
pulsion of member states, the appointment of the Secretary General 
and the amendment of the U.N. Charter.78 Uruguay and Colombia 
have put forward the possibility of the "General Assembly overruling 
the use of the veto by a two-thirds majority ... or a new attempt to 
codify procedural matters in the sense of Article 27(2) of the UN 
Charter." 79 

The fundamental assumption underlying the U.N. security system 
was a consensus among the Five Powers, and the veto was the institu-
tional embodiment of that assumption. 80 In the present situation three 
interrelated considerations have been put forward: 

[F]irst, the question of which States are to be considered as im-
portant enough with regard to international peace and security 
to be awarded the veto right; secondly, the assumption that the 
veto will spur members to assume larger responsibilities in the 
United Nations; and thirdly, the assumption that States will 
only use the veto when matters of vital national interest are at 
stake. 81 

Although the United Kingdom, France and Russia are no longer 
considered major powers, their permanent status in the Security Coun-
cil gives them a substantial voice in international politics.82 For exam-
ple, Russia has repeatedly stated that it will not accept any limitations 
on its right of veto.83 Article 108 deals with the amendments of the 
Charter, which effectively provides each permanent member with a 

76 BARDO FASSBENDER, UN SECURITY COUNCIL REFORM AND THE RIGHT OF 
VETO: A CONSTITUTIONAL PERSPECTIVE 268 (Kluwer Law Int'l 1998). 

77 Wouters & Ruys, supra note 24, al 22. 
78 Manuel Tello, Ambassador & Permanent Representative of Mex., State-

ment on the Reform of lhe Security Council on the Veto (unofficial translation) 
(Apr. 21, 1998) hltp://www.globalpolicy.org/security/docs/mexrefmp.hlm. 

79 Wouters & Ruys, supra note 24, at 22. 
80 See FASSBENDER, supra note 76, al 163-64 (1998). The Four Powers con-

sisted of the United States, the Soviet Union, Great Britain, and China. Id. al 163. 
81 Wouters & Ruys, supra note 24, al 26. 
82 See Thomas G. Weiss, The Illusion of Security Council Reform, WASH. Q., 

147 al 151 (Autumn 2003). 
83 Russia Vetoes the Abolition of the Veto, supra note 62. 
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right of veto that can overrule any effort to weaken its formal power.84 

This is the fundamental obstacle to replacing one of the current per-
manent members by a state that may be an emerging power. A chal-
lenge to reform is thus apparent both because of the P-5' s vested inter-
ests in preserving their power and because no provision in the Charter 
requires them to relinquish this right. 85 Indeed, the idea endorsed in 
the Charter in 1945-that powerful states should stand together to en-
sure international peace and security86-remains current. A fundamen-
tal amendment to the Charter is necessary to include "emerging pow-
ers" in place of the "losing powers." Examples include Japan and Ger-

h . th d h . ' 87 many, w ere econormc grow emonstrates t e countnes power, as 
well as the EU, which has made significant progress as an emerging 
power through the development of a common foreign and security 
policy, the creation of EU military and police missions, and the estab-
lishment of a European Defence Agency. The "actual distribution of 
wealth and power in the world" should also be taken into account. 88 

Financial and military contributions of the states are important if they 
wish to have a global voice at the international level. The High Level 
Panel stressed that "permanent seats should be reserved for those 
countries that rank as the top three contributors in terms of financial 
contributions to the regular or voluntary budget and in terms of 
troops."89 

As long as no amendment to the Charter is forthcoming, the most 
practical approach may be the self-imposed restrictions argued for by 
the Group of Ten.90 The idea is that veto power should only be used in 
"matters of vital importance and for example not with regard to the 
decisions listed as 'procedural' in General Assembly Resolution 267 
(IIl)."91 This resolution indicated a list of issues to be treated as proce-

84 

85 

86 

U.N. Charter art. 108. 
Weiss, supra note 82, at 150-51. 
U .N. Charter art. 27. 

87 Daws, supra note 4. Moreover, Japan and Germany are currently the second 
and third largest contributors to the UN' s budget. Id. It is stressed that they "may 
seek to reduce the size of their financial obligations to the UN if permanent seats for 
them are not forthcoming." Id. 

88 Paul & Nahory, supra note 1, at 5. 
89 Wouters & Ruys, supra note 24, at 28. 
90 Id. at 22. The Group of Ten is comprised of Austria, Australia, Belgium, 

Bulgaria, Czech Republic, Estonia, Hungary, Ireland, Portugal and Slovenia. Id. 
91 Id. The authors state that the veto should be excluded in respect of matters 

contained in the Annex entitled "Decisions deemed procedural for the General As-
sembly resolution 267 (III) of 14 April 1949," updated as necessary. Id. Thus the 
veto should be excluded in respect of recommendations under Article 4, 5, 6, and 97. 
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dural for the purpose of voting in the Council. The list included 
"[d]ecision[s] to remind Members of their obligations under the Char-
ter.',92 The Group of Ten has also argued that the veto should be ex-
cluded in cases involving the admission or expulsion of member states 
of the U.N. or decisions in the appointment of the Secretary Generai.93 

V. THEWAYFORWARD 

It is not unfair to argue for a democratic reform of the Security 
Council with wider representation from across the regions that are cur-
rently represented unequally or not represented at all. Democratic re-
form may be necessary to make the Security Council more account-
able for its decisions. But would that serve the purpose for which the 
Security Council was created? The discharge of its primary responsi-
bility-the maintenance of peace and security-is contingent upon 
prompt and effective action. Such action is assumed to enforce peace 
first and foremost. 

"In a world torn by war and violence, we need a far better Security 
Council to promote international peace and security and defend inter-
national law."94 However, with an expanded Security Council, careful 
investigation is required to determine how such an aspiration may be 
realized. To date, there have been seven demands put forward regard-
ing the reforms: the Security Council should be "1) more representa-
tive, 2) more accountable, 3) more legitimate, 4) more democratic, 5) 
more transparent, 6) more effective, and 7) more fair and even-handed 
(no double standards)."95 It is difficult to assume that a reformed Secu-

See Reform of the Security Council: Paper on Decision-Making, Including the Veto 
(June 1998) http://www.diplomatie.be/newyorkun/default.asp ?id=87 &mnu=87. 
Some pointed to the fact that procedural issues under Article 27 (2) are not subject to 
a veto and that an examination should be undertaken to determine which decisions 
should be considered procedural in nature. Id. Reference was made to the recom-
mendations of General Assembly Resolution 267 (lll). See Working Group on the 
Security Council (1995): Report of the Vice-Chairman (Sept. 15, 1995), 
http://www.globalpolicy.org/security /reform/secwg2.htm. 

92 G.A. Res. 267 (lll), U.N. Doc. A/900 (Apr. 14, 1949). In 1946, the Council 
adopted its Rules of Procedure, which did not change anything with respect to the 
Charter's prescriptions on voting in the Council, not even in the sense suggested by 
General Assembly Resolution 267(lll). See Attila Tanzi, Problems of Enforcement of 
Decisions of the International Court of Justice and the U:nv of the United Nations, 6 
EUR. J. INT'L L. 539 (1995). 

93 Wouters & Ruys, supra note 24, at 22. 
94 Paul & Nahory, supra note 1, at I. 
95 Id. at 3. 
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rity Council could fulfill all of these demands at the same time. The 
more representative the Security Council, the more democratic it 
might be and the more accountability one might demand from it. 
However, it would be less effective on the whole in the performance 
of its primary task-the enforcement of peace . 

. The prevailing problems regarding permanent membership support 
the view that the permanent members have rights but few responsibili-
ties in the sense that they have "offered very few troops and [ very lit-
tle] military support to the Council's peacekeeping operations."96 

Moreover, "some permanent members have even been seriously in 
arrears with their U.N. assessments, putting the organization's fi-
nances in danger, and preventing needed peacekeeping operations be-
cause of funding caps. "97 By their veto power, the permanent members 
"prevent the Council from acting on important matters of peace and 
security that fall within their national interests."98 The practice in the 
Security Council demonstrates that most of the important decisions are 
taken up through private consultations in closed-door meetings.99 

"Even in private consultations, ambassadors frequently read lengthy 
official statements prepared in their capitals. A single round of such 
'discussion' can take half a day, preventing swift and decisive ac-
tion."100 If this is the case under current permanent membership num-
bers, it is clear that five or six new permanent members would make 
matters much worse. "Their presence would block future reform" and 
make the "outright elimination of permanency far more difficult."101 

Additionally, the Security Council enjoys quasi-legislative authority in 
security emergencies by being able to take rapid executive action. 
With fifteen members, the Council is already diverse in terms of the 
size-efficiency ratio for an executive body with such extensive respon-
sibilities. Negotiations would be even more laborious with an ex-
panded number of members "and consultations with capitals, time 
zone differences, and multiple languages [ would] add to the bur-
den."102 Ambassadors with Council experience have warned that any 

96 Id. at 10. 
97 Id. 
98 Id. at 11. 
99 Id. at 14. 

100 Id. 
101 Id. at 9; see also W. Michael Reisman, The Constitutional Crisis in the 

United Nations, 87 AM. J. INT'L L. 83, 96 (1993) (arguing that "a further expansion 
of the Council ... would make the Council more unwieldy and less efficient in the 
performance of its primary task."). 

102 Paul & Nahory, supra note 1, at 14. 
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enlargement of the Security Council would be a mistake and would 
make the Council ineffective. 103 

Consequently, it is important to keep the number of permanent 
members small enough to allow them to work effectively and effi-
ciently without the major hindrances that occur with a larger number 
of memberships. "[T]he high-level panel's vision of a reformed United 
Nations" with a much wider representation "would create a different 
divide among members of the U.N., a divide based not on power per-
haps but on adherence to law in both internal and external affairs." 104 

While the U.S. proposal of a twenty-one-member Security Council 
is perhaps the most sensible solution, 105 it may not be realistic to grant 
the possible new permanent members the right of veto. Obviously, 
extension of the veto would cause further difficulties in the Security 
Council's decision-making process. The idea of the veto was incorpo-
rated in the Charter to guarantee peaceful relations among the world's 
main powers. This goal, argued for by the allied powers, could be 
achieved by introducing a mechanism to safeguard the vital national 
interests of the most important U.N. member states. In other words, 
the veto has been a prerogative granted to the most powerful states. In 
return, the privileged members had a duty to take up the responsibility 
of maintaining international peace and security through collective ac-
tions by the U.N. In order to ensure the effective maintenance of peace 
and security, the U.N. had to institutionalize the concert of the Five 
Powers and the hegemonic relationship between them and the rest of 
the membership. 106 Over the past sixty years, this plan has worked 
well-or at least rather we!I. 107 In today's world, the lack of a power 
balance has caused a disparity of sorts whereby the U.N. cannot be 
effective, at least in the context of a major challenge to peace and se-
curity, 108 without a strong U.S. commitment, but this imbalance is 

103 Id. at 16. 
104 Anne-Marie Slaughter, Security, Solidarity, and Sovereignty: The Grand 

Themes of UN Reform, 99 AM. J. lNT'L L. 619, 631 (2005). 
105 Weiss, supra note 82, at 148-49. 
106 Jerzy Ciechanski, Restructuring of the UN Security Council, 1 INT' L 

PEACEKEEPING 413, 416 (1994). 
107 Wouters & Ruys, supra note 24, at 25. Over the past sixty years, unlike the 

League of Nations, none of the P-5 has abandoned the United Nations. Id. No direct 
military confrontation has occurred between them, which was especially important 
considering the Cold War, and particularly in the earlier Charter years when the 
Soviet Union was the only communist country among the P-5. Id. 

108 See Richard Falks, Reforming the Security Council, PEACE MAG., Sep-Oct 
1995, http://www.peace magazine.org/archive/vlln5p13.htm (last visited Jan. 15, 
2009). 
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unlikely to last very long. 109 Unanimity among the powerful states will 
still be required for the effective maintenance of world peace. Main-
taining the veto for the powerful states will thus be a reality. 

Any limits on the veto should be more clearly delineated. Al-
though the San Francisco Declaration urged the permanent members 
to use their veto only where a vital national interest is at stake (i.e., not 
to use it willfully to obstruct any operation of the Council), 110 Article 
27 of the Charter does not provide any definitive guidance on the mat-
ter. Paragraph 2 limits the veto to non-procedural matters, whereas 
paragraph 3 obliges a permanent member to abstain from voting on 
decisions under Chapter VI when the member itself is a party to the 
dispute under consideration.11 1 The High Level Panel espoused the 
same view, that is, that the veto should be used only where vital inter-
ests are at stake. 112 This concept is abstract. The time has come to clar-
ify at least which matters fall under Chapter VI and which fall under 
Chapter VIL This would perhaps be a good step in guaranteeing com-
pliance with the obligatory abstention rule, enshrined in Article 27 (3) 
of the U.N. Charter. In addition, as discussed previously, the decisions 
defined as "procedural" in General Assembly Resolution 267 (III) 
could be deemed by the Security Council as matters not subject to 
veto. Furthermore, there should be a "greater pressure for de facto 
changes to the Charter, including additional voluntary commitments 
by the [permanent members] to constrain [their] use of the veto in de-
fined circumstances. "113 This designation "would allow the Council to 
develop a more coherent and transparent practice."114 

The Security Council has pledged to refrain from using the veto in 
the cases of genocide and large-scale violations of human rights. 115 

However, the problem remains as to authority (i.e., who would deter-

109 Wouters & Ruys, supra note 24, at 26 (''The United States is bound to one 
day lose its position as the world's sole superpower. Already some are warning of a 
second Cold War between the United States and China, if the latter country's eco-
nomic growth were to be translated into a military build-up."). But see Weiss, supra 
note 82, at 153. "[I]f the Security Council is to enforce its collective decisions, U.S. 
participation is, at present and for the foreseeable future, a sine qua non." (emphasis 
added). Id. 

"
0 See Wouters & Ruys, supra note 24, at 10-11. 

111 U.N. Charter art. 27, paras. 2-3. 
112 Wouters & Ruys, supra note 24, at 29. 
113 Daws, supra note 4. 
114 Wouters & Ruys, supra note 24, at 31. 
115 See Andrew Mack, The Secretary General's High Level Panel Report, 

http://www.hsrgroup.org/workshops/newyork/newyorkconcept.pdf (last visited Jan. 
15, 2009). 
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mine the facts on genocide and large-scale violation of human rights?). 
In January 2004, the European Parliament proposed the establishment 
of an independent body endowed with legitimacy under international 
law (similar to the International Court of Justice or International 
Criminal Court) to decide when there was an imminent danger of 
genocide, war crimes or crimes against humanity. 116 In September 
2004, the idea was reflected in the establishment of the International 
Commission of Inquiry on Darfur to assess the nature and scope of the 
human rights violations in Darfur. 117 A permanent commission of in-
quiry of this kind may well be established. It would consist of eminent 
and independent experts entitled to make pronouncements on the na-
ture and scope of ongoing crises and find that genocide, ethnic clean-
sing, or large scale massacres of civilians are occurring. On the one 
hand, the commission would work as a fact-finding body; on the other, 
it would have the competence to legalize its findings. The ultimate 
decision to take action under Chapter VII of the Charter, however, 
would still lie with the Security Council. 

Thomas Franck has suggested incorporating follow-up provisions 
in Security Council resolutions indicating that where a state fails to 
carry out its obligations, force will be authorized if approved by at 
least nine Council members (of the present composition). 118 As the 
explicit conjunction of Security Council enforcement actions and na-
tional interest has exacerbated the politicization of Council voting 
throughout its previous practice, 119 a system could be introduced im-
posing the requirement that two or more vetoes must be cast to over-
rule a decision. Similarly, since the U.N. is facing a problem both of 
efficiency (the question of the veto) and of democracy (the composi-
tion of the decision-making body), a power sharing mechanism may 
be introduced between the Security Council and the General Assem-
bly. The former should become a more executive decision making 
body, whereas the latter should take up all politically relevant issues. 

116 European Parliament Resolution on the Relations Between the European 
Union and !he United Nations, EUR. PARL. Doc., 2003/2049 (IN!), 2004 0.1. (C-
96/79) (2004), at 1120; See also Wouters & Ruys, supra note 24, at 33. 

117 See Press Release, The Secretary-General, Secretary-General Establishes 
Internaiional Commission of Inquiry for Darfur, U.N. Doc. SG/N890 (July 10, 
2004). 

118 Thomas M. Franck, Hu,nanitarian and Other Interventions, 43 COLUM. J. 
TRANSNAT'LL. 321, 335 (2005). 

119 Simon Chesterman, Legality Versus Legitinzacy: Hunzanitarian Interven-
tion. the Security Council. and the Rule of Law, 33 SECURITY DIALOGUE 293, 301 
(2002). 
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The former will be the guarantor of efficiency and stability, while the 
latter will become the guarantor of democracy with respect to the will-
ingness of all stakeholders. For instance, the General Assembly's au-
thorization by a two-thirds or three-fourths majority should be re-
quired in the most sensitive issues, such as to wage war against mem-
bers. The Security Council may demand this higher quorum from the 
General Assembly. One other proposal might be the institutionaliza-
tion of the existing concept of the "uniting for peace" resolution in the 
reform process. 120 

VI. CONCLUSION 

As far as decision-making legitimacy is concerned, "prompt and 
effective" action by the Security Council may not necessarily contra-
dict considerations of transparent decision-making. Despite the fact 
that the Security Council is not constrained by any legal limitation in 
the strict sense, the legitimacy of its decisions depends on its compli-
ance with both substantive and procedural principles embodied in the 
Charter. Legitimacy, although an ill-defined concept, 121 encompasses 
both a legal and political standpoint. In a legal sense, it refers to the 
"question of whether the [Security] Council has acted in accordance 
with its powers and rules of procedure under the Charter,"122 and in a 
political sense to the "'fairness' or 'justness' of the Council's deci-
sions and the procedure through which these decisions have been 

Id. 

120 See G.A. Res. 377(V), U.N. Doc. NRES/377(V) A (Nov. 3, 1950). 
[I]f the Securily Council, because of lack of unanimity of the permanent 
members, fails to exercise its primary responsibility for the maintenance of 
international peace and security in any case where there appears to be a 
threat to the peace, breach of the peace, or act of aggression, the General 
Assembly shall consider the matter immediately with a view to making the 
appropriate recommendations to Members for collective measures, includ-
ing in the case of a breach of the peace, or act of aggression to use armed 
force when necessary, to maintain or restore international peace and secu-
rity. If not in session at the time, the General Assembly may meet in e1ner-
gency special session within 24 hours of the request therefore. Such emer-
gency special session shall be called if requested by the Security Council on 
a vote of any seven [now nine] members, or by a majority of the United Na-
tions. 

121 Daniel Bodansky, The Legitimacy of Inten1ational Governance: A Coming 
Challenge for International Environmental Law?, 93 AM. J. INT'L L. 596, 600 
(1999). 

122 FASSBENDER, supra note 76, at 316. 
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taken."t 23 A reform of the Security Council should therefore address, 
more than anything, the issues that enhance legitimacy and transpar-
ency, or openness, in the Council's decision-making. 

Today, it should be noted that the Security Council "holds more ef-
fective public meetings, consults better with non-Council actors such 
as Troop Contributing Countries, goes on missions to crisis areas, pub-
lishes its programme of work and targets its sanctions better."t 24 

Moreover, the "[C]ouncil president . . . has adopted the practice of 
regularly briefing non-members and the press about private consulta-
tions, meaning that information rather than rumor circulates."tzs In 
addition, the Council delegates its authority by creating subsidiary 
bodies-authority that, as a political body, the Council is not assumed 
to exercise by itself. Two U.N. war crime tribunals, a boundary de-
marcation commission for Iraq, and the U.N. Compensation Commis-
sion are some examples of this practice. These certainly have contrib-
uted to the institutionalized development of the functions of the Secu-
rity Council. 

However, there have been aspirations that the Council should do 
more. For instance, it has been urged to "devolve more work to sub-
sidiary arrangements."t 26 "The Council should also exhibit more ef-
fective team coordination, lessen the burden of discussion imposed on 
the ambassadors, ... strengthen the work of its expert panels and bring 
them together into a united information-sharing process ... [a]nd it 
must work harder to seek information from the real world and to con-
sult with NGOs and policy actors of all kinds."t 27 Additionally, the 
Security Council should establish a more coordinated Sanctions 
Committee, consisting perhaps not of the diplomats but of legal ex-
perts who would assess the humanitarian and legal consequences of 
sanctions management. These measures would certainly enhance the 
legitimacy and transparency of the Security Council's actions. 

123 Id. 
124 Paul & Nahory, supra note 1, at 20; See also David M. Malone, The Secu-

rity Council in 1990's: Inconsistent, Improvisational, Indispensable?, hllp://www. 
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