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l. INTRODUCTION 

When Sophia prepared her children for visitation on that weekend 
in March, she could not have anticipated that it would be a day like no 
other. Sophia was separated from the children's father whom she had 
married when she was seventeen. The couple resided in New Jersey 
where the parties had relocated. Sophia's husband enjoyed dual citi-
zenship. His native country was Portugal. As a consequence of domes-
tic violence that had become progressively more severe during the 
marriage, Sophia had recently been granted an order of protection for 
herself and the children from the state court. Pursuant to the order of 
protection, Sophia was granted temporary custody of the parties' one 
and a half year old daughter and three year old son. However, the or-
der also granted her estranged husband supervised visitation. On the 
weekends designated for visitation, Sophia would deliver the children 
to her husband's relatives at a neutral pickup site. The relatives would 
take the children to their home for the weekend and provide supervi-
sion for the father's visitation. At the end of the weekend, the children 
would be returned to the neutral site where Sophia would pick them up 
and take them home. 

This weekend Sophia delivered the children to the designated site. 
She followed her attorney's instmctions to avoid any discussion of the 
current custody situation with her husband's relatives. She returned 
home to wait out the time. When she returned to the pickup site at the 
end of the weekend, the relatives were not there with the children. Af-
ter waiting for their arrival for over an hour, she returned to her home 
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and attempted to call them. No one answered the telephone at the rela-
tives' home. She called the police and asked them to accompany her to 
the home of the relatives to pick up the children. 

When Sophia arrived with the police at the home of her husband's 
relatives, neither her husband nor the children were there. The husband 
had removed the children from the United States. After his relatives 
picked the children up at the beginning of the weekend and transferred 
them to him, the children's father had proceeded to the airport and had 
flown with the children to his native country - Pmtugal. Sophia now 
found herself enmeshed in the complicated process of trying to compel 
the return of her children. 

Despite her attorney's efforts to get the matter resolved in an emer-
gency hearing before the court that had issued her protective order, 
Sophia would soon find out that the structure created to address inter-
national parental kidnapping would not result in the immediate return 
of her children. The Receiving Country, Portugal, had signed the 
Hagne Convention1 and was a convention partner to the United 
States.2 Through efforts of the United States Department of State, 
Sophia confirmed that her children were residing with members of her 
husband's family in a town outside of Lisbon. Although the U.S. De-
partment of State was able to confinn the whereabouts of her children, 
over the next eight years Sophia would have no direct or telephonic 
contact with her children. Sophia had become a "left behind" parent. 3 

Unfortunately, Sophia's case is not an isolated instance. While in-
formation on the incidence of international parental abduction is lim-
ited, the U.S. Department of State indicated in its most recent report 
on parental abduction that during Fiscal Year 2006 the Central Author-
ity assisted left-behind parents in the United States to file 289 Conven-

See HCCH Status table for a list of countries that have signed, ratified, or 
acceded to the Convention, http://www.hcch.net/upload/statmtrx_e.pdf (last visited 
Oct. 27, 2007). See generally Hague Convention on the Civil Aspects of Interna-
tional Child Abduction, Oct. 25, 1980, T.I.A.S. No. 11, 670, 1343 U.N.T.S. 89 [here-
inafter Hague Convention] ( entered into force Dec. I, 1983). 

2 See List of Hague Convention Countries, http://www.travel.state.gov/family 
/abduction/hague_issues/hague_issues_l487.html (last visited Oct. 27, 2007) (listing 
the 65 countries that are Convention partners with the United States). 

3 Sophia's case is based on facts drawn from international parental kidnap-
ping cases handled by the author. 
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tion applications involving 393 children.4 It provided assistance in 346 
cases which involved 522 children. 5 

Because the United States is a signatory to the Hague Convention 
on International Kidnapping (hereinafter referred to as the Hague Con-
vention), a mechanism does exist for parents left behind to seek the 
recovery of their child or children. Part II of this article will examine 
the framework established by the Hague Convention for recovery of 
abducted children as well as the structure adopted by the United States 
to implement the Hague Convention. Part III will examine how the 
American courts have applied the Hague Convention. Part IV will dis-
cuss the challenges presented when a child is removed to a country 
that is not a signatory of the Hague Convention. 

This article is intended to serve as a primer on handling interna-
tional parental abduction cases. Its objective is to provide an initial 
overview and understanding of the law in this very critical area, focus-
ing on legal action parents can take when international child custody 
disputes arise and one parent removes the child or children to another 
country. 

II. LEGAL AUTHOR1TY GOVERNING INTERNATIONAL PARENT AL 
KIDNAPPING IN THE UNITED STATES 

A. The Hague Convention on International Parental Abduction 

The Hague Convention on the Civil Aspects of International Child 
Abduction (hereinafter referred to as the "Convention") was "adopted 
unanimously in 1980 by 23 member countries of the Hague Confer-

4 See U.S. DEP'T OF STATE, REPORT ON COMPLIANCE WITH THE HAGUE 
CONVENTION ON THE CIVIL ASPECTS OF INTERNATIONAL CHILD ABDUCTION, 5 (Apr. 
2007) available at http://www.travel.state.gov/pdf/child _abduction_ Compliance_ 
Report.pdf [hereinafter REPORT ON COMPLIANCE]. 

5 Id. See also, e.g., Laura McCue, Left Behind: The Failure of the United 
States to Fight for the Return of Victims of International Child Abduction, 28 
SUFFOLK TRANSNAT'L L. REV. 85, 85 (2004) ("There are currently 10,000 American 
children living abroad as victims of parental child abduction."); Deborah M. 
Zawadzki, The Role of Courts in Preventing International Child Abduction, 13 
CAROOZO J. INT'L & COMP. L. 353, 353 (2005): 

International child abduction continues to be a growing problem in the 
United States ("U.S.") and abroad. From 1976 to 1996, the State Depart-
ment reported a total of 6,744 cases of parental abduction from the United 
States to countries overseas. Since the late 1970s, the State Department has 
been contacted regarding 16,000 cases of children abducted from the U.S., 
including those children whose parents have prevented their retnrn to the 
United States. 
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ence on Private International Law."6 It represented the culmination of 
work that stemmed from a proposal in 1976 at the Hague Conference 
on Private International Law.7 At present, eighty countries are parties 
to this Convention, including the United States. 8 

The Convention acknowledges that "the interests of children are of 
paramount importance in matters relating to their custody."9 To further 
the interests of children, it provides a framework and procedures for 
securing the return of children "wrongfully removed to or retained in 
any [C]ontracting [S]tate"10 and ensuring that "rights of custody and of 
access under the law of one Contracting State are effectively respected 
in other Contracting States."11 A Contracting State is a state which has 
signed the Hague Convention. 

In order to achieve its stated goals, the Convention balances the 
competing considerations of the avowed interest of the country with 
current custody of the children and the interest of the child's country 
of residence in retaining autonomy over issues pertaining to the fam-
ily. The result is a framework whose legal focus is to restore the status 
quo, not to adjudicate the issue of custody or access on its merits. The 
framework provided by the Convention applies to those cases in which 
a parent is denied access to the child as well as those in which the 
child is removed from the parent who enjoys physical or legal cus-
tody.12 

6 PATRICIA M. HOFF, AM. BAR Assoc., THE HAGUE CONVENTION ON THE 
CIVIL ASPECTS OF INTERNATIONAL CHILD ABDUCTION: A CURRICULUM FOR 
AMERICAN JUDGES AND LAWYERS 32 (Oct. 1997). 

7 Id. 
8 See HAGUE CONFERENCE ON PRIVATE INTERNATIONAL LAW, STATUS 

TABLE, http://hcch.e-vision.nl/index _ en. php?act=conventions.status&cid=24 (last 
visited Sept. 16, 2007) (among the countries that currently have signed, ratified or 
acceded to the Convention are: Albania, Argentina, Australia, Austria, Belarus, Bel-
gium, Bosnia and Herzegovina, Brazil, Bulgaria, Canada, Chile, People's Republic 
of China, Croatia, Cyprus, Czech republic, Denmark, Estonia, Finland, France, 
Georgia, Germany, Greece, Hungary, Iceland, Ireland, Israel, Italy, Latvia, Lithua-
nia, Luxembourg, Republic of Macedonia, Malta, Mexico, Monaco, Montenegro, 
Netherlands, New Zealand, Norway, Panama, Paraguay, Peru, Poland, Portugal, 
Romania, Serbia, Slovakia, Slovenia, South Africa, Spain, Sri Lanka, Sweden, Swit-
zerland, former Yugoslav, Turkey, Ukraine, United Kingdom of Great Britain and 
Northern Ireland, United States of America, Uruguay and Venezuela). 

9 Hague Convention, supra note 1, pmbl. 
' 0 Id. art. l(a). 
11 Id. art. l(b). 
12 Id. art. 1. 
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In order to apply the Convention, there must be a wrongful re-
moval or retention of the child in question. 13 A removal is wrongful if 
it is in breach of the "rights of custody" accorded by the state of the 
child's habitual residence. 14 The party asserting the legal custody 
rights must have been actually exercising them or must have been 
thwarted in his or her efforts to exercise them at the time of the re-
moval. 15 The custody rights asserted may be established in several 
ways. They are not limited to those established by court decree. They 
may "arise by operation of law or by reason of a judicial or adminis-
trative decision, or by reason of an agreement having legal effect un-
der the law of that State,"16 such as a mediated custody/visitation 
agreement or a separation agreement. 

The party asserting the Convention must be able to show that the 
child was "habitually resident" in his country immediately before any 
breach of the party's right to determine where the child would live or 
of the party's right to access the child. 17 What constitutes "habitually 
resident" is not defined by the Convention and turns on a determina-
tion of the courts based on the facts of the particular case. 18 Among 
the facts that a court will look at are the country of birth of the child, 
the circumstances under which the parents parted company, whether 
the child was taken to the country of alleged habitual residence with-
out the Imowledge or consent of the other parent, and whether one 
parent coerced the other into acquiescing into a change of residence. 19 

13 Id. art. 1. 
14 Id. art. 3(a). 
15 Id. art. 3(b ). 
16 Id. art. 3(b ). 
17 Id. art. 4. 
18 See Meredith v. Meredith, 759 F. Supp. 1432, 1434 (D. Ariz. 1991). See 

also Friedrich v. Friedrich, 983 F.2d 1396, 1400-01 (6th Cir. 1993) (stating that no 
U.S. cases provide "guidance on th:e construction of habitual residence" and caution-
ing the courts to "resist the temptation to develop detailed and restrictive rules as to 
habitual residence"). 

19 See, e.g., Wanninger v. Wanninger, 850 F. Supp. 78 (D. Mass. 1994). The 
children were born and raised in Germany and had attended school there. Id. at 80. 
The mother brought the children to the U.S. for a visit and decided while there not to 
return to Germany. Id. Since the children had lived in Germany all their lives except 
for a few brief visits to the U.S., the court found that Germany was the country of 
habitual residence. Id. at 81. See also Friedrich, 983 F.2d 1396. The parties' child 
was born and resided exclusively in Germany until the mother removed him to the 
U.S. after an argument in which the father ordered the mother to leave the apartment 
with the son and put most of their belongings outside the apartment. Id. at 1399. The 
court appears to have been influenced by the fact that prior to taking the child to the 
U.S. the mother had met with the father and planned a visitation schedule. Id. at 
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Assuming that a child has been wrongfully removed from the 
country of habitual residence or has been retained outside the country 
of habitual residence, there are other requirements that must be met in 
order for the Convention to apply. The child must be under the age of 
16.20 In order for the Contracting State where the child is residing at 
the time the petition is filed to be obligated to immediately return the 
child to his or her state of habitual residence, the petition must be filed 
within one year of the child's removal or retention.21 When the peti-
tion is filed outside the one-year period, the obligation of the Contract-
ing State to return the child is qualified. If the party opposing the peti-
tion is able to demonstrate that the child has "now settled in its new 
environment," then the judicial or administrative authority of the Con-
tracting State is not obligated to return the child. 22 

As noted above, some terms that are central to the operation of the 
Convention, such as "habitual residence," have been defined by case 
law rather than by the convention. Other key terms, such as "rights of 
custody"23 and "rights of access,"24 are defined by the Convention. 
The net effect is that the Convention provides a framework within 
which parental abduction cases can be addressed without unduly in-
truding upon the prerogatives of the Contracting State. For example, 
each Contracting State is required to designate a Central Authority, i.e. 
an agency that is responsible for carrying out its responsibilities under 
the Convention.25 However, in the event that a Contracting State has 
more than one system of law, it is authorized to designate more than 
one central authority.26 Where more than one Central Authority is des-
ignated, the Contracting State must specify the territorial extent of 

1402. The father discovered that the mother had left Germany with the child after the 
fact. Id. at 140 I. The Court appears to have been concerned that the mother not be 
allowed to implement a change in habitual residence without the father's knowledge 
or consent. Id. at 1402. But see Falls v. Downie, 871 F. Supp. 100 (D. Mass. 1994). 
Where a child was removed to the U.S. from Germany with the knowledge and per-
mission of his mother, had resided there for eight months, had acclimated to his life 
in the U.S., and had had little contact with the mother during his stay, the court did 
not treat Germany as the habitual residence of the child and did not require the im-
mediate return of the child to Germany. Id. at 102. 

20 Hague Convention, supra note I, art. 4 ("The Convention shall cease to 
apply when the child attains the age of 16 years."). 

21 Id. art. 12. 
22 Id. 
23 Id. art. 5(a). 
24 Id. art. 5(b ). 
25 Id. art. 6. 
26 Id. 
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each central authority's powers and designate how applications are to 
be related to the appropriate Central Authority. 27 

The duties of Central Authorities are defined. Central Authorities 
are responsible for promoting cooperation among authorities within 
their Contracting State. 28 They are to take measures to discover the 
location of a child who has been wrongfully removed or retained. 29 

They are to prevent any further harm to the child or prejudice to inter-
ested parties. 30 They are to secure either the voluntary return of the 
child or an amicable resolution of the issues.31 Central Authorities are 
also expected to facilitate the exchange of information relatin¥ to the 
social background of the child or children, where appropriate,3 and to 
provide information of a general character as to the law of their state 
in relation to the application of the Convention. 33 

Central Authorities' duties are not limited to administrative over-
sight of the Convention. They are also expected to initiate or facilitate 
administrative or judicial proceedings aimed at the return of the 
child,34 provide or facilitate the provision of legal aid and advice,35 

make administrative arrangements for the safe return of the child,36 
and keep other Central Authorities infonned regarding the operation of 
the Convention within their respective jurisdictions. 37 

Left-behind parents seeking to use the Convention may apply to 
the Central Authority in the child's country of habitual residence or 
that of any other country for assistance in securing the return of the 
child. 38 The contents of the application for assistance are prescribed by 
the Convention. 39 If the Central Authority believes that the child or 
children referenced in a particular application is in another Contracting 
State, the Central Authority is promptly to forward the application to 
that State.40 One of the mandates of the Central Authority is to take 

27 Id. 
28 Id. art. 7. 
29 Id. art. 7(a). 
30 Id. art. 7(b). 
31 Id. art. 7(c). 
32 Id. art. 7(d). 
33 Id. art. 7(e). 
34 Id. art. 7(±). 
JS Id. art. 7(g). 
36 Id. art. 7(h). 
37 Id. art. 7(i). 
38 Id. art. 8. 
39 Id. art. 8(a)- (g). 
40 Id. art. 9. 
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whatever measures are appropriate to ensure the return of the child.41 

In the event that an administrative or judicial decision is not reached in 
six weeks, the Central Authority is authorized to request a statement of 
the reason for the delay.42 

Responsibility for implementation of the Convention is shared by 
the administrative and judicial authorities of the Contracting States. 
They enjoy considerable discretion in implementing the Convention. 
For example, although a Contracting State's administrative or judicial 
authority must return a child wrongfully removed or retained when an 
application is made within one year of the child's removal, 43 it may 
also order the return of a child when proceedings have been com-
menced outside the one year period, absent a showing that the child is 
now settled in his or her new enviromnent.44 The administrative or 
judicial authority of a Contracting State may also decline to order the 
return of a child for a number of other reasons. These include a show-
ing of the following: (1) that the person who had custody of the child 
was not actually exercising the custody rights or subsequently agreed 
to the removal;45 (2) that there is a ~rave risk of physical or psycho-
logical harm to the child if returned; 6 (3) that the child objects to be-
ing returned and is old enough and mature enough to have his or her 
wishes considered;47 or (4) that the return of the child would not be 
permitted by the "fundamental principles of the [R]equested State re-
lating to the protection of human rights and fundamental freedoms.',48 

A Requested State is the state which has been requested to return the 
child; similarly, a Requesting State is the state making that request. 

The Convention does not specify the evidentiary standard to be 
met by a party applying through a Central Authority for the return of a 
child.49 However, it does authorize the administrative or judicial au-
thority of a Contracting State to take notice of administrative or judi-
cial decisions that are recognized in the child's state of habitual resi-
dence without requiring specific proof of the law or applicable deci-
sions. 50 Moreover, it authorizes an administrative or judicial authority 

41 Id. art. 10. 
42 Id. art. 11. 
43 Id. art. 12. 
44 Id. 
45 Id. art. 13(a). 
46 Id. art. 13(b ). 
47 Id. 
48 Id. art. 20. 
49 See id. art. 8. 
50 Id. art. 14. 
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to request an applicant to secure from the authorities of the state of 
habitual residence a determination that the removal or retention at is-
sue was wrongful.51 

Certain provisions in the Convention encourage impartiality in the 
Contracting State to which a child has been removed. The administra-
tive or judicial authority of a Requested State is not to decide the issue 
of custody on the merits until it has been determined that the child is 
not going to be returned to the Requesting State. 52 Moreover, if a party 
within the Requested State has already secured an order of custody for 
the child, the order shall not be grounds for refusing to return the child 
under the Convention.53 The reasons for the Requested State's court 
decision may be considered, however, in the Requested State's appli-
cation of the Convention. 54 While the Convention is primarily con-
cerned with the wrongful removal and retention of children from their 
country of habitual residence, it also emphasizes rights of access. 55 

Contracting States are given broad discretion to implement the 
provisions of the Convention. 56 However, this discretion is tempered 
by requirements that Contracting States not inhibit access to the bene-
fits of the Convention with burdensome administrative requirements.57 

For example, security or bond may not be required to ensure payment 
of costs and expenses in the judicial and administrative proceedings.58 

Applications are to be made in the original language of the petitioner 
and accompanied by a petition translated into the language of the Re-
quested State, French, or English.59 Each Central Authority is to bear 
its own costs except that "the judicial or administrative authorities may 
... direct the person who removed," retained, or prevented access to 
the child to pay the costs incurred in the return of a child. 60 A Central 
Authority may recoup the costs incurred in returning a child by levy-
ing those costs against the party who wrongfully removed or retained 

51 Id. art. 15. 
52 Id art. 16. 
53 Id art. 17. 
54 Id 
55 Id art. I. 
56 See id art. 2. 
57 See id art. 21. 
58 Id. art. 22. 
59 Id. art. 24. 
60 Id art. 26. 
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the child.61 It may also decline to accept applications which appear not 
to be well founded. 62 

The Convention is not intended as the exclusive remedy to parental 
abduction. Parties are not prevented from applying directly to the ad-
ministrative or judicial authorities of a Contracting State for relief.63 

Where States have already entered into international agreements for 
the purpose of securing the return of a child wrongfully removed or 
retained or of organizing access rights, the Convention does not re-
strict the application of these agreements. 64 

While the Convention provides a framework for resolving issues 
of wrongful removal and retention of children and of denial of rights 
of access, there are gaps in its coverage. A number of countries are not 
signatories to the Convention. Moreover, while eighty countries are 
signatories to the Convention, only sixty-five of these countries are 
Convention partners with the United States. 65 

Nations acceding to the convention following its original 
signing in 1980 must be approved and ratified by other Mem-
ber States. The Abduction Convention will have effect only be-
tween the acceding State and such Contracting States as will 
have declared their acceptance of the new acceding State. Ac-
cordingly, the Abduction may be in effect between two mem-
ber countries that the United States does not recognize. Only 
after the Department of State has concluded that a new acced-
ing country has the ability to implement the [C]onvention and 
become an effective treaty partner will the United States rec-
ognize its accession. Upon this recognition, the [C]onvention 
will come into force between the United States and that new 
member country.66 

Last, since the Convention is not self-implementing, for it to have 
full force and effect, each signatory country must ratify it and adopt 
the necessary legislation to implement it.67 Consequently, for a left-
behind parent, where the Hague Convention leaves off, the Interna-

61 Id. 
62 Id. art. 27. 
63 Id. art. 29. 
64 Id. art 34. 
65 See List of Hague Convention Countries, supra note 2. 
66 Michael R. Walshand & Susan W. Savard, International Child Abduction 

and the Hague Convention, 6 BARRY L. REV. 29, 31 (2006) (footnotes omitted). 
67 See Hague Convention, supra note I, art. 37-45. 
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tional Child Abduction Remedies Act (!CARA) becomes a pivotal 
legal authority governing a parental kidnapping case in which the child 
has been removed from the United States. 

B. The International Child Abduction Remedies Act 

The United States became a signatory to the Hague Convention in 
1988. On the same day, the Congress enacted the ICARA.68 The 
ICARA acknowledges that parental abduction of minor children is 
"harmful to their well-being."69 Consequently, the Congress has en-
acted the ICARA to establish procedures for the implementation of the 
Convention.70 However, the ICARA does more than mirror the proce-
dures of the Convention. It provides additional guidance to the courts 
on the Convention's implementation. The ICARA grants concurrent, 
original jurisdiction to courts of the states and to federal district 
courts.71 A parent seeking to invoke rights under the Convention may 
bring a suit in either state or federal court by filing a civil action in a 
court of competent jurisdiction 72 or by filing an application with the 
Central Authority.73 Notice of the proceeding to the adverse party will 
be governed by the "a~plicable law governing notice in interstate child 
custody proceedings." 

While the Convention establishes procedures that govern the proc-
essing of a case, 75 the I CARA fills in the details. For example, it estab-
lishes the burden of proof of the respective parties to the proceeding. 
Specifically, a petitioner who seeks the return of a child must establish 
by a preponderance of the evidence that the child has been wrongfully 
removed or retained.76 A respondent who opposes the return of the 
child is subject to two different evidentiary burdens. He or she must 
show by clear and convincing evidence that one of the exceptions set 

68 International Child Abduction Remedies Act, Pub. L. No. 100-300, 102 
Stat. 437 (1988)(codified as amended at 42 U.S.C. §§ 11601-11611 (1988)). 

69 Id. § 1160l(a)(l). 
70 Id. § l 160l(b)(l). 
71 Id. § 11603(a). 
72 Id. § I I 603(b ). 
73 The Office of Children's Issues (CA/OCS/CI) in the U.S. Department of 

State's Bureau of Consular Affairs is designated as the United States Central Author-
ity. U.S. Department of State website, Children http://www.travel.state.gov/family 
/about/faq/faq_ 602.html (last visited Oct. 19, 2007). 

74 42 U.S.C. § l 1603(c). 
75 Id. § 11603( d). 
76 Id. § l 1603(e)(l)(A). 



48 REGENT JOURNAL OF INTERNATIONAL LAW [Vol. 6 

forth in Article 13(b) or 20 of the Convention applies77 and by a pre-
ponderance of the evidence that any other exception set forth in Arti-
cle 12 or 13 of the Convention applies.78 

While the Hague Convention does not permit a Contracting State 
to charge applicants for assistance in securing the return of their child 
or children, the ICARA does. As one commentator on the ICARA 
noted, 

[a]nother significant difference between the implementing leg-
islation of the United States and the Hague Convention is that 
under the I CARA, the petitioner must bear the costs and fees of 
the incoming Hague proceeding. There are two exceptions; 
when federal, state or local legal assistance is actually available 
or when the court has ordered the return of the child. When re-
turn is ordered, the court shall order the respondent to pay the 
petitioner's costs and fees, including costs of transportation for 
the return of the child, unless it can be shown that such an 
award would be clearly inappropriate. 79 

Just as the Hague Convention does not preclude the operation of 
other international agreements of signatory countries that apply to in-
ternational parental abduction, 80 I CARA remedies are not intended to 
be exclusive. They supplement "remedies available under other laws . . l ,,st or mternatrnna agreements. 

Each of these legal authorities has been used in various ways by 
courts around the globe. Cases brought in the United States may in-
voke the Uniform Child Custody Jurisdiction Act to delineate what is 
the "habitual residence" of the child. 82 The next section will examine 
how these rules are interpreted since they are pivotal in understanding 
how courts respond to an international parental abduction case. 

77 Id. § 11603(e)(2)(A). 
78 Id.§ 11603(e)(2)(B). 
79 Walshand & Savard, supra note 66, at 50 (footnotes omitted). 
80 See Hague Convention, supra note 1, art. 34. 
81 42 u.s.c. § 11603(h). 
82 WYBO P. HEERE, lNTERNATlONAL LAW AND THE HAGUE'S 750TH 

ANNlVERSARY 213 (1999). 
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III. INTERPRETATION OF THE HAGUE CONVENTION AND THE I CARA BY 
THE COURTS 

A. Determining the Country of Habitual Residence 

A threshold issue for the courts to resolve in international parental 
abduction cases is whether the child has been wrongfully removed 
from or retained outside the country of the petitioning parent. 83 If the 
answer is "yes" then the court hearing the petition of the parent left 
behind must determine what constituted the habitual residence of the 
child at the time of the alleged wrongful removal or retention. 84 If the 
petitioning parent prevails, the child will be returned to the country of 
habitual residence where the issue of custody will be determined on its 

b · · 85 su stantive ments. 
Neither the Convention nor the ICARA specifies that a child must 

live in a country for a set period of time in order for it to qualify as the 
child's habitual residence. Consequently, the courts have evaluated the 
facts of each case to determine what constitutes habitual residence. 
These cases fall into several categories. Some courts focus on the child 
whose custody is at issue. Among the factors these courts may con-
sider are where the child was born, how long the child lived in the 
country of birth, and whether the child is old enough to have devel-
oped close ties with his or her country of birth. 86 

83 See Rodriguez v. Rodriguez, 33 F. Supp. 2d456, 458 (D. Md. 1999). 
84 See Slagenweit v. Slagenweit, 841 F. Supp. 264, 268-69 (N.D. Iowa 1994). 
85 See Rodriguez, 33 F. Supp. at 458. 
86 See, e.g., Meredith v. Meredith, 759 F. Supp. 1432 (D. Ariz. 1991). The 

child was born in Arizona in March, I 987 and lived there until December, I 989 
when the mother removed her to France for a vacation and refused to return her to 
her father. Id at 1432-33. The only time she was outside of Arizona was during the 
five months she was with her mother in France and England. Id See also In re Po-
nath, 829 F. Supp. 363 (D. Utah 1993). In this case, the parties were married and 
lived in Utah. Id at 366. The child in question was born in Utah. Id At the time the 
parties traveled to Germany for a three month visit, the child was an infant. Id The 
court held that the couples' joint decision to visit the father's family in Germany did 
not rise to the level of a change in habitual residence. Id at 367. Even though the 
father obtained employment in Germany and began building a home there, id. at 366, 
because the wife and children's continued presence in Germany was coerced by the 
father, the court found that there had not been a change in habitual residence. Id. at 
367-68. But see Roszkowski v. Roszkowski, 644 A.2d I 150 (N.J. Super. Ct. Ch. 
Div. 1993). In Roszkowski, the parties were originally from Poland and relocated to 
New Jersey. Id. at 1153. The father came to the United States first and was followed 
by the mother and child. Id. At the time the child was brought to the United States, 
he was almost four years old. Id. During the six months the child was in the United 



50 REGENT JOURNAL OF INTERNATIONAL LAW [Vol. 6 

Other courts examine the circumstances under which the child was 
removed from his or her country of birth. Was the child removed as a 
result of a decision made by both parents? At the time the decision 
was made to take the child to another country, did the parents intend to 
return to the country of the child's birth? Did an agreement exist be-
tween the parents regarding where the child would reside and how 
long the child would reside there? For example, if the parties leave 
their child's country of habitual residence to travel to a third country, 
mere physical presence in that country will not be sufficient to estab-
lish that country as the child's new, habitual residence. 87 There must 
be a showing that both parents intended to change the residence of the 
child. 88 That showing cannot be made if one of the parties understands 
the children to be in the second country temporarily for a visit while 
the other parent intends to change their residence to that country. 89 

Similarly, where coercion or deception is used to remove the children 
to a third country, the requirement of mutual intent is not satisfied. 90 

States, he resided with his father who took him to school and to doctor visits. Id. at 
1154. The six months ended with the mother's removal of the child back to Poland. 
Id. The state court applied the Uniform Child Custody Jurisdiction Act and deter-
mined that New Jersey was the "home state" of the child and therefore his habitual 
residence. Id. at 1157. 

87 See Cohen v. Cohen, 602 N.Y.S.2d 994, 998 (N.Y. Sup. Ct. 1993). 
88 Id. at 998, 999. 
89 See Cohen, 602 N.Y.S.2d 994. The parties were married in Israel but moved 

to Cleveland, Ohio where their children were born. Id. at 995. During a period of 
marital problems, the mother moved to New York with the children. Id. The father 
soon followed. Id. Within a few months of the move to New York, the father trav-
eled with the children to Israel on one-way tickets, enrolled them in a daycare pro-
gram there and found a job. Id. The mother secured a custody order in New York 
and traveled to Israel to secure the return of the children. Id. at 996. In reviewing the 
father's contention that Israel had become the habitual residence of the children, id., 
the court looked to the intent of the parties, id. at 998. In the absence of persuasive 
evidence of a mutual intent to change the children's residence to Israel, the court 
concluded that it remained in the United States. Id. at 999. See also Prevot v. Prevot, 
855 F. Supp. 915 (W.D. Tenn. 1994). In this case, the parties' children were born in 
the United States. Id. at 917. The parties made a joint decision to relocate to France 
where they stayed for two years. Id. at 920. During that period, the parties settled in 
France, opened a business and enrolled their oldest child in school there. Id. At the 
end of two years, the mother removed the children to the United States. Id. at 919. 
The court concluded that the decision to move to France was a conscious, joint deci-
sion by the parties and that France had become the habitual residence of the children 
at the time of their removal to the United States. Id. at 920. 

90 See In re Ponath, 829 F. Supp. at 367-68 (describing a situation in which 
the father deceived the mother into traveling to Germany for vacation, then coerced 
the mother and child to stay in Germany against the mother's will). 
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Last, the courts will look to the law of the country from which the 
child or children were removed. 91 Consequently, where a court of 
competent jurisdiction has granted a parent the right to remove the 
child to a third country, in spite of the other parent's objections, based 
on the custodial parent's representation that the child would be re-
turned after a set period of time, the child's country of habitual resi-
dence will not change as a result of the child's living elsewhere during 
that period. 92 Even in the absence of a court order, if the law or consti-
tution of a counhy accords parents certain legal rights, those rights 
will be considered by courts in determining the child's habitual resi-
dence.93 

If a left-behind parent is able to establish that there has been a 
wrongful removal or retention and that his or her country is the habit-
ual residence of the child, the responding party may still avoid the re-
turn of the child if he or she can establish any one of the four defenses 
set out in the Convention. 94 These defenses are set forth and discussed 
below. 

91 See Pasten v. Velasquez, 462 F. Supp. 2d 1206, 1209 (M.D. Ala. 2006) 
(noting that "the court should determine whether the complaining party had a right of 
custody under that country's law" after determining whether the child was a habitual 
resident of that country prior to removal). 

92 See id. In this case, the mother secured the permission of the Chilean court 
to bring the parties' child to the United States for three years despite the father's 
objections. Id. at 1208. Under Chilean law, the father had a joint right to fix the 
child's residence. Id. at 1209. The court's approval was conditioned on its under-
standing that the child would be returned to Chile at the end of the three years. Id. 
Chile remained the child's habitual residence for purposes of the father's petition 
under the Convention. Id. 

93 See Gil v. Rodriguez, 184 F. Supp. 2d 1221 (M.D. Fla. 2002). In this case, 
the court found that the mother breached the father's custody rights under Venezue-
lan law by removing the child from Venezuela. Id. at 1225. The Venezuelan Consti-
tution provides for joint parental authority and the father was actively exercising his 
parental rights at the time of the removal of the child from Venezuela. Id. 

94 See, e.g., In re Ponath, 829 F. Supp. at 365 ("[T]he Hague Convention sets 
forth certain exceptions under which the court is not bound to order the child re-
turned to the jurisdiction from which wrongful removal was effected."); Hague Con-
vention, supra note I, arts. 13 & 20 (listing the four exceptions under which the 
court is not bound to order the return of the child). 
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B. Defenses to a Petition for the Return of a Child 

1. Acquiescence 

In order for the removal and retention of children to be wrongful, 
one parent must act in a manner that contravenes the wishes and rights 
of the other parent. 95 In addition, at the time of the unilateral conduct, 
the affected parent must have been actively exercising his or her 
rights.96 If the responding party can show by a preponderance of the 
evidence that the left-behind parent has acquiesced in the removal or 
retention of the child, that acquiescence may be invoked in defending 
against an action brought for the return of the child under the Hague 
Convention and the ICARA.97 

In evaluating the defense of acquiescence, the courts will consider 
both the words and the conduct of the parties.98 For example, in the 
case of In re Ponath,99 the father prevented the return of his wife and 
child to the United States from a visit to Germany by verbal, emo-
tional, and physical abuse. Ioo After several months, he then consented 
to their return to the United States. IOI He later petitioned for the return 
of the child to Germany under the Hague Convention and ICARA. I02 

In denying his petition on the grounds of acquiescence, the court cited 
not only his agreement to the return of the wife and child to the United 
States,IOJ but it also noted that he acquiesced by his conduct as well. 104 

For almost six months after his wife's and child's departure, the court 
found that the husband made no meaningful effort to secure the return 
of the child. 105 

95 See Freier v. Freier, 969 F. Supp. 436, 441-42 (E.D. Mich. 1996). 
96 See Hague Convention, supra note 1, ait. 3(b) (noting that a removal or 

retention is wrongful if the affected parent was actually exercising custody rights at 
the time ofremoval or retention or if the affected parent would have been exercising 
custody rights but for the removal or retention). 

97 See Hague Convention, supra note I, art. 13(a); International Child Abduc-
tion Remedies Act, supra note 68, § l 1603(e)(2)(B). 

98 See In re Ponath, 829 F. Supp. at 367-68 (noting that one parent coerced the 
other "by means of verbal, emotional and physical abuse"). 

" Id. 
100 Id. at 366. 
101 Id. at 366-67. 
102 Id. at 364, 367. 
103 Id. at 368. 
104 Id. 
105 Id. 
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Exceptions to the Convention are narrowly construed. 106 Conse-
quently, parents cannot ensure a favorable comt ruling on the issue of 
acquiescence simply by entering into a written agreement regarding 
custody. 107 The courts will look to the circumstances under which the 
parties arrived at the written agreement. 108 If, for example, a comt of 
competent jurisdiction has previously made an award of custody to 
one parent and the parties subsequently enter into a written agreement 
that nullifies the court order, the comt may decline to allow the party 
who benefited from the agreement to use it as evidence of an intent to 
relinquish custody rights. 109 In addition to considering whether such an 
agreement is legally binding on the court, the comt will examine the 
conduct of the parties after signing the agreement to see if it is consis-
tent with an intent to acquiesce in a transfer of custody. 110 

Even where there has been no prior court adjudication of the issue 
of custody, the court will closely scrutinize the conduct of the parties 
in determining whether one parent has acquiesced in the removal of 
the children from the jurisdiction.111 For example, if a parent enters 
into a marital settlement agreement that grants residential custody of 
the child to the other parent but subsequently rescinds the agreement 
and seeks to assert custody rights through the court system, the court 
may decline to accept the agreement as evidence of acquiescence even 
though the agreement was not at odds with an existing court order. 112 

106 E.g., Blondin v. Dubois, 189 F.3d 240, 244-45 (2d Cir. 1999); International 
Child Abduction Remedies Act, supra note 68, § l 160l(a)(4). 

107 See Currier v. Currier, 845 F. Supp. 916 (D.N.H. 1994) (noting that peti-
tioner did not consent to "respondent's control over the children" because "[s]he 
explicitly rescinded the custody agreement before removal"). 

108 See id. 
109 Id. 
110 See Currier, 845 F. Supp. 916. In this case, the father instituted custody 

proceedings in a German court, and the court awarded custody to the mother. Id. at 
918. After a period of separation, the parties resumed cohabitation. Id. The relation-
ship deteriorated and the parties signed a custody agreement that granted sole cus-
tody to the father, contrary to the extent court order. Id. The father then made ar-
rangements to remove the children from the country without informing his wife of 
their whereabouts. Id. at 919. At the same time, the mother took steps to rescind the 
agreement and prevent the removal of the children from the country. Id. Under these 
circumstances, the court held that the father failed to meet his burden of proof in 
establishing acquiescence. Id. at 922. 

111 See Levesque v. Levesque, 816 F. Supp. 662, 667 (D. Kan. 1993). 
112 See id. In this case, the mother entered into a marital settle1nent agreement 

which gave residential custody to the father. Id. at 664. Within two months, prior to 
the father's executing the agreement, the mother took steps to revoke and rescind it. 
Id. Upon the father's removal of the child from Germany, she immediately sought an 
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2. Grave Risk of Harm 

Courts may also decline to issue an order for the return of a child 
to the petitioner's country if the party or parties opposing the petition 
can demonstrate by clear and convincing evidence that the return of 
the child would pose a grave risk to him or her. 113 The risk contem-
plated by the Hague Convention encompasses physical or psychologi-
cal harm or otherwise placing the child in an intolerable situation.114 

Parties opposing a petition for return of a child under this article of 
the Hague Convention have cited a number of concerns that constitute 
grave risk. Among the concerns raised are mental or physical health of 
the petitioning party, 115 impact of separation from the custodial parent 
on the child, 116 past history of domestic abuse by the petitioning 
party, 117 past history of violence or civil unrest in the community to 
which the child will be retnrned, 118 and availability of services to meet 
the special health needs of the child. 119 

order of the court and aggressively prosecuted her case for the return of her daughter. 
Id. at 667. 

113 
114 

See Hague Convention, supra note l, art. 13(b ). 
Id. 

115 See Currier, 845 F. Supp. 916. The father opposed the return of the children 
to the mother on grounds that her alleged depression and estranged relationship with 
her own parents would place the children at grave risk of physical or psychological 
harm. Id. at 922-23. The court found that the father failed to meet the proof burden 
of clear and convincing evidence because he failed to show that the mother had 
failed the children, had placed them in danger, or was an inadequate parent. Id. 

116 See Friedrich v. Friedrich, 1996 FED App. 0085P at 1067 (6th Cir.). There, 
the court held that the disruption of the child's sense of attachment to the place to 
which he was abducted by his parent does not constitute "grave risk of harm" to the 
child for purposes of!CARA. Id. at 1068. 

ll7 See Rodriguez v. Rodriguez, 33 F. Supp. 2d 456, 459 (D. Md. 1999). There, 
the court denied the father's petition for the return of his children because of evi-
dence of his history of physical and psychological abuse of his son and the child's 
mother. Id. at 459-62. But see Whallon v. Lynn, 230 F.3d 450, 454 (!st Cir. 2000). 
Here, the court held that despite the father's alleged verbal and physical abuse, the 
child would not be subjected to grave risk of physical or psychological harm since 
none of the abuse had been directed at the child. Id. at 459. 

118 See Freier v. Freier, 969 F. Supp. 436, 43 (E.D. Mich. 1996) (rejecting the 
mother's argument that umest in Israel near the family's home was grounds for 
"grave risk" if the child were returned there and noting that the mother's own parents 
often traveled to Israel for visits and that the schools and shops there were not closed 
due to the umest). But see In re D, [2006] EWCA (Civ) 146, (Eng.). There the Court 
of Appeals, Civil Division (England and Wales) declined to return the children to the 
requesting state, Venezuela, where the mother had been the victim of a pre-
meditated and targeted shooting in 2005 and the father had also been the victim of 
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This exemption has generated case law suggesting that parties 
seeking to invoke the exemption must establish a significant risk of 
harm by clear and convincin~ evidence. 120 The risk must be actual and 
not speculative or potential. 1 1 The risk must rise to the level of creat-
ing an intolerable situation. 122 It is not enough for the return of the 
child to create temporary discomfort. 123 The child must be more than a 
possible spectator to the harn1. There must be a significant likelihood 
that returning the child will place him or her within the actual zone of 
risk. 124 Last, but not least, if the court can order "undertakings," ac-
tions by the courts and authmities of the Requesting State which will 
ensure that the child is protected from harm, then the order of return 
should be granted. 125 

attacks. Id. at [28], [35]-[36]. The court quoted the lower court judge's argument that 
the children would be "in danger of physical injury if present with either of their 
parents at the time of such attacks" and that even "24 hour constant supervision by 
armed guards .... would not provide complete protection." Id. at [28]. 

119 See Slagenweit v. Slagenweit, 841 F. Supp. 264 (N.D. Iowa 1994). In this 
case, the child was brought to the United States to live with her father and receive 
medical treatment for grand mal epilepsy. Id. at 266. The mother later petitioned for 
the return of the child to Germany. Id. at 265. The court determined that absent a 
showing that the medical facilities in Germany would be inadequate to treat the 
child's condition or that the mother would be an unfit parent or would fail to address 
the child's medical condition, the burden of proving "grave risk" had not been met. 
Id. at 269. 

120 Id. at 269. 
121 See Freier, 969 F.Supp. at 443. 
122 Hague Convention, supra note 1, art. 13. 
123 See Freier, 969 F. Supp. at 442-43. 
124 See id. (denying mother's arguments that returning the child to Israel would 

put the child in grave risk since fighting in Israel was "limited to certain areas" and 
did not "directly involve the city where the child resides"). 

125 See Blondin v. Dubois, 189 F.3d 240 (2d Cir. 1999). In this case, the 
mother fled from France to the United States with the children. Id. at 243. She op-
posed the return of the children to France on the grounds that to do so would expose 
the children to the "grave risk" of physical abuse. Id. at 247. The father had abused 
the mother repeatedly in the presence of the children. Id. at 243. The trial court ruled 
against the return of the children and the decision was appealed. Id. at 243-44. The 
appellate court remanded the matter to the trial court for further consideration of 
whether a range of remedies was available that would allow the return of the chil-
dren to France and ensure their protection from harm pending a determination of 
custody by the French courts. Id. at 249. 



56 REGENT JOURNAL OF INTERNATIONAL LAW [Vol. 6 

3. Preferences of the Child 

In considering a petition for the return of a child to the Requesting 
State, a court may take into consideration the wishes of the child. 126 As 
in the case of the other exemptions to the Convention, this one is also 
narrowly construed. 127 The standard to be applied by the court in 
evaluating the child's preferences is whether " ... the child objects to 
being returned and has attained an age and degree of maturity at which 
it is appropriate to take account of its views."128 As in the case of the 
"grave risk" exception, courts enjoy considerable discretion in apply-
ing this exception. As one commentator noted, 

[t]his exception was provided by the drafters because they 
knew situations would arise where it should be found that the 
Convention is inapplicable to a particular child otherwise sub-
ject to it. Thus, the drafters reluctantly decided to allow the 
courts some discretion by permitting them to consider the 
views of the child .... The drafters did not provide a specific 
age or objective assessment criteria for determining maturity, 
thus, the application of this exception has been arbitrary. 129 

The actual application of this exception by the courts is varied. In 
Blondin v. Dubois, in which the mother removed the children from 
France to the United States and opposed the petition for their return on 
the grounds that the father's physical abuse of her in the presence of 
the children constituted a "grave risk" of harm, 130 the court found that 
the parties' eight year old child possessed the requisite intelligence and 

. 1 . "fyl31 emot10na matunty to test1 . 
The holding of the court in the case of Garcia v. Angarita132 stands 

in sharp contrast to that of Blondin. In Garcia, the mother removed the 

126 See Hague Convention, supra note 1, art. l 3(b ). 
127 Garcia v. Angarita, 440 F. Supp. 2d 1364, 1381 (S.D. Fla. 2006). 
128 See Blondin, 238 F.3d at 158. 
129 Allison M. Scott, From a State-Centered Approach to Transnational Open-

ness: Adapting the Hague Convention with Contemporary Human Rights Standards 
as Codified in the Convention of the Rights of the Child, 11 IND. J. GLOBAL LEGAL 
STIJD. 233, 245-46 (2004). 

130 See Blondin, 238 F. 3d at 167. 
131 See id. at 166-68 (affirming district court's determination that eight year old 

child was intelligent enough and mature enough "for her views to be taken into ac-
count," but declining to decide whether "she had attained an age and degree of ma-turii1 sufficient for her views to be conclusive" in the abduction determination). 

13 Garcia, 440 F. Supp. 2d 1364. 
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parties' three children from Colombia to the United States. 133 The fa-
ther petitioned for the children's retum. 134 The oldest of the parties' 
three children, an eleven year old, objected to being returned to Co-
lombia.135 The court determined that his views "should not be taken 
into account by the Court,"136 stating, "Although Alonso is an impres-
sive, well-mannered and articulate eleven-year old ... he is not of suf-
ficient age and maturity such that the court should refuse to order his 
return based on his objection."137 

While the focus of the Hague Convention is on the child, allowing 
undue emphasis on the preferences of the child is not without risk. The 
child may have observed negative interactions between the parents and 
have been enmeshed by the kidnapping parent in the conflict with the 
other parent. 138 As a result, the child may develop a "biased and 
tainted perception of his parents"139 which should be viewed with cau-
tion by the court. 140 

133 Id. at 1367. 
134 Id. 
135 Id. at 1368. 
136 Id. at 1381. 
137 Id. 
138 See id. at 1373-74. 
139 Id. at 1374. 
140 See Vigreux v. Michel, [2006] EWCA 630 (appeal taken from Fr.). This 

case involved an appeal before the Appellate Court in England. Id. The father re-
moved the parties' child from France to England. Id. at [6]. In 2002, prior to the 
child's removal, a French court entered an order for joint parental responsibility with 
the mother having residence. Id. at [I]. The mother sought the return of the son to 
France. Id. at [13]. The father and son joined in an application for a variation of the 
2002 order. Id. at [ll]. The trial judge exercised his discretion not to order the return 
of the boy who was then fourteen. Id. at [17]. The mother was granted leave to ap-
peal the decision of the trial court. See id. at [18]. On appeal, the two judge bench 
ruled that the trial had erred in its exercise of discretion. Id. at [32]-[34], [73]-[76]. 
Both judges concluded that too much weight had been placed on the child's concern 
that he would not receive a fair hearing in any subsequent proceedings in France by 
the trial court. Id. at [29], [71]. See also Patricia M. Hoff, Hague Child Abduction 
Convention Issue Brie/#2, in HAGUE CHILD ABDUCTION CONVENTION ISSUE BRIEFS, 
(American Bar Association Center on Children and the Law 1997), 
www.abanet.org/ftp/pub/child/issuebrf.txt: 

Like the others, the 'mature child' defense is discretionary. This is particu-
larly important because of the potential for brainwashing of the child by the 
alleged abductor or older sibling. A child's objection to being returned 
should be given little weight if the court believes that the child's preference 
is the product of such undue influence. 
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4. Countervailing Considerations of Human Rights 
and Fundamental Freedoms 

[Vol. 6 

The last of the exceptions allowed under the Hague Convention is 
based on the countervailing considerations of human rights and fun-
damental freedoms. 141 Article 20 states that judicial or administrative 
authorities may refuse to return a child if returning the child "would 
not be permitted by the fundamental principles of the [R]equested 
State relating to the protection of human rights and fundamental free-
doms. "142 It appears that this exception to the Hague Convention's 
requirement of expeditious return of children to the country from 
which they have been wrongfully removed or retained is infrequently 
invoked. However, when invoked, it appears not to be frequently sus-
tained.143 

What purpose is served by this article? According to one analyst, 

[ a ]rticle 20 reflects the wisdom that governments must not 
trample human rights as they implement the Hague Conven-
tion. In analyzing an article 20 defense, the relevant fundamen-
tal principles of human rights are those of the country in which 
the Hague Convention petition is adjudicated. If return "would 
not be permitted" by those "fundamental principles relating to 
the protection of human rights," then the judge need not, and 
arguably must not, return the child.144 

As in the case of other key terms, a working definition is not pro-
vided by the Hague Convention for the terms "human rights" and 
"fundamental principles." This has added to the questions courts are 
left to resolve in applying the Convention. For example, does the ref-
erence to "human rights" refer solely to the rights of the abducted 
child or does it include the rights of the parent accompanying the 
child? What are the fundamental principles of human rights and where 
are they to be found? If a party can establish a fundamental principle 
that is accepted by the law of the Requesting State, what role will that 
principle play in the actual resolution of the case?145 

141 
142 

See Hague Convention, supra note I, art. 20. 
Id. 

143 TREVOR BUCK, INTERNATIONAL CHILD LAW, 145 (2005). 
144 Merle H. Weiner, Symposium on International Law: Using Article 20, 38 

FAM. L.Q. 583, 587 (2004). 
145 Hoff, supra note 6, at 56-57 (Quoting Hague International Child Abduction 

Convention; Text and Legal Analysis, 51 Fed. Reg. 10493, 10510): 
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If the experience of the United States is any indicator, this excep-
tion has not had a significant impact in Hague Convention jurisdiction. 
According to one legal analyst, 

[t]here have been several U.S. cases where the "fundamen-
tal principles" exception has been argued. All applications of 
the "fundamental principles" exception have been denied .... In 
some cases, courts gave cursory treatment to the "fundamental 
principles" exception, denying its application without provid-
ing a detailed explanation. In other cases, courts focused on the 
procedural due process aspects of the cases and denied applica-
tion of the "fundamental principles" exception based solely on 
whether the court of the [R]equestinf [S]tate was willing to 
address the problem and grant relief. 14 

Although this exception is not raised frequently in cases filed in 
the United States by parties seeking to avoid the return of the child to 
the Requesting State, the few cases in which the issue has been raised 
provide some insight into the types ofrights invoked. For example, the 
human rights and "fundamental principles" exception has been in-
voked by a responding party on the basis of "restrictions on the right 
to travel and the right to maintain family relationships."147 In each in-
stance, the request was denied. 148 

In sum, American courts appear to set the threshold so high for this 
exception that it is not a viable defense to a petition for the return of a 
child. There is a greater likelihood of prevailing by invoking the 
"grave risk of harm" exception. Moreover, if the court can resolve the 
matter by "undertakings," i.e. arrangements with the courts in the Re-
questing State to address the problems raised and to grant relief, even 

Article 20 is a defense ... to be restrictively applied. According to the State 
Department Legal Analysis of the convention, it may be invoked "on the 
rare occasion that return of a child would utterly shock the conscience of 
the court or offend all notions of due process." It is not to be used as a vehi-
cle for litigating custody on the merits or for passing judgment on the po-
litical system of the country from which the child was removed. There is 
very little case law interpreting this provision. 

146 Kerry Smetzer Mast, The Application of the Fundamental Principles Excep-
tion of the Hague Convention on the Civil Aspects of International Child Abduction, 
17 EMORY[NT'LL. REV. 241, 253 (2003). 

147 Id. at 253 ( citation omitted). 
148 Id. at 253-254. 
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in instances of severe domestic violence, American courts are most 
likely to order the return of the child to the Requesting State. 

IV. BARRIERS TO THE RETURN OF VICTIMS OF INTERNATIONAL 
PARENTAL ABDUCTION 

The Hague Convention was adopted over two decades ago.149 

Since its initial adoytion, the number of signatories has increased from 
23 to 80 countries. 50 While it has enjoyed a modicum of success, it 
has not resolved all the issues raised by international parental abduc-
tion. Some of its shortcomings deserve consideration here, and could 
be characterized as barriers to desired outcomes in international kid-
napping cases. 

A. Consistency of Application 

There is no single, international forum in which parental abduction 
cases may be brought or appealed. As a consequence, there is no uni-
form body of international case law to govern these cases. As one 
commentator observed, 

[i]n the absence of a single court to give authoritative rul-
ings on the interpretation of the Child Abduction Convention, 
there is the challenge of achieving a reasonable level of consis-
tency in the interpretation of the Convention by national courts 
in the sixty States Parties. Alternative methods of encouraging 
uniform interpretation need to be found. 151 

The United States illustrates this problem. Petitions for the return 
of a child may be brought in either state or federal court under the 

149 See Hoff, supra note 6, at 7. 
150 See HCCH Status table, supra note 1. 
151 William Duncan, Action in Support of the Hague Child Abduction Conven-

tion: A View from the Permanent Bureau, 33 N.Y.U.J. INT'L L. & POL. 103 (2000). 
See also Ann Laquer Estin, Families and Children in International Law: An Intro-
duction, 12 TRANSNAT'L L. & CONTEMP. PROBS. 271, 285 (2002). 

With the development of an international body of case law based on the 
Child Abduction Convention, certain questions of interpretation have come 
forward repeatedly. Some center on the definition of key terms, such as 
"habitual residence," and "rights of custody." There are controversies over 
how broadly courts may construe the defenses based on a "grave risk of 
harm" and the child's right to object to return. 

Id. (Citations omitted.). 
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ICARA. 152 Since the ICARA does not prevent states from applying 
principles of state law in determining these cases ( e.g. the Unifonn 
Child Custody Jurisdiction Act or its successor), state-level precedents 
are varied. 

B. Scope of Application 

A principle measure of the success of the Hague Convention lies in 
the fact that since its adoption the number of countries that have 
signed, ratified, or acceded to the Convention has more than trebled. 153 

However, the increased participation in the Convention should not 
overshadow the fact that there is not a unifonn level of cooperation 
among current signatories. As noted above, the mere fact that a coun-
try is a signatory does not ensure that other signatory countries will 
work cooperatively with it on this issue. In fact, "The Abduction Con-
vention will have effect only between the acceding State and such 
Contracting States as will have declared their acceptance of the new 
acceding state."154 The United States does not accept a new country as 
a partner under the Convention until it has detennined that the acced-
ing country has the ability to implement the Convention. 155 (The proc-
ess by which countries that did not negotiate the Convention become 
treaty partners is accession. That process is governed by Articles 38 
and 43 of the Convention and is regarded by some commentators as 
''cumbersome"). 156 

Even when the countries that have acceded to or ratified the Con-
vention are acknowledged as treaty partners, there can be problems 
with the implementation of the Convention. One legal analyst noted 
that 

there are ... issues surrounding the way in which Convention 
applications are processed and decisions a1Tived at and en-
forced in particular Contracting States. The charges levelled 
[sic] are lack of speed and rigor in applying the Convention, as 
well as the overuse of defenses, particularly under Article 13. 
Second, and by contrast, there is some concern that the Con-

152 See International Child Abduction Remedies Act, supra note 68, § 
11603(a). 

153 See HCCH Status table, supra note I. 
154 Walshand & Savard, supra note 66, at 31 (footnote omitted). 
iss Id 
156 Adair Dyer, To Celebrate a Score of Years!, 33 N.Y.U. J. INT'L L. & POL. I, 

7 (2000). 
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vention, when applied with rigour [sic], is too drastic a remedy 
for some of the situations to which it has commonly come to be 

1. d 157 app 1e . 

The former criticism is indirectly corroborated by the U.S. De-
partment of State in its April 2007 report to the Congress. 158 That re-
port evaluates United States Convention partners for noncompliance 
and patterns of noncompliance. 159 The Department reached its findings 
by analyzing country fcerformance in three categories: (1) Central Au-
thority performance;1 ° (2) Judicial performance;161 and (3) Law En-
forcement performance. 162 

The designation of "Countries Demonstrating Patterns of Non-
compliance" is applied to countries that evidence a failure to comply 
with the Convention in one of these categories. 163 Countries listed as 
"Not Compliant" are failing in each of the perfonnance areas. 164 The 
report found one country (Honduras) to be "Not Compliant."165 Seven 
countries (Brazil, Chile, Colombia, Germany, Greece, Mexico, and 
Poland) are listed as "Countries Demonstrating Patterns of Noncom-
pliance. "166 Even when orders of return are entered by the courts, they 
are often not acted upon by the Contracting State where the child is 
residing. 167 

157 

158 

159 

Duncan, supra note 151, at 104. 
REPORT ON COMPLIANCE, supra note 4. 
Id. 

160 Id. at 6. According to the Report, "'Central Authority performance' in-
volves the speed of processing applications; the existence of and adherence to proce-
dures for assisting left-behind parents in obtaining knowledgeable, affordable legal 
assistance; the availability of judicial education or resource programs; and respon-
siveness to inquiries by the USCA and left-behind parents." Id. 

161 Id. The area of '"Judicial performance' comprises the timeliness of a peti-
tion under the Convention, timeliness of subsequent appeals, correct application of 
the Convention, and the efforts by courts to enforce decisions for return or access." 
Id. 

162 Id. The area of '"Law Enforcement performance' includes the success in 
promptly locating abducted children, and the prompt enforcement of court orders 
issued pursuant to applications under the Convention by administrative or law en-
forcement authorities." Id. 

163 Id. 
164 Id. 
165 

166 
Id. at 7. 
Id. 

167 Id. at 9, 11-13. "Germany's noncompliance relates to the unwillingness of 
some cou1is to enforce orders for the return of children, or access to children, under 
the [C]onvention." Id. at 13. 
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C. Non-Signatory Countries 

In many regions of the world, few if any countries have acceded to 
the Hague Convention. The 2006 list of U.S. Convention partners 
shows that a dearth of countries in Africa, 168 the Middle East, 169 and 
the Far East170 currently are or will become convention partners m 
2007. 171 As one legal commentator noted, 

[r]oughly, two-thirds of the world's countries are not party 
to the Hague [C]onvention. The Middle East, Africa and East 
Asia comprise a large percentage of non-signatory nations. Be-
cause the Hague [T]reaty only applies when both countries are 
signatories, the provisions of the Hague Convention do not ap-
ply to a majority of parental child abduction cases. 172 

Discussion thus far has focused on controlling principles when a 
child is removed from one convention state to another. In these cases, 
by the terms of the Hague Convention, the judicial and administrative 
authorities of the country to which the child is taken are limited to de-
termining whether the habitual residence of the child is in the Request-
ing or the Requested State. 173 If the habitual residence of the child is in 
the Requesting State, then the judicial or administrative authorities 
must order the child's immediate return to that state unless the re-
sponding party has raised a colorable defense by invoking one or more 
of the exceptions discussed above that would allow the Requested 
State to deny the child's immediate retum. 174 

The outcome is less predictable when a child is removed from a 
convention state to a non-convention state or vice versa. The Hague 
Convention requirements are mandatory only when both countries 

168 Id. at 8. The only countries in Africa that are listed as Convention partners 
are Burkina Fasso, Azimbawe, and South Africa. Id. 

169 Id. The only country in the Middle East listed as a Convention partner is 
Turkey.Id. 

170 Id. The only country in the Far East listed as a Convention partner is Hong 
Kong. Id. 

111 Id. 
172 McCue, supra note 5, at 96. 
173 See generally, Hague Convention, supra note I. See also Rodriguez v. Rod-

riguez, 33 F. Supp. 2d 456, 458 (D. Md. 1999) (noting that the courts do not deter-
mine the custody rights of the parents when exercising their authority under the 
Hague Convention). 

174 See Hague Convention, supra note I, art. 12. 
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implicated are paities to the Hague Convention. 175 In cases involving a 
non-convention state, the standard that American courts have applied 
is "the best interest of the child."176 The application of this standard 
has not resulted in uniform outcomes. One legal commentator has at-
tributed this to the fact that 

U.S. courts are left in the dark in terms of statutory guidance 
when dealing with disputes involving an American parent and 
a parent seeking custody or visitation in a non-Hague signatory 
nation or where that parent has also availed himself or herself 
of that nation's court system simultaneously with the American 
parent's filing for custody in an American court. One primary 
reason for the troubles facing U.S. judges is a judge's neces-
sary practical consideration that even if a U.S. court asserts 
substantive jurisdiction in a custody dispute with a non-Hague 
resident, its holding would become worthless if a child is re-
moved to that other country, as the U.S. would have no en-
forcement mechanism over its decree. 177 

175 Lexi Maxwell, The Disparity in Treatment of International Custody Dis-
putes in American Courts: A Post-September I I'" Analysis, 17 PACE INT'L L. REV. 
105, 120-21 (2005). See also Hague Convention, supra note I, art. 35 (stating that 
"the Convention shall apply as between Contracting States only to wrongful remov-
als or retentions occurring after its entry into force in those states"). 

176 Danielle M. Andrews, Non-Muslim Mothers v. Egyptian Muslim Fathers: 
The Conflict Between Religion and Law in International Child Custody Disputes and 
Abductions, 23 SUFFOLK TRANSNAT'L L. REV. 595, 605-06 (2000). 

177 Maxwell, supra note 175, at 120-21. See also Mezo v. Elmergawi, 855 F. 
Supp. 59, 61-63 (E.D.N.Y. 1994). Prior to this case and during custody determina-
tions in a divorce proceeding in the New York Supreme Court, Kings County, the 
father fled with the parties' two children to Egypt. Id. at 61. The New York Supreme 
Court granted custody to the mother, and the mother secured a second order of cus-
tody in Egypt whereupon the father fled with the children to Libya. Id. The mother 
sought to secure the return of the children using the provisions of the Hague Conven-
tion and the !CARA. Id. The court determined that the mother failed to state a claim 
for which the court could grant relief for lack of jurisdiction: 

It is a tragic circumstance when, despite two valid court orders, a 
mother is unable to regain the lawful custody of her two minor children, or 
to even see her children, by reason of the unlawful conduct of their father. 
However, since the Federal Court is a court of limited jurisdiction and the 
Child Abduction Act is only applicable between countries that signed the 
Hague Convention, this Court does not have jurisdiction under the statute 
and must therefore dismiss the complaint. 

Id. at 63. 
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In practical terms, the willingness of a U.S. court to rule favorably 
on the authority of a non-Hague country to resolve a custody dispute 
has been quite varied. Some U.S. courts have been willing to defer to 
the courts of the non-Hague state if it adhered to American standards 
and its orders were consistent with American law or public policy. 178 
Other U.S. courts have exhibited a reluctance to adopt a presumption 
that it is not in the children's best interest to travel with the non-
custodial parent to a non-Hague state on the basis of enforcement con-
cerns.179 However, other U.S. courts have considered the mere fact 
that a parent was seeking visitation in a non-Hague state to be a suffi-
cient basis to deny visitation. 180 

Contemporary political forces may further impact the outcomes of 
these cases. In the aftermath of9/l l, this willingness to "equaliz[e] the 
treatment of Hague and non-Hague citizens in U.S. custody disputes" 
181 may have atrophied. As one legal analyst noted, 

Since September 11 '\ American judges have become in-
creasingly wary of declining the right to adjudicate substantive 
custody decisions that involve a party who is a resident of a 
non-Hague country. This judicial skepticism has also grown 
regarding visitation in non-Hague countries as the number of 
"anti-American" non-Hague signatory nations and judicial 
bodies have grown and those which already existed have be-
come increasingly stronger in anti-American sentiment. Be-
cause there is no determinative treaty between the U.S. and Is-
lamic nations, American state judges have the authority, which 
they seem to be using, to rule in a non-uniform way relating to 
treatment of custody decrees issued by Islamic countries. U.S. 
courts have established a pattern, since the enactment of the 
Hague Convention, of finding ways to keep custody disputes 
that do not fall under the Hague protection in US l sic] courts. 
This pattern has strengthened since September 11 1 and it has 
resulted in a policy of reluctance to extend comity to these 

H · 182 non- ague countnes. 

178 Maxwell, supra note 175, at 122. 
179 See, Long v. Ardestani, 624 N.W.2d 405, 417-18 (Wis. Ct. App. 2001). 
180 See, Al-Safran v. Al-Safran, No. 27823-5-Il, 2003 WL 21387188, at *5 

(Wash. Ct. App. June 17, 2003). 
181 Maxwell, supra note 175, at 125. 
182 Id. at 121. See generally Thomas Foley, Extending Comity to Foreign De-

crees in International Custody Disputes Between Parents in the United States and 
Islamic Nations, 41 FAM. CT. REV. 257 (Apr. 2003). 
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There are several obvious ramifications of this gap in Convention 
coverage. One consequence is that parents seeking to recover a child 
removed to a non-signatory state may be forced to petition for custody 
and the return of the child in that country's court system. 183 Should 
that happen, the adjudication will not be limited to the issue of where 
the child's habitual residence is. It will be an adjudication of the issue 
of custody on the merits. 184 An ancillary consequence is that left-
behind parents may find themselves disadvantaged by the biases of the 
non-signatory state's court system: 

While most foreign courts purport to base custody deci-
sions on the "best interests of the child," bias based on nation-
alism and adherence to strict religious customs often leads 
courts to favor their own citizens. The State Department warns 
that Islamic Shari'a, religious courts in Saudi Arabia, "gener-
ally do not award custody of children to non-Saudi women" 
and also advises that non-Muslim fathers will often receive the 
same bias. A recent American Bar Association study con-
cluded that returns from some Islamic countries are considered 
practically impossible. Furthermore in Japan, another nonsig-
natory country, a foreign father has little chance to recover an 
abducted child because of the importance the countiy places on 
the mother-child bond. 185 

There are some exceptions to these characterizations. The database 
of the Hague Conference on Private International Law indicates that, 
"The influence of the 1980 Hague Convention has stretched far be-
yond its actual scope of application. Courts around the world have 
afforded general recognition to the Hague Convention principle that 
children should be returned to their States of habitual residence in or-
der for their futures to be determined by their local courts."186 In limit-

183 McCue, supra note 5, at 96-97. 
184 See id. (discussing custody determinations in foreign courts). 
185 McCue, supra note 5, at 97. See also U.S. Dep't of State website, Interna-

tional Parental Child Abduction, http://www.travel.state.gov/family/abduction/coun-
try/country_5 l 7.html (last visited Sept. 23, 2007). See also U.S. Dept. of State web-
site, Islamic Family Law International Child Abduction, http://www.travel.state.gov/ 
family/abduction/resources/resources_557.html (last visited Sept. 23, 2007). 

186 Hague Convention on Private International Law, http://www.incadat.com 
/index.cfm?fuseaction=stdtext.showMenutext&id=2&p=h&lng= 1 (last visited Sept. 
23, 2007). See also C.W v. H.R. and D.S., INCADAT no. HC/E/WS 332 (Sup. Ct. 
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ing their evaluation of the case to the issue of habitual residence rather 
than assuming jurisdiction over the case and deciding the case on the 
merits, these jurisdictions are also advancing certain Hague Conven-
tion policies. They are discouraging disregard of existing court orders 
and discouraging removal of the child to a jurisdiction with which he 
or she does not have a significant connection. 

V. CONCLUSION 

We live in an era in which family issues are no longer a matter of 
intrastate governmental concern. Parties marry spouses or have chil-
dren by parties from countries other than their own. In the course of a 
marriage or relationship, it is not uncommon for the parties to travel or 
live abroad. When these relationships are terminated, the emotional 
issue of determining custody and visitation rights of the parties may 
become a conflict that implicates the court systems of more than one 
country. The Hague Convention on Parental Abduction is an acknowl-
edgement of the harm that is done to children when one parent re-
moves the child to another state in order to secure a strategic advan-
tage in custody litigation. States that have sigued, acceded to, or rati-
fied the Hague Convention are making a commitment to limit their 
authority to make a determination of whether a child has been wrong-
fully removed to or retained in another country. If the child has been 
wrongfully removed, the Contracting State is required to determine 
which state is the child's habitual residence and to enter an order for 
the return of that child to his or her country of habitual residence. 187 It 

W. Samoa, Feb. 19, 1997), http://www.hcch.net/incadat/fullcase/0332.htm (last vis-
ited Sept. 23, 2007). This case involved the wrongful removal of a seven year old 
boy whose parents were not married. HC/E/WS 332 (Sup. Ct. W. Samoa, Feb. 19, 
1997), http://www.hcch.net/incadat/fullcase/0332.htm. The Child had lived in Ire-
land and Germany, both Hague Convention countries. Id The mother permitted the 
child to visit his father in Germany where the father sought custody. Id. The German 
court declined the father's custody petition. Id The father and child were later lo-
cated by the mother in Samoa. Id. The father initiated custody proceedings in Samoa 
and the trial court granted him and his wife interim custody. Id The biological 
mother then filed an application for the return of the child to Germany. Id. While 
applying a "best interest of the child" test, the Samoan Court ruled that while Samoa 
was not a party to the Hague Convention, the court should consider its policies and 
principles. Id. It also noted that Western Samoan law should be consistent with the 
law of other nations to the extent practicable. Id. 

187 See Hague Convention, supra note I, art. 14. 
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is in the country of habitual residence that issues of custody and/or 
visitation will be determined on the merits. 188 

The operational success of the Hague Convention is mixed. Some 
Hague states have been criticized for not processing the applications of 
left-behind parents in a timely fashion or for failing to enforce orders 
for the return of a child whose habitual residence is a Contracting S-
tate.189 Some Hague countries, in dealing with non-signatory coun-
tries, assert jurisdiction over the merits of the case rather than return 
the child to a Non-Contracting State. 190 

Despite these trends, the number of countries that are Contracting 
States has increased from 23 to 80.191 In addition, some non-
contracting states have exhibited a willingness to afford general rec-
ognition to the Hague Convention principle that children should be 
returned to their country of habitual residence in order for issues of 
custody and visitation to be decided by the courts there. 192 

In sum, as it is applied in international parental abduction cases, 
gaps and shortcomings in the scope of coverage of the Hague Conven-
tion are being identified. While further action on these issues is 
needed, in the absence of such action, there is still some movement 
towards resolving these issues by courts in both signatory and non-
signatory countries. 

188 Rodriguez v. Rodriguez, 33 F. Supp. 2d 456, 458 (D. Md. 1999). See also 
Hague Convention, supra note l, art. 19 (stating that decisions under the Hague 
Convention should not be considered a "determination on the merits of any custody 
issue"). 

189 See, e.g., Duncan, supra note 151, at 104; REPORT ON COMPLIANCE, supra 
note 4. 

190 See Andrews, supra note 176, at 603-07 (noting that the United States de-
cides cases based on the Unifonn Child Custody Jurisdiction Act when dealing with 
Non-Contracting States, a situation in which the Hague Convention and !CARA do 
not apply). 

191 See HCCH Status table, supra note I. 
192 See Hague Convention on Private Inte1national Law, supra note 186. 


