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I. INTRODUCTION 

Judicial review 1 is one of the United States' most successful ex-
ports. According to Law and Versteeg "almost 90% of all countries 
possess written constitutional documents backed by some kind of judi-
cial enforcement."2 This once peculiar3 aspect of American jurispru-
dence is now one of the most dominant features of global constitution-
alism. 

The Republic of Uganda is no exception to the extensive reach of 
Justice Marshall's seminal construct.4 Judicial review is integral to 
Uganda's constitutional framework. Yet, Uganda hosts a more con-
tained and passive version of judicial review than the one wielded by 
the United States Supreme Court. 

While it has had its moments of social potency5 and institutional 
chutzpah,6 Uganda's judiciary has largely comported itself with re-
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I Judicial review "refers to the power of courts to control the compatibility of 
legislation and executive acts with the tcnns of the constitution." Eric BARENDT, AN 
INTRODUCTION TO CONSTITUTIONAL LAW I 7 (1998). 

2 David Law & Mila Versteeg, The Declining Influence of the United States 
Constitution, 87 N.Y.U. L. REV. 762, 766 (2012). 

3 Id. at 766. See also supra note 2, at 766 n.11 ("Deeming 'the right ol'judg-
es to found their decisions on the Constitution rather than on the laws' a fonn of 
'i111111ense political power' that is 'peculiar to the American ,nagistratc. "' (citing 
Alexis De Tocqueville, Democracy In America 72-77 (Richard Heffner ed., trans., 
Signet Classic 200 I) (1835))). 

4 Marbury v. Madison, 5 U.S. (I Cranch) 137 (1803). 
5 See Attorney Gen. v. Kigula, ct. al., UGSC 6, 63-64 (S. Ct. Uganda 2009) 

(finding the ,nandatory death penalty violates the right to a fair trial, the right to 
hun1ane treat1nent, and the separation of powers). 

6 See generally Ssemogerere v. Attorney Gen. (Const. Appeal No. I of 2002) 
[2004] UGSC I 0, available at http://www.ulii.org/f'iles/ug/judgmcnt/supremc-
court/2004/I 0/1 O.pdf (last visited Sep. 07, 2013); Ssemogcrcrc v. Attorney Gen. 
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straint. 7 Rarely has an appellate court in Uganda acted in a manner 
that the other branches of government could fairly qualify as disrup-
tive, nor has the Ugandan judiciary made a practice of issuing deci-
sions that raise concerns about undemocratic tendencies. On the con-
trary, Ugandan history speaks to dominance of the judiciary by the 
executive. The most infamous and extreme instance being the detain-
ment and killing of Chief Justice Ben Kiwanuka at the hands of state 
security agents under the control of Idi Amin.8 

Despite its innocuous and relatively subservient heritage, the 
Ugandan judiciary is firmly and meticulously circumscribed in Ugan-
da's 1995 Constitution. In particular, the Constitution limits the po-
tential of the judiciary to effect policy changes through judicial re-
view. 

The minimal political impact of judicial review in Uganda is no 
accident. The Ugandan constitutional framework limits the role of the 
judicial review by design. 

Paradoxically, the judicial heritage of the United States played a 
role in the circumscription of judicial review in Uganda. By demon-
strating the disruptive and anti-majoritarian potential of judicial review 
on the global stage, the United States Supreme Court influenced a 
Ugandan constitutional design hostile to expansive and "catalytic"9 

judicial review. 
The primary objectives of this paper are threefold. First, this paper 

will present a case for the "aversive" 10 effect of the United States Su-

(Civil Application No. 5 of 2001) [2003] UGSC 8, available at 
http://www.ulii.org/files/ug/judgmeni/supreme-couri/2003/8/8.pdf (last visiled Sep. 
07, 2013); Ssemogerere v. Attorney Gen. (Ruling I) (Const. Petition No. 3 of 1999) 
[ 1999] UGCC 6, available at http://www.ulii.org/files/ug/judgmeni/constitutional-
couri/1999/6/6.pdf (last visited Sep. 07, 2013); Ssemogerere v. Attorney Gen. (Rul-
ing 2) (Const. Petition No. 3 of 1999) [1999]' UGCC 5, available at 
http://www.ulii.org/files/ug/judgmeni/consti tutional-couri/1999/5/5. pdf (last visited 
Sep. 07, 2013) (demonstrating the willingness of the Ugandan judiciary to serve as a 
check to constitutional abuses by the executive and legislative branches). 

7 Erica Bussey, Constitutional Dialogue in Uganda, 49 J. AFR. L. 1 14 
(2005). 

8 GEORGE KANYEIHAMBA, COMMENTARIES ON LAW POLITICS AND 
GOVERNANCE 3 (2006). 

9 Katharine G. Young, A Typology of Economic and Social Rights Adjudica-
tion: Exploring the Catalytic Function of Judicial Review, 8 lNT'L J. CONST. L. 385 
(2010). 

10 See Kim Lane Scheppele, Aspirational and Aversive Constitutionalisni: The 
Case for Studying Cross-Constitutional Influence Through Negative Models, I !NT'L 
J. CONST. L. 296, 300 (2003) (wherein the author introduces the terminology "aver-
sive" to describe the active and strategic rejection of constitutional principles). 
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preme Court on the Ugandan Constitution. Second, this paper will 
describe and designate Uganda's efforts to preempt and curtail the 
scope of judicial review. Third, the paper will assess the effectiveness 
of Uganda's efforts to preempt and curtail the scope of judicial review 
both generally and specifically with respect to issues targeted for 
preemption from judicial review. 

IL CONTRA-CONSTITUTIONAL JURISPRUDENCE AND THE DECLINE OF 
AMERICAN INFLUENCE 

Comparative constitutionalism has long been the subject for philo-
sophic and academic inquiry. Scholars trace the study all the way 
back to Aristotle. 11 One of the most prevalent exercises in compara-
tive constitutionalism concerns the exchange of constitutional ideas 
and practices among nations. The traditional emphasis in such analy-
sis is on the affirmative taking of constitutional designs, mechanisms 
and concepts commonly referred to as "borrowing." 12 For scholars in 
the United States, the international export of American constitutional 
design and jurisprudence has been a heady and productive topic for 
many decades. 13 

Recent legal scholarship has turned towards the negative power of 
legal authority. Jamal Greene notes the existence of an "anticannon" 
whereby the negative power of certain infamous cases motivate courts 

II A.E. Dick Howard, A Travelerfro111 an Antique Land: The Modern Renais-
sance of Comparative Constitutionalism, 50 VA. J. lNT'L L. 3, 5 (2009) (citing 
ARISTOTLE, THE ATHENIAN CONSTITUTION (P.J. Rhodes trans., Penguin Classics 
1984)). 

12 See, e.g., Frank I. Michelman, Borrowing: Reflection, 82 TEX. L. REV. 1737 
(2004); See alsoYasuo Hasebe, Constitutional Borrowing and Political Theo,y, I 
INT'L J. CONST. L. 224, 226 (2003) (discussing validity of constitutional borrowing 
in Japan); D. M. Davis, Constitutional Borrowing: The Influence of Legal Culture 
and local History in the Reconstitution of Co,nparative Influence: The South Afri-
can Experience, I lNT'LJ. CONST. L. 181, 195 (2003). 

13 Law & Versteeg, supra note 2, at 764 n.3 (citing AMERICAN 
CONSTITUTIONALISM ABROAD: SELECTED ESSAYS IN COMPARATIVE 
CONSTITUTIONAL HISTORY (George Athan Billias ed., 1990); GEORGE A. BILLIAS, 
AMERICAN CONSTITUTIONALISM HEARD AROUND THE WORLD, 1776-1989: A 
GLOBAL PERSPECTIVE (2009); CONSTlTUTIONALISM IN ASIA: ASIAN VtEWS OF THE 
AMERICAN INFLUENCE (Lawrence Ward Beer ed., 1979); CONSTITUTIONALISM AND 
RIGHTS: THE INFLUENCE OF THE UNITED STATES CONSTITUTION ABROAD (Louis 
Henkin & Alber! J. Rosenthal eds., 1990); CARL J. FRIEDRICH, THE IMPACT OF 
AMERICAN CONSTITUTIONALISM ABROAD (1967); RICHARD B. MORRIS, THE 
EMERGING NATIONS AND THE AMERICAN REVOLUTION (1970)). 
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to avoid applying similar logic and generate similar results. 14 Mean-
while, in the international setting scholars are beginning to recognize 
that certain national legal systems have negative influences on the 
genesis and development of other legal systems. 15 

The growing appreciation of "non-borrowing" of foreign constitu-
tional systems and jurisprudence has coincided with the recognition of 
the decline in American constitutional influence at the international 
level. 16 Klug writes about the counter-influential and anti-hegemonic 
implications of American disengagement with international constitu-
tional dialogue. 17 Osiatynski writes about non-borrowing in the con-
text of the post-communist constitutions in Eastern Europe. 18 

Choudhry describes the overt rejection of all variants of American-
style substantive due process by Canadian constitution makers. 19 

Dowdle criticizes efforts to gauge Chinese constitutionalism through 
the use of American language and models citing contextual discon-
nects.20 

Law and Versteeg provide additional documentation of the schol-
arly appreciation of the fading American constitutional influence in 
foreign legal settings.21 They assert, "to the extent that other countries 
still look to the United States as an example, their goal may be less to 
imitate American constitutionalism than to avoid its perceived flaws 
and mistakes."22 Elsewhere Law and Versteeg write about the near 
universal rise of "generic" constitutions that are constructed far differ-

14 Jamal Greene, The Anticanon, 125 HARV. L. REV. 379, 383, 465-66 (2011). 
15 See, e.g., Sheppele, supra note 10; Lee Epstein & Jack Knight, Constitu-

tional Borrowing and Nonborrowing, 1 INT'LJ. CONST. L. 196, 197 (2003). 
16 Law & Versteeg, supra note 2, at 794 n.9; Adam Liptak, U.S. Court is Now 

Guiding Fewer Nations, N.Y. TIMES, Sept. 17, 2008, at Al, available at 
http://www.nytimes.com/2008/09/18/us/l 81egal.html ?pagewanted=all&_r= 1 &. 

17 Heinz Klug, Model and Anti-Model: The United States Constitution and the 
"Rise of World Constitutionalism", 2000 WIS. L. REV. 597, 616. 

18 Wiktor Osiatynski, Paradoxes of Constitutional Borrowing, 1 INT'L J. 
CONST. L. 244-50 (2003). 

19 Sujit Chaudhry, The Lochner Era and Comparative Constitutionalism, 2 
INT'LJ. CONST. L. 1, 15-24 (2004). 

20 Michael W. Dowdle, Of Comparative Constitutional Monocropping: A 
Rep/( to Qianfan Zhang, 8 INT'L J. CONST. L. 977 (2010). 

2 Law & Versteeg, supra note 2, at 766 n.12 (citing ROBERT A. DAHL, How 
DEMOCRATIC Is THE AMERICAN CONSTITUTION? 41-43 (2002); Alec Stone Sweet, 
Constitutions and Judicial Power, in COMPARATIVE POLITICS 217, 231 (Daniele 
Caramani ed., 2008); Lorraine E. Weinrib, The Postwar Paradig,n and Atnerican 
Exceptionalism, in THE MIGRATION OF CONSTITUTIONAL IDEAS 84, 84 (Sujit 
Chaudhry ed., 2006)). 

22 Law & Versteeg, supra note 2, at 767. 



2013] POPULAR AND AVERSIVE CONSTITUTIONAL/SM 49 

ently from the United States Constitution in terms of detail and clear 
statements of rights. 23 Per Law and Versteeg the new genericism 
makes constitutional borrowing somewhat obsolete. They assert that 
modern constitutions tend to diverge along two continuums: 1) the 
comprehensiveness of the constitution and 2) the constitution's ideo-
logical character. 24 

One of the most probing and influential treatments of negative ex-
tra-national influences on constitutional development comes from Kim 
Scheppele;25 Scheppele asserts that the rejection of a constitutional 
option "may be in some way more crucial to the development of a 
constitutional sensibility than positivell adopting a particular institu-
tional design or constitutional clause."2 

Scheppele appreciates the power of distaste. She writes, "constitu-
tion builders often have a much stronger sense of what they do not 
want to adopt than what they do."27 These constitution builders reject 
extra-national models based on a strong aversion that says, "this would 
be horrifying to adopt. "28 She qualifies such constitutional designs as 
"aversive" as opposed to "aspirational."29 

As noted by Epstein and Knight, nations define themselves institu-
tionally in part by the constitutional choices they make including 
choices of constitutional borrowing and non-borrowing. 30 Scheppele 
goes further in terms of the significance of negative choices. She 
writes, "every country, and every constitution, also defines itself cru-
cially in terms of models that are not just chosen but positively reject-
ed."31 

Ill. THREAT PERCEPTION AND A VERSION ATTRIBUTABLE TO THE 
UNITED STATES SUPREME COURT 

In the context of aversive policies, perception is reality. What 
constitution builders and related actors perceive about foreign legal 
systems motivates affirmative acts of rejection and avoidance. 

23 David S. Law & Mila Versteeg, The Evolution and Ideology of Global Con-
stitutional ism. 99 CALIF. L. REV. 1163, 1200-02 (2011 ). 

24 Id. al 1171. 
25 

26 

27 

28 

29 

30 
31 

Scheppele. supra nole I 0, al 298. 
Id. at 298 (emphasis in original). 
Id. 
Id. at 303. 
Id. at 299-300, 303. 
Epstein & Knight, supra note 15, at 200. 
Scheppele, supra note I 0, al 324. 
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American-style judicial review is a high profile exercise. It is the 
subject of extensive national and international publicity and scrutiny 
from both the media and academia. At the center of this publicity and 
scrutiny is the United States Supreme Court. The Court's rulings 
largely sculpt and define international perceptions of judicial review in 
the United States. 

The prominent role of the United States Supreme Court brings 
several distinguishing features of American style judicial review into 
the spotlight. These include a willingness to serve as the final arbiter 
of controversial moral and social issues, 32 a track record of overturn-
ing acts of Congress, 33 a willingness to introduce novel constitutional 
requirements, 34 a history of generating confusing and often unworka-
ble le~al frameworks, 35 a propensity for overturning its own prece-
dents, 6 and a developing proclivity by the justices to rule based on 
political and ideological affiliations over apolitical legal principles.37 

The high exposure allocated to U.S. Supreme Court decisions contrib-
utes to a robust threat perception of American-style judicial review 
both domestically and abroad. 

American-style judicial review provides the United States Su-
preme Court with a privileged position and largely unfettered authori-
ty.38 Ran Hischl pointedly refers to the modern day American system 
as "juristocracy."39 Courts may use judicial review to override the 
political will of the people. The rulings of the United States Supreme 
Court are often the effective last word on the questions it decides to 

32 See, e.g., Lawrence v. Texas, 539 U.S. 558 (2003); Roe v. Wade, 410 U.S. 
113 (1973); Engel v. Vitale, 370 U.S. 421 (1962). 

33 See, e.g., Citizens United v. F.E.C., 558 U.S. 310 (2010); Clinton v. City or 
New York, 524 U.S. 417 (1998); Buckley v. Valeo, 424 U.S. 1 (1976). 

34 See, e.g., Miranda v. Arizona, 384 U.S. 436 (1966); Gideon v. Wainwright, 
372 U.S. 335 (1963); Mapp v. Ohio, 367 U.S. 643 (1961). 

35 See, e.g., Apprendi v. New Jersey, 530 U.S. 466 (2000); Austin v. Mich. 
Chamber of Commerce, 494 U.S. 652 (1990); Lemon v. Kurtzman, 403 U.S. 602 
(1971). Compare Regents or the University of Cal. v. Bakke, 438 U.S. 265 (1978), 
with Grutter v. Bollinger, 539 U.S. 306 (2003). 

36 Compare Lochner v. New York, 198 U.S. 45 (1905), with Adkins v. Chil-
dren's Hospital, 261 U.S. 525 (1923); compare Bowers v. Hardwick, 478 U.S. 186 
(1986), with Lawrence v. Texas, 539 U.S. 558 (2003). 

37 See Bush v. Gore. 531 U.S. 98 (2000). Compare Shelby County v. Holder, 
133 S. Ct. 2612 (2013), with United States v. Windsor, 133 S. Ct. 2675 (2013) 
(comparing alliances of justices and ideological commitments). 

38 See, e.g., City of Boerne v. Flores, 521 U.S. 507 (1997); Cooper v. Aaron, 
358 U.S. 1 (1958). 

39 RAN H!RSCHL, TOWARDS JURISTOCRACY: THE ORIGINS AND 
CONSEQUENCES OF THE NEW CONSTITUTIONALISM 1 (2004). 
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consider. Alexander Bickel called the undemocratic features of Amer-
ican-style judicial review the "counter-majoritarian difficulty."40 

Anxiety over American-style judicial review is expressed most ex-
tensively at home. There are many prominent voices in the concerned 
chorus. Larry Kramer sees the development of judicial supremacy in 
the United States as weakening democracy and placing a dangerous 
emphasis on judicial appointments and constitutional amendments.41 
Mark Tushnet questions whether democracies can thrive, or even re-
main legitimate, when key matters are removed from the democratic 
process and popular sovereignty.42 Jeremy Waldron raises concerns 
over judicial review's power to entrench choices made by unelected 
judges43 and critiques structural approaches that take moral reasoning 
away from legislatures.44 Others note a growing concern that the 
United States Supreme Court represents the interests of the elites as 
opposed to the interests of the people.45 

Others contend that the democratic sky is not falling. Ronald 
Dworkin asserted that a judge is the right actor for resolving hard cas-
es.46 Many scholars present evidence and snpporting arguments to 
demonstrate that the United States Supreme Court is not out of step 
with American public opinion.47 Others downplay any discrepancy 

40 ALEXANDER M. BICKEL, THE LEAST DANGEROUS BRANCH: THE SUPREME 
COUlff AT THE BAR OF POLITICS 16 (2d. ed. 1962). 

41 Larry D. Kramer, Popular Constitutionalism, Circa 2004, 92 CAL. L. REV. 
959 (2004). 

42 MARK V. TUSHNET, TAKING THE CONSTITUTION AWAY FROM THE COURTS 
153 (1999); See also Mark Tushnct, Constitutional Courts in the Field of Power 
Politics, 82 TEX. L. REV. 1895, 1916-17, 1919 (2004); Mark Tushnct, Popular Con-
stitutionalism as Political Law, 81 CHI.-KENT L. REV. 991, 1002-04, 1006 (2006); 
Mark Tushnct, Policy Distortion and Den1ocratic Deliberation: Co,nparative /ll1uni-
nation of the Countermajoritarian Difficulty, 94 MICH. L. REV. 245, 247, 249, 299-
300 (1995). 

43 Jeremy Waldron, The Core of the Case Against Judicial Review, 115 MICH. 
L. REV. 1346, 1349, 1353 (2006). 

44 Jeremy Waldron, Judges as Moral Reasone"'· 7 lNT'L J. CONST. L. 2 
(2009). 

45 See Lawrence Baum & Neal Devins, Why the Suprenze Court Cares About 
Elites, Not the American People, 98 GEO. L.J. 1515, 1537 (2010). 

46 RONALD DWORKIN, A MATTER OF PRINCIPLE I I ( 1985). 
47 David G. Barnu1n, The Supre111e Court and Public Opinion: Judicial Deci-

sion Making in the Post-New Deal Period, 47 J. OF POL. 2 (1985); Robert A. Dahl, 
Decision-Making in a Den1ocracy: The Supre,ne Court as a National Policy-Maker, 
6 J. Pus. L. 279 (1958); Michael C. Dorf, The Majoritarian Difficulty and Theories 
of Constitutional Decision Making, 13 U. PA. J. CONST. L. 283, 570 (201 O); Richard 
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between public opinion and the rulings of the Court by demonstrating 
that Americans still respect the Court as an institution 48 and that most 
appreciate the role the Court plays in resolving high profile controver-
sies.49 

The above efforts to counter the criticisms of American-style judi-
cial review have little currency in Uganda. The social and moral 
trends of the American public are not in line with public opinion in 
Uganda. Uganda is an outwardly religious society that seeks to have 
commonly held values and morals respected and adhered to. A recent 
survey conducted by the Pew Charitable Trust50 found that 86% of 
Ugandans say that religion is very important in their lives51 and ap-
proximately two thirds of Ugandans believe that either the Bible or the 
Quran should be "the law of the land."52 A writer championing a pro-
gressive rights strategy for the Ugandan context rightly observes that 
that Uganda is "staunchly against gay rights."53 The dominant social 
and moral views in Uganda differ significantly from the pervading 
panel of viewpoints in the United States. 

Cultural differences are substantial factors in the creation of diver-
sity among legal systems. Saunders identifies cultural differences as a 
key factor in the variances between the constitutional dispensation of 
Australia as compared with the constitutional systems of the United 

H. Pildes, ls the Supreme Court a "Majoritarian" Institution?, 2010 SUP. CT. REV. 
103, 120. 

48 See Or Bassok & Yoav Dotan, Solving the Countermajoritarian Difficulty, 
11 lNT'L J. CONST. L. 13,18 (2013) (arguing that even when the American public 
disagrees with a counter-majoritarian decision of the United States Supreme Court 
that the Court retains "diffuse support" from the populous based on respect for the 
institution and the role it plays in society). 

49 Frank I. Michelman, Machiavellli in Robes? The Court in the Election, in 
THE LONGEST NIGHT POLEMICS AND PERSPECTIVES ON ELECTION 2000 256, 265-67 
(Arthur J. Jacobson & Michel Rosenfeld eds., 2002) (arguing in the wake of Bush v. 
Gore that the American public appreciates the United States Supreme Court's role as 
a necessary decision maker). 

5° Footnote: Tolerancia e tensao: Islao e Christandade na Africa subsariana 
[Tolerance and Tension: Islam and Christianity in Sub-Saharan Africa], PEW 
RESEARCH RELIGION AND PUB. LIFE PROJECT (Apr. 15, 2010), 
http://www.pewforum.org/filcs/2010/04/sub-saharan-af rica-executive-summary-
pg.pdf. 

51 Id. at 5. 
52 Id. at 13. 
53 Michael Hollander, Gay Rights in Uganda: Seeking to Overturn Uganda's 

Anti-Sodomy Laws, 50 VA. J. !NT'LL. 219, 225 (2009). 
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Kingdom and the United States.54 If cultural differences played a sub-
stantial role among such relatively similar nations it is easy to appreci-
ate how culture would motivate Ugandan constitution builders to 
avoid the American jurisprudential path. 

In addition to this socio-cultural divide, Ugandans tend not to have 
the institutional faith in Ugandan appellate courts akin to the "diffuse 
support"55 that Americans have in the United States Supreme Court. 
The past petformance that general institutional support is built on is 
not present in the Ugandan context. History has not inoculated l.:J gan-
dans to an acceptance of a judiciary's anti-majoritarian role. Thus 
strong judicial review is not given the benefit of the doubt. 

If many Americans see the United States Supreme Court as out of 
touch with the American people, it is easy to see how Ugandans would 
perceive American-style judicial review as a threat. For those within 
Uganda who feel pressed and pressured to confirm with "progressive" 
Western morals, the liberal trajectory of the United States Supreme 
Court is disconcerting. Ugandans concerned about retaining their cul-
tural and moral identity see certain high profile rulings of the United 
States Supreme Court and say "this .;would be horrifying."56 Ugandans 
who believe that the people's democratic will should not be overrun 
by courts, look askance at the anti-majoritarian capabilities of the 
United States Supreme Court. The net result is aversion, and this 
aversion has had an impact on constitutional design and judicial re-
view in Uganda. 

IV. CONSTITUTIONAL RESPONSES TO THE ANTI-MAJORITARIAN THREAT 

For nations in the formative stages of constitutional democracy, 
the activism of the United States Supreme Court presents a cautionary 
tale. The dynamic legacy of United States Supreme Court demon-
strates the near unfettered power of judicial review coupled with broad 
constitutional principles. The response to this American object lesson 
is the establishment of "political safeguards" that contain or eliminate 
the need for judicial review.57 The ultimate structural "political safe-
guards" are built into the constitutions themselves. 

54 Cheryl Saunders, A Constitutional Culture in Transition, in 
CONSTITUTIONAL CULTURES 37, 53-54 (Miroslaw Wyrzykowski ed .• 2001). 

55 Bassok & Dolan, supra nole 48, al 18. 
56 Scheppcle. supra note I 0, al 303. 
57 See Robert A. Mikos, The Populist Safeguards of Federalism, 68 OHIO ST. 

L.J. 1669, 1670-71 (2007) (discussing the "political safeguards'· debate within the 
American context). 
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Constitution builders who seek to limit the extent and power of ju-
dicial review employ various strategies. Hare! and Shinar delineate 
three basic approaches for constraining judicial review: 1) popular 
constitutionalism, 2) departmentalism, and 3) weak judicial review. 58 

Of these three approaches, departmentalism and weak judicial review 
are easier to define. 

"Departmentalism places authority over constitutional interpreta-
tion not with 'the people' directly, but with the different governmental 
departments."59 Alexander & Solum describe departmentalism as giv-
ing each branch of the government a zone of "final interpretive author-
ity over all constitutional questions decided within the branch, irre-
spective of which branch those constitutional questions concern."60 

The troublesome aspect of departmentalism is its diffuse nature and its 
potential for chaos. If each branch of government is given its own 
authority to interpret the constitution in certain spheres, inconsisten-
cies and constitutional crises are likely to arise.61 

"Under weak judicial review, the courts' interpretations merit great 
respect and have great weight, but their decisions can at times be over-
ridden or rejected by legislatures. Thus, weak judicial review seeks 
what can be regarded as a middle path between judicial supremacy and 
legislative supremacy."62 One example of weak judicial review in-
clude a procedure in New Zealand whereby the legislature is empow-
ered to reject court rulings that legislative enactments are out of com-
pliance with enumerated individual rights. 63 Another example comes 
from the United Kingdom where courts can declare an enactment in-
compatible with constitutional commitments and Parliament has the 
subsequent opportunity to amend, repeal or leave the enactment un-
changed.64 

The remaining approach called "popular constitutionalism" proves 
more challenging to define. Hare! and Shinar choose to frame it by 

58 Alon Hare! & Adam Shinar, Between Judicial and Legislative Supremacy: 
A Cautious Defense of Constrained Judicial Review, 10 lNT'LJ. CONST. L. 950, 954 
(2012). 

59 Id. at 956-57. 
60 A Larry lexander & Lawrence Solu1n, Book Nole, Popular? Constitutional-

ism?, 118HARV.L.REV. 1594, 1613(2005). 
61 Hare! & Shinar, supra note 58, at 957. 
62 Id. at 958. 
63 Id. (citing Bill of Rights Act 1990 (N.Z.). 
64 Id. 
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offering two of the most influential visions of popular constitutional-
ism from the academic community.65 

One of these visions belongs to Mark Tushnet. In Taking the Con-
stitution Away from the Courts, Tushnet calls for a radical disposal of 
judicial review. 66 Tushnet makes his case by asserting that judicial 
review often retards progress and unduly complicates the political pro-
cess. Since the courts have been shown to largely reflect the opinion 
of the people, Tushnet refers to judicial review as "noise around zero." 
Tushnet believes that the larger constitutional structure can safeguard 
the protection of individual rights without judicial review.67 Tushnet 
contends that the looming check of judicial review can cause congress 
to disregard its own duty to adhere to constitutional values. In short, 
judicial review is unnecessary, effectively regressive, politically corro-
sive and should be jettisoned. 

The second vision of popular constitutionalism relayed by Hare! 
and Shinar belongs to Larry Kramer.68 Kramer employs a historical 
method to make his case for popular constitutionalism. Kramer con-
tends that the branches of the U.S. Government are meant to be co-
equal and the people are the ultimate political authority. Kramer 
writes "[n]o one of the branches was meant to be superior to any other, 
unless it were the legislature, and when it came to constitutional law, 
all were meant to be subordinate to the people."69 For Kramer the 
courts should be subordinate to the judgments of the people. 70 Under 
Kramer's vision the people have the primary 'political-legal' duty to 
uphold the Constitution.71 Kramer sees the rise of judicial review as a 
product of political and legal elites achieving an unwarranted hegemo-
ny over the Constitution in place of the people. 72 

Hare! and Shinar note that, Tushnet' s and Kramer's impassioned 
visions aside, popular constitutionalism "remains murky when it 
comes to the operative details of its implementation."73 Tushnet pre-
sumes that the original constitutional structures will allow for popular 
constitutionalism. Kramer focuses on a cadre of political weapons 

65 

66 

67 
68 

Id. at 954. 
TUSHNET, supra note 42, at ix. 
Harel & Shinar, supra note 58, al 955. 
Id. 

69 
LARRY D. KRAMER, THE PEOPLE THEMSELVES: POPULAR 

CONSTITUTIONALISM AND JUDICIAL REVIEW 58 (2004). 
10 Id. at 8. 
71 Id. at 39. 
72 Id. at 247. 
73 Harel & Shinar, supra note 58, at 956. 
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such as "judicial impeachments, slashing courts' budget, presidential 
ignorance of court mandates, congressional jurisdiction stripping, 
court packing, and revising court procedures" that can be used to re-
turn power to the people. 74 

One of the limitations faced by Tushnet and Kramer in their writ-
ings is that their means of implementation of popular constitutionalism 
concern the United States Constitution. Tushnet and Kramer were not 
positing means of implementing popular constitutionalism outside the 
existing American framework. However, in the context of constitution 
builders the means for establishing popular constitutionalism is an 
open proposition. Thus we can expect to find other tangible expres-
sions of popular constitutionalism in the constitutional frameworks of 
nations that actively embrace its ideology. This is the case with 
Uganda and its 1995 Constitution. 

V. THE 1995 UGANDAN CONSTITUTION: POPULAR 
CONSTITUTIONALISM, AVERSIVE CONSTITUTIONALISM AND THE 

LIMITATION OF JUDICIAL POWER IN DESIGN AND PRACTICE 

The 1995 Ugandan Constitution75 is designed to curtail United 
States Supreme Court-style judicial review and adhere to popular con-
stitutionalism. The 1995 Ugandan Constitution curbs judicial activism 
and judicial legislation through general principles and specific 
preemptions. It includes general directives regarding the preeminence 
of democratic principles. It also prevents the judiciary from impacting 
certain targeted areas. Specific examples of targeted zones include 
affirmative action abortion, capital punishment, and homosexual 
rights. One apparent motivation behind these provisions is the 
preemption of judicial activism in zones where the United States Su-
preme Court has had a profound, and in some circles infamous, im-
pact. 

The second half of this paper concerns the actual means and meth-
ods of implementing popular constitutionalism and constraining judi-
cial review in the 1995 Ugandan Constitution. This second half of the 
paper is divided into two sections. The first section addresses selected 
general provisions and characteristics of the 1995 Constitution. The 
final section consists of topic by topic analysis concerning the 1995 
Constitution's approach to certain controversial rights based issues and 
social policies. 

74 

75 
Id. (citing Kramer, supra note 69, al 249). 
CONST. OF THE REP. OF UGANDA of 1995. 
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A. Overriding Principles and General Characteristics of the 1995 
Constitution 

57 

The nation of Uganda was home to tremendous political struggles 
and instability after gaining its independence in 1962. The 1995 Con-
stitution was created in the wake of an extended period of warfare and 
violence. 

The Preamble76 of the 1995 Constitutional presents the mood and 
corporate intentions of the nation at the time: 

WE THE PEOPLE OF UGANDA: 
RECALLING our history which has been characterised by po-
litical and constitutional instability; 
RECOGNISING our struggles against the forces of tyranny, 
oppression and exploitation; 
COMMITTED to building a better future by establishing a so-
cio-economic and political order through a popular and durable 
national Constitution based on the principles of unity, peace, 
equality, democracy, freedom, social justice and progress; 
EXERCISING our sovereign and inalienable right to determine 
the form of governance for our country, and having fully par-
ticipated in the Constitution-making process; 
NOTING that a Constituent Assembly was established to rep-
resent us and to debate the Draft Constitution prepared by the 
Uganda Constitutional Commission and to adopt and enact a 
Constitution for Uganda: 
DO HEREBY, in and through this Constituent Assembly sol-
emnly adopt, enact and give to ourselves and our posterity, this 
Constitution of the Republic of Uganda, this 22nd day of Sep-
tember, in the year 1995. 
FOR GOD AND MY COUNTRY. 

There is much to unpack from the foregoing Preamble. Certainly the 
people of Uganda are seeking stability, empowerment, and a sovereign 
democratic state. There is a clear desire to allow the people to take a 
leading role in their national destiny. The Preamble clearly reflects the 
ethos and aspirations of popular constitutionalism. 

The sentiments of the Preamble are consistent with the efforts of 
the Constitutional Commission. There was a highly intentional effort 
to make the 1995 Constitution the people's constitution.77 Extensive 

76 CONST. OF THE REP. OF UGANDA of 1995 pmbl. 
77 Id. arl. J. See generally, BENJAMIN J. ODOKI. THE SEARCH FOR A 

NATIONAL CONSENSUS: THE MAKING OF THE 1995 UGANDA CONSTITUTION (2005). 
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efforts were made to involve the Ugandan people in the design and 
content of their Constitution. 

The intention to make the 1995 Constitution the people's Constitu-
tion entails more than the constitution making process. Strong general 
pronouncements and structural supports promoting popular constitu-
tionalism were included in the document. 

Article 1 of the 1995 Constitution espouses the core tenets of pop-
ular constitutionalism. Article 1 declares "(!) All power belongs to 
the people who shall exercise their sovereignty in accordance with the 
Constitution, and (2) Without limiting the effect of clause (1) of this 
article, all authority in the State emanates from the people of Uganda 
and the people shall be governed though their will and consent." 

Former Supreme Court Justice G.W. Kanyeihamba considers pop-
ular sovereignty the paramount feature of the 1995 Constitution. He 
writes: 

The most important principle enshrined in the 1995 Constitu-
tion is that the Constitution vests all power in the hand of the 
people who must be governed by their consent, through organs 
created by the Constitution itself and whose personnel are 
elected or appointed in conformity with the rules and proce-
dures laid down in the Constitution or other property promul-
gated or enacted Constitutional instruments and laws. The 
President and the Executive are subordinate to and are subject-
ed to the will of Parliament which is the representative body of 
the people in whom political sovereignty of Uganda resides. 78 

Next, Article 126 ensures that principles of popular constitutionalism 
will apply to the judiciary. Article 126(1) provides that "judicial pow-
er is derived from the people and shall be exercised by the courts es-
tablished under this Constitution in the name of the people and in con-
formity with law and with the values, norms and aspirations of the 
people."79 Larry Kramer and his adherents would surely endorse this 
language. 

The 1995 Uganda Constitution is not anti-judiciary. In fact, the 
1995 Constitution includes strong protections for the judiciary. Article 
128 entitled "Independence of the Judiciary" provides for independ-
ence from control, non-interference, necessary assistance, immunity 
from civil liability for actions performed in the exercise of judicial 
power, the provision of funds, the power to self-account, the non-

78 

79 
KANYEIHAMBA, supra note 8, at 21. 
CONST. OF THE REP. OF UGANDA of 1995 art. 128. 
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variance of salaries, allowances and benefits and the permanence of 
certain judicial offices. 80 

The 1995 Constitution also empowers the judiciary with an expan-
sive approach to legal standing. Article 137 offers an expansive ap-
proach to standing when constitutional issues are at stake. Article 137 
allows a person to challenge laws and acts that are inconsistent with 
the Constitution without having to show that the challenged law or act 
has injured the person raising the challenge. The result is an avenue 
for appellate courts to weigh in on constitutional issues without having 
to meet a case or controversy requirement. 

The net effect of Article 137 is in line with Article 126(2)(e)'s 
proviso that that "substantive justice shall be administered without 
undue regard to technicalities."81 This substance over form approach is 
a rejection of elitism and legal formalism and is a core concept in pop-
ular constitutionalism. The intent of the drafters is to have a judiciary 
that is accessible by the people and not the sole domain of legal tech-
nicians. 

Thus the 1995 Constitution emphasizes the authority of the people 
through an overriding commitment to respect their political will while 
protecting the independence of the judiciary and by empowering the 
judiciary to enforce the Constitution through expansive standing. This 
judicial empowerment is consistent with popular constitutionalism as 
long as the court is empowered to enforce the law and not to provide, 
invent or distort the law. Thus detail and clarity become necessary 
elements within the 1995 Constitution if the drafters hope to ensure 
that popular constitutionalism will not be overrun by strong judicial 
review. 

The 1995 Constitution answers the call for detail and clarity. The 
1995 Uganda Constitution consists of 288 articles and 29 national ob-
jectives and principles of state policy.82 The Uganda Constitution's 
detail fills in the gaps that American courts fill through judicial re-
view. The result is greater clarity and less judicial flexibility. The 
detailed Constitution keeps many important policy determinations out-
side of power of judiciary. For the most part the Constitution does not 
open itself up to a "penumbra"83 approach where judges empower 

80 

SI 
Id. 
Id. arl. 126, § 2(e). 

82 In contrast, the U.S. Constitution is a relatively short docu,ncnt consisting 
of seven original articles and twenty-seven amend1nents. See U.S. CONST. 

83 See Griswold v. Connecticut, 381 U.S. 479, 483-84 (1965). 
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themselves to create new or unspoken rights.84 Instead, an exhaustive 
and detailed listing of rights creates the inference that most intended 
rights arising out of a Constitution are expressly enumerated to some 
degree. The effectiveness of the 1995 Constitution's rights clarifica-
tion and judicial preemption will be assessed topically in the final sec-
tion of this paper. 

Another factor that limits judicial review in the Ugandan context is 
the age of the 1995 Constitution. Due to its recent vintage the Ugan-
dan Constitution is not open to the diversity of interpretive models that 
arise in the context of older constitutions. Moreover, the extensive 
documentation issued in connection with the making of the Constitu-
tion leaves little doubt as to the intention of the drafters on most mat-
ters. 85 While the age of the document is arguably more a matter of 
historic accident than design, a newer constitution nonetheless limits 
the transformative power of judicial review. In this sense the 1995 
Constitution is aligned with popular constitutionalism' s call for fresh 
constitutions as famously advocated by Jefferson.86 

84 But see CONST. OF THE REP. OF UGANDA of 1995 art. 45 (which states "[t]he 
rights, duties, declarations and guarantees relating to the fundamental and other hu-
man rights and freedoms specifically mentioned in [Chapter Four of the Constitution 
concerning the Protection and Promotion of Fundamental and Other Human Rights 
and Freedoms] shall not be regarded as excluding others not specifically men-
tioned."). 

85 See generally ODO Kl, supra note 77. 
86 See Letter from Thomas Jefferson to James Madison (Sept. 6, 1789) ( on file 

with the Project Gutenberg EBook). Jefferson wrote 
[o]n similar ground it may be proved that no society can make a perpetual 
constitution, or even a perpetual law. The earth belongs always to the living 
generation. They may manage it then, and what proceeds from it, as they 
please, during their usufruct. They are masters too of their own persons, and 
consequently may govern them as they please. But persons and property 
make the sum of the objects of government. The constitution and the laws 
of their predecessors extinguished then in their natural course with those 
who gave them being. This could preserve that being till it ceased to be it-
self, and no longer. Every constitution then, and every law, naturally ex-
pires at the end of nineteen years. If it be enforced longer, it is an act of 
force, and not of right.--It may be said that the succeeding generation exer-
cising in fact the power of repeal, this leaves them as free as if the constitu-
tion or law has been expressly limited to nineteen years only. 
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B. The Constitutional Management and Preemption of Judicial Review 
in Uganda: A Topical Analysis 

The 1995 Ugandan Constitution incorporates a range of techniques 
and strategies to manage judicial review. Some are aggressive frontal 
attacks while others are subtler and less oppressive to the judiciary. 

In the remaining portion of this paper we will address preemptive 
constitutional design with regard to affirmative action, abortion, capi-
tal punishment and homosexual rights. We will explore and consider 
the role of the United States Supreme Court in informing and influenc-
ing Uganda's constitutional design. The resulting analysis will bring 
out the particular importance of aversive and popular constitutionalism 
in the Ugandan context. Each topical treatment will also include a 
forward-looking assessment of the effectiveness of the preemptive 

. effmts pertaining to that topical area. 

I. Affirmative Action 

a. The American Backdrop 

The United States Supreme Court has not scored high marks for its 
engagement with affirmative action. 87 The decades-long saga has 
been drawn out and dysfunctional. 

The Court first addressed affirmative action in 1978. In Bakke, 88 a 
white applicant to a state medical school challenged the constitutional-
ity of a policy that enrolled minority African American students to the 
effective detriment of borderline white applicants. Through a plurality 
opinion, the Court held that a university may consider racial criteria as 
part of a competitive admissions process so long as fixed quotas were 
not used. 

The tenuous and slippery precedent in Bakke remained the law of 
the land until the Grutter89 case in 2003. In the interim policy makers 
were hard pressed to know if race-conscious initiatives designed to 
favor historically marginalized minorities would pass constitutional 
muster. The confusion persisted in the wake of the Grutter and the 

87 Frank I. Michelman, Borrowing: Reflection, 82 Tex. L. Rev. 1737 (2004) 
(Noting lhe dysfunctional track record A1nerican courts concerning the issue of af-
finnativc action; while the author suggests looking to South Africa for perspectives 
on dealing with affirn1ative action). 

88 Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265 (1978). 
89 See Grultcr v. Bollinger, 539 U.S. 306, 334 (2003). 
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Seattle School District90 cases. Even now with the recently issued 
Fischer opinion,91 the legal standard for assessing affirmative action 
remains nuanced and highly fact intensive and more work remains to 
be done this coming term.92 

b. The Ugandan Constitutional Approach 

Uganda's constitutional builders believed in the justice and utility 
of measures to assist historically marginalized groups. They sought to 
promote affirmative action initiatives and preempt court interference 
with such initiatives. The constitutional approach to affirmative action 
is a prime example of both political and aversive constitutionalism. 

The Ugandan Constitution Making Commission endeavored to 
make a "home grown" constitution that would reflect the "norms, val-
ues, views and aspirations of the people. "93 In this regard, the Com-
mission noted "perceived 'historical injustices' among some groups; 
'injustices' which may need to be seen to be set right if such groups 
are to feel committed to any long term constitutional settlement."94 In 
response to this finding the Commission deduced that "(t)he new con-
stitution should make institutional provisions for setting perceived 
historic injustice right."95 This intention is dramatically manifested in 
provisions for the establishment and use of affirmative action. 

Article 32 and Article 33 of the 1995 Ugandan Constitution ex-
pressly address affirmative action. Article 32, entitled "Affirmative 
action in favour of margnialised groups," provides as follows: 

(1) Notwithstanding anything in this Constitution, the State 
shall take affirmative action in favour of groups marg_inalized 
on the basis of gender, age, disability or any other reason cre-
ated by history, tradition or custom, for the purposed of re-
dressing imbalances which exist against them. 
(2) Parliament shall make laws for the purpose of giving full 
effect to this articte.96 

90 Parents Involved in Cmty. Sch. v. Seattle Sch. Dist. No. 1, 551 U.S. 701, 
729 (2007). 

91 Fischer v. Univ. of Tex. at Austin, 133 S. Ct. 2411 (2013). 
92 Schuette v. Coalition to Defend Affirmative Action, 652 F.3d 607 (6th Cir. 

2011), cert. granted, 81 U.S.L.W. 3539 (U.S. Mar. 25, 2013) (No. 12-682). 
93 ODOKI, supra note 77, al 230. 
94 Id. at 230-31. 
95 Id. at 231. 
96 CONST. OF THE REP. OF UGANDA of 1995 art. 32. 
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Section (5) of Article 33, entitled "Rights of women" provides that 
"[ w Jithout prejudice to Article 32 of this Constitution, women shall 
have the right to affirmative action for the purpose of redressing the 
imbalances created by history, tradition and custom."97 

A third key constitutional provision relevant to affirmative action 
is Article 21 entitled "Equality and freedom from discrimination." 
Article 21 provides in part that "[n]othing in this article shall prevent 
Parliament from enacting laws that are necessary for (a) implementing 
policies and programmes aimed at redressing social, economic, educa-
tional or other imbalance in society; or (b) making such provision as is 
required or authorized to be made under this Constitution."98 

Articles 32, 33 and 21 are clear examples of judicial preemption. 
These Articles ensure that provision of affirmative action will be free 
from serious constitutional attack. Undoubtedly conscious of the 
American context, the Ugandan constitution builders 1995 Constitu-
tion placed the constitutionality of affirmative action beyond judicial 
review. 

c. The Results Thus Far and Challenges Ahead 

The express terms of articles 32 and 33 have taken the constitu-
tionality of affirmative action policies off the judicial chopping block. 
Affirmative action policies are required and they should be applied 
indefinitely. There is no constitutional requirement or mechanism to 
assess whether an affirmative action policy has served its purpose and 
should be set aside. 

The effect of this constitutional design to this point is judicial non-
interference. Policies such as the addition of points to the academic 
test scores of female university applicants to state universities and tax 
benefits to businesses that employ a certain number of persons with 
disabilities go unchallenged by alleged victims of reverse discrimina-
tion in the courts. Instead the challenges to such policies are made 
politically and in the court of public opinion. These challenges focus 
on the utility and need of such policies. 

Despite the apparent initial success of judicial preemption in this 
policy area, Uganda's constitutional approach to affirmative action 
presents ample room for judicial intervention. In its aversive exuber-
ance, Article 32 takes the extreme step of making affirmative action 
mandatory. Thus there is the potential for legal challenges regarding 

97 

98 
Id. arl. 32, § 5. 
Id. arl. 21, § 4. 
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failures to practice affirmative action for certain groups and in certain 
contexts. Courts might seek to avoid involvement in such matters by 
in invoking the political question doctrine.99 However, the political 
question doctrine is a self-imposed limitation on judicial power. 
Therefore, the judiciary could choose to weigh in on the interpretation, 
application and enforcement of Article 32's mandatory requirement. 

2. Abortion 

a. The American Backdrop 

In Roe v. Wade 100 the United States Supreme Court achieved a 
high-water mark in terms of impact, controversy and judicial activism. 
Justice Blackmun's majority opinion in Roe held that a Texas law out-
lawing abortion was an unconstitutional denial of due process and an 
impermissible infringement on the right to privacy that emanates from 
various Amendments of the United States Constitution. 101 Aside from 
the obvious impact on laws outlawing abortion, Blackmun' s opinion is 
striking for its strongly legislative character, its use of historic decon-
struction, and its radical interpretation of the Due Process Clause of 
the Fourteenth Amendment. 102 

Roe is a high-profile example of judicial activism powered by ex-
pansionist view of constitutional rights. Since its issuance in 1973, 
Roe has been challenged on several occasions. Although the legal 
foundations for the substantive holding in Roe were modified in the 
Casey 103 plurality, Roe's effective holding regarding the mother's con-
stitutionally based 1ight to choose an abortion remains in place. 

99 Centre for Health Human Rights and Development ("CEHURD") and 
Three Others v. Attorney General (Constitutional Petition No. 16 of 2011) [2012] 
UGCC 4, available at http://www.ulii.org/ug/judgment/constitutional-court/2012/4 
(where the Constitutional Court held that the political question doctrine prevented it 
fro1n considering matters of government health policy). 

100 Roev. Wadc,410U.S.113(1973). 
101 The Roe opinion was not the first opinion to expand the scope of due pro-

cess protections lo the area of reproductive health. See Griswold v. Connecticut, 381 
U.S. 479 (1965); Eisenstadt v. Baird, 405 U.S. 438 (1972). 

102 U.S. CONST. amend. XIV, § 1. 
103 Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833, 

846 (1992). 
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b. The Ugandan Constitutional Approach 

The 1995 Uganda Constitution seeks to take the issue of abortion 
away from the courts and assign it to law makers. Article 22(2) em-
ploys the "by law" 104 approach whereby issues are expressly left to the 
elected law-making bodies. Article 22(2) provides that "[n]o person 
has the right to terminate the life of an unborn child except as may be 
authorized by law." 105 

In addition to the express provision in Article 22(2), other features 
of the 1995 Constitution are worth noting in light of the apparent aver-
sive influence of the United State Supreme Court's abortion jurispru-
dence. 

First, the right of privacy in the 1995 Constitution does not expand 
to reproductive health rights. In Roe, a woman's right to privacy 
sprung largely from a textually undefined, or for that matter unmen-
tioned, constitutional right of privacy. In Uganda, the right to privacy 
is encompassed in Article 27 of the Constitution. Article 27 provides 
that "[n]o person should be subjected to- (a) unlawful search of the 
person, home or other property of that person; or (b) unlawful entry by 
others of the premises of that person" and that "[n]o person shall be 
subjected to interference with the privacy of the person's home, corre-
spondence, communication or other property." 106 By defining the 
right of privacy along these limited lines the Ugandan Constitution 
preempts expansive interpretations of the right. 

Second, the 1995 Constitution does not include an express right to 
health. 107 Instead it only pronounces a general right to life in Article 
22. This is not to say that the 1995 Constitution prevents the health of 
the mother from being a consideration in abortion decisions. Howev-
er, Uganda's constitution builders charge lawmakers with the task of 
balancing non-life threatening health concerns with the life of the un-
born child. The constitutional material for Blackmun-like health legis-

104 Rosalind Dixon & Ton1 Ginsburg, Deciding not to Decide: Deferral in 
Constitutional Design 639-40 (Univ. of Chi. Law Sch. Pub. Law and Legal Theory 
Working Papers.. Paper No. 84, 2012) available at 
hllp:/ /chicagounbound. uchicago.cdu/cgi/vicwcontent.cgi ?article= 1 083&conlext=pub 
I ic_la \V _and_lcgal_thcory. 

105 CONST. OF THE REP. OF UGANDA of 1995 arl. 22, § 2. 
106 Id. arl. 27. 
107 But see CEHURD supra note 99 (where petitioners asserted that there is a 

right to health under the Uganda Constitution but the Constitutional Court refused to 
1nakc a determination on that issue based on its finding that it was barred from doing 
so by the political question doctrine). 
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lation from the bench is conspicuously missing from the 1995 Consti-
tution. 

Third, there is no reference to a woman's right to choose in the 
1995 Constitution. Instead the life inside the woman is referred to as a 
child. The clear constitutional implication is that in Uganda a fetus is 
a child and not a choice. 

c. The Results Thus Far and Challenges Ahead 

To this point the Ugandan judiciary has not been a player in the 
development and establishment of abortion law and policy. The same 
can be said for Parliament. To this point no legislation has filled the 
invitation presented by Article 22(2) since 1995. 

This absence of legislation and judicial guidance leaves Uganda 
with a hodgepodge of statutes, preexisting British common law and 
Government policy statements and handbooks with which to construe 
abortion rights. 108 This present state of the law presents opportunities 
for advocacy and legal posturing. 109 

Reproductive health advocates advance arguments that the Uganda 
Constitution includes other avenues for asserting a right to abortion 
other than legal authorization. They attempt to stretch Articles 24 
(concerning "dignity") and Article 32 (concerning the right to culture 
and the bar on that right to negatively impact the dignity of women) to 
claim an affirmative right to abortion. 110 

Of course these arguments are colored by pro-choice advocacy. It 
is disingenuous to argue that reading the 1995 Constitution warrants 
such an interpretation. Clearly the drafters intended to specifically 

108 See, e.g., The Penal Code Act of 1950 §§ 141, 142 & 143 (Uganda); R v. 
Bourne, I K.B. 687 (1939); REPRODUCTIVE HEALTH DIVISION, MINISTRY OF 
HEALTH, NATIONAL POLICY GUIDELINES AND SERVICE STANDARDS FOR SEXUAL 
AND REPRODUCTIVE HEALTH AND RIGHTS § 4.13, p. 45 (2006); MINISTRY OF 
HEALTH, NATIONAL TRAINING CURRICULUM FOR HEALTH WORKERS ON 
ADOLESCENT HEALTH AND DEVELOPMENT: TRAINEE HAND BOOK 157 (2001 ). 

109 See, e.g., CENTER FOR REPRODUCTIVE RIGHTS, 10 KEY POINTS ABOUT 
UGANDA'S LAWS AND POLICIES ON TERMINATION OF PREGNANCY (2011) (tellingly 
outlining the laws of Uganda concerning abortion in a "Fact Sheet" while choosing 
to only mention the criminal laws concerning abortion in Uganda's Penal Code Act 
in passing and leaving out any citation to these laws in its Endnotes). 

IIO CTR. FOR REPROD. RIGHTS, TECHNICAL GUIDE TO UNDERSTANDING THE 
LEGAL AND POLICY FRAMEWORK ON TERMINATION OF PREGNANCY IN UGANDA 
(2012 ), available at htlp://reproduetiverights.org/si Ies/crr.ci vieaetions.nel/files/ 
documents/err_ U gandaBriefingPaper_ v5. pdf. 
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address abortion in Article 22. A "right to choose" not otherwise 
granted under Article 22(b) is simply not present in 1995 Constitution. 

Even if Parliament passes clarifying legislation on the issue of 
abortion it appears certain that courts will be faced with opportunities 
to impact abortion policy. There could be legal disputes about what 
amounts to "law" under Article 22(b ). For example, does "law" in-
clude the common law, international instruments or even international 
customary law? 

Also, the judiciary could weigh in on the issue of when life begins. 
Article 22(2) does not expressly state when an embryo or fetus be-
comes a child. It is possible that a Court could find that this event 
does not occur until some point in the pregnancy after conception. 
Therefore, the constitutional preemption of this issue is relatively 
weak. An express statement that the life of a child begins at concep-
tion or at some other point in the pregnancy could have taken the issue 
completely of the table. As it stands, pro-choice litigants can bring a 
case asserting that a fetus does not become an "unborn child" until the 
fetus reaches a certain stage of development. 111 Such a test case 
would put this issue of when life begins in the hands of the judiciary. 

Thus the legal contours of abortion in Uganda remain unfinished 
business. However, the Uganda Constitution makes it clear that the 
final word on abortion will be left to Parliament. When and how par-
liament chooses to define those contours remains to be seen. To what 
extent the judiciary can be preempted from entering the policy fray 
remains to be seen as well. 

3. Capital Punishment 

a. The American Backdrop 

The United States Supreme Court has issued an extensive number 
of cases concerning capital punishment. The most radical moment in 
this jurisprudence was the case of Furman v. Georgia 112 where the 
Court held that the overall process and procedure pertaining to the 
death penalty in Georgia amounted to unconstitutionally cruel and un-
usual punishment. This led to a four-year moratorium on the death 
penalty until the case of Gregg v. Georgia 113 where the Court reinstat-

111 Clearly, advocates for reproductive rights are prepared to 1nake such argu-
ments. Id. at 11 (arguing for the possibility that an unborn child is a fetus based on 
its reading of the dissimilarly worded Penal Code Act). 

112 Furman v. Georgia, 408 U.S. 238, 239 (1972). 
113 Gregg v. Georgia, 428 U.S. 153, 206-07 (1976). 
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ed the death penalty as constitutional as long as certain procedural 
safeguards are employed. 

Since Gregg the United States Supreme Court has issued a series 
of cases restricting and refinin~ the circumstances where the death 
penalty can be administered. 11 Existing jurisprudence allows the 
Court to assess what amounts to cruel and unusual punishment under 
the Eighth Amendment of the U.S. Constitution based on "evolving 
standards of decency that mark the progress of a maturing society."115 

This interpretative approach has provided legal justification for the 
Court to change its opinion on capital punishment over a relatively 
h . d f . 116 s ort per10 o time. 

b. The Ugandan Constitutional Approach 

The 1995 Ugandan Constitution does not reflect a strong aversion 
to American capital punishment jurisprudence. On the contrary, in 
many ways the 1995 Ugandan Constitution mirrors the American 
framework. Any aversive influence on Uganda's constitutional ap-
proach to capital punishment would arguably spring more from the 
general threat of strong judicial review than any specific holding by 
the United States Supreme Court. 

The 1995 Ugandan Constitution's approach to the death penalty is 
more grounded in popular constitutionalism than any aversive motiva-
tions. Here the constitution builders set out to take a stance on capital 
punishment that reflects the will of the people. Constitutional Com-
mission Chairman Odoki described the public sentiment on capital 
punishment as follows: 

In support of the death penalty, it was argued that many crimi-
nals only fear death and no other punishment and therefore if 
capital punishment was removed they were likely to continue 
committing wanton murders without much fear of life impris-
onment which would be the maximum punishment. The death 
sentence though cruel was seen as a strong deterrent to would 

114 See, e.g., Kennedy v. Louisiana, 554 U.S. 407, 447 (2008) (holding that 
only crimes that result in the death of a victim can warrant the death penalty); Roper 
v. Simmons, 543 U.S. 551, 578 (2005) (holding that only offenders committing capi-
tal offenses after the age of 18 arc eligible for the death penalty); Atkins v. Virginia, 
536 U.S. 304, 321 (2002) (holding that the execution of someone considered to be 
mentally retarded is unconstitutional). 

115 Trop v. Dulles, 356 U.S. 86, 101 (1958). 
116 See e.g., Roper v. Simmons, 543 U.S. 551, 558 (2005) (overturning Stan-

ford v. Kentucky, 492 U.S. 361 (1989) just 16 years after issuing that opinion). 
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be murderers, thus protecting society from them. It was also 
argued that history has shown that as each regime came to 
power, prisoners sentenced to imprisonment have used the con-
fusion to escape and again terrorise society and commit mur-
der. 111 

69 

In light of this strong public sentiment, the Constitution makers agreed 
to draft the 1995 Constitution in conformity with the prevailing will of 
the people. Odoki writes: 

After taking into consideration all of the views of all the people 
and the arguments on both sides of the issue, the Commission 
accepted the majority view and recommended the retention of 
capital punishment for very serious crimes, until public opinion 
changed in favour of abolition of capital punishment. In para-
graph 7.122 of the final report, the Commission concluded: 
"We have considered the arguments of both sides with care, 
critically analysed the international attitude toward capital pun-
ishment and especially the praiseworthy campaign of Amnesty 
International for the abolition of the death penalty and consid-
ered the fact that the death penalty has been abolished in sever-
al countries, including a few African countries. We have not 
however found sufficient reasons to justify going against the 
majority of views expressed in submission to us." 118 

Article 22 of the 1995 Uganda Constitution entitled "Protection of 
right to life" reflects the decision related by Odoki above. Article 
22(1) provides as follows: "No person shall be deprived of life inten-
tionally except in execution of a sentence passed in a fair trial by a 
court of competent jurisdiction in respect of a criminal offense under 
the laws of Uganda and the conviction and sentence have been con-
firmed by the highest appellate court." 119 The express provision for 
use of the death penalty in Article 22(1) is tempered by Article 24 en-
titled "Respect for human dignity and protection from inhuman treat-
ment." Article 24 provides as follows "[n]o person shall be subjected 
to any form of torture or cruel, inhuman or degrading treatment pun-
ishment." 120 

The language of Article 24 closely resembles the language found 
in the Eighth Amendment of the U.S. Constitution that has served as 
the engine of judicial death penalty reform in the United States. The 

117 

118 

! 19 

120 

ODOKI, supra note 77, al 202. 
Id. at 203. 
CONST. OF THE REP. OF UGANDA of 1995 arl. 22, § I. 
Id. art. 24. 



70 REGENT JOURNAL OF INTERNATIONAL LAW [Vol. 10 

Eighth Amendment is the basis for America's "evolving standards of 
decency" jurisprudence. Therefore Article 24, if interpreted similarly 
to the Eighth Amendment, provides a means for allowing the death 
penalty to be eliminated based on a subsequent evolution of public 
op1ruon. Thus, through the combination of Articles 22(1) and 24, 
Ugandan' s constitution builders created a legal matrix aligned to their 
popular constitutionalist intentions. 

c. The Results Thus Far and Challenges Ahead 

The Article 22( 1 )/24 matrix was put to the test in the case of the 
Attorney General [of Uganda] v. Susan Kigula and 417 Others. 121 

The Kigula case was a multi-pronged attack on the capital punishment 
in Uganda. 122 The death row petitioners in Kigula sought to have the 
death penalty declared unconstitutional. Short of a complete elimina-
tion of the death penalty, the petitioners sought to have mandatory 
death sentences, hangings and extended waiting periods on death row 
declared unconstitutional. 

The result in Kigula was mixed. The use of the death penalty and 
hanging as a form of administering the death penalty were found con-
stitutional. Mandatory death sentences and remaining on death row 
for more than three years after final appeal were held to be unconstitu-
tional.123 

Ultimately, Article 22(1) proved effective in maintaining the exist-
ence of the death penalty in Uganda. The clear textual intent to pre-
serve capital punishment in Uganda was honored. It should come as 
no surprise that the Supreme Court of Uganda would interpret the 
Constitution in line with the intentions laid out by Odoki. After all, 
Odoki was also serving as the Chief Justice of the Supreme Court of 
Uganda at the time of the Kigula decision. 

Article 24 also proved to be a vital engine for reform. The Su-
preme Court of Uganda picked up on the evolving standards of decen-
cy component embedded within American jurisprudence. It acknowl-
edged that Article 24 empowered the Court to strike down the death 
penalty altogether based on societal standards. However, it did not 

121 Kigula, supra note 5. 
122 [ See Barrie Sander, Capita PunisJunent Jurisprudence: A Critical Assess-

tnent of the Supre,ne Court of Uganda's Judg1nent in Attorney General v Susan 
Kigula and 417 Others, 55 J. Afr. L. 261, 262 (2011) (reviewing lhe holding or 
Kigula from an anti-death penally perspective). 

1' 3 K. I 5 - 1gu a, supra note . 
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find that public attitudes had changed sufficiently from the time the 
Constitution was enacted to warrant striking down capital punishment. 

The Kigula case was about more than the survival of the death 
penalty in Uganda. The Kigula case challenged other aspects concern-
ing the use and application of the death penalty in Uganda. These pe-
ripheral attacks, grounded in Article 24, made a major impact on capi-
tal punishment in Uganda. The Supreme Court of Uganda held that it 
is cruel and unusual punishment for an individual to remain on death 
row for more than three years. This holding effectively took hundreds 
of Uganda off of death row. The Court also held that mandatory death 
penalty sentences were unconstitutional. 

The popular constitutionalist designs of Uganda's Constitution 
Commission concerning capital punishment passed the test in Kigula. 
The Supreme Court honored both the populist and reformist intentions 
of the constitutional builders. The will of the people was respected 
while incremental reforms were engendered. 

Subsequent challenges to capital punishment in Uganda are sure to 
follow. Future appellate courts will have to assess whether the death 
penalty is out of touch with the moral standards of future Ugandans. 124 

The death penalty will face judicial elimination if the Supreme Court 
of Uganda determines that the people no longer want it. In this spe-
cially designated space courts are empowered to reflect the will of the 
people. Thus popular constitutionalism and judicial review are 
uniquely joined. 

4. Homosexual Rights 

a. The American Backdrop 

Judicial recognition of gay rights is a relatively new and rapidly 
advancing phenomenon in the United States. Prior to 2003's landmark 
Lawrence decision, homosexual acts were criminal offences in many 
states. Now, ten years later, the United States Supreme Court has ad-

124 Andrew Novak, The Decline of the Mandatory Death Penalty in Conunon 
Laiv Africa: Constitutional Challenges and Conzparative Jurisprudence in Mala}vi 
and Uganda, 11 LOY. J. PUB. INT. L. 19 n.359 (2009) (offering references in an at-
tempt to show that public opinion in Uganda had already turned against the death 
penalty). 



72 REGENT JOURNAL OF INTERNATIONAL LAW [Vol. 10 

vanced the rights to same-sex marriage in its Windsor 125 decision strik-
ing down the Defense of Marriage Act. 126 

Justice Kennedy's majority opinions in Lawrence and Windsor 
were bombshells in both the United States and in Uganda. However, 
both decisions were issued after 1995. Therefore, neither Lawrence 
nor Windsor had an impact on the 1995 Uganda Constitution. In addi-
tion, Romer v. Evans, 127 a key initial case in the emergence of gay 
rights jurisprudence in the United States Supreme Court, was decided 
in 1996. 

Circa 1995 the American jurisprudence concerning gay rights 
looked much different than today. Justice White's stinging rebuff in 
Bowers that the United States Constitution does not provide for the 
right to commit sodomy was still good law. 128 White had written, in a 
seemingly decisive and arguably derisive tone, that any argument that 
the right to engage in homosexual conduct is a fundamental right 
"'deeply rooted in this Nation's history and tradition' or 'implicit in 
the concept of ordered liberty' is, at best, facetious." 129 

b. The Ugandan Constitutional Approach 

Had Lawrence, Windsor or Romer predated the 1995 Constitution, 
there might have been a more aversive design with respect to matters 
of gay rights in the 1995 Constitution. However, as it stands the 1995 
Constitution exerts little energy to rein in the emergence of gay rights. 
Outside of the proclamation that marriage is between a man and a 
woman there are no other affirmative safeguards to counter the devel-

f · h 130 opment o gay ng ts. 
The relative absence of any such safeguards is telling with respect 

to the primary role that the United States Supreme Court plays as a 
source of aversive content. Certainly if the Ugandan drafters looked to 
Europe they would have seen the 1981 holding of the European Court 
of Human Rights in Dudgeon v. United Kingdom of Great Britain and 
Northern lreland. 131 If European jurisprudence had been a focal point 
in Uganda at the time, the Dudgeon case might have spurred more 

125 United Stales v. Windsor, 133 S. Ct. 2675, 2696 (2013). 
126 Defense of Marriage Act, Pub. L. No. 104-199, 110 Stal. 2419 

(1996), invalidated by Windsor, 133 S. Ct. 2675 (2013). 
127 Romerv. Evans, 517 U.S. 620 (1996). 
128 Bowers v. Hardwick, 478 U.S. 186, 191 (1986). 
129 Id. at 194. 
130 CONST. OF THE REP. OF UGANDA of 1995 arl. 31. § 3. 
131 Dudgeon v. United Kingdom, 45 Eur. Ct. H.R. (scr. A) (1981). 
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preemptive efforts in the 1995 Constitution. As it stands, it appears 
that Uganda's constitutional drafters had the dismissive voice of Jus-
tice White ringing in their ears. 

According to proponents of the advancement of gay rights in 
Uganda, the 1995 Constitution offers possible avenues for legalizing 
homosexual activity in Uganda. 132 It contains general provisions that 
can be used to assert the right of sexual freedom and it does not con-
tain language specifically foreclosing that same-sex sexual rights exist. 
Moreover the courts have demonstrated a willingness to protect the 
rights of homosexuals from abuses based on constitutional princi-
ples. 133 Thus certain ingredients for expanding gay rights through liti-
gation are present in Uganda. 

Perhaps the absence of political safeguards in the 1995 Constitu-
tion to defend against the judicial advancement of gay rights is one of 
the reasons that Ugandan lawmakers have sought to create new and 
forceful anti-homosexual legislation. Arguably the current Parliamen-
tary imbroglio of the Anti-Homosexuality Bill 134 is fueled in part by 
the same emotions and sentiments that aversive constitutionalism 
seeks to pacify. 

c. The Results Thus Far and Challenges Ahead 

Here there is little to directly assess. The only strongly preemptive 
item within the 1995 Ugandan Constitution concerning gay rights is 
the pronouncement in Article 31(1) that "a man and a woman are enti-
tled to marry." The clear implication against same sex marriage in 
Article 31 was stated more directly in clause 2a which was added to 
Article 31 by amendment in 2000. Clause 2a states that "marriage 
between persons of the same sex is prohibited." Thus Uganda will not 
be experiencing its own version of Windsor unless Article 31 is 
amended in the opposite manner. Constitutional arguments for gay 
marriage have little chance for success. 

What is in play is the decriminalization of homosexual activity. 
Uganda has sodomy laws in place that outlaw homosexual acts. Hu-
man rights groups are looking for opportunities and grounds to cha!-

132 See Hollander, supra note 53. 
133 E.g., Oya & Mukasa v. Attorney General, (Misc. Application no. 247 of 

2006) [2008] UGCC (Uganda); Jacqueline, Kisuule, & Patience v. Rolling Stone 
Lld., (Misc. Cause 163 of2010) [2011] UGHC (Uganda). 

134 The Anli-Homosexualily Bill of 2009, Parl. of Uganda (2009). 
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lenge these laws. However, at this point a test case has yet to be ad-
vanced. 

For those in Uganda who want to preserve their professed cultural 
and moral identity in terms of human sexuality, return to the Constitu-
tional drawing table offers preemptive opportunities. Ugandans could 
amend their Constitution to clarify that sexual preferences, sexual 
identity and sexual activity are not grounds for protected minority sta-
tus. The Constitution could also be amended to affirm that there is no 
constitutional right to perform sexual acts outside of marriage. Such 
amendments, would make it difficult to expand sexual freedoms 
through constitutional litigation. 

Such a strategy would keep matters pertaining to alternative sexual 
practices in the political breast of the people. In addition, such 
amendments would be a more durable and subtle avenue for protecting 
Uganda from Western-style moral imperialism than the high! y contro-
versial Anti-Homosexuality Bill. 135 Instead of calling for the severe 
punishment of homosexual conduct, Uganda would simply be main-
taining its presumed constitutional status quo. A collective sense of 
stability and political sovereignty on the issue of sexual rights could 
serve to subdue the aversion and insecurity that inspires Ugandan poli-
ticians to send notorious legislative messages trumpeting Uganda's 
stance against homosexuality. 

VI. CONCLUSION 

Uganda's experiment with popular constitutionalism is off to a 
prom1smg start. The strategy of preemptive constitutionalism in-
formed by aversion has worked effectively. The drafters of the 1995 
Uganda Constitution have largely succeeded in keeping certain issues 
outside the purview of judicial review. 

That said, efforts to resolve moral issues and social policies though 
democratic means will continue to face challenges. Progressive legal 
think tanks and human rights organizations are fast at work raising 
legal challenges. 

In order for the experiment in popular constitutionalism to prevail, 
Ugandan judges must buy into the dominant ideologies of the people. 

135 This bill, lhat famously includes the dcalh penalty for homosexual conduct, 
was called "odious" by President Barack Obama in February of 2010, and has placed 
Uganda in the midst of a public relations firestorm. Oba,na Condemns Uganda Anti-
gay Bill As 'Odious', BBC NEWS, Feb. 4. 2010, http://ncws.bbc.co. 
uk/2/hi/africa/8498836.stm (last visited Ocl. 25, 2013). 
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If there is a shift in perspective among future judges, appellate courts 
might not be so willing to tow the intended populist line of Odoki 's 
former Constitutional Commission. 

The threat of perspective shift among future judges is very real in 
light of the current levels of liberal influence in legal academia and the 
related indoctrination taking place in the area of human rights. Surely, 
the battle against the judicial usurpation of political power will go on 
indefinitely in Uganda and elsewhere. No legislation, no matter how 
well drafted can preserve the status quo without a living ideological 
commitment to that status quo. Judicial review and human rights in-
struments are ample tools for overcoming legislative intent, even when 
that intent is expressed in a constitution. Thus, the Ugandan commit-
ment to popular constitutionalism ultimately hinges on the successful 
transmission of that ideology to its future judges. 


