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I. INTRODUCTION 

It is often said that history repeats itself. If this maxim proves true, 
the International Criminal Court (ICC) should become an abject fail-
ure and dissolve within the next 20 years. The conventional wisdom is 
that the League of Nations (League) failed largely because of the lack 
of U.S. Support, 1 and U.S. opposition to the ICC has been no secret.2 
Does the current lack of U.S. support mean the ICC is doomed to fail-
ure? This article's main objective is to answer that question. Many 
have discussed this very matter, but few have done so by applying the 
dominant theories in the field of international relations. Without this 
basis in international relations theory, most of the conversation sur-
rounding this topic has been limited to assertions as to whether the 
U.S. should have joined the ICC and whether its reasons were justi-
fied, rather than being illuminated by sound political theory.3 This ar-
ticle seeks to examine the factors that cause institutional demise in 
international organizations and to determine what effect, if any, the 
Jack of U.S. participation will have upon the ICC's future prospects of 
success. In furtherance of this objective, this article aims to synthesize 
elements of different international relations theories in order to de-
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velop a theory which will be helpful in determining whether the ICC 
will succeed, but will also be broad enough in scope to be applicable 
to future international organizations as well. 

Part II gives a brief overview of several theories with examples of 
application. The discussion is consistently pointed towards what the 
theories have to say about international organizations. First is a review 
of John Mearsheimer's brand of realism, followed by G. John Iken-
berry's theory on institutional bargaining, which is a close cousin to 
neoliberalism, and finally, the discussion turns to rational functional-
ism. In part III, the article sets forth a new theory for analyzing the 
viability of international institutions which shall be called, purely for 
the sake of convenience, the theory of consent. The theory of consent 
establishes four factors for analysis: power considerations, structural 
fairness, operational success, and effects on transaction costs. In part 
IV, the theory is applied to two institutions. First, the League of Na-
tions serves as an example to test the explanatory power of the theory 
of consent; second, the theory is applied to the International Criminal 
Court to determine whether the ICC will be a success. Finally, the arti-
cle concludes by offering a prediction about the future of the ICC. 

II. FIRST PRINCIPLES - LA YING THE FOUNDATION FOR A THEORY 

A. Defining Success 

Throughout this article, the term "success" will be used in differ-
ing ways which must be distinguished immediately. One type of suc-
cess is dependent upon the outcome of specific goals and ventures dur-
ing the life of an organization. This shall be referred to as "operational 
success." For example, when used in this manner, a taxi company has 
high operational success when it serves many customers and ade-
quately transports them to their desired destinations. It successfully 
completes the functions it was designed to carry out. Another type of 
success, the kind this paper emphasizes, is more basic: it is the success 
of survival. This kind of success is the subject of this article: specifi-
cally, determining whether the ICC shall have success, that is, whether 
it will continue to exist. 
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B. Foundational Theories in International Relations 

At the core of every international organization is an agreement 
among nations, usually formalized in a treaty.4 All students in their 
first year of law school learn that contracts are essentially agreements; 
agreements are sustained by the mutual assent of independent parties. 
Thus, the survival of every international organization hinges upon the 
consent of the individual states to that foundational agreement that 
establishes the institution. The questions that naturally follow from 
this observation are, "What factors affect the decisions of states to 
consent to join an international organization?", and, "Which factor in 
particular carries the most weight in influencing a state's decision to 
join?" 

1. The Pursuit of Power - Realism 

That states pursue power is a well-settled proposition. In his great 
work, The Tragedy of Great Power Politics, Professor John Mear-
sheimer explains that all states have a common main objective: to gain 
more power.5 Mearsheimer insists that five principles lead to this con-
clusion.6 First, "the international system is anarchic."7 That is, there is 
no governing body over states that polices the system or exerts author-
ity over the states in the system. 8 Second, states have the ability to 
harm each other militarily.9 Third, "states can never be certain about 
other states' intentions." 10 Essentially, every state must prepare itself to 
respond to attacks from other states because there is no guarantee 
against a surprise attack by another. 11 This is not to say that states can 
never know what other states' intentions are, but rather only that states 
cannot be absolutely certain an attack is not imminent.12 Fourth, sur-
vival is the chief goal of states. 13 This presumption cannot be doubted: 
any other goals a state may have must be subjected to the need for sur-
vival, since the state cannot achieve any objectives if it does not ex-

4 John J. Mearsheimer, The False Pro,nise of International Institutions, INT' L 
SECURITY, Winter 1994-1995, at 5, 8. 

5 JOHN J. MEARSHElMER, THE TRAGEDY OFGREATPOWER POLITICS 2 (2001). 
6 Id. at30-31. 
7 Id. at 30. 
8 Id. 
9 Id. 

10 Id. at 31. 
II Id. 
12 Id. 
13 Id. 
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ist. 14 Finally, states are rational actors. 15 States think strategically 
about how to achieve their goals and think about the long term as well 
as the short term. 16 Mearsheimer explains that these truths cause all 
states to seek power maximization: 

Because other states are potential threats, and because there is 
no higher authority to come to their rescue when they dial 911, 
states cannot depend on others for their own security. . . . 
[States] will act offensively to amass as much power as [they] 
can because states are almost always better off with more ra-
ther than less power .... All states are influenced by this log-
• 17 lC. 
Mearsheimer's thorough explanation of the basis of state behavior 

creates an excellent starting point for the investigation of why states 
choose to join international organizations and remain in them. How-
ever, the analysis must not stop with a bald assertion that states join 
international organizations when it is in their best interest to do so. 
This merely begs the question as to what features of an international 
organization give a state the perception that joining it will increase that 
state's power. 

2. Institutional Bargaining 

G. John Ikenberry has taken the analysis one step further. lken-
berry's theory relates to why states form international organizations 
after major world conflicts. 18 Ikenberry argues that the great powers19 

which emerge from world conflicts have an incentive to form new in-
ternational organizations that will preserve their ability to maintain a 
certain level of influence -power- in world affairs.20 The great powers 
do this by setting up mutually binding institutions, treaties, and other 
agreements that set forth rules for how international relations will be 
conducted in the future. 21 Obviously, the great powers do not wish to 

14 Id. 
15 Id. 
16 Id. 
17 Id. at 33-35. 
18 G. JOHN IKENBERRY, AFTER VICTORY: INSTITUTIONS, STRATEGIC 

RESTRAINT, AND THE REBUILDING OF ORDER AFTER MAJOR WARS 50 (200]). 
19 Great powers are the set of most powerful states in the world. A state quali-

fies as a great power when it has the capability to hold its own against the most pow-
erful state in conventional warfare. MEARSHEIMER, supra note 5, at 5. 

20 IKENBERRY, supra note 18, at 53. 
21 Id. at 50. 

• 
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voluntarily place limitations on the exercise of their power, but they 
will do so in order to garner the cooperation of lesser states in an in-
ternational institution which structurally favors, (even if minimally 
so), the great power.22 "[T]o get the willing participation and compli-
ance of other states, the leading state must offer to limit its own auton-
omy and ability to exercise power arbitrarily."23 

An excellent example of such an occasion is the formation of the 
United Nations following World War IL The United States was the 
leading nation following World War II, having the greatest amount of 
military and economic resources at its disposal.24 The United States 
then sought to create an international order that would grant itself last-
ing influence and at the same time inject a level of order and civility in 
international relations.25 There can be no doubt that the U.N. is struc-
tured to favor the great powers. The Security Council is the most im-
portant body within the U.N., and, (not so coincidentally), it is also the 
body that is most slanted in favor of the great powers. In the original 
Charter for the U.N., there were to be only eleven members of the Se-
curity Council, 26 five of them being the permanent great powers: the 
United States, Great Britain, France, the Soviet Union (now Russia), 
and China.27 Now there are fifteen members on the Security Council, 
but the fact remains that other countries must rotate through and wait 
their turn for a seat at the table within the Security Council while the 
great powers are always present to have a say in the most crucial mat-
ters within the U.N.28 Furthermore, the permanent members have an 
effective veto within the Security Council.29 Strictly speaking, no sub-
stantive action may be taken without the consent of the United States, 
or any other great power. Thus, the United States was successful in 
ensuring for itself, and the other great powers, lasting influence in the 
international order. Why would lesser states agree to such an arrange-
ment? Because, as Ikenberry postulates, the great powers make con-
cessions inherent in the agreement forming the international institu-
tion. In the case of the U.N., all members agreed to "refrain in their 
international relations from the threat or use of force against the te1Ti-

22 

23 

24 

Id. at 51. 
Id. 
Id. at 168. 

25 LAWRENCE ZIRING ET AL., THE UNITED NATIONS 2-3 (3d ed. 2000); see also 
MEARSHEIMER, supra note 5, at 364-65. 

26 ZIRING ET AL, supra note 25. at 50. 
27 Id. at 49. 
28 

29 
Id. at 50. 
Id. at 51. 
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torial integrity or political independence of any state."30 This agree-
ment, among others, was apparent! y enough to show the lesser powers 
that the United States was willing to restrain itself and follow particu-
lar rules, such as the peaceful settlement of disputes and other matters 
covered in the Charter. 31 

3. Rational Functionalism and the Limits of Institutional Bargaining 

Ikenberry's theory is not without flaws, however. Ikenberry places 
far too much faith in the ability of institutions to place meaningful re-
straints on the behavior of great powers. These agreements do not truly 
limit the great powers' ability to act, as he supposes.32 The United 
States has shown time and time again that if the stakes are high 
enough, it will act outside the bounds of the rules set by the U.N. 33 

The most recent example, of course, is the decision by the United 
States to invade Iraq, in spite of such action being in violation of the 
U.N. Charter.34 Ikenberry briefly gives lip-service to the possibility of 
non-compliance with international agreements, but then quickly dis-
misses the idea because "the formal agreement itself creates political 
costs that would be incurred if it were broken. "35 

This is not to say that international agreements have no effect on 
state behavior. There are political costs, of course, but the evidence of 
state behavior shows that these costs are often not enough to prevent 
states from disregarding formal agreements when national interests 
demand it.36 States have various incentives to play by the rules of the 
game, such as overcoming the repeated transaction costs of negotiation 

30 U.N. Charter art. 2, para. 4. 
31 Id. art. 2, para. 2. 
32 EDWARD HALLEIT CARR, THE TWENTY YEARS' CRISIS 1919-1939 182 

(Harper & Row 1964) (1939). "[W]hile states interested in the maintenance of the 
status quo vigorously asserted the unconditional validity of treaties in international 
law, a state whose interests were adversely affected by a treaty commonly repudiated 
it as soon as it could do so with impunity." Id. 

33 MEARSHEIMER, supra note 5, at 364-65. 
34 Ewen MacAskill and Julian Borger, Iraq War Was Illegal and Breached 

UN Charter, Says Annan, THE GUARDIAN, Sep. 16, 2004, al 1, available at 
http://www.guardian.co.uk/world/2004/sep/16/iraq.iraq. According to Annan, any 
action against Iraq should have been specifically authorized by the Security Council. 
Id. There were resolutions promising "consequences" but nothing specific was de-
cided upon by the Council. Id. Absent Security Council authorization, the U.N. 
Charter prohibits the use or threat of force in Article 2. U.N. Charter, supra note 30, 
para. 4. 

35 

36 
IKENBERRY, supra note 18, at 65. 
See supra notes 31-33 and accompanying text. 
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and diplomacy, and, at a minimum, to promote mutually beneficial 
cooperation.37 These incentives for cooperation have been identified 
by the rational functionalism camp within international relations.38 

Critics may argue that if this were truly the case -that great powers 
construct institutions to ensure lasting influence for themselves over 
world affairs and lure lesser states by agreeing to certain protocols and 
rules on! y to eventual! y break those rules- no lesser state would ever 
agree to such an arrangement and international institutions would nev-
er come to exist. However, international organizations do form, and 
therefore an answer must be brought for this charge. 

Put simply, the lesser powers do not have any alternative. Power is 
the currency of international relations and those with power get to 
make the rules.39 The lesser powers should agree to the institution, as 
long as it is not structured in such a way as to be completely unfavor-
able to their interests, because they will be no worse off than they were 
already. Lesser states will join the institution and get whatever benefit 
can be derived from it, even though the institution will not greatly af-
fect the behavior of the great powers.40 They will do so because the 
lesser powers in a system are already unable to prevent great powers 
from acting against their own interests: lesser powers have nothing to 
lose in joining the institution. 

Furthermore, participating in the international institution can only 
increase the chances that a great power will show restraint. Just be-
cause great powers have the ability to enforce their will does not mean 
they will always choose to do so. As Ikenberry explains, "The constant 
use of power-and the coercion and inducements it implies-to secure 
specific interests and continuously resolve conflict is costly."41 An-
other incentive for great powers to abide by the rules lies in soft 
power. Soft power is the ability of a state to achieve its political goals 
through means other than force.42 This form of power, usually demon-
strated in methods such as diplomacy, is reduced great! y when great 

37 Fehl, supra note 2, at 363; see also Mearsheimer, supra note 4, at 18. 
38 Beth A. Simmons & Lisa L. Martin, International Organizations and Insti-

tutions, in HANDBOOK OF INTERNATIONAL RELATIONS 195-96 (Walter Carlsnaes et 
al. eds., 2003); see also Mearsheimer supra nole 4, at 18. 

39 IKENBERRY, supra note 18, at 50. 
40 Mearsheimer, supra note 4, at 9. 
41 IKENBERRY, supra note 18, at 53. 
42 JOSEPH S. NYE, JR., UNDERSTANDING INTERNATIONAL CONFLICTS 60 (4th 

ed. 2003). 
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powers abuse the system, because states will be less willing to cooper-
ate with a player that defies the norms set by the institution.43 

Ill. THE THEORY OF CONSENT 

While the above theories help in understanding state behavior, they 
are not enough for analyzing whether a state will join an international 
organization. As stated earlier, the lifeblood of international organiza-
tions is the consent of its members. The task now is to distill factors 
from the above theories that will affect the decisions of states to join 
international organizations. 

As discussed earlier, one of the main premises of realism is that 
states are rational actors.44 States engage in goal-oriented, strategic 
behavior, taking into account environmental factors and weighing the 
costs and benefits of their decisions.45 Therefore, it shall be most help-
ful to explain the factors in terms of cost and benefit as they relate to 
states' consent to international institutions. 

A. Power Considerations 

The first factor is the international organization's effect on the 
power of member states. This factor may be a cost or a benefit depend-
ing on which way the institution affects the state's ability to act. Insti-
tutions may be structured so as to be pliable in the hands of a powerful 
actor, thus acting as a springboard for projecting a state's power, 46 or 
the institution may be set up to curtail the ability of a state to act, or 
possibly both.47 This potential cost must not be overlooked: if the rules 
of the institution severely limit a state's ability to act, thus reducing 

43 Mearsheimer, supra note 4, at 18; see also Simmons & Martin, supra note 
37, at 195-96. "Reputational concerns" must refer to the simple truth that every ele-
mentary student knows: kids will eventually stop playing the game if they know 
someone is going to cheat. States behave the same way as kids on the playground; if 
one state gains a reputation for breaking the rules, the other states in the agreement 
will be less willing to cooperate later on, thus creating a loss in soft power. 

44 MEARSHEIMER, supra note 5, at 31. 
45 Id. at31,37. 
46 David M. Malone, US-UN Relations in the UN Security Council in the 

Post-Cold War Era, in US HEGEMONY AND INTERNATIONAL ORGANIZATIONS 75 
(Rosemary Foot et al. eds., 2003); see also MEARSHEIMER, supra note 5, at 364. 

47 IKENBERRY, supra note 18, at 51. 
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their sovereignty, that state will be far less likely to consent to the 
formation of the institution.48 

Another power concern is whether the structure of the institution 
accurate! y reflects the realities of the current distribution of power 
among member states. Lisa Martin notes that 

[t]he League of Nations, for example, was understood as an at-
tempt to transcend power politics, to put international relations 
on a new foundation. After the failure of the League, the Unit-
ed Nations was established on a more pragmatic basis, for ex-
ample with recognition of great-power prerogatives in the Se-

. C ·, 49 cunty ounc1 . 
Other commentators have attested to the same principle: 

"[R]ealists have noted for decades, institutions reflect and enhance 
state power; in Evans' and Wilson's words, they are '"arenas for acting 
out power relations.""'50 Surprisingly, however, the commentators do 
not explain why this phenomenon occurs. The answer is plain: great 
powers will not agree to an arrangement where they are placed in a 
position not commensurate to their power.51 The institutional benefits 
would have to be substantial to lure a great power to "live" within an 
institution that creates a fictional world where the state is not allowed 
to use the power and leverage it commands in reality.52 

B. Structural Fairness 

Achieving a fine balance in the structure of the institution is key to 
satisfying both the great powers and the lesser powers. In the institu-
tional bargaining scheme set forth by Ikenberry, the lesser states bar-
gain for, and expect, an institution in which "the leading state agrees to 
extend decision-making access and rights to secondary states .... "53 

48 See F.P. WALTERS, A HISTORY OF THE LEAGUE OF NATIONS 69-71 (Green-
wood Press 1986) (1952). 

49 Lisa L. Martin, An Institutionalist Vielv: International Institutions and State 
Strategies, in INTERNATIONAL ORDER AND THE FUTURE OF WORLD POLITICS 80 
(T.V. Paul & John A. Hall eds., 1999). 

50 Simmons & Marlin, supra note 38, al 195. 
51 See infra text accompanying notes 136-139. 
52 The United Nations assembly is an excellent example of such a fictional 

world; each member state is equal, having one vote. However, all states are not cre-
ated equal. Power disparities between states dictate the nature of relationships in 
international relations and these power disparities are plentiful. This truth is self-
evident. While several authors have addressed the issue of why the U.S. has rejected 
the ICC, no one asks the same question of less powerful states. 

53 IKENBERRY, supra note 18, al 54. 
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This factor weighing on the consent of states is rather like the first fac-
tor regarding power considerations, but taken from the lesser or sec-
ondary states' point of view rather than the great powers'. Apparently 
the U .N. has achieved just such a balance, since it continues to func-
tion with the consent of all its members to this day. While it is true that 
the U.S. and the other great powers of 1945 have a decisive advantage 
as permanent members on the Security Council, the fact remains that 
the great powers cannot pass any resolution by themselves.54 Thus, 
each group of states is satisfied, the great powers may ensure no harm-
ful actions are taken against them by using their veto, and the lesser 
states can be sure that the great powers will not be able to force poli-
cies upon them without first gaining consent from some of the lesser 
states among them on the Council.5s 

C. Operational Success 

The benefits a state derives from joining an international organiza-
tion can be roughly divided into three categories: benefits derived 
from whatever power and influence the institution provides ( discussed 
above), benefits derived from reduced transaction costs ( discussed 
below), and benefits from how effective the institution is at aiding the 
state in achieving some goal or objective - the operational success of 
the institution. Institutions generally have some stated purpose or ob-
jective, whether it is to promote trades6 or establish a collective secu-
rity scheme.s7 Accordingly, states will want to join or create institu-
tions that have goals and objectives that coincide with their own.s8 

Therefore, the institution's effectiveness at accomplishing its goals 
will have some bearing on whether states will support the institution. 

This does not mean that states will never support an institution that 
functions poorly.s9 It is important to keep in mind that states are ra-
tional, not omniscient actors. While states will be more willing to sup-
port an institution that has a high probability of operational success, 
sometimes states misjudge this aspect of international institutions. For 

54 

55 
ZIRING, supra note 25, at 51. 
Id. 

56 About the WTO, http://www.wto.org/english/thewto_e/whatis_e/ 
wto_dg_stat_e.htm (last visited Aug. 15, 2010). 

57 Mearsheimer, supra note 4, at 34. 
58 ANDREAS HASENCLEVER ET AL., THEORIES OF INTERNATIONAL REGIMES 37 

(1997). 
59 The League of Nations is a prime example of states joining an unsuccessful 

venture. 
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example, while modern critics might argue that the states involved 
should have known that the League of Nations would not succeed,60 

contemporary supporters of the League were highly optimistic that it 
would finally bring peace to the international system.61 This raises an 
important point: the operational success of an international organiza-
tion hinges on the perceptions of the states giving their consent. If 
member states of an international organization remain ignorant of the 
institution's failings, it will not have an effect on their consent and 
support for the institution. States' behavior as rational actors can only 
be affected by what they know or perceive to be fact. 

D. Effects on Transaction Costs 

This is perhaps one of the most compelling benefits for interna-
tional organizations that do not have a great effect on power relation-
ships among the states. The neoliberal theory of institutions (rational 
functionalism) demonstrates that transaction costs in international rela-
tions and diplomacy may be lowered when parties participate in an 
international organization.62 Special benefits are derived when institu-
tions set up an arena for repeated contacts and interactions between 
states. 63 These repeated interactions discourage states from reneging 
on their agreements in several ways.64 First, the likelihood of future 
interactions gives hope to states of mutually beneficial cooperation 
and cheating would prevent these future benefits from accruing.65 Sec-
ond, when future interactions are expected, cheating is discouraged 
due to the likelihood that other states will retaliate by cheating in fu-
ture agreements, or refusing to cooperate at all. 66 Third, reputation 
concerns become more prominent when future interactions are all but 
certain: a state with a reputation for fair dealing will be able to negoti-
ate for more beneficial terms in an agreement, and states will be un-
willing to negotiate with a state that has a reputation for reneging on 
its agreements.67 Because of these incentives to keep their promises, 

60 Mearsheimer, supra note 4, at 32. 
61 Michael Nicholson, Realisni and Utopianisni Revisited, in THE EIGHTY 

YEARS' CRISIS: INTERNATIONAL RELATIONS 1919-1999 66 (Tim Dunne et al. eds., 
1998). 

62 
63 

64 

65 

66 

67 

Mearsheimer, supra note 4, at 18. 
Id. 
Id. 
Id. 
Id. 
Id. 
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states are more willing to enter into agreements with one another in an 
institutional setting. 

Another way repeated interactions reduce transaction costs is by 
establishing a known set of rules which provide a level of stability and 
certainty in international dealings. Specifically, by operating within a 
known set of rules, states are able to make agreements without devot-
ing large amounts of energy and resources to "negotiating and moni-
toring cooperative agreements, and to hedging against possible defec-
tions."68 

E. On Theory and Consent- How Much Is Enough? 

All this discussion on theories and factors that affect the consent of 
states to establish or join international institutions begs one problem-
atic question: "How much consent is enough?" Unfortunately, there is 
but one example of a truly international organization (as opposed to a 
merely regional organization) failing. This is mostly due to the fact 
that international organizations are a new creation; they have been 
known to the world less than 100 years.69 The scarcity of data neces-
sary for an empirical analysis of the level of consent required to sus-
tain an organization limits this discussion. There are some things, 
however, that must be covered for the sake of fleshing out this theory 
of consent. 

What is the proper way to measure consent? Can a state partially 
consent to an organization? These questions are easier to answer than 
they appear at first. Since this theory treats international organizations 
and the agreement or treaty supporting them as identical, the proper 
way to measure consent must be to look to whether the state has 
signed or ratified the underlying agreement. Following this line of log-
ic, the next answer comes naturally: a state cannot possibly partially 
consent to an organization. It is either a party to the treaty or not, a 
member of the organization or not. This may appear to be an oversim-
plification of the real world; however, as Mearsheimer points out, such 
oversimplification is not only common in political theory, but also 
necessary. 70 

68 Id. 
69 See NORTHEDGE, supra note 1, at 276. Since the League was the first inter-

national organization of its kind, and its beginnings date back only to 1919, it fol-
lows that international organizations are a phenomenon with less than 100 years of 
history. Id. 

70 MEARSHEIMER, supra note 5, at 8-10. 
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Another question worth considering is whether some states' con-
sent is more valuable than others' in supporting an international insti-
tution. Specifically, it is important to determine whether the consent of 
the U.S. will guarantee an international organization's success more 
than the consent of other nations. Once again, an answer can be found 
by looking to the four factors described in the theory of consent. 

The first factor is power considerations. This factor shows the po-
tential gain or loss of power for a state contemplating joining an inter-
national institution. The factor is focused on the institutions effect on 
the power of the individual states, not the state's effect on the influ-
ence, power, or success of the institution. This factor, in a sense, is 
designed to answer the inverse of the present question. 

The second factor is structural fairness. This factor analyzes how 
the institution is arranged and whether the power within the organiza-
tion is distributed in a skewed fashion. While the rules of an institution 
are usually skewed to favor the more powerful states, and thus a lack 
of structural fairness is usually associated with the consent of great 
powers, they do not necessarily always go together. For example, an 
institution could possibly be structured in such a way that certain mid-
dle powers are given positions of power within the organization over 
other middle powers. 71 Thus, the structural fairness factor is also inde-
pendent of great powers' consent. 

The third factor is operational success. This factor is greatly influ-
enced by a great power's consent. Collective security, for example, has 
a much higher chance of success if you have a great power, like the 
U.S., committed to throwing its weight behind the defense of others. 
The same follows in economic institutions as well. How meaningful is 
it to have a universal set of rules if a superpower representing one-fifth 
of the world's production does not participate? 

The fourth factor is the effect on transaction costs. This too is a 
factor that does not vary depending on how much power the states 
involved have. Repeated dealings will have some effect (even if it is 
very small) on states' willingness (or unwillingness) to cooperate, no 

71 For example, the Security Council of the U.N. has 15 members total, and 
not all of the great powers. Currently middle powers such as Mexico, Nigeria, and 
Uganda enjoy the influence associated being on the Security Council. Membership 
of the Security Council, http://www.un.org/sc/members.asp (last visited November 
5, 2010). 



496 REGENT JOURNAL OF INTERNATIONAL LAW [Vol. 6 

matter how powerful the states happen to be. 72 This too is a function of 
the structure of the institution, not of the members thereof. 

Therefore, by reviewing the four factors that affect consent, it is 
clear that the greatest effect a great power will have by throwing its 
weight behind the organization will be with regards to the operational 
success of the institution. Thus, when analyzing whether the ICC can 
survive without the consent of the U.S., this factor will be of the great-
est interest. First, however, the theory must be tested against a known 
set of facts. The League of Nations is the best example to study, be-
cause it succeeded for slightly more than a decade and then collapsed, 
thus demonstrating the full range of the life cycle of an institution 
while holding near! y all the variables constant. 

IV. APPLYING THE THEORY OF CONSENT 

A. The League of Nations -A Test Case for Application 

1. Power Considerations 

The League of Nations did not substantially affect the power levels 
of its member states, either negatively or positively. It is true that for 
the first time in history a vast majority of the nations of the world were 
gathered together and were able to discuss matters openly in a way not 
possible before.73 This new freedom to discuss matters surely in-
creased the lesser states' influence in international affairs to some de-
gree, however slight, but it cannot be said that joining the league in-
creased their power. The Covenant of the League of Nations was 
merely a set of promises to band together a group of peace-loving na-
tions to punish aggressors whenever they should arise.74 These prom-
ises could not have an effect on the power of the member states, 
though, because each state still retained the sole discretion and sover-
eignty to act or not act in accordance with those promises.75 Professor 
Nye explains: "All members had to agree to apply collective security. 

72 The idea is this: past dealings always play a part in a state's calculus wheth-
er to act in a certain way or not. To not do so, and instead blunder along ignoring the 
past, is clearly against the interests of every state. Furthermore, this factor is inde-
pendent of a state's power, because whether a state has positive or negative past 
experiences with another state does not depend on their respective levels of power. 
For example, the United States has historically had excellent relations with Taiwan, 
irrespective of a vast differential in power levels. 

73 WALTERS, supra note 48, at 119. 
74 NYE, supra note 42, at 85. 
75 Id. at 86. 
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Thus each state had a veto .... [I]n practice it was up to each state to 
decide what kinds of sanctions to apply and how to implement them .. 
. . "

76 No state could earnestly foresee a substantial increase in their 
ability to influence international affairs when each member was pro-
vided with its own veto. At the very least, however, the League cer-
tainly did not decrease the power of any state. Thus, this factor mar-
ginally points toward success and broad consent among the middle and 
lesser powers. 

Concerning the great powers, the League of Nations did not accu-
rately reflect the power disparities of the real world. Under the Cove-
nant of the League of Nations, each state was treated e~ually.77 For 
example, each state had an e~ual vote in the assembly, 8 in certain 
matters every state had a veto, 9 and "each Member [had] the right to 
call upon the Council and Assembly to discuss any serious difference 
which might arise between itself and any other or even a difference 
between others to which it was not a party but which it considered 
might become dangerous."80 It is true that there was a League Council 
on which the great powers sat, but this Council did not provide a sig-
nificant source of power or influence to them. 81 The Council mainly 
served as an investigative body into international affairs which would 
issue a report to the assembly as a whole for action. 82 This structure, 
though admirable for its equality, ignored the reality of stark power 
disparities, which is why two of the great powers, the United States 
and Germany, were reluctant to join.83 

In 1920, there were three great powers which accounted for the 
majority of the world's wealth: the United Kingdom, the United States, 
and Germany. 84 The United States controlled 47% of the world's 
wealth at that time, Germany 21 %, and the United Kingdom 14%.85 

76 Id. 
77 NORTHEDGE, supra note I, at 49. "(E]very nation-slate, no matter how 

small, has a right to a say in world affairs." Id. 
78 WALTERS. supra note 48, at 44. 
79 NORTHEDGE, supra note 1, at 53. 
80 WALTERS, supra note 48, at 41. 
81 NORTHEDGE, supra note 1, at 49. 
sz Id. 
83 Id. at 98-101. Notice that when Germany did eventually join, it did so on its 

own terms -na1nely, that it would have a permanent seat in the League Council, 
participate in the mandates (colonial i1nperialism) system, and not be required to 
engage in the economic or 1nilitary sanctions proposed for collective action. Id. at 
IOI. 

84 MEARSHEIMER, supra note 5, at 220. 
Id. 
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Why then did the United Kingdom join the League of Nations in spite 
of its great power status? By a strange twist of events, the United 
Kingdom had more control over votes than any other nation.86 Several 
of its colonies which it maintained control over, such as Canada and 
India, were regarded as members of the League in their own right. 87 

Thus, each received a vote in the assembly, effectively giving the 
United Kingdom control of five votes88 in a league of (originally) 42 
members.89 

2. Structural Fairness 

The structural fairness of the League was quite conducive to en-
couraging smaller powers to consent to the arrangement. As discussed 
above, many of the features of the structure of the League were rooted 
in equality. 90 Thus, lesser states had no reason to fear disadvantage in 
joining the League. This is especially significant since league deci-
sions were not binding, but were only voluntary recommendations.91 

3. Operational Success 

The League of Nations failed in its objective of collective secu-
rity.92 Specifically, two cases demonstrated the inability of the League 
to meet international security needs: the Manchurian and Abyssinian 
crises. 93 In 1931, Japan attacked an area of China and slowly expanded 
its range of control in the region.94 The Chinese delegate asked the 
League for intervention immediately, but the Council responded at 
first with only a resolution asking that Japan remove its forces from 
Manchuria.95 Two weeks later, the Council met again, this time asking 
the U.S. to join the discussion over Japan's objection.96 Next, the 
Council took action by appointing a committee to look into the situa-

86 

87 
NORTHEDGE, supra note 1, at 46-47. 
ld. at 47. 

88 ld. at 46. In contrast, the USSR was treated as a single entity. ld. at 47. This 
did not put of[ the Soviets, however, since at that time they were not yet a great 
power. 

89 

90 

91 

92 

93 

94 

95 

96 

WALTERS, supra note 48, at 64-65. 
See supra text accompanying notes 76-81. 
NORTHEDGE, supra note 1, at 52. 
NYE, supra note 42, at 91. 
ld. at 90. 
NORTHEDGE, supra note 1, at 142-146. 
ld. at 145-46. 
ld. at 147. 
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tion and report back to the Council.97 The committee eventually 
brought to the Council its report which found that Japan had "forcibly 
seized and occupied" Chinese territory.98 Even after the Council de-
termined that Japan was in the wrong, the resolutions passed by the 
League Assembly merely requested that China and Japan "work for a 
peaceful settlement."99 The League neither imposed sanctions nor 
even discussed the possibility of military intervention.100 

The evidence shows that this failure to ensure peace on the part of 
the League would have happened whether the U.S. was a member or 
not. Following World War I, the nations of the world were weary of 
war, 101 and "none of the great powers, perhaps least of all the United 
States, was prepared for drastic action."102 The true weakness of the 
League was not that it failed to garner the United States' support, but 
that the nations lacked the will to take a stand against aggression when 
the time came to back up their promises laid out in the Covenant. 

Another situation also demonstrates this fact: the Abyssinian cri-
sis. In 1934, Italian forces clashed with those of Abyssinia (today 
Ethiopia) at Wal-Wal, where the border between the Italian colony 
Somaliland and Abyssinia was in dispute. 103 Once again the League's 
first action was to encourage both parties to come to some kind of res-
olution of the problem peacefully. 104 Then, in October of 1935, nearly 
a year after the Wal-Wal incident (a year during which Italy continu-
ally prepared its army for an invasion), 105 the League made its decision 
to impose economic sanctions against Italy for its aggressive behav-
ior.10 The League sanctions did not slow the Italian army's success in 
Abyssinia, however. While the League collected expert reports on the 
effect of their sanctions and pondered whether to expand the scope of 
the sanctions, the Italian army made great progress toward subduing 
all of Abyssinia. 107 By July of 1936, Italy had taken the capital of Ab-

97 Id. at 149. 
98 Id. at 159. 
99 Id. at 160. 

100 Id. '°' See id. at 163. The residual "hoITor of war" surely did not plague Britain's 
citizenry alone. 

102 Id. at 160. 
l03 Id. al 223. 
104 Id. at 225. 
105 Id. at 223. 
106 Id. at 231-33. 
107 Id. at 235. 
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yssinia and forty-four members of the League decided to cease sanc-
tions against Italy. 108 The League had failed again. 

Why did the League fail to do what was necessary to stop aggres-
sion? There were many reasons. First, during the Abyssinian c1isis, a 
new threat was forming in central Europe: Hitler had come to power 
and was defying the prohibitions against remilitarizing Germany .109 

Britain and France were afraid of losing an ally in Italy against a pos-
sible future war with Germany, and, at the very least, wanted to avoid 
pushing Italy into cooperation with Germany. 110 Second, many of the 
statesmen at the League truly believed that the condemnation of world 
opinion would be enough to deter a state from acting aggressively.111 

Incredibly, one statesman said the following during the Manchurian 
incident: "The truth is that when public opinion, world opinion, is suf-
ficiently unanimous to pronounce a firm moral condemnation, sanc-
tions are not needed." 11 Finally, the sad truth is that the League failed 
because the individual states lacked the will to take military action 

· · 113 agamst aggressive states. 
Would U.S. participation have changed the outcomes in these two 

disasters of diplomacy? Probably not. While having the U.S. as a 
member of the League may have assuaged security fears of a looming 
Germany for Britain and France during the Abyssinian crisis, most 
likely the U.S. would not have been willing to stand up to Italy in a 
meaningful way either. The League had asked the U.S. to join in the 
sanctions, but it declined; so it is unlikely that the U.S. would have 
been willing to commit further by sending military forces to stop It-
aly. 114 

4. Effects on Transaction Costs 

The underlying assumption for the method by which institutions 
reduce transaction costs is that the repeated dealing among states and 

108 Id. at 245. 
109 Id. at 236. 
I \0 [d. at 230, 236-37. 
111 CARR, supra nole 32, at 34-36; see also NORTHEDGE, supra note 1, al 283. 
112 CARR, supra nole 32, at 36. 
113 NORTHEDGE, supra note 1, at 243. "The fact is that the British and French 

Governments never had any intention of using force against Italy to stop its advance 
in Abyssinia, or even of closing the Suez Canal, which would have locked Italian 
forces in East Africa in a trap. Nor had any other country .... " ld. 

114 ld. at 233. 
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rules will make states less likely to defect from the agreements. 115 If 
the neoliberal theory is true, why then did so many states defect from 
the rules set out in the League Covenant? One answer, explained by 
Mearsheimer, is that the promise of future interactions normally dis-
courages cheating, but when the institution primarily deals with mat-
ters of security, the normal incentives are not enough to keep states in 
line. 116 For example, Britain and France were unwilling to impose 
tougher sanctions against Italy for the sake of security concerns. 117 Did 
the League then have any effect on transaction costs? Undoubtedly, 
yes. The League had many successes outside its main goal of interna-
tional security. 118 It also fostered the creation of many organizations, 
the most prominent being the International Labour Organization, 119 

which has been influential in creating and promoting standards in the 
labor sector. 120 

5. The Verdict on the League and the Scorecard for the Theory 

The theory of consent explains why the great powers of the day 
were reluctant to join the League with the notable exception of Great 
Britain, since it was given more power within the League than any 
other state. Furthermore, this theory shows why the League had wide-
spread support at first, since there was a high level of structural fair-
ness. Finally, applying the consent theory shows that the most influen-
tial factor in demise of the League had to have been its operational 
success. The other three factors, (because they are closely related to 
structural features embedded in the organization), remained constant, 
and could not account for the change in levels of consent toward the 
organization. Moreover, by looking closely at the reasons for the op-
erational failures of the League, it has been shown that the lack of U.S. 
participation did not play a large part in the ultimate failure of the 
League of Nations. Rather, even if the U.S. were a member, most like-
ly the League would have made similar missteps because the U.S. also 
had policy preferences for non-military methods of enforcement. Does 

JIS See supra text accompanying notes 61-67. 
116 Mearsheimer, supra note 4, at 18-19. 
117 See supra text accompanying notes 108-109. 
118 WALTERS,supranote48, at 175-76. 
119 See generally, id. at 175-197. 
120 International Labour Standards What We Do, 

http://www.ilo.org/global/What_ we_do/InternationalLabourStandards/ Appl yingandp 
romotinginternationalLabourStandardsffechnicalassislance/lang--en/index.htm (last 
visited Nov. 5, 2010) 
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this mean that operational success will always be the telling factor for 
institutions' success? Not necessarily. Since there is only one example 
of institutional demise to study, it would be faulty to apply the find-
ings of this analysis broadly to all institutions. 

B. The International Criminal Court 

1. Power Considerations 

The ICC will certainly not increase the power of any state. The 
court is quite independent in its operation, thus states have little hope 
of extending their power or influence over other states through in-
volvement with the ICC. The only control exerted by the member 
states to the Rome Statute (the founding document of the ICC) is to 
elect by simple majority the members of the court and the prosecutor 
and controlling the bud~et. 121 With 114 member states, each of which 
casting only one vote, 22 each individual nation exerts a negligible 
amount of influence over the court. This is especially true, since once 
the judges and prosecutor are selected, they issue warrants and con-
duct investigations and trials independently. 123 Perhaps states rational-
ize that it is better to have some influence over the court ( even if it is 
very little) rather than none, since its citizens are subject to the juris-
diction of the court when they travel to states which are members, 
whether their home state is a member or not. 124 This may encourage 
states to give their consent, but it is not likely, since the Rome Statute 
itself allows states to form mutual agreements not to extradite each 
other's citizens to the ICC. 125 

Some may argue the prospect of having a court sit in judgment 
over a state's citizens reduces its power. This is not the case. The ICC 
does not have the authority to punish a state militarily or economically 
through sanctions. 126 Its jurisdiction extends only over persons, 127 and 

121 Bruce D. Landrum, The Globalization of Justice: The Rome Statute of the 
International Criminal Court. 2002 Army Law 1. 6-7 (2002). 

122 ICC: The States Parties to the Rome Statute, http://www.icc-
cpi.int/Menus/ASP/states+parties/ (last visited Nov. 29, 2010) [hereinafter ICC 
Members]. 

123 See Landrum, supra note 121, at 8-10. 
124 Rome Statute of the International Criminal Court, art. 12, Jul. 17, 1998, 

2187 U.N.T.S. 90 [hereinafter Rome Statute]. 
125 Id. art. 98. 
126 

127 
See id. art. 1, 4. 
Id. 
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losing one person or five will never seriously diminish the power of a 
state. 

Most likely, the lesser states in the system consent to the ICC in 
order to balance against the great powers in the system. Often times 
the lesser states in a system will band together to "balance" against the 
power or influence of the powerful states. 128 In the realm of interna-
tional justice, the United States has had a great deal of control in the 
past, so now it appears that the lesser states have banded together to 
form the ICC and thus balance against the power of the U .S within the 
small context of international justice. 

In the past there have been four major international criminal tribu-
nals, the Nuremburg trials, the Tokyo trials, the International Criminal 
Tribunal for Yugoslavia (ICTY), and the International Criminal Tri-
bunal for Rwanda (ICTR).129 In each instance, the U.S. exerted a great 
amount of control over the proceedings. "American authorities played 
a dominant role in the post-war trials in Europe, both in the investiga-
tion phase and in trial proceedings. Additionally, the USA dominated 
even more the Tribunal for the Far East." 130 With respect to the more 
recent examples, the ICTR and the ICTY, each was established by 
resolution of the U.N. Security Council within which the U.S. has had 

f · fl 131 a great amount o m uence. 
During the negotiations over the Rome Statute, however, there 

arose two camps which were divided over the level of control the U.N. 
Security Council should have over the ICC.132 With a few exceptions, 
the permanent members of the Security Council lobbied to place the 
ICC under its authority, and the other states argued for a more inde-
pendent court. 133 This was a classic example of the less powerful states 
banding together to balance against those states which normally con-
trolled major aspects of international relations. As it turned out, the 
strategy worked, and the lesser states were able to create a court that 
was essentially free from outside influence. 134 Due to this victory, the 
lesser states will be more likely to support the ICC. "[A]s one com-

12s NYE, supra note 42, at 62. 
129 Fehl, supra note 2, at 360-61. 
l30 SALVATORE ZAPPALA, HUMAN RIGHTS IN INTERNATIONAL CRIMINAL 

PROCEEDINGS 32 (2003). 
131 Landrum, supra note 121, at 2. 
132 Fehl, supra note 2, at 375. 
133 Id. 
134 Cheryl K. Moralez, Establishing an International Crilninal Court: Will it 

Work? 4 DePaul Int'I L.J. 135, 151 ("The prosecutor and the [ICC] must remain 
apolitical and independent."). 
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mentator has put it, the 'Lilliputians want a permanent system to 
strangle Gulliver."' 135 While this does not directly increase the power 
of the lesser states, it does decrease the control of the great powers, 
which is a relative gain for the lesser states. 136 

Much ink has been spilt regarding the reasons the U.S. has not 
joined the ICC. The real reason the U.S. withdrew its signature and 
refused to be a party to the ICC is the same reason the U.S. refused to 
participate in the League of Nations: neither organization structurally 
provided the U.S. with a position commensurate to its superpower sta-
tus. Certainly, the United States would have been a part of the Council 
under the League of Nations scheme, just as it is now a part of the Se-
curity Council in the U.N., but the League Council was not granted the 
same amount of authority as has been given to the Security Council. 137 

As Nmthedge explains, 
[t]he League Council was not intended ... to take any initia-
tive in the enforcement of peace or the punishment of aggres-
sors, and there was no suggestion, as there is in Article 43 of 
the UN Charter, of member-states putting armed forces at its 
disposal. The League Council was designed as a deliberative 
body, hearing arguments from interested parties about interna-
tional disputes, then issuing a report on the merits of the case 
and leaving the rest to member-states. 138 

Similarly, the ICC did not provide an appropriate position of con-
trol that would accurately reflect the power disparities existing in the 
world today. During negotiations over the Rome Statute, the U.S. pro-
posed that the Security Council have greater control over the court, but 
the proposal was rejected. 139 Ostensibly, the U.S. proposed control by 
the Security Council in the name of political accountability, but the 
real reason was to create for itself a way to establish lasting control 
over the ICC. 140 The theory of consent predicts that this rationale 
should apply to all great powers, discouraging them from joining the 
ICC, and that appears to be the case. It is no surprise, therefore, that 

135 Landrum, supra note 121, at 11. 
136 11 must be stated here that states do not only care about their level of power, 

they are more interested in their relative power in relation to their competitors. 
MEARSHE!MER, supra note 5, at 36. 

137 NORTHEDGE, supra note 1, at 49. 
13s Id. 
139 
140 

Fehl, supra note 2, at 376. 
Landrum, supra note 121, at 2. 



2008] THE ICC WITHOUT THE U.S. 505 

the other great power, China, has declined to participate in the ICC as 
well.141 

Critics may argue that there are other great powers in the system 
that have joined the ICC, such as the United Kingdom, France, and 
Germany. However, none of these states qualifies as a great power 
since none of them alone has the military might to challenge the global 
hegemon- the United States.142 

2. Structural Fairness 

The structure of the ICC is quite equitable among the parties. No 
state can have an undue amount of influence over the makeup of the 
court because each state only has one vote. 143 Furthermore, each state 
party may nominate only one judge and no two judges may be of the 
same nationality. 144 It is unavoidable that the court will have judges 
from some countries and not others, but these rules ensure that no state 
will be able to pack the court with favorable judges. This factor clearly 
points to strong support from states which do not qualify as great pow-
ers. 

3. Operational Success 

The success of the ICC is a hotly debated matter. In the ten years 
of its life, the court has started five separate investigations concerning 
war crimes in Africa. They include the situation in the Central African 
Republic, the situation in the Democratic Republic of the Congo, the 
situation in Uganda, the situation in Darfur, Sudan, and the situation in 
Kenya. 145 There are cases against individuals within the situation in 

141 ICC Members, supra note 122. 
142 See John J. Mearsheimer, The Future of the American Pacifie,; 80 FOREIGN 

AFFAIRS 46, 50-51 (2001) (discussing the relative military strength of the foremost 
European nations). As Mearsheimer mentions, Russia may possibly be a great pow-
er, especially since it has a large inventory of nuclear weapons. Id. at 51-53. How-
ever, classifying Russia as a great power only strengthens the case here, since it too 
has refused to join the egalitarian ICC. 

143 Rome Statute, supra note 124, art. 112. 
144 Id. art. 36. 
145 ICC: Situations and Cases, http://www.icc-

cpi.int/Menus/ICC/Situations+and+Cases/ (last visited Nov. 29, 2010) [hereinafter 
Situations and Cases]. See also Philippe Kirsch, President, Int'! Criminal Court, Ad-
dress to the United Nations General Assembly (Oct. 30, 2008) available at 
http://www.icc-cpi.int/NR/rdonlyres/86BD12FB-F92F-44B3-89D8-
DE376A9EB989/279062/PK_20081030_ENG.pdf at 3-4. 
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the Central African Republic, the situation in the Democratic Republic 
of the Congo, the situation in Uganda, and the situation in Darfur. Of 
these several cases, only one case is at the trial stage. 146 A total of 
eight suspects are still at large. 147 Such a record may or may not be 
positive, but it is more important to examine why so many suspects 
remain at large, in order to determine whether this will be a continuing 
problem or merely a result of the ICC's youth. 

Under the rules of the ICC, the court must rely on individual 
member states to apprehend suspects and turn them over to the 
court. 148 This is perhaps the greatest weakness of the court: it has no 
arresting officers to carry out its orders. This results in several prob-
lems. Those in control in the various individual states (and anyone 
they wish to protect) essentially have immunity. 

For example, the ICC has issued arrest warrants for several mem-
bers of the regime in power in Sudan. 149 Not surprisingly, these re-
quests for apprehension have been ignored. 150 Although Sudan is not a 
party to the Rome Statute, and therefore not normally subject to its 
jurisdiction, the case regarding the crimes in Sudan was referred to the 
ICC by the U.N. Security Council in accordance with Article 13 of the 
Rome Statute, and such resolutions are binding upon all U.N. member 
states. 151 States will not follow the rules if it means going against their 
interests and objectives. 152 This problem of enforcement is rooted 
within the very structure of the court, and will not be easily fixed. 

Another problem with this method of apprehension is that only the 
losers of internal conflicts will be punished. It is often the case that in 
internal conflicts neither side will abide by the rules of war; however, 
once one side wins, it is possible the winning state will refer the viola-
tions of international law on the gart of its opponents to the ICC via 
Article 14 of the Rome Statute. 1 In fact, it appears that this has al-

146 

147 
Situations and Cases, supra note 145. 
Id. 

148 Rome Statute, supra nole 124, arts. 59, 87, 89; see also Landrum, supra 
note 121, at 12 ("[T]he [ICC] has no teeth .... "). Id. 

149 ALEXIS ARlEFF ET AL., CONG. RESEARCH SERV., INTERNATIONAL CRIMINAL 
COURT CASES lN AFRICA: STATUS AND POLICY ISSUES 8 (2008) available at 
httE://www.fas.org/sgp/crs/row/RL34665.pdf. 

50 id. Ironically, one of the suspects charged with 40 counts of war crimes 
during the Darfur tragedy has been put in charge of investigating human rights viola-
tions in Sudan by the Sudanese government. Id. at 10. Needless lo say, given this 
kind of disregard for justice, cooperation with the court is highly unlikely. 

151 Rome Statute, supra note 124, art. 13. 
152 NORTHEDGE, supra note 1, at 290. 
153 Rome Statute, supra note 124, art. 14. 
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ready happened. 154 In all three of the situations referred to the court by 
member states, "only rebels, warlords and opposition leaders have 
been indicted so far." 155 

In the Central African Republic, for example, the main opposition 
leader, Jean-Pierre Bemba Gombo, has been arrested by the ICC. 156 

The very government that referred the situation to the court has indis-
criminately killed civilians during the civil war according to Amnesty 
International reports. 157 If this trend continues, allowing the winners of 
conflicts to tattle on the losers when both are guilty, the ICC will not 
be a court of justice, but merely one that enforces the old maxim that 
might makes right. This would seriously diminish the legitimacy of the 
court and call into question the ability of the court to accomplish its 
goal of bringing an end to impunity. 158 

Yet another impediment to operational success lies in certain loop-
holes embedded in the Rome Statute. First, the Rome Statute limits the 
jurisdiction of the court to only those crimes which are not being 
prosecuted in the courts of the individual member states.159 Second, 
Article 98 of the Rome Statute provides a mechanism for states to 
agree not to surrender custody of each other's citizens as long as the 
citizens had permission to be there (that is, as Ion~ as they are not in 
the foreign country by way of hostile invasion). 16 These agreements 
could have the effect of leaving large gaping holes in the jurisdiction 
of the court and granting immunity to literally millions of people who 
immigrate legally to other countries. Clearly, the outlook for opera-
tional success is not very positive. 

154 ARIEFF ET AL.. supra note 149, at 23-24. In Uganda particularly, the ICC 
has begun prosecuting members of the rebel LRA forces even though there are many 
reports of Ugandan military members committing crimes also. Id. 

155 Nick Orono, The International Criminal Court: Success or Failure?, 
http://www.opendemocracy.net/article/the-international-crimi nal-court-success-or-
fail ure (last visited Nov. 5, 2010). 

156 ARIEFF ET AL., supra note 149, at 23-24. 
157 Press Release, Amnesty International, Central African Republic: Govern-

ment Soldiers and Armed Groups Attacking Unarmed Civilians and Critics (Feb. 7, 
2006) available at 
http://www.amnesty.org/en/library/asset/ AFR 19/001/2006/en/28b3e52b-fa0d-11 dd-
b 1 b0-c961 fl df9c35/afr 190012006en.pdf. 

158 Orono, supra note 155. 
159 Jerry Fowler, Review Essay, Not Fade Away: The International Crilninal 

Court and the State of Sovereignty, 2 SAN DIEGO INT'L L.J. 125, 133 (2001). 
160 Id. at 140. 
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4. Effects on Transaction Costs 

Another factor that weighs in favor of support for the ICC is effi-
ciency. Instead of having to go through lengthy negotiation processes 
and gamer support from around the world every time a war crime is 
committed, it is in the concerned states' best interests to come up with 
a permanent institution to deal with all future instances of misconduct. 
The need for this sort of institution became apparent in the 1990's 
when, after setting out the rules for the ICTY and the ICTR, the U.N. 
Security Council began discussions for tribunals to deal with the 
events in East Timor and Cambodia. 161 Apparently, the members of 
the Security Council grew weary of having to develop new plans for 
international prosecutions with each new situation. 162 Thus, one of the 
purposes of establishing a permanent international tribunal was to re-
duce transaction costs and thus increase the likelihood of prosecutions 
in the future. 163 This, too, is an important objective for states, therefore 
this factor weighs in favor of broad consent for the ICC among states 
both great and small. 

V. CONCLUSION 

The United States has made no attempt at hiding the fact that it 
does not support the ICC. It has signed more than 100 Article 98 
agreements with other states164 and has passed a bill, the American 
Servicemembers' Protection Act (the APSA), 165 which authorizes the 
President of the United States to use "all means necessary and appro-
priate" to ensure that no U.S. military personnel are placed in the cus-
tody of the ICC. 166 Will these actions, along with general non-
cooperation, on the part of the U.S. have an effect on the success of 
the ICC? In short, no. Whether a state party to the Rome Statute or 
not, it is obvious that the U.S. will not tolerate Americans being 
brought before an international tribunal apart from its will. The APSA 

161 

162 

163 

Fehl, supra note 2, at 370. 
Id. 
Id. 

164 Coalition for the International Criminal Court, Status of Bilateral Immunity 
Agreements, http://www. iccnow .org/documents/C!CCFS_B!Astatus_current. pdf 
(last visited Nov. 5, 2010). 

165 Landrum, supra note 121, at 13-14. 
166 Id. 
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even goes so far as to restrict the amount of foreign aid to countries 
that do not sign the Article 98 agreements with the U.S. 167 

The question is whether all these actions will detract from the op-
erational success of the ICC. Recall that, because the other three fac-
tors depend upon purely structural features of the institution, the only 
factor which U.S. support can affect is operational success. 168 How-
ever, in this case, U.S. opposition will have no effect at all. The rea-
soning can best be explained through hypotheticals. 

Suppose the United States were a fully cooperating state party to 
the Rome statute. How many of the eight suspects currently at large 
who have arrest warrants against them would be in the custody of the 
court thanks to the actions of the U.S.? The answer is, "None." The 
eight current suspects with outstanding warrants are all believed to be 
in various countries of Africa. 169 Short of invasion, there is little that 
the U.S. could do to bring these suspects before the ICC. Of course, no 
state is willing to risk war simply to improve the reputation of the ICC 
by forcibly increasing its arrest rate, and this fact would not change 
were the U.S. a cooperative state party. 170 The simple truth is that the 
flaws that prevent the ICC from greater operational success are not a 
result of U.S. interference or non-cooperation, but are a result of the 
ICC's lacking a reliable means of enforcement. 

If the U.S. does not detrimentally affect the court, does that guar-
antee the ICC's success? Probably not. As it stands, the ICC should 
enjoy strong support from its members. The ICC structure allows the 
lesser states to balance the influence of the great powers on the U.N. 
Security Council in international justice affairs. Furthermore, the ICC 
gives equal standing to all state parties and will prevent future transac-
tion costs. However, like the League of Nations, the ICC suffers from 
enforcement problems that may limit its operational success. As the 
League depended on the voluntary cooperation of states, so does the 
ICC. However, states will only play along if doing so does not inter-
fere with their national interests. As F.S. Northedge so eloquently put 
it: 

]67 

]68 
Id. al 14. 
Id. al 14-15. 

'"' ARIEFF ET AL., supra nole 149, at 10, 20, 23. 
170 Id. al 21-25. This facl needs lillle supporl. The cost-benefit analysis could 

simply never merit risking lives for the sake of the ICC. As much as states are will-
ing to support the ICC, its existence does not increase states' power enough to justify 
war. Id. at 22-25. 
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To suppose that state members of collective security organisa-
tions can and will act according to the rules rather than accord-
ing to their political inclinations and interests is to imagine that 
in the political situation men and women are angels and will 
act like them. They are not and will not. 171 

The conflict between state interests and the ICC's performance has 
already arisen in Sudan, and so far, states' interests are winning. His-
tory appears to be repeating itself. The ICC, much like the League, 
suffers from lack of enforcement. If nothing is done to cure this defect, 
states will grow weary of the resulting impunity, and withdraw their 
consent from the organization due to lack of operational success. The 
ICC, like the League before it, will suffer institutional demise, and 
become yet another lesson of history to future international statesmen. 

171 NORTHEDGE, supra note I, at 290. 


